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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SWENSEN et al. v. BENDER. 

(Circuit Court of Appeals, Ninth Circuit. March 3, 1902.) 

No. 720. 

1. Teiai, — Admission of Evidence— Ohdkii op Proop 

The order of proof Is largely within the discrétion of the court, and 
the admission of évidence wittiout tlie requisite preliminary or Connect- 
ing proof is not prejudlclal error, v^here such proof is subsequently 
Introduced. 

S. Master and Sbkvant— Action for Injuey to Servant— Evidence. 

In an action by a servant against tlie master to recover for an injury 
caused by the caving In of a tunnel in which plaintif)* was working, 
évidence of the character of the timbering was admissible on the issue 
of defendant's négligence, when supplemented by évidence tending to 
show that it was defective, and known to be so by défendant, and that 
such defects were responsible for the Injury. 

5. SAMK — CONTRIBUTORT NEGLIGENCE. 

A servant injured by the caving In of a tunnel In which he was work- 
ing, and which was insufflciently timbered, cannot be chargea with con- 
tributory négligence as matter of law, where it was shown that he was 
Inexperienced in the work, and there was évidence tending to show that 
the master assured him the place was safe, and that planks were put 
up by direction of the master to hide the danger from the workmen. 
4. I3AMB— Négligence op Feli-ow Servant. 

Négligent acts of fellow servants cannot be relied on as a défense to 
an action by a servant for a personal injury, where it Is clearly shown 
that such acts were done under the direct orders of the master. 
t. Evidence— Opinions dp Experts— Hypothbtical Questions 

It is proper to permit a wltness testifying as an expert to answer a 
hypothetical question stating only facts which there is évidence fairly 
tending to prove, and it is not necessary, as a gênerai rule, that such 
question should embrace ail the facts of the case. 

6. Mastbr and Servant— Assumed Risks. 

A servant does not assume the rlsk of injury from the negllgen-ce 
of the master in failing to exercise ordinary care to make the place 
where the servant works reasonably safe, considering the nature of the 
employmenti 

lAssumption of risks incident to employment, see note to Eallroad Go. v. 
Hennessey, 38 O. O. A. 314. 
114 F.— 1 
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7. Damages— Personai. Injurt— Fdtdre Incapacitt to Work. 

Where there was évidence tending to show that plaintiff had, ever 
slnce the Injury sued for, been Incapaclated from work In a greater or 
less degree, and that such Incapaelty would continue for some time, 
It was not error to Instruct that the jury In estimating the amount of 
hls compensatory damages should take Into considération the loss sus- 
tained through Inabillty to work "during the period of his Incapaelty 
and probable Incapaelty alleged In the complalnt" 

8. Trial — Instructions— Rbfusal dp Rbqdests. 

If the charge of the court, In Its own language, embraces ail the 
points of law arlslng In the case, It Is not error to refuse further Instruc- 
tions requested, although they correctly state the law. It is the duty 
of the court to slmpllfy its directions to the jury, and a répétition in 
différent language not only tends to confuse the jury, but to give undue 
promlnence to the proposition repeated. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

Herbert Cutler Brown, for plaintiflfs in error. 
W. C. Petchner, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWEEY, District Judge. This action was brought by the de- 
fendant in error to recover damages for injuries alleged to hâve been 
received by him through the négligence of the plaintifïs in error, who 
were contractors engaged in the construction of the Third Street tun- 
nel in Los Angeles, Cal. A trial of the case before a jury resulted 
in a verdict in favor of the défendant in error for $1,592.75, upon 
which verdict a judgment was duly rendered, and thereafter a writ of 
error was taken to hâve said judgment and ail proceedings had in said 
cause reviewed by this court. 

The errors relied upon for a reversai of the judgment relate to the 
admission of certain testiroony, to the action of the court in refusing 
to grant a nonsuit, to alleged errors in giving instructions to the jury, 
and in refusing to give certain instructions asked for by the plaintifïs 
in error. 

The complaint, after alleging jurisdictional facts, allèges : 

"That on or about December 1, 1899, plalntiff was engaged In laboring 
wlth pick and shovel inside said tunnel, in the construction thereof, and that 
at said time plalntiff was unskilled In such work, and unfamlllar therewith; 
that on said flrst day of December said tunnel had been constructed inward 
a distance of about 200 feet; and on account of the increasing distance in- 
ward, the unusual character and (un)familiarity of such work to plalntiff, 
and the darkness of the Interlor of said tunnel, on a certain day about two 
weeks precedlng said Ist day of December, plalntiff hesitated about proceed- 
Ing wlth hls work la said tunnel, fearing that the same might be dangerous, 
but the person employed by the défendant to superlntend the work of con- 
struction of said tunnel, » • ♦ and who at ail tlmes herein mentioued 
was In charge of the work In the Interlor of said tunnel, and who was In 
Immédiate control of plalntiff and hls said work, seelng plaintiff's hesitancy 
to proceed wlth said work, and knowing that plalntiff feared danger there- 
from, ordered this plalntiff. In the présence and hearlng, and wlth the appro- 
bation, of défendant Anthon Swensen, to go ahead wlth hls said work, and 
asBured plalntiff that there was no danger thereln or thereabout; that there- 
after plalntiff was, up to the said Ist day of December, a number of tlmes 
glven such assurance by said person In charge of said work; that on the 



8WEN8EN V. BENDSR. 3 

sald flrst day of December, whlle plalntlff was engaged In shovellng Inslde 
sald tunnel, at a point about 170 feet inward thereof, and whlle In full re- 
liance on the sald assurances of sald person so In charge of sald work, to 
the effect that there was no danger in or about the same, and knowing that 
sald assurances had the approbation of thèse défendants, and while thls 
plaintiff was so engaged In work, unsuspecting danger because of sald as- 
surances, a great mass of earth fell from the roof of sald tunnel upon plaln- 
tifiC, crushed hlm to the ground, and broke hls right arm In two places, and 
greatly bruised hls left arm, so that for the space of two weeks tUereafter 
plaintiff requlred the services of a Personal attendant to feed him and attend 
to ail hls Personal wants; and because of the falUng upon plaintiff of sald 
earth he was caused great bodlly sufEering, and the shock that resulted from 
such Injury greatly Impalred plalntiff's nervous System, and rcudered him 
sick, so that at thls date he Is unable to perform work of any character, and 
such Incapaclty wlll probably continue for the space of two nsontlis hence, 
that sald injuries so received threaten to permanently impair tlie health of 
plaintiff; that sald earth was caused to fall upon plaintiff, as aforesaid, by 
the neglect and fallure of défendants to exercise ordinary eare to provide a 
reasonably safe place for plaintiff to work In, to do whicli was a positive 
duty due from défendants, personally, to plaintiff, and because sald défend- 
ants, in violation of their sald duty to furnish plaintiff witli a safe place in 
which to work, negligently and carelessly failed to properly, or at ail, brace 
or tlmber sald tunnel at the point where plaintiff was working uikUt the di- 
rection of défendants, when injured, as aforesaid, or to take proper précau- 
tions to prevent the falling of sald earth from the roof of said tunnel, as 
aforesaid, and, further, because the dangerous character of the place at 
which plaintiff was employed when so injured, and of the work at said place, 
was such as défendants, had they exereised ordinary care and diligence, 
should bave known and apprehended, but whereof this plaintiff was unaware 
by reason of hls inexpérience, and by reason of bis reliance upon the assur- 
ance, glven to plaintiff as aforesaid, that no danger need be apprehended in 
or about said work; that by reason of the injuries sustained by tbe plaintiff 
by the carelessness and négligence of the défendants, as aforesaid, plaintiff 
has been unable to work since said Ist day of December, 1890, and thereby 
has lost 53 days' work to this date, the value whereof per day is 51.T), and 
the total value whereof is $92.75, to plaintiff 's damage in said sum of §92.75; 
and that by reason of such injuries received as aforesaid, plaintiff has been 
further damaged in the sum of $5,000.00." 

The answer of the défendants dénies thèse allégations of the com- 
plaint, and allèges, in substance, afhrmatively, that plaintifï was fully 
aware and informed of ail the dangers of his employment ; that de- 
fendants exereised every possible précaution for the protection of 
their employés in said tunnel ; that défendants were not guilty of nég- 
ligence in any respect whatsoever, but that plaintiff's injuries resulted 
solely and proximately from his own négligence ; and, as a further dé- 
fense, that plaintifiE's injuries were the resuit of the acts of his fellow 
servants. 

The objections made to the varions rulings of the court are quite 
numerous. It vvill be unnecessary to specifically notice ail of them. 
Several of the objections présent substantially the same question, al- 
though made at différent times and in différent ways. 

I. It is claimed that the court erred in admitting évidence, at 
various times, as to the strength and size of the timbers used in 
the tunnel, in that it does not appear from the évidence that the 
accident to plaintiff was caused by defective timbering. While it 
may be the better practice to first show how the accident occurred, it 
certainly was not error to overrule the objections upon the promise 
of counsel for Bender that he would show that the injury resulted 
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frora the defective timbering, which was afterwards donc. The or- 
der in which testimony should be introduced is largely within the 
discrétion of the court. The rule is well settled that an error in 
admittirig évidence without the requisite preliminary, or Connecting, 
proof is cured by the subséquent introduction of such proof; and 
this is the rule in California, where the case was tried. People v. 
Shainwold, 51 Cal. 469; Robinson v. Bank, 81 Cal. 106, m, 22 
Pac. 478. In the light of the issues raised by the pleadings, évi- 
dence upon this point was admissible for the purpose of showing 
négligence upon the part of the plaintiffs in error. Testimony was 
thereafter given which certainly tended to show that the place where 
Bender was injured was unsafe, and that the timbering about that 
point was defective. Touching thèse questions Mr. Pugh, who had 
been engaged for about 10 years in tunnel work, after describing 
the usual methods of timbering used, and of his familiarity with 
the tunnel, and of the timbering therein, testified as follows : 

"I was foreman of the excavating. I hâve complalned many times to Mr. 
Swensen of the Insufficlency of the timbering; that Is, as to the distance 
apart It was placed. I told hlm a couple of tlmes that the timbering was 
not sufflcient to proteet the ground and the men. He sald he thought It was 
ail right I complalned to hlm maybe a dozen tlmes. The mornlng of the 
accident I • ♦ * met hlm at the entrance of the tunnel, and told hlm 
that the place was In a dangerous condition, and that we ought to put, what 
we call generally, a set of timbers three or four feet apart. And he sald ta 
me, 'Pugh, I can't stand It; they must be six feet apart;' and I told hlm, 'If 
that Is the case, Mr. Swensen, that wUl put the men In danger; and, another 
thlng, they can't do thelr work; they are afrald to work.' He then asked 
me, 'Is there anythlng we can do there?' I sald, 'Well, there Is only one 
thlng,— to put the timbers there to proteet the men.' And he suggested 
somethlng this way, 'Oan we put some planlis there?' (meanlng two by 
twelves) 'to hide the danger from the men, so that they won't be afrald to 
work?' And I sald, 'You can do that if you wlll take the responsibility of it.' 

• ♦ * I had the men to work that mornlng just clearing out the timbers. 
The timbers and the dlrt were In the way. I did not put the men to work 
where the danger was untll Mr. Swensen came there. I wanted to Inform 
hlm about the place and conditions before I put the men to work. After he 
came there he told me to put the men to work, and to get the dirt out 

* • • At about half past ten or eleven Mr. Swensen came In. We were 
talklng over some things, and Mr. Bender, he was looking around and looking 
up that way, and I walked up to him and sald, 'Mr. Bender, it seems to me 
you are afrald to work In hère. If you are afraid, the best thlng you can 
do Is to get out of hère, because you are liable to catch a good hurt hère.' 
Mr. Swensen passed me and went Into the men, and said, 'Go ahead about 
your work. It Is absolutely safe to work hère. There is no danger at ail. 
Go ahead with your work.' I was présent at the tlme of the accident. 
•'•''' At the place where the accident occurred timbers two Inches by 
twelve Inches, about four or flve or six, were put forward about six or seven 
feet, to hide tiie danger from the men." 

Mr. Botwright, who was the timber man at the tunnel, testified 
as follows : 

"I was doing timber work in the east end of the tunnel. I was working 
there on the flrst day of December, 1899. I was acqualnted with Mr. Bender, 
the plaintifC in this case, and I recollect the occurrence of an accident to 
hlm in the tunnel, between one and two o'clock on the flrst day of December, 
1899. In the mornlng of that day Mr. Swensen came to me outside, and we 
talked over about the place where the accident occurred later that day, and 
I asked him what I had better do; that 1 did not think that It was really 
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eafe for the men to work In there. He said, 'Oh, well, go to work and put 
up some planks to hlde the danger from the men so they will go ahead and 
work.' I know the spot where Bander was hurt He was hurt right where 
we were working. I told Mr. Swensen that I thought we ought to tiraber it 
as fast as we could get to it to avold danger. Pursuant to his direction to 
put the tlmbering In there, I did just exaetly what he told me to do. * • • 
The danger of that particular spot consisted In thls: We had had a cave- in, 
and after this cave-ln came, Mr. Pugh, the foreman, and myself had started to 
catch up thls place on the south slde. We had put up one set of tlmbers, and 
wanted to get up another set, so we could make it safe for thèse men to 
work. In order to do that way, we had to work a few men to clean thls 
dirt away. But we went to work and put up one set * • • The next 
morning we were getting ready to put up another set. I was outslde pretty 
near ail morning cutting timbers, and I had a man working with me In- 
slde. As near as I can remember now, thls place was scaly in the top where 
it had caved down, and hère the accident happened. It was about eight feet 
from thèse plants [planks] to the roof of the tunnel, where it had caved in, 
and it was naturally dropplng there ail the time and falling. I and the fore- 
man went to work ourselves In order to get this thing stopped from cavlng. 
We didn't work anybody at helping to do this timbering but ourselves and 
one man. Mr. Bender and three other men were shoveling in the bottom of 
the tunnel,— shoveling out the cave-ln. I apprehended that the place from 
which the cave came was dangerous to those beneath, and I told Mr. Swen- 
sen it was. Mr. Swensen told me to put those planks In to hide the danger 
from the men, so they would not see it I put them In * * * exaetly as 
he directed. I got ail my instructions In placing and constructing the tlmber- 
ing from Mr. Swensen,— nobod y else. I condemned that place at which we 
were working, and told Mr. Swensen that I did not think his method of tlm- 
bering was proper. He said it was the best he could do. He said he could 
not buy any more tlmbers; that they were costing hlm too much already." 

The testimony of thèse witnesses as to the defective timbering 
was corroborated by other witnesses. 

The court did not err in refusing to strike out the vvords in the 
foregoing testimony "to hide the danger from the men." This ex- 
pression on the part of Swensen, as testified to by the witnesses, 
if true, tended to show a wanton disregard on the part of the plain- 
tiflfs in error to keep the tunnel safe. It tended to show that they 
knew the place was dangerous, and that they attempted to deceive 
the workmen and hide from them the knowledge which plaintifïs 
in error possessed as to its dangerous condition. Swensen denied 
having made any such remark, and denied having notified Bender 
that the place was perfectly safe, or directed him to go to work, 
and declared that Pugh was the person that gave such information 
and direction. He testified, among other things, that : 

"The gênerai supervision of the entire work In the tunnel was, of course, 
In my hands. • * * I hâve had no expérience in placing tlmbers In a 
tunnel. I made suggestions as to the placing of timbers In this tunnel, but 
Mr. Pugh directed that work entirely. * * * During the morning of the 
accident I got to the tunnel about half-past seven. Mr. Bender was shovel- 
ing dirt into the car at the place where he was hurt. Mr. Pugh put him to 
work there, and I was with Mr. Pugh. The planking that was overhead 
where Mr. Bender was working was placed there by Mr. Pugh's directions." 

Notwithstanding the statement that he "had no expérience in pla- 
cing timbers in a tunnel," he further said : 

"I had knowledge as to the sufflciency of the timbers and the structure 
at the place, and on the occasion, of the accident, and they were amply suf- 
flcient to carry the load that was imposed upou them." 
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The entîre testimony was of such a character as to eliminate from 
the case the question as to the injury of the défendant in errer having 
been received by the acts of his fellow servants; as it clearly shows 
that the plaintiffs in error were alone responsible, and tended to show 
that their action in the premises was such as to induce Bender to 
believe that there was no danger. It is true that the putting in the 
planks "to hide the danger from the men" did not make the place 
safe, but Bender, in the light of ail the facts, had reason to believe that 
it did ; and this, with the assurances given him that the place was safe, 
was well calculated to allay the fears he had previously exhibited as to 
the danger he was in. The only reasonable inference that could be 
drawn by the jury from the testimony was that Bender, after the 
planks were put in, believed the statements as to the place being safe 
were true, and that he acted under that belief. 

2. Dr. Schmidt was called as a witness, and testified as follows : 

"I am a physlcian by occupation, and am engagea In active practlce. I 
bave been so practiclng slnce 1882. I am acqualnted wlth Mr. Bender, the 
plaintiff, and I knew hlm prier to December Ist, the time of his injury. 
The condition of his health prior to that time was good. From my éducation, 
training, and expérience as a physlcian, I ara famiiiar wlth nervous aliments 
and their causes. I hâve rendered médical services to the family of Mr. 
Bender before the accident. I hâve been his family physlcian." 

It is assigned as error that the court erred in allowing a hypothetical 
question propounded to Dr. Schmidt to be answered, as follows : 

"Q. Now, doctor, suppose a man before a certain accident bas been enjoy- 
Ing good health, freedom from any Indications of nervous disorder, and that 
thereafter, about December 1, 1899, he should meet with an accident of 
this character; that a great quantity of boards and earth should fall from a 
distance of seven, elght, or ten feet upon his breast and stomach and on his 
arms and shoulders, breaklng the right arm in two places, and stunnlng him 
so that he remalned in that condition for a period of three hours; that there- 
after he remalned In bed for about three weeks; was unable to résume his 
ordlnary avocatlon, go to work for a period of elght months; that his arm 
Is still sore; he Is unable to close bis hand; that before that time he treated 
his family wlth klndness,— ordlnary kindness, at least; no indication of 
nervousness about his demeanor towards his family; since that time he is 
very nervous and cross; punishes his children without provocation, exhlbits 
great Irritation, so as to lead hlm to punish them when they talk about the 
room; that he bas falnting spells occasionally, so that he réels about and 
grabs at articles that may be in reach; that he is so irritable and cross 
towards his wlfe and daughter that he has ordered both of them to leave 
home, without provocation; and that he had had no other accident or ali- 
ment at or about that time. What would you attribute the resuit of this 
nervousness, and this nervous condition, exhibited by him that I hâve re- 
f erred toî A. I would attribute it to the accident" 

The objection to this question was that, "It was based upon facts 
not in évidence, and upon a hypothetical nervous condition subséquent 
to the accident of which there was no évidence." This objection was 
properly overruled. There was testimony ofifered upon every fact 
specified in the question. It is always proper to permit such ques- 
tions to be answered, and it is not, as a gênerai rule, necessary that 
the questions should embrace or cover ail the facts of the case. The 
authorities upon this point will be found in Railroad Ca v. RoUer, 
41 C. C. A. 22, loo Fed. 738, 754, 49 L. R. A. Tj. 
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3. With référence to the alleged error of the court in refusîng to 
grant a nonsuit but little need be said. It is true that an employé 
assumes ail the ordinary risks incident to his employment ; but it was 
the duty of the plaintiffs in error to use reasonable care and diligence 
to keep the tunnel in a reasonably safe condition, so that their servant 
niight not be exposed to unnecessary, unreasonable, or extraordinary 
risks. The servant only undertakes the risks of the employment so 
far as they spring from defects incident to the service. He does not 
take the risk of the négligence of the master. Railroad Co. v. 
O'Brien, i6i U. S. 451, 457, 16 Sup. Ct. 618, 40 L. Ed. 766, and au- 
thorities there cited. For a failure to exercise this duty which re- 
sults in an injury to the employé the employer is liable. Railroad Co. 
V. Peterson, 162 U. S. 346, 353, 16 Sup. Ct. 843, 40 L,. Ed. 994; Rail- 
road Co. V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136; 
Same v. Archibald, 170 U. S. 665, 669, 18 Sup. Ct. "JTJ, 42 L. Ed. 1188 ; 
Railroad Co. v. Jarvi, 3 C. C. A. 433, 53 Fed. 65, 68; Hanley v. 
Construction Co., 127 Cal. 232, 239, 59 Pac. 577, 47 L. R. A. 597; 
Bowen v. Railway Co., 95 Mo. 268, 273, 8 S. W. 230. This duty 
and liability is personal to the master, and cannot, in any case of 
this character, be so delegated by the master as to relieve him of his 
liability. Railroad Co. v. Herbert, ri6 U. S. 642, 648, 6 Sup. Ct. 
590, 29 L. Ed. 755. Applying thèse principles of law to the facts of 
this case, it is manifest that the court did not error in refusing to 
instruct the jury to return a verdict for the plaintiffs in error. The 
authorities cited by plaintiffs in error contain correct principles of law 
as applied to the facts of each case; but an examination of them 
shows that the servant either voluntarily entered a service known to 
him to be dangerous, or which afterward became dangerous to 'him, 
and with full knowledge thereof he continued work without notifying 
his employer of the danger; or where the servant knows of the hazard- 
ous character of the work and is injured by an accident which could 
not hâve been foreseen by his employer ; or where the service in which 
the servant is engaged includes the duty on his part of preparing the 
timbers or appliances used in the construction of a tunnel or in the 
érection of buildings, etc. This case does not présent any such 
questions. The distinction between the case at bar and the cases 
relied upon by plaintiffs in error are clearly pointed out in Hanley 
V. Construction Co., supra. In Kelley v. Dyeing Co., 12 R. I. 112, 
116, 34 Am. Rep. 615, cited by counsel, the court, after holding that 
plaintiff had assumed the risk under the first point above stated, said : 

"If, when the danger occurred, tlie plaintiff Imd notified the défendant of 
It, and had been indueed to remain in his position by assxirances that it 
should be remedied, or, as some of the cases hold, by a reasonable expecta- 
tion that it wonld be remedied, then it would not necessarily be presumed 
from his linowledge of the danger that he had assumeil the rislî." 

Upon the question of the assumption of risk and alleged con- 
tributory négligence upon the part of Bender, it is only necessary 
to add that the charge of the court upon thèse points, to which 
no spécifie objections were made, was as favorable to the plaintifïs 
in error as the law and testimony would warrant. 
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4. There were but two exceptions taken to the charge of the 
court. After stating that it was essential to a recovery that the 
plamtiff must prove "that the defective timbering was due to the 
négligence of the défendants, or, in other words, that its unsafe 
and dangerous condition was, or, by the exercise of ordinary care, 
could hâve been, known to the défendants in time to prevent the 
injuries complained of," the court said: 

"On this branch of the case the court Instructs you, further, that an em- 
ployer does not guaranty the absolute safety of the place where the employé 
Works; but it Is the duty of the employer to exercise ordinary and rcasonable 
care In providing a safe place for the employé to work in, and this duty 
cannot be delegated to a servant, so as to exempt the employer from liability 
for Injuries caused to another servant by its omission. The servant does 
Dot undertake to incur the risks arising from négligence in providing or 
maintaining a suitable and safe place for his vcork. His contract implies 
that, in regard to this matter, his employer will exercise due care in makiiig 
adéquate provision that no danger shall ensue to him. It was the duty, 
therefore, of the défendants, resulting from their employment of the plaintiff 
as a laborer, to exercise reasonable care in properly timbering the tunnel." 

This portion of the charge was objected to on the groiind that 
it does not take into considération the exception to the gênerai 
rule therein stated, that the rule does not apply where the prépara- 
tion of the place in which the employé is to work is a part of the 
very work which he and his fellow servants are employed to per- 
form, and for the further reason that the rule of law set forth in 
the said instruction does not apply where the employé is employed 
to repair a defect itself obviously, and from the very nature of the 
case, dangerous to ail persons employed in such work. It is a 
sufficient answer to thèse objections to say, in addition to what 
has already been said upon this subject, that the facts testified to 
did not bring the case within any of the exceptions to the gênerai 
rule stated in the instruction. 

The other portion of the charge complained of reads as follows: 

"The damages, if any. In this case cannot be exemplary, that is, given by 
way of example or punishment, but must be limited to actual or eom- 
pensatory damages; and in estimating their amount you should take into 
considération the monetary loss, if any, sustained by plaintiff through in- 
àbility to work during the periods of his incapacity and probable incapacity 
alleged in the complaint, aiso the condition of his health, and physical ability 
to labor, before the accident complained of, as compared VFith the présent 
condition thereof, and how far the injury is probably permanent in its char- 
acter and results, as well as the physical and mental sufîering he has suf- 
fered, If any, by reason of the injury; and you will allow such damages as 
in your opinion will fairly and Justly compensa te plaintiff for ail the injury 
and loss and sufCering, physical and mental, sustained by him, as the direct 
and proximate results of the accident, not to exceed the amount demanded in 
the complaint" 

Exceptions were taken to the use of the words we hâve italicized. 
We are of opinion that this portion of the charge was correct. The 
authorities in support thereof are cited in Railroad Co. v. Roller, 
41 C. C. A. 22, 100 Fed. 738, 750, 49 L. R. A. 77. In that case the 
court, after stating that the damages, if any, which could be recov- 
ered, are compensatory damages, — such damages as would naturally 
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flow directly from the injury, if any, occasioned to Mrs. Roller by 
said collision, — said : 

"Thèse compensatory damages embrace ail damages for bodlly and mental 
pain and suffering whicb bave resnlted to said Katherine A. Eoller from said 
Injuries, and If said injuries are permanent, or she bas not recovered from 
them, such damages, aiso, as you may find from the évidence It is fair to 
believe she will sufEer from said Injury in the future." 

This court said, "This part of the charge was unquestionably 
correct." The use of the word "probable" in this instruction, which 
is criticised by counsel, could only be construed to hâve the same 
meaning as "it is fair to believe * * * the plaintiff will sufïer 
* * * in the future," and does not call for any conjecture or 
guess upon the part of the jury, and it is apparent that the jury 
could not hâve been misled thereby. There was some évidence — 
perhaps slight — sufficient to authorize the court to give the instruc- 
tion. 

Bender himself testified: 

"Before the occurrence of this accident I was very healthy, and my arms 
were in good condition. My right arm was broken in two places. It now 
pains me coutinuously, and is stilï. I cannot use it well. I cannot close my 
whole hand. * * * I am worlting now, and the effect of this work upon 
my hand is that the hand always hurts me at nighttlme; and it hurts me 
also during the day when I am using it" 

5. The entire charge of the court to the jury was substantially 
correct in ail particulars, and was directly applicable to the issues 
raised by the pleadings and the testimony given at the trial, and 
embraced ail the points upon which it was necessary to instruct the 
jury. Some of the instructions asked for by the plaintifïs in error 
which were refused contained correct principles of law, others were 
misleading, and some of them were clearly erroneous. As to thèse 
instructions, it is only necessary to say tliat the points involved 
therein were ail embodied in the charge of the court in a clear, con- 
cise, and correct manner. It was unnecessary to repeat them. The 
gênerai rule with respect to this matter is well settled that instruc- 
tions on points which bave been suffîciently covered by other in- 
structions may properly be refused, although they are correctly 
drawn and applicable to the évidence. This is so, whether the 
instructions requested are covered by the gênerai charge, or whether 
the mode of expression is the same or différent. The duty of the 
court is fuUy discharged if the instructions embrace ail the points 
of the law arising in the case, in the court's own language. It is 
the duty of the court to simplify its directions to the jury and make 
every effort to render them as free from complexity as possible. 
The reason for this rule is obvious. Répétition tends to incumber 
the record, and to confuse and embarrass the minds of the jury, 
and it is also liable to give undue prominence to the proposition 
repeated. ii Enc. Pi. & Prac. 288. 

The judgment of the circuit court is afErmed, with costs. 
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CORBUS V. LEONHARDT. 

(Circuit Court of Appeals, Nlnth Circuit February S, 1902.) 

No. 700. 

1. WlTNESâSS— COMPETENCT — TkSTIMONY AQAISST DeCBDBNTS — TEBRITOEIAt- 
COUKTS. 

Rev. st. U. s. § 858, provldlng that In actions by or against exec- 
utors, adminlstrators, or guardians nelther party shall be allowed to 
testlfy against the other as to any transaction wltb or statement by the 
testator, Intestate, or ward, etc., bas no application to territorial courts. 

5. Same — Laws of Oreqon — Applicability to Alaska. 

Act May 17, 1884, "provldlng a civil government for Alaska" (23 
Stat 24), by section 3 provides for the establishment of "a district 
court for sald district, wlth the civil and criminal jurisdiction of district 
courts of the United States." Section 7 déclares "that the gênerai laws 
of the State of Oregon now In force are hereby declared to be the law 
In sald district, so far as the same may be applicable and not in con- 
flict with the provisions of this act or the lavFS of the United States." 
The laws of Oregon at the tlme made no restrictions excludlng wlt- 
nesses from testifylng In any cause (1 Hill's Ann. Laws Or. § 710). 
Belê, that such laws were in force in Alaska, and parties were not 
restricted from testifylng wlth relation to transactions wlth or state- 
ments of decedents. 

8. Same— What Testimony Excluded. 

In an action by a physlcian against an administrator for services ren- 
dered his décèdent during the latter's llfetime, plalntifî's testimony as 
to his services, the value thereof, and that no part thereof had been 
paid, dld not relate to any transaction with or statement of the décèdent, 
and was admissible. 

4. Phtsiciaus — Actions foh Services — Défenses. 

Defendant's évidence tended to show that décèdent was employed by 
a corporation, and was a subscrlber to a hospltal, and that a verbal 
contract existed between the hospltal and the company that ail the 
latter's employés, by paylng $1 per month, should be entltled to médical 
attendance at the hospltal free. There was confllct in the évidence as 
to whether subscribers were entltled to treatment at thelr homes, where 
decedent's treatment was recelved. Plalntlff testlfied that he never 
agreed to attend subscribers away from the hospltal, which was not 
denled. Belct not to sustaln the défense that plalntlfC could not recover 
because the services were rendered under contract wlth the hospltal. 

*, BAME— RBCEIPTS — MiSLBADING INSTRUCTIONS. 

A recelpt glven décèdent by a physlcian reclted: "To attendlng Mrs. 
D. [decedent's wlfe] and baby. $25.00; ferry charges, 334.00. Rec'd 
payment in fuU to date." In an action by the physlcian for services 
rendered décèdent hlmself, plalntlff admltted that he had been paid for 
his services In attendlng the wlfe and baby. There was direct confllct 
as to whether at the tlme of Its payment the physlcian had not stated 
that It was in full for ail charges for treatlng décèdent, as well as his 
•wlfe and baby. Melâ, that a charge that défendant had Introduced in 
évidence a recelpt recltlng the payment In full to date, and that the 
recelpt was prima facle évidence that ail Indebtedness was paid, etc., 
was properly refused. 

6. Kequested Instructions. 

A requested charge la properly refused where covered by chargea 
glven. 

In Error to the District Court of the United States for Division No. 
I of the District of Alaska. 
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Thia action was brought October 14, 1898, by the défendant In error to 
recover from Robert Duncan, Jr., the sum of ?500 for médical services ren- 
dered durlng the months of January, February, and March, 1895,— in ail, lOO 
visits, from Juneau to Douglas Island, Alaska. Duncan dled Aprll 14, 1899. 
The plaintlfC In error was duly appolnted admlnlstrator of the estate of 
Robert Duncan, Jr., November 2, 1899, and was afterward substltuted as the 
défendant In sald action. In his answer he admlttcd the rendltion of the 
services, but denied they were worth the sum of $500, or any other sum; 
alleged that Robert Duncan, Jr., In his lifetlme, paid plaintlff In full for ail 
services rendered; and further alleged that ail services rendered Duncan 
"were rendered in behalf of the St. Ann Hospital." The case was trled 
before a jury, and resulted in a verdict in favor of the défendant in error 
In the sum of |500. Judgment was duly entered for said sum. 

There are but two assignments of error, viz.: "(1) The court erred In ad- 
mitting In évidence to the jury the following testimony of the plaintlff, S. 
0. Leonhardt, to wit: 'My name is Samuel 0. Leonhardt. I réside at Juneau, 
Alaslia, and am a physiclan and surgeon. I Ijnew the défendant, Robert 
Duncan, Jr., In his lifetima I performed services for him In his lifetlme. 
I was sent for, as a prlvate case, and attended Mr. Duncan. I also attended 
Mrs. Duncan and the baby. I attended Mrs. Duncan durlng her confinement, 
and, for some two months after, for mllk leg. The baby was what was 
called "stlllborn," and I brought it to life. In January, 1895, I made forty 
visits to Mr. Duncan; In February I made thirty-flve visits; and twenty-five 
In March. The usual charge for such visits was five dollars each, and that 
Is what I charged, making a total of .Î500. Mr. Duncan never paid me for 
the services rendered. I made a demand on him to pay, and he didn't make 
any satisfactory answer. He never in his lifetlme refused to pay, or denied 
the bill. He promlsed to pay It. He told me, just as soon as he was strong 
enough, and able to think the matter over, he would pay me handsomely for 
the services I had rendered him, and for me to make out a blU for Mrs. 
Duncan's confinement and the ferry charges, and he would pay that at once, 
and just as soon as he was able to be around he would attend to his part 
of It He said that he appreciated the fact or asked me to make out a bill 
for the whole amount, and I told him I would leave it to his own judgment 
as to the services for him; and he stated he appreciated the fact that I re- 
fused to make out a bill at this time to him for the services. On the 26th 
of March, 1885, he asked me for his bill. I said: "I rather not make out a 
bill to you; rather leave it to your own judgment to pay what you thlnk 
best" And he sald he appreciated and knew what position I was In, havlng 
just come up hère, • • • and he sald then, "What do you usually charge 
in such cases?" I sald, "Twenty-five dollars;" and he then sald, "Well, you 
make out your bill for twenty-five dollars, confinement charges for Mrs. 
Duncan, and the ferry charges to hère, for this time, and as soon as I get 
well I wlU pay you for myself." And he said, "We can never suitably re- 
munerate you in money for this service." He expressed hlmself as fullj 
satisfied, — highly satisfied.' (2) The court erred in refuslng to give, at the 
•equest of the défendant, the following Instruction, to wit: 'Gentlemen of 
the jury, the défendant bas Introduced in évidence before you a receipt ex- 
ecuted to Robert Duncan durlng his lifetlme by the plaintlff, Dr. Leonhardt, 
date, March 26, 1895, reciting the receipt of payment in full to date. This 
receipt Is prima facie évidence that ail indebtedness of Robert Duncan to 
Dr. Leonhardt was paid; that nothing more was due from Robert Duncan 
on account of anythlng transpiring prier to March 26, 1895; and, before you 
can find for the plulntlfl In this case, you must flnd that the presumptlon 
arlsing from the receipt is met and overcome by the prépondérance of the 
évidence.' " 

Section 858, Rev. lU., referred to in the opinion of the court, reads as fol- 
lows: "In the courts of the United States no witness shall be excluded In 
any action on account of color, or In any civil action because he is a party 
to or Interested in the issue trled: provlded, that in actions by or against 
executors, administrators or guardlans, in whlch judgment may be rendered 
for or against them, nelther party shall be allowed to testify against the 
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other, as te any transaction wlth, or stateroent by, the testator, intestate, oi 
ward, unless called to testlfy thereto by the opposite party, or required to 
testlfy thereto by the court In ail other respects the laws of the state in 
which the court Is held shall be the rules of décision as to the competency 
of -witnesses In the courts of the United States In trials at common law, and 
in equity and admiralty." 

Maloney & Cobb, for plaintiff in error. 
Lorenzo S. B. Sawyer, for défendant in error, 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge, 

HAWLEY, District Judge (after stating the facts as above). i. The 
objections presented by the fîrst assignaient of error are based upon 
the ground that the testimony of Dr. Leonhardt cornes within the pro- 
visions of section 858, Rev. St., and that by this section he was not a 
compétent witness to any transactions and conversations between him- 
self and defendant's intestate. We are of opinion that the court did 
not err in admitting the testimony objected to. It is perhaps true, 
as claimed by the plaintiflf in error, that there is no décision directly 
in point, but the décisions bearing upon the gênerai question lead us 
to the conclusion that section 858 does not apply to territorial courts. 
,Good V. Martin, 95 U. S. 90, 98, 24 L. Ed. 341 ; McAlHster v. U. S., 
141 U. S. 174, II Sup. Ct. 949, 45 L. Ed. 693; Thiede v. Utah, 159 U. 
S. 510, 515, 16 Sup. Ct. 62, 40 L. Ed. 237; The Coquitlam v. U. S., 
163 U. S. 346, 351, 16 Sup. Ct. 1117, 41 L. Ed. 184; Jackson v. U. S., 
42 C. C. A. 452, 102 Fed. 473, 479. 

In Good V. Martin, supra, the court said 5 

"Territorial courts are not courts of the United States, within the meaning 
of the constitution, as appears by ail the authorities. Clinton y. Englebrect, 
13 Wall. 434, 20 L. Ed. 659; Hornbuckle v. Toombs, 18 Wall. 648, 21 L. Ed. 
966. A witness In civil cases cannot be excluded In the courts of the United 
States because he or she Is a party to or interested In the issue tried, but the 
provision has no application in the courts of a ten-itory where a différent rule 
prevails." 

Page V. Burnstine, 102 U. S. 664, 26 L. Ed. 268, cited by the plain- 
tif! in error, is not in opposition to thèse views. That décision was 
rendered under certain provisions of the act providing a government 
for the District of Columbia, which are not applicable to Alaska. In 
the course of the opinion the court said : 

"Thèse vlews do not at ail conflict wlth the préviens décisions of this 
court, holding that certain provisions of the General Statutes of the United 
States relating to the practlce and proceedings in the 'courts of the United 
States' are locally inapplicable to territorial courts." 

By the provisions of section 3 of the "Act providing a civil govern- 
ment for Alaska," approved May 17, 1884 (23 Stat. 24), there was 
"established a district court for said district, with the civil and crim- 
inal jurisdiction of district courts of the United States." By section 
7 of this act it was provided "that the gênerai laws of the state of 
Oregon now in force are hereby declared to be the law in said district, 
so far as the same may be applicable and not in conflict with the pro- 
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visions of this act or the laws of the United States." At the time this 
law was enacted there were no restrictions excluding witnesses from 
testifying in any case, i Hill's Ann. Laws Or. § 710. Thèse laws 
were in force in Alaska at the time this suit was brought and at the 
time of Robert Duncan's death, and were applicable to the proceedings 
had in this case. 

In so far as this case is concerned, there was ample évidence to sus- 
tain the verdict in the testimony of Dr. Leonhardt, indépendant of his 
testimony relating to "any transaction with or statement of the intes- 
tate." The testimony as to his services, the value thereof, and that 
no part thereof had been paid, was clearly admissible. In Cowdery v. 
McChesney, 124 Cal. 363, 366, 57 Pac. 221, the plaintiff was asked 
questions as foUows : 

"Q. Has anything been paid to you slnce his death on account of any 
services rendered by you to hlm during his lifetime? ♦ • * Q. If any 
balance upon any account was due to you upon the death of George M. 
Kasson, does that balance stlll remain unpald?" 

Objections were made to both questions on the ground that the 
plaintifï was not a compétent witness to testify to such facts, under 
the provision of section 1880 of the Code of Civil Procédure, which 
is substantially the same as section 858, Rev. St. The court sustained 
the objection, to which ruling of the court plaintifï excepted. The 
suprême court said : 

"The Inqulry contalned In thèse questions did not relate to anything that 
occurred before the death of deceased, and does not fall under the inhibition 
of section 1880 of the Code of Civil Procédure. The ruling of the court was 
therefore erroneous." 

In relation to thèse matters there was no conflict. In fact, they 
stand admitted by the évidence contained in the record. 

The défense interposed by plaintifï in error, that Dr. Leonhardt was 
not entitled to recover anything for médical services rendered Robert 
Duncan, Jr., because the services were performed under a contract 
with St. Ann's Hospital, is not sustained by the évidence. The testi- 
mony on behalf of the plaintifï in error tended to show that Duncan 
was in the employ of the Alaska-Treadwell Gold Mining Company, 
and was a subscriber to St. Ann's Hospital, and that a verbal contract 
existed between the mining company and the hospital that ail of its 
employés, by paying $1 per month to the hospital, were entitled to 
médical attendance at the hospital free. There is a conflict in the 
évidence as to whether the subscribers were entitled to treatment at 
their homes. Dr. Leonhardt testified that the subscribers were enti- 
tled to be treated free by the hospital physician "if they entered the 
hospital, but not if they were treated at their homes." He further 
testified that he never entered into any "contract to attend such sub- 
scribers away from the hospital." 1 his is not denied. Any contract 
made by the subscribers with the mining company or with St. Ann's 
Hospital might be binding upon them, whether the subscribers were 
treated at the hospital or at their homes ; but the physician could not 
be bound unless he had agreed to the contract, assented to it, or acted 
under it. 
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2. The court did not err in refusing to give the instruction asked for 
by the plaintiff in error. The language of the instruction was mis- 
leading, if not erroneous. The receipt in question reads as foUows : 

"Juneau, Alaska, March 26, 1895. 
"Mr. Robert Duncan, Jr., to S. O. Leonhardt, Dr. 

!ro attendlng Mrs. Dunean and baby $25 00 

ïo ferry bllls for Jan., $14.00; Feb., $10.00; Mar., $10 34 00 

$59 00 
"Eec'a payment In full to dat& 

"Saml. 0. Leonhardt, M. D." 

It will be observed that this receipt does not include any services ren- 
dered to Robert Duncan, Jr. It was only prima facie évidence of what 
appears on the face of the receipt. It was for attending Mrs. Duncan 
and the baby, and, independent of the receipt, the doctor testified 
that he had been paid for such services. There was a direct conflict 
in the évidence as to whether or not at the time of its payment the 
doctor had not stated that it was in full of ail charges for treating Mr. 
Duncan, as well as his wife and baby. That conflict was settled by 
the verdict of the jury. Moreover, the court gave proper instruc- 
tions to the jury with référence to the receipt, and was not required 
to repeat it in language used by counsel, even if it was admitted to be 
correct in ail particulars. Railroad Co. v. Roller, 41 C. C. A. 22, 100 
Fed. 738, 759, 49 L. R. A. 77; Swensen v. Bender (C. C. A.) 114 
Fed. I ; II Enc. PI. & Prac. 288. 

The judgment of the district court is affirmed, with costs 



FAEMEES' LOAN & TRUST CO. v. BATON et al. 

(Circuit Court of Appeals, Elghth Circuit March 10, 1002.) 

No. 1,512. 

L Recbiver— Atithokitt to Lbasb Propbrtt. 

A court, havlng possession of property through its recelver, may au- 
thorize hlm to lease the same. 

8. 8amb— Tehm— Rbserving Right of Cancellation. 

Such lease should not be glven for a perlod that wlU needlessly pro- 
long the Utigatlon, and, If necessary, a provision for cancellation, at the 
court's option, should be Inserted. 

S. Bame— OusTBB DP Lessbb bœporb Expiration of Tbrm— Right to Damages. 
Where property Is leased by a recelver for a flxed term, with the ex- 
press sanction of the court, anâ no right to terœlnate the lease is re- 
served, and the lessee Is ousted by order of court before the naturel 
termlnation of the lease, compensation should be awarded hlm for such 
actual damage as he has sustained. 

4 Samb— Eléments of Damages— Loss of Property. 

Loss of expected profits sustained by a lessee of a railroad lease exe- 
cuted by a recelver, due to the termlnation of the lease prior to Its 
naturel, term by order of court, Is a proper élément of damages to be 
awarded the lessee. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 
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W. H. Rossington, Charles Blcxid Smith, and Clifïord Hijted, 
for appellant. 
J. D. McFarland and George H. Whitcomb, for appellees. 

Before CALDWEIvL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. The questions to be determined in this 
case arise on the {ollowing facts : In a certain action which was 
brought by the Farmers' Loan & Trust Company, as trustée, to 
foreclose a mortgage on the property of the St. Louis, Kansas & 
Southwestern Railroad Company, the circuit court of the United 
States for the district of Kansas, on November 27, 1896, appointed 
Dwight Braman as receiver of the mortgaged property. On Janu- 
ary 27, 1897, the receiver aforesaid presented a pétition to the 
court, requesting leave to lease the property of said railroad Com- 
pany to Francis S. Eaton, one of the appellees, for the period of 
one year from January 30, 1897, until January 30, 1898. Such leave 
was granted, and the proposed lease was submitted to the court 
and approved. On June 30, 1897, the receiver filed another ap- 
plication for authority to enter into another lease with said Eaton 
for a term of one year from July i, 1897, with an option to said 
lessee to continue such lease in force for a second year. The pro- 
posed lease was authorized and approved by an order made and 
entered of record on June 30, 1897, and was duly executed. By the 
terms of the latter lease Eaton, the lessee, was to pay a déficit, in 
the sum of $2,780, which had accrued from the opération of the 
railroad from March 17, to July i, 1897. The lessee also agreed 
to assume and pay certain notes, which had been given for equip- 
ment, amounting to $2,400, and were payable at the rate of $200 
per month. He also agreed to pay the interest which accrued dur- 
ing the terni of the lease on certain receiver's certificates, to the 
amount of $12,000, to insure the buildings along the road, to put 
in at least 2,000 new ties, and to place the road generally in a safe 
condition. The receiver, on his part, was to pay ail the taxes upon 
the property, but the lessee was to receive ail the income and earn- 
ings of the property, together with ail cash then in the hands of 
the lessee as manager, and also ail accounts and bills receivable, 
which accrued or were received from the opération of the road while 
the same had been under the charge of the lessee. On September 
23, 1897, the court entered a decree of foreclosure and sale, by virtue 
of which the mortgaged property was sold and the sale conlîrmed 
on December 20, 1898, at which time the purchaser at the foreclosure 
sale was placed in possession of the mortgaged property. In the 
meantime, on November 30, 1898, Eaton, who had been or was 
about to be dispossessed of the leasehold property, filed a pétition, 
asking, by way of relief, that he might continue to operate the 
road which he had leased until the ist day of July, 1899, in accord- 
ance with the option which he had reserved by the terms of the 
lease. This pétition on the part of Eaton was subsequently re- 
ferred to a master, to report what, if any, compensation shoidd be 
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allowed to hîm as lessee, on account of the wrongful termination 
of his lease. After a full hearing and report, and after exceptions 
to said report had been heard and considered, the lower court al- 
lowed the lessee, as damages for the cancellation of his lease be- 
fore the termination thereof, the sum of $8,298.88, which was a 
sum somewhat in excess of the amount recommended by the mas- 
ter. The présent appeal was taken by the Farmers' Loan & Trust 
Company, the complainant in the foreclosure proceedings, from such 
order or allowance. 

The principal question which this court is called upon by the ap- 
pellant to détermine is whether Eaton, the lessee, is entitled to any 
damages on account of being dispossessed of the leasehold property, 
prior to the natural termination of his lease. It is conceded, ap- 
parently, that a court, having possession of property through its 
receiver, may authorize him to lease the same ; but, if such propo- 
sition is not fully conceded, it is, at least, well sustained by the 
authorities. In the case of Mercantile Trust Co. v. Missouri, K. 
& T. Ry. Co. (C. C.) 41 Fed. 8, 11, it was held by Judge Brewer 
tliat receivers, acting under the direction of the court which ap- 
pointed them, hâve power to exécute leases without the consent of 
the mortgage bondholders. And in the case of Vault Co. v. Mc- 
Nulta, 153 U. S. 554, 560, 14 Sup. Ct. 915, 38 L. Ed. 819, it was 
taken for granted that svtch power exists. See, also, Weeks v. 
Weeks, 106 N. Y. 626, 13 N. E. 96; Beach, Rec. §§ 288, 289. The 
point relied upon by the appellant seems to be that when such leases 
are niade, even with the approval of the court, the court has the 
right to terminate them whenever the necessities of the litigation 
so require, and that, if terminated, the lessee is not entitled to com- 
pensation for any damages which he may hâve sustained. We are 
at a loss, however, to discover any good reason by which such a 
doctrine can be upheld. A private person has the right to break 
his contract only on condition that he pays the damages incident 
to the breach. In some cases the right of an individual to break 
his contract on condition that he makes compensation in damages 
is not conceded, but courts of equity will compel spécifie perform- 
ance. And no reason occurs to us why a judicial tribunal which 
has power to authorize a receiver to enter into a contract should 
be exempt from the rule which obtains as between individuals. If 
anything, it would seem that courts ought to be more scrupulous 
in keeping their engagements, and more ready than private indi- 
vidual^ to award damages, when, in the exercise of their powers, 
. they find it necessary to violate agreements which they hâve un- 
wittingly made through their receivers. A judicial tribvmal, as was 
said in one case (Farmers' Loan & Trust Co. v. Burlington & S. 
W. R. Co. [C. C] 32 Fed. 805), "should be chary of promises, 
eager of performance." It was also held in a New Jersey case 
(Vanderbilt v. Railroad Co., 43 N. J. Eq. 669, 12 Atl. 188) that the 
corttracts of a receiver, made with either express or implied author- 
ity, cannot be annulled or revoked at the mère pleasure of the court, 
except on the same cdliditions that an individual may break his 
engagements. When a court authorizes its receiver to lease, for 
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the time being, property in his custody, it should act with great 
circumspection, and see to it that the lease is not given for such a 
period of time as will needlessly prolong the litigation or endanger 
the rights of any parties thereto. If need be, clauses should be 
inserted in such leases reserving to the court the power to cancel 
them whenever it is deemed expédient to do so. But when, as in 
the présent case, property is leased for a fixed term, with the ex- 
press sanction and approval of the court, and no right to terminate 
the lease is reserved, and the lessee is ousted by order of the court 
before the natural termination of the lease, compensation should 
be awarded to the lessee for such actual damages as he has sus- 
tained. If this is not donc, it might well be said that the court, 
in its own dealings, does not observe the same good faith which it com- 
pels others to observe. We are of opinion, therefore, that the 
lower court very properly awarded the lessee damages for the wrong- 
ful ouster, and the only question which remains for considération 
is whether the damages so awarded were excessive. 

Counsel for appellant concède that the basis adopted by the lower 
court for estimating the lessee's damages was as fair as could hâve 
been adopted, but they contend broadly that the lessee was not entitled 
to any allowance for what he might hâve made by the opération of 
the road if he had been allowed to operate it during the residue of 
his term. They characterize such damages as spéculative, and not 
recoverable. We do not concur in that view. For the breach of 
such a contract as the one in question we do not perceive what dam- 
ages could hâve been more direct and certain than the loss of the profit 
of opération. The lessee doubtless entered into the lease for the 
purpose of realizing something from the opération of the road over 
and above the expenses of running it and the rental. This expected 
profit was within the contemplation of the parties, and the ouster of 
the lessee necessarily deprived him of the expected gain. The most 
that can be said is that the amount of the profit which the lessee would 
hâve reaHzed could not be computed with mathematical accuracy. 
The loss of this profit, however, was the natural and probable resuit 
of the ouster, and the fact that the amount of the profit was not sus- 
ceptible of mathematical démonstration, since the lessee had not been 
allowed to operate the road, did not render it so uncertain that it 
should hâve been excluded, within the rule announced by this court in 
Trust Co. v. Clark, 34 C. C. A. 354, 92 Fed. 293. As the profit which 
the lessee would hâve reaHzed was estimated by the master after the 
termination of the leasehold term, and at a period when ail of the 
conditions which affected the eamings of the road during the period 
covered by the lease were fully known, we hâve no doubt that the prob- 
able eamings, and the probable cost of opération, during that period, 
were so well known that the master was able to estimate the same, 
at the time he did, with reasonable accuracy. We conclude that the 
damages allowed below were recoverable, within the doctrine announ- 
ced by this court in the case above cited, and also by the doctrine 
enunciated in the foUowing cases : Railroad Co. v. Howard, 13 How. 
307, 344, 14 L. Ed. 157; Howard v. Manufacturing Ce, 139 U. S. 
199, 206, II Sup. Ct. 500, 35 L. Ed. 147, and cases there cited. 
1.14 F.— 2 
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We hâve not overlopked the fact that counsel for the ^ppellees hâve 
filed and argued a motion to dismiss this appeal upon ihè ground that 
the clerk of the lower court has merely certified that certain docu- 
ments contained in the transcript, such as the bill of complaint, order 
appointing a receiver, etc., are full and complète copies thereof as 
they appear of record in his ofHce, without certifying that the transcript 
is a complète one. Counsel for the appellees cite, in support of their 
motion to dismiss, the case of Meyer v. Implement Co., 29 C. C. A. 
465, 85 Fed. 874, which seems to support their contention. We hâve 
deemed it best, however, to dispose of the case on its merits, without 
expressing a definite opinion with respect to the point thus raised. 
In making up transcripts in equity cases, it is doubtless found to be 
expédient, at times, to omit copies of certain proceedings, which really 
form a part of the record, because the omitted proceedings hâve no 
bearing upon the question intended to be presented on appeal, and 
merely cumber the record. To avoid such objections to the transcript 
as hâve been made in the présent case, it would doubtless be well for 
the clerk, when the transcript is not a full and complète transcript of 
ail the proceedings in the case, to make some appropriate mention of 
the fact in his certificate, stating the reasons why a portion of the pro- 
ceedings are omitted, and that the transcript, as prepared, is a full 
and complète transcript of such proceedings in the case as it purports 
to contain. 

The decree below is afifirmed. 



BEAMAN T. FABMERS' LOAN & TRUST CO. et aL 

(Circuit Court of Appeals, Eighth Circuit March 17, 190Z) 

No. 1,555. 

1. Receiver— CoMPENSATioif—REViE-w by Appbllatb Courts. 

Appellate courts wlll not Interfère wIth the discrétion of the courts 
below In flxlng the compensation of recelvers and their counsel unless 
it has been abused. 

A Same— Amount dp Compensation. 

Twelve thousand dollars was a reasonable compensation for two years' 
service as receiver of a Kansas railroad, only 60 miles In length, the 
volume of whose business was small, and the road Itself operated dur- 
Ing most of the recelvership by a lessee, who was entltled to ail the 
eamings, where the receiver reslded in Massachusetts, and was only 
in Kansas on a few occasions, and where his services were confined 
to issuing recelver's certlficates and negotiatlng them when he could 
flnd a purchaser. 

8. Bamb— Allowanch fob Hôtel Bills. 

A claim of $2,952 for hôtel bills, clalmed to hâve been pald by the 
receiver whlle in New Yorli on recelvership business, was properly dis- 
allowed, as an unnecessary outlay. 

4 Samb— Rbnt of Offices. 

The receiver ought not to bave rented an office in New York without 
the express sanction and approval of the court 

Appeal from the Circuit Court of the United States for the District 
oi Kansas. 
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J. D. McFarland and George H. Whitcomb, for appellant. 
Charles Blood Smith, W. H. Rossington. and Clifford Histed, for 

appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case arose out of an action to fore- 
close a mortgage, executed by the St. Louis, Kansas & Southwestem 
Railroad Company, that was brought by the Farmers' Loan & Trust 
Company, as trustée in the mortgage, on November 27, 1896. It is 
a companion case to the one recently decided by this court entitled 
"Farmers' Loan & Trust Co. v. Francis S. Eaton et al.," 114 Fed. 
14, in which we had occasion to consider whether Eaton, the appellee 
in the latter case, who had leased the property of the aforesaid railroad 
Company from Braman, the présent appellant, who was receiver of 
the property, appointed as such in the foreclosure proceedings, was 
entitled to damages because he was ousted from possession before 
the natural termination of his lease. In this case the parties litigant 
are represented by the same counsel, but Braman, the receiver, is 
complaining because the lower court did not award him such compen- 
sation for his services as receiver, and for his disbursements in that 
capacity, as it ought to hâve allowed. 

On October 22, 1898, the property of the aforesaid railroad Com- 
pany was sold under a decree of foreclosure, and the day previous 
Braman, as receiver, filed what he termed an account of his receipts 
and disbursements, but no vouchers accompanied such report. He 
had never before, as it seems, fîled any such account in the court by 
which he was appointed as receiver. A few days later the Farmers' 
Loan & Trust Company filed exceptions to this account, accompanied 
by a request that the receiver be ordered and directed to file a fur- 
ther and correct report or account. Thereafter, on November 23, 
1898, he did file a further amended account of receipts and disburse- 
ments, which was also excepted to by the trust company. Thèse two 
accounts, and the exceptions thereto, were referred to a master for 
hearing and report, and, after considérable testimony had been heard, 
the receiver, of his own volition, seems to hâve filed another supple- 
mental account, which was exhibited some time in April, 189g, and 
was immediately excepted to by the trust company. This latter sup- 
plemental account, which was filed after the hearing before the master 
had commenced, was the only one that appears to hâve been accom- 
panied with any vouchers. After thèse three accounts of the receiver 
had undergone judicial scrutiny at great length before the master, 
and before the lower court on exceptions to the master's report, it 
seems that varions sums, aggregating $11,346.58, which the receiver 
claimed as crédits, either for services rendered as receiver or for dis- 
bursements in that capacity, were disallowed, and it was because of 
such disallowances that the présent appeal was taken. The total sum 
allowed by the lower court for services and disbursements amounts to 
$16,699.81. No question of law is presented by the appeal, but this 
court is asked to review the évidence adduced before the master, and 
to décide that both the lower court and the master hâve erred in fix- 
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ing the value of the receiver's services and in rejecting certain claims 
for alleged expenditures which are said to hâve been incident to the 
proper administration of the trust. 

We observe, in the first place, that appellate courts are very much 
disinclined to interfère with the exercise, by courts of first instance, of 
such a discretionary power as is involved in fixing the compensation of 
receivers and their counsel. The lower court usually has better knowl- 
edge of what services such officers hâve actually rendered, and better 
means of determining how valuable such services hâve been to the 
trust, and what is a reasonable compensation therefor, than an appel- 
late tribunal can hâve. For thèse reasons they are reluctant to dis- 
turb the action which has been taken in such matters, by a court of 
first instance, and wiU not do so unless there has been an abuse 
of discrétion which has led to an allowance that is manifestly excessive 
or too small. Our observation leads us to believe that courts are not 
prone to make allowances for the services of receivers and counsel 
that are too small. If they err, it is usually in the other direction. 
Trustées y. Greenough, 105 U. S. 527, 536, 537, 26 i,. Ed. 1157; 
Southern California Motor Road Co. v. Union Loan & Trust Co., 
12 C. C. A. 215, 64 Fed. 450; Whitney v. City of New Orléans, 4 C. 
C. A. 521, 525, 54 Fed. 614; Trust Co. v. McClure, 24 C. C. A. 
64, 78 Fed. 209. The largest disallowed item in the receiver's account 
was a part of his claim for compensation. He claimed compensation 
for his services as receiver at the rate of $1,500 per month, a sum 
aggregating $18,000 per year, and succeeded in finding one witness 
who, upon the receiver's statement of the character of his own services, 
valued them at the rate of $25,000 per annum, for acting as receiver 
of a road which was only 60 miles in length, the volume of whose 
business was small, and which was in fact operated, during most of 
the period of the receivership, by a lessee, who, by the terms of 
his lease, was entitled to ail the earnings of the property. The mas- 
ter disregarded the opinion of the latter witness, and allowed the re- 
ceiver compensation for his services at the rate of $3,000 per year, but, 
on exceptions to his report, the lower court allowed him, in full for 
his services, which covered a period of about two years, the sum of 
$12,000. We feel confident that no injustice was donc to the receiver 
by this allowance. It was as libéral as he had any reason to expect, 
unless he expected to receive largely more than he had earned. He was 
appointed receiver in November, 1896 ; the road was sold, and the sale 
confirmed to the purchaser, on December 22, 1898. From some time 
in February or March, 1897, until the road was sold and the purchaser 
took possession, it was operated by Eaton, as lessee, who had full 
charge of the same. The receiver was a broker, who resided in Bos- 
ton, Mass. He does not appear to hâve been in Kansas, where this 
short pièce of road was located, except on a few occasions, during the 
receivership, and his services as receiver seem to hâve been confined to 
issuing receiver's certificates and negotiating them when he could 
find a purchaser, The master, in his report, remarks "that the finan- 
ciering donc by Braman as receiver, in regard to the property of the 
St. Louis, Kansas & Southwestem Railroad Company, does not appear 
to hâve been of such a high character as to justify the estimate 
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placed thereon by Baldwin," who was his principal witness. We fuUy 
concur in that view. His services in financiering the property do not 
appear to us to hâve been very important or very bénéficiai to the trust 
committed to his charge. In view of ail the circumstances, we are 
satisfied that the allowance made by the lower court to the receiver 
for his services was fuUy as large as it ought to hâve been, and that 
he has no fair pretense for complaint on that score. 

Another large item in the receiver's account which was disallowed 
is the sum of $2,952.54, for hôtel bills which he claimed to hâve 
paid in New York while he was in that city, necessarily, on busi- 
ness connected with the receivership. The master disallowed vari- 
ons alleged expenditures, making up the above sum in the aggre- 
gate, on the ground that there was nothing in the testimony to 
show the reason or necessity of such expenditures on the part of 
the receiver. We entirely agrée with that conclusion of the master, 
and are fuUy persuaded that thèse expenditures were not made 
solely for the benefit of the trust, and that, if they were so made, 
they were unnecessary expenditures, and ought to be disallowed for 
that reason. Operated, as this road was, by a lessee, and being a 
small local road in an impoverished condition, we can conceive of 
no reason why the receiver should be living, at the expense of the 
property, in the city of New York, 1,500 miles distant from the 
property. The necessity of conferring with other railroad com- 
panies and being near their principal offices strikes us as being a 
poor excuse for such outlays. Nor do we regard it as a sufficient 
reason for the allowance of thèse hôtel bills, or a part of them, that 
the master did allow the receiver for ofîîce rent in the city of New 
York up to July i, 1897, when the Eaton lease took effect, since 
we are of opinion that, in view of ail the circumstances, this latter 
expense for office rent was entirely unnecessary; but, as no appeal 
was taken from the latter allowance, it will be permitted to stand. 
Certain it is that the receiver should not hâve rented this office in 
New York without the express sanction and approval of the court, 
which was not obtained. Vault Co. v. McNulta, 153 U. S. 554, 14 
Sup. Ct_ 915, 38 L. Ed. 819. 

Complaint is made because the master and lower court disallowed 
the sum of $3,000 which the receiver claimed to hâve paid to an 
attorney in New York for légal services rendered to him as receiver. 
The facts attending this transaction appear to be that Roger Poster, 
an attorney residing in New York, presented to the receiver a bill 
in the sum of $6,000, which appears to hâve been a bill for légal 
services rendered at the instance of the receiver in varions matters, 
some of which had no legitimate connection with the receivership. 
The receiver says that he paid this bill with the proceeds bf dis- 
counted receiver's certificates, and charged $3,000 to the account 
of the St. Louis, Kansas & Southwestern Railroad Company. The 
master found that the services rendered in behalf of the latter Com- 
pany, by the attorney in question, were not worth to exceed $1,000, 
which sum was allowed, and in that view we concur. This trans- 
action, as explained by the receiver, is on its face exceedingly sus- 
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picious, and we very much doubt whether he should hâve received 
any allowance on account of money paid to the attoraey. 

Exceptions are alleged to varions other disallowances, but we do 
not deeni it necessary to speak of them in détail, although they 
hâve each been carefully examined. We find no occasion to dis- 
turb the action of the lower court as respects any of them. As 
the master well remarks, "Braman never kept any bocks in the 
ordinary acceptation of the term ;" that is, books showing in détail 
his receipts and expenditures on account of the trust, as it was his 
plain duty tô hâve donc. His accounts were kept mainly in mémo- 
randum books and bank book stubs, and his vouchers consist in 
part of receipts and in part of his own checks, drawn to cover items 
contained in his reports. Because of his failure to keep proper ac- 
counts, the master observes that, "It was with great difficulty that 
anything could be sifted out from it which would aid, * * * to 
any great extent, in arriving at a proper conclusion." The receiver 
seems to hâve acted upon the theory that he could manage the 
property committed to his charge as if it was his private property, 
and not a pubhc trust, keeping no accounts other than such as he 
found it convenient to keep for his private information. For that 
reason, if the rule applicable to such cases was strictly appHed, he 
could be denied any compensation for his services. The master, 
however, took a more libéral view, resolving, as he says, every 
question in favor of the receiver, when he was in doubt whether an 
item claimed as an expenditure should be allowed or disallowed. 
We hâve no doubt that the allowances made in behalf of the re- 
ceiver, both for compensation and for expenditures, were fully as 
great as they ought to hâve been, and the order made below is 
accordingly affirmed. 



CeiCK et al. t. FULLER et al. 
(Circuit Court of Appeals, Seventh Circuit. January 21, 1002.) 

No. 682. 
1. Corporations— LiABiLiTT of Directoks— Nkoliqbncb in Performance op 

DtTTT. 

Dlrectors of an Insolvent manufacturlng corporation cannot be held 
Indlvldually Uable to credltors elther on the ground of négligence In the 
discharge of thelr duty or under the statute of Illinois because they 
declared and pald a divldend to stockholders when the company was In- 
solvent, and permitted the création of Indebtedness exceeding Its cap- 
ital stock, where it is not satlsfactorily shown that in the exercise of 
ordinary diligence they should hâve known that the company was In- 
solvent when the divldend was declared, or that the Indebtedness was 
being created; and the évidence Is InsufiBcient to charge them with no- 
tice of such facts where It shows that the président, who was the active 
manager of the business, dellberately wrecked the company, and de- 
frauded both stockholders and credltors by embezzllng the proceeds of 
goods sold and substltutîng flctltious notes, purporting to hâve been 
given by customers theref or, and by falslf yiiig the books, which (alled 
to show Indebtedness for materials purchased on crédit, but, on the con- 
trary, showed the company tobe sol vent, and the business prospérons, 
and It does not appear that the dlrectors had any reason to suspect the 
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presldent's Integrlty untll after the dlvldend had been declared and the 
Indebtedness created.» 

Sl Bamk—Validitt oy Moktqagk— Préférence oï Directobs and Stock- 
holdp:rs. 

A mortgage glven by a corporation to secure bonds Issued to pay its 
Indebtedness to two banks, in which directors and stockholders of the 
corporation were large stockholders, at a time when the corporation was 
In fact insolvent, and shortly before it suspended business, held, under 
the évidence, to hâve been glven in good faith, while the corporation 
was a golng concern, and In the expectatlon that Its business would be 
contlnued, and to be valid, the directors and stockholders who were 
«ecured thereby belng Ignorant of the company's Insolvent condition. 
Grosscup, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of IlHnois. 

The blll was by appellants, judgment credltors of the Northwestern Shoe 
Company, and in behalf of ail other creditors of that Company who might 
join In the suit against the appellees, (a) to set aside certain alleged préf- 
érences sald to hâve been made by the directors and officers of the Shoe 
Company to the appellees, Allen C. FuUer, the First National Bank of Belvl- 
dere and the Second National Bank of Belvidere; (b) to hold the directors 
and officers (Allen 0. FuUer, John J. Poote, David D. Sabin, and Calvin D. 
May and Steven D. May, as executors of Ezra May, deceased, being the only 
ones involved in this appeal) responsible to appellants for alleged négligence 
in the management of the assets and property of the Company; (c) to hold 
the directors liable for assenting to and paying a dlvldend when the corpo- 
ration was Insolvent; and (d) to hold the directors liable for assenting to aie 
incurring of indebtedness in excess of the capital stock of the corporation. 

TJpon the fillng of the respective answers of appellees, and the repUcation, 
the court below referred the cause to a master, who found, in substance, as 
follows: (a) That the directors were liable to the complaining creditors for 
négligent discharge of thelr duties; (b) that the directors were liable for the 
déclaration and payment of a dividend when the shoe company was Insol- 
vent; (c) that the directors were liable for assenting to Indebtedness of the 
company in excess of its capital stock; and (d) that the payments made 
to the First and Secc^rt National Banks of Belvidere and Allen 0. Fuller 
from the avails of the twenty-five thousand Increase of stock, and the is- 
suance and delivery of the fifty thousand dollars of bonds (herelnafter set 
forth more at large), were in the nature of a fraudulent préférence, and 
should be vacated, and the mortgage set aside. 

Exceptions were flled by the appellees, and sustalned by the court below, 
and the blll dismissed. From this decree the appeal Is prosecuted. 

The further facts are stated In the opinion oic the court. 

The opinion of the circuit court by JBNKINS, Circuit Judge, was as fol- 
lows: 

"I hâve given to this case a careful considération of the évidence and the 
arguments of counsel, but am compelled to state the conclusions to which 
my mind is forced without élaboration or spécial argument. The case pré- 
sents Itself In four aspects: (a) General llabllity of the directors for négli- 
gence; (b) thelr liability under the statutes of Illinois for assenting to the 
incurring of Indebtedness beyond the capital stock of the corporation; (c) 
thelr llabllity under the statutes of Illinois for assenting to and paying a 
dlvldend when the corporation was Insolvent; and (d) Invalidity of the trust 
deed executed July 1, 1802. 

"The gênerai princlples by which to Judge the llabllity of directors for 
négligence are authoritatlvely establlshed by the décision In Brigga v. 
SpauMlng, 141 U. S. 132, 11 Sup. Ot 924. 35 U Ed. 662, and are also well 

1 Personal llabllity of directors of corporations for négligence, see notes to 
Roblnson v. Hall, 12 0. C. A. 680; Warner v. Penoyer, 33 Q 0. A. 230. 
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stated In Association t. Ohllds, 82 WIs. 460, 52 N. W. 600, 33 Am. St. Kep. 57. 
The statute of Illinois Imposlng liabillty upon dlrectors for assenting to In- 
debtedness In exeess of capital stock Is paragraph 16, c. 32, p. 1007, 1 Starr 
& C. Ann. St. (2d Ed.), and provides tliat a director, assenting to tlie in- 
curring of indebtedness by a corporation in exeess of its capital stock, shall 
be personally and IndivlduaUy liable for siich exeess to the creditors of such 
corporation. Thls statute, as I think, clearly implies that the director as- 
senting must do so knowlngly, or be guilty of such gross négligence with 
respect to informing himself of the conditions of the corporation, when pru- 
dent action would readily hâve Informed him of its condition, that the law 
will présume knowledge. The liabillty imposed by statute upon directors 
with respect to the declarlng of dividends under certain conditions is para- 
graph 19 of the same chapter, and implies the same assent and knowledge 
upon the part of the director in declariug a dividend when the Company is 
insolvent, or whieh would render It Insolvent, or whieh would impair its 
capital stock. 

"The fraud whieh wrecked thls corporation was artful, bold, and cun- 
nlngly concealed. Grafif, the président, and his co-conspirators, purposely 
omitted to repcrt to and concealed from the bookkeeper and directors, and 
purposely omitted to enter upon the books of the corporation, ail of the pur- 
chases made, eo that much of the Indebtedness of the corporation for goods 
purchased was concealed from the bookkeeper and from the directors. 
Graff caused to be shipped to Chicago to fletitious consignées a large amount 
of manufactured goods, sold them there for cash, and appropriated the pro- 
eeeds. He returned to the eompany fletitious or forged notes as the avails 
of the property sold; thèse pretended sales, of course, being reported by him 
and appearing upon the books of the corporation. Thèse notes were dis- 
counted by Grafif for the corporation with the banks at Belvidere. and fur- 
nished the means by whieh the business was conducted. I fail to find in the 
évidence any actionable négligence upon the part of the directors, who hâve 
excepted to the master's report. When the cltizens of Belvidere flrst be- 
came interested in the Graff concern, and proeured its removal to Belvidere, 
they subscribed for and paid in in cash $15,000 to the capital stock, and tlie 
donation in addition of $7,500. The inventory of the property put in by 
Graff and Harris was proeured to be made by those citizens of Belvidere 
who had interested themselves in the concern, and it was valned at .Ç25,000, 
the amount invested or supposed to be Invested by Graff and Harris, who 
were the active conductors of tlie business. They appeared to the citizens 
of Belvidere as active, energetic business men. There was nothing to sug- 
gest that Graff and Harris were not as honorable as they were energetic. 
It is said that the directors failed to hâve examination of the books. If this 
be true, with respect to any particular period of the tlme, such examination 
would hâve disclosed nothing of the fraud, and would hâve led to no resuit. 
Thèse directors, who are sought to be charged with liabillty for négligence, 
acted certalnly in entire good faîth. In the early part of 1892, they took 
the unlssued stock of $10,000 at par or over, advaneing their own mnney 
to ald the concern. As late as the 28th of June, to the Ist of .luly, 1892, they 
Increased the capital stock by the sum of $25,000 to relieve the corporation 
from what they supposed to be temporary embarrassment arislng from at- 
temptlng to do too large a business on a capital of $50,000, and paid In their 
own money Into the concern. When Harris became obnoxious, for some 
reason, to the directars, or some of them, they purchased hIs stock at above 
par, and, as they supposed, got him ont of the concern. They certalnly 
acted In entire good faith, and evldenced their confidence In the corporation 
by their constant investment of money. They had no interest to subserve 
except to protect the corporation, Its creditors, and themselves. I hâve been 
unable to see any one act of neglect upon their part during the time they 
respectlvely held their offices as directors, whieh resulted In injury to the 
creditors. tJnder the décisions referred to I am of opinion that they are not 
liable for négligence. I may add with respect to the director (May) who 
departed this lif e before the report of the master, and whose executors hâve 
been substituted In hls place, that In my judgment the action for such nég- 
ligence, Irrespective of statutory liabillty, does not survive the death of the 
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party, but dles wlth hJm; and the executors should be dlscharged, also, npon 
that ground. 

"With respect to the llabUIty Imposed by the statute for assentlng to debts 
In excess of the capital stock, it is contended that the corporation Indorse- 
ment of business paper discounted at the bnnks is a liability witbin the 
meanlng of the statute. The liability of the corporation as indorser had not 
been flxed. It was contingent upon noiipaymeut of the notes at inaturity, 
and the corporation belng charged by proper proceedings for the amonnt of 
the note, I do not thlnk the statute contemplâtes such an Indebtedness as 
that, for it would be wholly impossible for any stock corporation to carry 
on business without rendering ail its directors personally liable. The in- 
debtedness contemplated in the statute is the direct and absolute liability 
of the corporation for the goods and property procured for its use. Elim- 
inatlng this feature of the transaction, there is nothing upon the books to 
show that the indebtedness of the corporation exceeded its capital stock at 
the tinie charged, nor anything to show that thèse directors knowingly aa- 
sented to such increase, or were guilty of any neglect of proper action whlch 
would bave informed them of the true condition of affaira brought about 
by the fraud of Graffi and his co-conspirators. The same may also be said 
with respect to the déclaration of a dividend In the early part of 1892. The 
trial balance presented to the board by the président of the company, show- 
ed, as did the books, a profit whlch warranted a dividend. That the actual 
fact did not so warrant was because the conoealed fraud of Graff either 
rendered the company Insolvent at that time, or made the deolarlnar of a 
dividend improvldent. But most certalnly thèse directors did not assent to 
the déclaration of a dividend with any knowledge of such insolvency or Im- 
providency. I flnd nothing in the testimony or in the facts reported by the 
master whieh warrants tlie conclusion reached with respect to the liability 
of the directors upon either of the three grounds considered. 

"I hâve had more doubt with respect to the validity of the mortgage of 
July 1, 1892, under which $50,000 of bonds were issued to retire the indebt- 
edness of the bank. The court of app(îa2s for the circuit in Sutton Mfg. 
Co. y. Hutchlnson, 11 C. C A. 820, 63 Fed. 496, 24 TJ. S. App. 147, had occa- 
sion to consider when and under what circumstances a corporation could 
prefer creditors, and it was there ruied that when a corporation bas become 
insolvent and suspends the prosecution of its business, or when it is seen 
that the business can no longer be prosecuted, then the directors become 
trustées for ail the creditors and cannot give a préférence. Does this case 
fall wlthin that ruling? Contemporaneously with the issuing of this mort- 
gage the directors increased the capital stock, and paid their o^n money 
therefor to take up the indebtedness of the corporation; and at the same 
tlme, in order, as they supposed, to place the company upon a flrin basis, 
and to take up ail the outstanding Indebtedness to the banks of whieh they 
were Informed, issued this trust deed, proposing to continue the business, 
and havlng no knowledge at that time of the frauds of Graff and Harris 
and their co-conspirators. They did not acquire that knowledge until after Sep- 
tember 2, 1892, when, it would seem, creditors of the company came forward 
with attachments, of whose debts they, up to that time, had no knowledge 
whatever, at least, as to the amount, and whose debts, or the most thereof, 
did not appear upon the books, and they then ascertalned that thèse notes, 
which Graff had turned over in payment of supposed purchases and snles 
of goods, were fletitious, and the fraud was diselosed whlch wrecked the 
corporation. There was no intent by this trust deed to glv# a préférence 
to thèse banks over other creditors. It was supposed that ail creditors 
would be taken care of and the treasury of the corporation repleted by funds 
arising from the subscriptions to further stock. There was no design to close 
up the corporation, but the purpose and object was to continue its business, 
and as it seemed to the directors it could be continued successfully and 
profitably. That there was failure in this regard arose frnm no fault of 
theirs, but from the subsequently discovered frauds of Graff and Harris 
which had been concealed from the directors. I think. therefore, that under 
the circumstances this trust deed was valid and effectuai to secure the 
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bonds, and that thelr Issue of bonds was valld In the hands of the credltors 
to whom they were dellvered. 

"It foUows that this blll must be dismissed as to the défendants Foote, 
Sabln, FuUer, the executors of May, the First National Bank of Belvldere, 
and the Second National Bank of Belvidere. Wlth respect to the exceptions 
filed, they are ail sustained, exeept the tenth exception of the défendant 
FuUer, which Is overruled, and the eighteenth, twenty-thlrd, and twenty- 
fourth exceptions, whlch are overruled, because not spécifie. Of the excep- 
tions of Foote and Sabln, the flrst exception Is overruled, and the last sen- 
tence of the ninth Is overruled. The twenty-elghth exception is overruled. 
The twenty-nlnth, thlrty-fourth, and thirty-flfth are overruled because not 
spécifie. I hâve not the exceptions flled by the executors of May before me, 
but the views stated will Indicate whlch exceptions should be sustained and 
whlch overruled. A decree may be prepared In conformity wlth this opinion." 

Wm. Z. Manning and A. W. Bulkley, for appellants. 
Frank F. Reed and Charles H. Aldrich, for appellees. 

Before GROSSCUP, Circuit Judge, and BUNN and SEAMAN, 
District Judges. 

After the foregoing statement, the opinion of the court was de- 
livered by GROSSCUP, Circuit Judge. 

The facts rightly settled, this case involves no controverted ques- 
tions of law. The evidentiary facts are voluniinous, but the iind- 
ings upon which the case turns, including what seems necessarily 
prefatory, may be summed up as follows : 

In 1890 the Northwestern Shoe Company of Chicago entered into 
negotiations with certain citizens of Belvidere, Illinois, looking to- 
ward the transfer of the shoe company from Chicago to Belvidere. 
As a resuit of thèse negotiations, a public meeting was held in Belvi- 
dere, and a committee consisting of three of its citizens, John Han- 
nah, Levi Murch, and James Cook, was appointed to visit the fac- 
tory of the shoe company at Chicago, and investigate the standing 
of the concern and its management. 

The committee proceeded to Chicago; made an examination of 
the machinery, books, and stock in trade of the company; had con- 
versations with Barnett Grafï, its then président, and Frank Harris, 
its then secretary, respecting the profits, assets and business of the 
company; and, upon returning to Belvidere, submitted a report 
favçring the transfer. 

In reliance upon this report, the citizens of Belvidere accepted a 
proposition submitted to them by Barnett Grafï, asking, as a consid- 
ération for the transfer, that the capital stock of the company — then 
five thousancl dollars — be increased to fîfty thousand dollars; that 
twenty-five Thousand dollars of this stock be issued to Barnett Graflf, 
Frank Harris and Jacob Grafï, in return for tools, machinery and 
merchandise to be transferred ; that the citizens of Belvidere sub- 
scribe for fifteen thousand dollars ; leaving ten thousand dollars 
of the stock in the treasury. It was asked, also, that a donation 
should be made to the company of seven thousand five hundred dol- 
lars for the purchase of a site upon which to erect a factory; the 
shoe company, on its part, to employ, for a certain period of years, 
a minimum number of men in such factory; and to give a mortgage 
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npon the land and buildings so purchased and erected as security 
therefor. 

In pursuance of the above arrangement, the citizens of Belvidere 
named Allen C. FuUer, John Hannah, Ezra May, W. D. Swail, S. 
S. Whitman and E. L. Lawrence, a committee to secure the cash 
bonus of seven thousand five hundred dollars, and to sell the fifteen 
thousand dollars stock of the company. This committee selected the 
site and erected the factory, at a total cost of thirteen thousand five 
hundred dollars, and turned the balance, nine thousand dollars, over 
to the treasury of the company. 

Accordingly, Barnett Graff, Jacob Graff, and Frank Harris, 
shipped to Belvidere the machinery, tools, fîxtures, etc., belonging 
to the Northwestern Shoe Company in Chicago, which were ap- 
praised at the instance of the committee, by Samuel C. Tribou (gên- 
erai manager and superintendent of the Rockford Shoe Company 
oi Rockford, Illinois) at twenty-five thousand dollars ; and there- 
apon stock to that amount was issued to Barnett Grafif and his 
associâtes, certificates amounting to fifteen thousand dollars being 
issued to the Belvidere stockholders. 

February 13, 1891, having completed the work intrusted to it, the 
committee submitted a written report to the stockholders of the re- 
organized Northwestern Shoe Company, and were discharged ; and 
F. R. Smiley, Ezra May, Barnett Grafï, Jacob Grafï, and Frank 
Harris were thereupon elected directors of the new company, Bar- 
nett Grafï being elected président and treasurer, and Frank Harris 
secretary. January 11, 1892, Allen C. Fuller, D. D. Sabin, Barnett 
Grafï, John Hannah, and Frank Harris were elected directors. Jan- 
uary 20, 1892, E. L. Lawrence succeeded Frank Harris as director. 
March 9, 1892, John J. Foote succeeded Allen C. Fuller as director. 
No further change took place on the board until August 9, 1892, 
when John J. Foote was succeeded by Irving Terwilliger. 

The shoe company continued doing business until September 2, 
1892. In the meantime the ten thousand dollars treasury stock was 
issued at par, and the money therefor received; and June 28, 1892, 
a further issue of twenty-five thousand dollars of stock was made — 
ten thousand being taken by Grafif, and the balance by the Belvi- 
dere stockholders and directors — the avails being used to pay ofï 
the indebtedness to the First and Second National Banks of Belvi- 
dere and Allen C. Fuller. July i, 1892, bonds were issued to the 
amount of fifty thousand dollars, secured by trust deed upon the 
«ntire property, and were used to take up the indebtedness then due 
to the First and Second National Banks of Belvidere. Additional 
to thèse transactions, during this interval, Graff, in the name of 
the shoe company, contracted debts with other parties, on account 
of goods purchased, to the amount of some twenty-eight thousand 
dollars, inclusive of the indebtedness due to the complaining cred- 
itors. But only a small amount of this appeared on the books of 
the company. When the crash came in September, 1892, the avail- 
able assets did not exceed thirty-one thousand dollars ; it being 
found, among other things, that of the outstanding accounts and 
bilîs receivable, amounting in ail to some ninety thousand dollars. 
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as shown by the books to be due the company, only about five thou- 
sand dollars were collectible, the balance being largely fictitious. 

There is no dotibt that thèse transactions concealed and carried 
out a monstrous fraud ; but it is not insisted that the appellees were 
purposely parties to the fraud; indeed, they were, to a large degree, 
victims, for they continued putting into the company, from time to 
time, fresh money. The déception that was practiced upon the 
complaining creditors, and also upon the appellees, was brought 
about principally by, (a) a gross overvaluation of the assets, at Chi- 
cago, upon which the twenty-five thousand dollars par value stock 
was issued to the Graffs and Harris; (b) the imposition upon the 
banks, and the shoe company of fictitious notes, said by Grafif to be 
in payment by customers of goods previously sold; (c) a continua- 
tion, after removal to Belvidere, of this practice of bringing for- 
ward and discounting fictitious notes upon the prêteuse that they 
were in payment of goods sold to various customers ; (d) the re- 
moval from the factory of manufactured goods ostensibly shipped 
to designated consignées, but, in fact, sold for cash, and the pro- 
ceeds appropriated by Grafï; and (e) omission from the books of 
the company of the greater part of purchases made (including those 
from complaining creditors) whereby a large portion of the indebt- 
edness of the company was concealed from the stockholders and 
directors. 

There is nothing in the record showing that the appellees, either 
as individuals, or directors, actually knew that the company was in- 
solvent when the dividend complained of was declared; or that, 
prior to June, 1892, the indebtedness of the company exceeded the 
capital stock. The contention, at most, is that, owing to their nég- 
ligence in taking note of the afïairs of the company, they con- 
structively had such knowledge. The whole question of liability in 
thèse respects seems to center around the inquiry, Should the ap- 
pellees, in the exercise of the diligence required of them by law, hâve 
known, at the time of the transactions, the true state of the corn- 
pany's affairs. 

After a careful study of ail the évidence, our conclusions respect- 
ing the gênerai questions of fact involved may be stated as follows: 

First, taking into considération everything that would naturally 
influence the committee, includîng a reasonable confidence in the 
statements of Graiif, and doubtless some anxiety to obtain for their 
town the industry represented by the shoe company, it is not clear 
that men of ordinary carefulness, acting in their place, would hâve 
discovered that the company's Chicago assets were overvalued. 

Second, it is not satisfactorily shown that, until near the culmina- 
tion of the company's career, and after the indebtedness due to the 
complaining creditors had been contracted, the appellees had the 
means of knowing, without the exercise of unusual acuteness and 
diligence, that the notes said by Grafï to hâve been in payment of 
goods sold to various customers were, in fact, fictitious. 

Third, it is not satisfactorily shown that there came to the di- 
rectors, prior to the failure, évidence to put them upon notice that 
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the goods shipped from the factory to the consignées named on the 
books were, in fact, never delivered to such consignées. 

Fourth, there is not évidence sufficient to justify a finding that, 
until near the culmination of the company's career, and after the in- 
debtedness to the complaining creditors had been contracted, the 
appellees ought, in the exercise of ordinary dihgence, to hâve known 
that the books were falsely kept, and that there existed, from time 
to time, indebtedness that was not shown there. 

Upon the basis of thèse findings, we cannot hold the appellees 
chargeable on account of the dividend declared, for, at the time the 
dividend was so declared, they had no means, sufficient to put them 
on notice, of knowing the insolvency of the company; nor can we 
hold the appellees to hâve assented to indebtedness in excess of the 
capital stock, for, at the time the indebtedness was created, they had 
no means, sufficient to put them upon notice, of knowing that 
such indebtedness was being created; nor can we hold them liable, 
upon any common-law obligation, to the complaining creditors, for 
négligent discharge of their duties, for, at the time the debts due 
the complaining creditors were contracted, the appellees had no 
means, sufficient to put them on notice, of knowing that the afïairs 
of the Company were not being honestly managed, and that the 
company was not financially sound. 

Upon the remaining question — the préférence given to Fuller and 
the banks — the members of the court entertain a différence of opin- 
ion. 

The majority of the court are of the opinion that the mortgage 
or trust deed of July i, 1892, securing fifty thousand dollars of bonds, 
was authorized in good faith to retire that amount of bona fide cor- 
porate indebtedness to the banks, and so used and accepted in like 
good faith, and that the mortgage was executed by a going con- 
cern, to secure its indebtedness, after the stockholders had put in 
their capital for the undoubted purpose of continuing the business ; 
which was so continued up to the failure of September, 1892. 

Upon this finding of fact — not concurred in, hovi'ever, by the 
writer of this opinion — the transaction would not be within the con- 
demnation of Sutton Mfg. Co. v. Hutchinson, 24 U. S. App. 145, 
II C. C. A. 320, 63 Fed. 496, or any case cited, but is upheld in ail 
material features by the authorities, both fédéral and state. HoUins 
v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, ,37 L. Ed. 11 13; vSand- 
ford Fork & Tool Co. v. Howe, Brown & Co., 157 U. S. 312, 15 
Sup. Ct. 621, 39 L. Ed. 713; Rockford Wholesale Grocery Co. v. 
Standard Grocery & Méat Co., 175 111. 89, 51 N. E. 642, 67"^Am. St. 
Rep. 205, and cases cited. In the Sutton Case, the insolvent corpo- 
ration mortgaged ail its property to another corporation to secure 
its over-drafts, with the intention and effect of closing ail further 
prosecution of its business immediately thereupon ; and this when 
both corporations, debtor and créditer, were managed by the same 
officers and directors and the capital stock owned substantially by 
the same persons. On the contrary, in the finding of fact arrived 
at by the majority of the Court, the mortgage under considération 
was executed by a going concern to secure its indebtedness for the 
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purpose of continuing the business, and was reinforced by fresh 
money contributed by the stockholders in good faith to the same 
end. This unquestionably would bring this case clearly within the 
distinctions pointed out in Sandford Fork & Tool Co. v. Howe, 
Brown & Co., supra, as sustaining the mortgage there in question. 

In addition to this, the majority of the Court are of the opinion 
that the fact that two of the five directors of the shoe company, or 
that certain of its stockholders, were hkewise either directors or 
stockholders of one or the other bank, receiving the security — ail 
being free from knowledge of the true state of affairs as heretofore 
indicated — cannot in any view operate to invalidate the security 
in favor of the banks, accepted in good faith, where a large propor- 
tion of the banks' shareholders are not shareholders in the shoe com- 
pany; nor, can the further fact, that directors or stockholders of 
the shoe company were guarantors of any part of the indebtedness 
of that company to the banks impugn that security thus given, as 
the case is not thus within the rule against the préférence of cor- 
porate indebtedness to a director. Rockford Wholesale Grocery 
Co. V. Standard Grocery & Méat Co., 175 111. 89, 93, 51 N. E. 642, 
67 Am. St. Rep. 205 ; Sandford Fork & Tool Co. v. Howe, Brown 
& Co., supra. As held in Hollins v. Iron Co., 150 U. S. 371, 382, 14 
Sup. Ct. 127, 37 L. Ed. II 13 (approved in Manufacturing Co. v. 
Hutchinson, supra), the doctrine is well settled in the fédéral courts 
"that the property of a private corporation is not burdened with 
any spécifie lien or direct trust in favor of gênerai creditors" and 
prior to the Bankrupt Act of 1898 it was the established rule in 
Illinois that an insolvent corporation is at liberty to prefer cred- 
itors not officers of the company. Blair v. Steel Co., 159 111. 350, 
364, 42 N. E. 895, 31 L. R. A. 269, and cases cited. In this judg- 
ment the writer of this opinion would concur were he able to see 
that the directors and stockholders of the bank receiving the security 
were at the time free from knowledge of the shoe company's true 
state of affairs. 

I cannot, however, bring myself to see the facts, centering around 
the préférence transaction, as the majority of the Court hâve seen 
them, and feel that it may be excusable to state my own conclusions 
in this respect. 

July I, 1892, the board of directors of the shoe company con- 
sisted of John J. Foote, Barnett Graff, John Hannah, E. L. Law- 
rence and D. D. Sabin. On this date Foote was a stockholder in 
both banks, and a director of the First National Bank ; and Sabin 
was a stockholder, director and vice-président of the Second National 
Bank. Allen C. Fuller, a director of the shoe company from Janu- 
ary 11, 1892, until March 8, 1892, was, during that period, and until 
after the failure of the company, the largest stockholder in both 
banks. Ezra May, director of the shoe company from February 13, 
1891, until January 11, 1892, was, during this period, and on July 
I, 1892, a stockholder and director in both banks, and président of 
the Second National Bank. Ail the stockholders in both banks were 
stockholders in the shoe company, at diiïerent times. Fuller was 
the holder approximately of twenty-two thousand dollars of the cap- 
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ital stock of the two banks, or a little less than one seventh. His 
subscription to the twenty-five thousand dollar increase stock was 
six thousand two hundred and fifty dollars, which, after deducting 
something over thirty-five hundred dollars paid to himself, left two 
thousand seven hundred and fifty dollars to go upon the payment 
of the debts — or a little over one ninth of the whole sum paid in 
as increase capital stock. Foote was the owner of thirty-eight hun- 
dred dollars of the capital stock of the two banks, or about one 
thirty-ninth, and his subscription to the increase capital stock was 
four hundred dollars, or about one sixtieth. Sabin was the holder 
of the stock of the two banks to the amount of two thousand one 
hundred dollars, or about one seventy-first thereof, and his subscrip- 
tion to the increase capital stock was one hundred dollars, or about 
one two hundred and fiftieth thereof. May was the holder of stock 
in the two banks to the amount of six thousand five hundred dollars, 
or about one twenty-third thereof, and his subscription to the in- 
crease capital stock was six hundred and seventy-five dollars, or 
about one thirty-seventh thereof. It is thus apparent that if the 
avails of the increase capital stock went to the banks to pay off 
the liability on the fictitious notes, each of thèse men, considering 
the notes as otherwise worthless, received from the subscription a 
benefît considerably greater than his contribution. 

The testimony shows that the bond issue of fifty thousand dollars, 
and the avails of the twenty-five thousand dollars increase capital 
stock, (except the thirty-five hundred going to FuUer) went to the 
two banks, to lift the so-called customer's notes, and certain notes 
of the shoe company itself, then held by the banks ; that, after 
March 25, 1892, the First National Bank discounted no further pa- 
per of the shoe company, and that, after June 5, 1892, the Second 
National Bank discounted no further paper of the company. It is 
not clear what business was done by the shoe company from July 
I, 1892, until the failure in September. The question is whether 
thèse transactions show that on July i, 1892, the appellees were ap- 
prised of the insolvency of the company, and took thèse steps — the 
exécution of the mortgage and the increase of stock — to obtain for 
their banks an advantage over the other creditors. 

The fact that the banks, largely owned by thèse ofificers, directors, 
and stockholders of the shoe company, were the beneficiaries of ,the 
mortgage, covering every species of the shoe company's property, is 
in my opinion a circumstance sufficierit to put the court upon in- 
quiry. "Courts of equity" say the Suprême Court, considering a 
transaction similar to this, (Richardson v. Green, 133 U. S. 30, 10 
Sup. Ct. 280, 33 Iv. Ed. 516), "regard such personal transactions 
of a party in either of thèse positions, not perhaps with distrust, 
but with a large measure of watchful care ; and unless satisfied by 
the proof that the transaction was entered into in good faith, with 
a view to the benefit of the company as well as of its creditors, 
and not solely with a view to his own benefit, they refuse to lend 
their aid to its enforcement." The circumstances of the transac- 
tion, in my opinion, put the burden of explanation, upon the ap- 
pellees. 
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The explanation is that the rapidly increasing business oî the sïioe 
Company made it désirable that the pending indebtedness to the 
banks should be liquidated, so that the banks could, in the future, 
carry the shoe company's current financial needs, including the dis- 
counting of customers' paper. This might be satisfactory, if it were 
not in confiict with the sequel. Either the shoe company had fur- 
ther financial needs, in which case, contrary to the explanation, the 
banks did not, in fact, corne to its help, or, what seems more prob- 
able, the business of the shoe company was already coUapsing, in 
which case, the explanation is shown to hâve been false. The ex- 
planation, indeed, is no explanation. It only intensifies the suspi- 
cion aroused by the circumstances of the transaction. 

The judgment of the Circuit Judgé, hearing the case below, and 
of the majority of this Court, seems to hâve been influenced by the 
fact that the stockholders and directors of the shoe company, at 
the time the mortgage was executed, subscribed and paid for the 
increased capital stock; and that this constituted satisfactory évi- 
dence that they did not then realize or suspect the failing condi- 
tion of the shoe company. But this argument is shorn of its force, 
when it is remembered that the money thus going out of their pock- 
ets, as stockholders of the shoe company, came back, with increase, 
into their pockets, as stockholders of the banks; and that on the 
whole, not even taking into account the fifty thousand dollars bond 
transaction, that was wholly for the benefit of the bank, this trans- 
fer from one pocket to the other was to their financial advantage. 

I cannot escape the conviction — looking at their conduct both pre- 
ceding and following the transaction of July, 1892 — that the par- 
ties above named, directors or stockholders of the bank, had reason 
to know at the time of the exécution of the mortgage of July i, 
1892, that the shoe company was insolvent. I cannot bring myself 
to believe that the mortgage was given in good faith by a going con- 
cern to obtain financial assistance to keep the company upon its 
feet. It seems much more probable to me that the whole transac- 
tion was a device, in view of coming failure — a failure that came in 
fact without any further attempt to keep going — to enable the banks 
to obtain a préférence in the distribution of the company's assets. 
Nor does the fact that Fuller and May, the chief stockholders in the 
First and Second National Banks, ceased to be directors of the shoe 
company in January, 1892, prevent the rule stated from applying. 
They continued directors and ofBcers of the bank. Foote and Sabin, 
smail stockholders and officers in the banks, were put upon the 
directory of the shoe company. The rule that creditors thus situated 
shall not be permitted to obtain a peculiar advantage to themselves 
over others goes to the core of the transaction, and is not intended 
to be defeated by a mère technical alignment of ofHcers. I hâve no 
doubt, in view of this record, that Foote and Sabin, directors of the 
shoe company, were controlled in this transaction by Fuller and 
May, their associâtes and superior officers in the bank. Nor is this 
view changed by the fact that there were other stockholders of the 
bank. For the purposes of this transaction the men named were 
the représentatives of the others. 
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In this view of the facts, this case is, in ail material respects, simi- 
lar to Manufacturing Co. v. Hutchinson, supra. In that case, the 
Hopper Lumber and Manufacturing Company, being insolvent, and 
having no purpose to further continue its business, executed a mort- 
gage to the Sutton Manufacturing Company, covering its entire 
stock, and every article and thing used in its business, to secure 
the payment of drafts to the amount of eighteen thousand dollars, 
drawn at différent times during the preceding two months by the 
Hopper Company upon the Sutton Company. Of the six hundred 
shares capital stock of the Hopper Company at the time of the 
mortgage, five hundred and ten shares were held by James S. Hop- 
per, the président ; thirty shares by Henry S. Hopper, secretary and 
treasurer, and a director; twenty shares by Fannie E. Hopper, a 
director; and forty shares by Elizabeth Sutton, mother of Fannie 
E., and mother-in-law of James S. Hopper. 

Of the one thousand shares of the Sutton Manufacturing Com- 
pany, one share was held by James S. Hopper ; two hundred and 
fifty-nine shares by Fannie E. Hopper; one hundred and twenty 
shares by Henry S. Hopper; two hundred and four shares by Ben- 
jamin F. Sutton (a director in the Hopper Company); seventy-six 
shares by Mary J. Adams ; one hundred and twenty shares by Wal- 
ter A. Hopper; and two hundred and twenty shares by Elizabeth 
Sutton. Neither of the last three were ofïicers or directors in the 
Hopper Company, and had no relation to the Hopper Company, 
other than that Mary J. Adams was his sister, and Elizabeth Sut- 
ton the mother, of Fannie E. Hopper, and Walter A. Hopper was 
the son of James S. Hopper by a former wife. 

The court held the mortgage void, laying down the rule that when 
a corporation becomes insolvent, and does not expect to make fur- 
ther efïort to accompHsh the objects of its création, its managing 
ofïicers and directors came under a duty to distribute its property 
or its proceeds ratably among the creditors ; and that, because of 
the existence of this duty, the law will not permit them, although 
creditors, to obtain any peculiar advantage for themselves to the 
préjudice of others. 

Recognizing the fact that the mortgagee was a corporation, and 
not the individual directors, of the Hopper Company, and that some 
of its stockholders had no pecuniary relation with the Hopper Com- 
pany, the rule is, notwithstanding, applied, because, as stated, two 
of the directors of the insolvent Hopper Company owned nearly 
four hundred shares out of the one thousand shares of the Sutton 
Company; wherefore, the mortgage had the efïect to protect their 
interest, and to withdraw the property mortgaged from its primary 
liability for the debts of the mortgagor company. "The case pre- 
sented" say the court "is consequently one in which an insolvent 
corporation, recognizing its inability to further prosecute its busi- 
ness, and with no hope of recovering from its fînancial embarrass- 
ments, gives a préférence by mortgage of its property to some of 
its directors, being also creditors. According to the principles we 
hâve announced this could not be rightfully done." 

The Illinois cases (Gottlieb v. Miller, 154 111. 44, 39 N. E. 992; 
114 F.— 3 
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Blair V. Steel Co., 159 III. 350, 42 N. E. 895, 31 L. R. A. 269; State 
Nat. Batnk of St. Joseph v. Union Nat. Bank of Chicago, 168 111. 
519, 48 N. E. 82), in essence, are hot in conflict with this ruling. 
In ail thèse cases it is held that creditors of an insolvent corpora- 
tion, who are, also, directors, can not secure préférence of their 
claims, at the expense of other creditors ; that in such a case, as 
distinguished from a case where the directors apply the as sets of 
the insolvent corporation to the payment of a debt due a third per- 
son, there is a trust. 

The mortgage, in my judgment, cornes under the ruling of Manu- 
facturing Co. v. Hutchinson, supra, and should, as to the complain- 
ing creditors, be declared void, and the estate should be administered 
according to that theory; but overruled in this particular phase of 
the case, as I am, by the judgment of my associâtes, the decree of 
the Circuit Court must be affirmed. 



WENGEE et al. v. CHICAGO & E. R. CO. 

(Circuit Court of Appeals, Seventh Circuit January 21, 1902.) 

No. 753. 

1. Railkoads— Reorganization— InvaIjIditt for Fraud as against Creditors. 
The sale of rallroad property In foreclosure proceedings to a committee 
of reorganization, by whose plan the stoclîbolders of the mortgagor ap- 
pear to obtaln some benefit in the purcàasiug company, is opeu to the 
closest serutlny where gênerai creditors of the mortgagor are left un- 
provlded for; but where the foreclosure is instituted and carried on in 
the ordinary course for the honest purpose only of enforcing the rights 
of the bondholders against the property, the mère fact that stockholders 
of the old company may, under the purchasing arrangement, be given 
Bome Interest in the securitles of the new in exchange for their stoclt, 
while It may be indicative of fraud, does not render the sale fraudulent 
per se, and a gênerai creditor of the old company cannot successf ully at- 
tack such sale without showing actual fraud, and that property of such 
company, exceeding in value the mortgage debt, has, by reason of such 
fraud, been placed beyond his reach on exécution. 

8. Same— Suit to Charge Property— Parties. 

To a suit In equity by a creditor of a railroad company to enforce his 
claim against the property of such company, which has been sold in 
foreclosure proceedings, and passed into the hands of a reorganized com- 
pany, on the ground that such sale and purchase were fraudulent, a 
corporation which owns ail the stocli of the new company and the trus- 
tée for Its bondholders are both necessary parties, and a blll which neither 
joins them as parties nor shows that they cannot be made défendants 
Is demurrable. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of lUinois. 

The bill was originally flied by appellants, citizens of Illinois against ap- 
pellee, a corporation, organized under the laws of the State of Indiana, in 
the Circuit Court of Cooli County, in the State of Illinois, and was by ap- 
pellee removed to the Circuit Court of the United States for the Northern 
District of Illinois, Northern Division, on account of diverslty of citizenshlp. 

Thereupon, an amended blll was flled. To this, appellee demurred, and 
the démarrer havlng been sustalned by the Court below (105 Fed. 796) this 
appeal is prosecuted. 
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W. E. Griffin, for appellants. 
F. L. Brooks, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

GROSSCUP, Circuit Judge. It is net necessary to set out the 
bill at large. In substance, so far as is material to the questions 
involved, it avers that prior to, and on the loth of June, 1888, the 
Chicago & Atlantic Ry. Co., a corporation of the States of Ohio, 
Indiana and lUinois, owned and operated the Une of road from 
Marion, Ohio, to Chicago, Illinois, that subsequently passed by 
foreclosure sale to the appellee ; that appellant Wenger, a passen- 
ger on one of the trains operated by said Chicago & Atlantic Ry. 
Co., sustained through the négligence of the said company perma- 
nent injuries, resulting in the loss of his leg, on account of whicli, 
on April 4, 1889, a suit at law was instituted in the Superior Court 
of Cook County against the railvvay company to recover damages ; 
that the appearance of the raihvay company was entered therein 
May 7, 1889, and the plea of the gênerai issue filed ; that said cause 
coming on to be heard October 4, 1893, resulted in a verdict in favor 
of Wenger for the sum of twenty-five thousand dollars, upon which 
judgment was subsequently entered against the raihvay company; 
that exécution lias been sued out upon such judgment against the 
Chicago & Atlantic Ry. Co. and returned unsatisfied, with the cer- 
tificate of the sheriff of Cook County thereon that he could find no 
property whereon to make his levy; and that the said judgment, 
together with interest thereon, still remains in full force and effect. 
By proper articles of assignment and for a valuable considération, 
appellant McShane has acquired an interest in the judgment. 

The bill further shows that prior to the happening of any of the 
foregoing events, the Chicago & Atlantic Ry. Co. had executed its 
mortgage, or deed of trust, upon ail its raihvay property and fran- 
chises, then owned or thereafter to be acquired, to secure six million 
fîve hundred thousand dollars first mortgage bonds ; and subse- 
quently, but prior to the injury to appellant VVenger, a second mort- 
gage, or deed of trust, to secure its second mortgage bonds, to the 
extent of five million dollars. 

The bill further shows that the New York, Lake Erie & Western 
Ry. Co., a corporation, owning and operating a line of railroad from 
New York to Marion, Ohio, and running in connection with the 
Chicago & Atlantic Ry. Co., had at the time of the exécution of 
the first mortgage bonds guarantied the payment of the interest 
thereof; and that the said company was, from the beginning, the 
holders for value of the entire issue of second mortgage bonds; 
that default having been made in the payment of interest on the sec- 
ond mortgage bonds, and in certain installments of interest on the 
first mortgage bonds — upon which default the New York, Lake 
Erie & Western Ry. Co. had advanced, as guarantor, several hun- 
dred thousand dollars — foreclosure proceedings were instituted in 
1886, in the Circuit Court of the United States for the District of 
Indiana; that such foreclosure suit having gone to a decree, there 
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was, under the order of the court, a sale by a master of the court 
of the property and franchises of said railway company, August 
13, 1890, to Charles H. Koster and Anthony J. Thomas, represent- 
ing a re-organization committee, by whom the said property was 
conveyed to the appellee in pursuance of the re-organization plan. 

The plan of re-organization, as set forth in the exhibit to the bill, 
appears to be substantially as follows: The re-organized company 
to issue twelve million dollars first mortgage bonds in place of the 
six million five hundred thousand dollars first mortgage bonds fore- 
closed, distributable as follows: (a) Six million eight hundred and 
twenty-five thousand dollars in exchange for the six million five 
hundred thousand dollars, being at the rate of one thousand and 
fifty dollars of the new first mortgage bonds for each thousand 
dollars of the then existing mortgage bonds ; (b) two million dollars 
to be used in settlement of debts due to the New York, Lake Erie 
& Western Ry. Co. and to the New York, Pennsylvania & Ohio 
Ry. Co., upon their surrender of coupons held, and presumably paid, 
by them as guarantors of the first mortgage bonds, and holders 
of the second mortgage bonds ; (c) seven hundred thousand dollars 
to be used in acquiring outstanding second mortgage bonds, other 
than those claimed by the New York, L,ake Erie & Western Ry. 
Co., at the rate of four hundred dollars new bonds for each ten 
thousand dollars of the old ; and (d) such amount of first mortgage 
bonds as are necessary to pay the expenses of the foreclosure; 
the remaining two million, or more, to be used from time to time by 
the appellee for betterments and improvements. 

The plan contemplated also the issue of ten million dollars five 
per cent, non-accumulative income bonds, secured by second mort- 
gage, distributable as follows : (a) Four million dollars in exchange 
for the capital stock of the Chicago & Atlantic Ry. Co. at the rate 
of forty dollars in bonds for each share (one hundred dollars) of 
stock; and (b) five million dollars to the New York, Lake Erie & 
Western Ry. Co. as part considération for its guaranty of the inter- 
est of the new first mortgage bonds. The plan provided also that 
the new capital stock, ten million dollars, should be issued to the 
New York, Lake Erie & Western Ry. Co. as part considération for 
the foregoing guarantee. The re-organization was open, under this 
plan, to ail the bond holders and stock-holders of the Chicago & 
Atlantic Ry. Co. who should corne into the plan within a certain 
time limited. 

Appellants contend, chiefly upon the authority of Louisville Trust 
Co. v. Louisville, N. A. & C. Ry. Co., 174 U. S. 675, 19 Sup. Ct. 
827, 43 L. Ed. 1130, that, owing to the foregoing provision in favor 
of the stockholders of the old road, the foreclosure sale to the Chi- 
cago & Erie Ry. Co. is fraudulent per se, and that appellants are, 
on that State of the case, entitled to assert their subsequently ac- 
quired judgment lien, as if the foreclosure sale had not intervened. 
This contention can be based solely upon the fact that the plan of 
re-organization included in its bénéficiai provisions the stock-holders 
of the mortgagor company, as persons who should, by reason solely 
of their holding such stock, hâve an interest in the second mortgage 
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income bonds of the proposed purchasing company, in the ratio 
of forty dollars of new bonds to one hundred dollars of the old stock. 

Unquestionably, the sale of a railroad property under foreclosure 
proceedings to a committee of re-organization, according to whose 
plan the stock-holders of the mortgagor company appear to obtain 
some benefit in the purchasing company, is open to the closest 
scrutiny. While in the distribution of assets, the mortgage bond 
holders come first in their claim upon the railway property as se- 
curity, gênerai creditors, and especially those having reduced their 
claims to judgment, hâve a place that attaches to the property before 
the equity of the share-holders of the mortgagor company; and 
courts of equity will not permit themselves to be used as instruments 
to unfairly eliminate this intervening interest in favor of the share- 
holders. A foreclosure, in pursuance of such a scheme, while color- 
ably légal, is in conscience and equity indefensible, and, in a proper 
action, is open to attack and correction. It was the possible prés- 
ence of just such a purpose and resuit that led the Suprême Court 
(in Louisville Trust Co. v. Louisville, N. A. & C. Ry. Co., supra) 
to the decree entered in that case. 

But where, in ordinary course, foreclosure is instituted and car- 
ried out for the honest purpose only of enforcing, against the prop- 
erty, the mortgage obligation, the mère fact that share-holders of 
the old company may, under a purchasing arrangement, becoroe 
interested in the securities of the new, will not make the fore- 
closure per se fraudulent. Such fact may be indicative of fraud, but 
is not a fraud per se. We see no reason why the purchaser for 
reorganization may not include any one whom he chooses to take 
into the organization, and may not contemplate even an exchange 
of some of the new securities for outstanding shares. To the ex- 
tent that the property is worth something more than the mortgages, 
the gênerai creditors are interested in any subséquent distribu- 
tion. But beyond that, their interest does not extend. 

In the case under considération no showing of fraud of such 
nature is averred. It is plain from the bill that the interest on the 
first mortgage bonds had remained unpaid for a considérable period, 
and that no interest whatever had been paid upon the second mort- 
gage bonds. There is no averment in the bill relating to earnings, 
or to the actual value of the road, or that such value and earnings 
were adéquate to meet the mortgage obligations. So far as the bill 
discloses, it was a case of necessary foreclosure, in the interest of 
the mortgage bond holders ; and in the nature of the case there 
remained nothing for the gênerai creditors. Hence, there was no 
actual fraud upon such creditors. 

The distribution of the securities of the new company under the 
re-organization plan carry out this view. The new first mortgage 
bonds — twelve million dollars — secured by no property other than 
that of the defaulting mortgagor company exceeded the combined 
first and second mortgage bond issue of the old company. Their 
increased value they obtained through the foreclosure was not by 
reason of added mortgaged property, but solely because, in the new 
arrangement, they were guaranteed by the New York, Lake Erie 
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& Western Ry. Co. In the distribution of thèse bonds— the équiva- 
lent of the old bond issue — the stock-holders of the old company 
obtained nothing. The foreclosure, therefore, was of no benefit 
to them, except to the extent that the intervention of the New 
York, Lake Erie &; Western Ry. Co., as a guarantor of the new 
first mortgage bonds, and as owner of the new stock should, in 
the future adjustments of railway business, make the new income 
bonds valuable. But, gênerai creditors of the old company had 
no intrinsic right to share in any such new value ; and, having no 
such rîghti cannot object that the new owner may include benefi- 
cially in the new organization the share-holders of the old comr 
pany. The question raised by the bill is not : Will the new com- 
pany with its new railway connections make the income bonds 
valuable. The sole question is: Had the railway property, as it 
existed at the time of foreclosure, a value greater than the mort- 
gage indebtedness. And that such value existed is not averred. 

It seems clear, therefore, that the averments of the bill make no 
such case of fraud as would render the foreclosure sale void. But 
we need not rest our décision hère. In any state of the case, the im- 
peachment of the decree must be for actual, and not merely for con- 
structive fraud; and a bill to set aside a decree for actual fraud is 
demurrable, unless ail the parties interested in the controversy are 
brought before the court, or their absence satisfactorily accounted 
for. The purchaser at the sale attacked — the Chicago & Erie R. R. 
Co. — is not a défendant. It certainly has a substanllal interest in 
the controversy. 

The owners of the new stock — ^the New York, Lake Erie & West- 
ern Ry. Co. — is not a party. The decree prayed for would burden 
the property represented by this stock with a debt not contemplated 
when the stock was issued. 

The trustée, or other représentative of the new first mortgage 
bonds, is not hère. Indisputably, the holders of thèse bonds are 
interested in a project that would reduce by nearly one-half their 
issue of bonds from a place as first mortgage bonds to a place sec- 
ond to appellants' judgment. 

It is not averred that thèse parties, or any of them, are without 
the jurisdiction of the Court, or that they could not be made de- 
fendants without defeating the jurisdiction of the Court. No ex- 
planation, indeed, for their absence is attempted. 

On the whole case we think the decree of the Circuit Court should 
be afïirmed. 



UNITBD STATES T. SHEA, SMITH & CO. 
(Circuit Court of Appeals, Seventh Circuit. January 21, 1902.) 

No. 811. 

CUBTOMS ADMINISTEATION— SUFFICIBNCT OF PrOTEST— EfFECT OF ElîBOR. 

TJnder the procédure Inaugurated by the customs administrative aet 
of 1890, by which the décision of a coUector is revlewed by a spécial 
tribunal, there Is no necesslty for exactlng such niée précision In the 
protest of an importer, or such accurate knowledge of the law by hlm, 
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as to debar him from relief from an erroneous classiflcatlon and ex- 
cessive assessment by the collector because he faila to doslgnate cor- 
reetly the provision under whlch the classiflcatlon sbould bave been 
made. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The substantial facts of this case are as foUows: 

During the years 18»3 and 1894, while the tariff act of 1890 (26 Stat 567) 
was in force, appellee imported at varions times from Japan, through the 
Chicago Custom House, certain thln paper, whlch was assessed by the col- 
lector of the port as "tissue paper" at a duty of eight cents per pound and 
fifteen per cent ad valorem under paragraph 419 of the tarife act. 

Belng dissatisfied with this classification, the appellee, In apt time, filed 
Its protests, adding thereto thèse words: "We claim that the goods in 
question are specially provided for and dutiable under paragraph 425, as 
'manufactures of paper', dutiable at twenty-flve per cent ad valorem." 

The protests having come, in due course, before the Board of General 
Appralsers, March 31st, 1898, It was there held that the collector was 
wrong in assessing the merchandise "as tissue paper" under paragraph 419; 
also, that the paper did not come under paragraph 425— manufactures of 
paper— as claimed in the protests, but that it was properly dutiable under 
paragraph 422 of the act at twenty-flve per cent ad valorem, as "paper not 
specifically provided for". The Board, thereupon, over-ruled the protests 
and sustained the classification of the collector, solely upon the ground that 
the protests had mistakenly polnted eut section 425, and had failed to point 
out section 422, as the paragraph under whlch the goods were dutiable. 

On appeal to the Circuit Court, the classification adopted by the Board 
of General Appraisers was approved, but the ruling of the Board, that the 
protests were insufilcient and that the original classification by the collector 
must on that account stand, was over-ruled ; and a decree was entered order- 
ing the collector to return to the appellee the différence between the rate of 
eight cents per pound and fifteen per cent ad valorem, as provided for in 
section 419, and the rate of twenty-flve per cent ad valorem, as provided In 
section 422. 

From this ruling of the Circuit Court this appeal is prosecuted. 

Oliver E. Pagin, Asst. U. S. Dist. Atty., for appellant. 
Wm. Brace, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

GROSSCUP, Circuit Judge (after stating the facts). Section 14 
of the Customs' Administrative Act of June 10, 1890 (26 Stat. 137) — a 
reenactment of the previous provisions on the same subject — pro- 
vides : 

"That the décision of the collector, as to the rate and araount of duties 
chargeable upon imported mercliandise, iucluding ail dutiable costs and 
charges, and as to ail fées and exactions of whatever cliaraeter (except 
duties on tonnage), shall be final and conclusive against ail persons inter- 
ested therein, unless the owner, importer, consignée, or agent of such mer- 
chandise, or the person paying such fées, charges and exactions other than 
duties, shall, within ten days after, but not before, such ascertainment and 
liquidation of duties, as well in cases of merchandise entered In bond as 
for consumption, or within ten days after the payment of such fées, charges 
and exactions, if dissatisfied with such décision give notice In writing to 
the collector, setting f ( rth therein distinctly and specifically, and In respect 
to each entry or payment, the reasons for bis objections thereto, and if the 
merchandise is entered for consumption shall pay the full amount of the 
duties and charges ascertalned to be due thereon." 



40 114 FEDERAL REPORTER. 

It îs insisted, at argument, that appellee's omission în its protests 
to point out section 422, and its reliance upon section 425 as the one 
under wliich the paper was properly dutiable, were calculated (though 
not intended) to mislead the collector, and that the protests are on 
that account insufficient and void. 

The argument runs thus: The collector is not presumed to know 
the law; the object of the protests, as required by section 14, is not 
merely to challenge the applicability of the section under which the 
assessment is made, but requires with like précision that the section 
under which it ought to hâve been made be pointed out; and a 
failure in the latter requirement is fatal to the sufficiency of the pro- 
tests. Many cases are cited in support, among others : Curtis v. Fried- 
1er, 2 Black, 461, 17 L. Ed, 273; Davies v. Arthur, 7 Fed. Cas. 43 
(No. 3,611); Cummins v. Robertson (C. C.) 27 Fed. 654; In re Aus- 
tin (C. C.) 47 Fed. 873; Herrman v. Robertson, 152 U. S. 521, 14 
Sup. Ct. 686, 38 L. Ed. 538. 

In the latter case the importation was of certain goods assessed 
by the collector of the port of New York, as being liable to a duty of 
fifty cents per pound and thirty-five per cent ad valorem, while the 
protest insisted that they should pay a duty of thirty-five per cent 
ad valorem, only, under the second half of section 2499 of the then ex- 
isting tarifif laws (1881). The Circuit Court having found that the 
goods were properly dutiable under neither of thèse schedules, but, 
under another schedule, held that the protest was, for that reason, 
insufficient ; and this holding was affirmed by the Suprême Court in 
the following language: 

"The protest failed to point out, or suggest In any way, the provision 
which actually controlled, and, in elïect, only ralsed the question which of 
two clauses, under one or the other of which it was assumed that the im- 
portation came, should govern as being most applicable. We agrée with 
the Circuit Court, in holding the protest to hâve been insufficient" 

This décision would seem to be in point, but it must be noted as 
having been made in a case coming under the tarifif act previous to 
that of 1890, and at a time that the Customs' Administrative Act of 
June 10, 1890, was not in force. 

A later case — U. S. v. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 
42 L. Ed. I167 — was one arising under the two acts of 1890. The 
importation in that case was of certain merchandise, consisting of 
sweetened chocolaté in the form of small cakes or tablets, manu- 
factured from cocoa sweetened with sugar, known commercially as 
"Sweetened Chocolaté", and was claesified by the collector of the 
port of New York "as confectionery not specially provided for" at 
fîfty per cent ad valorem under paragraph 239 of the act. The 
protest challenged this classification, claiming that the goods were 
dutiable at two cents per pound, but not pointing out the paragraph 
under which such claim was made. Two paragraphs of the act — 
318 and 319 — impose a duty of two cents, the first, upon "chocolaté", 
and the second upon "cocoa, prepared or manufactured". On re- 
view, the Board of General Appraisers held that the goods were 
dutiable at two cents per pound as "cocoa" under paragraph 319, 
and further, that the failure of the importer to specifically claim 
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under such paragraph did not vitiate the protest. This ruling was 
affirmed by the Circuit Court, and on appeal by the Suprême Court, 
Justice Shiras saying: 

"The object of the statute, In requiring a protest, was to dlstinctly inform 
the coUector of the position of the importer. In this instance, it was im- 
possible for the eollector to hâve read the protest wltbout percelving that 
his classification of the merchandise, as dutiable under paragraph 239 of 
the tariff act, at flfty per cent ad valorem, was objected to, and that the 
Importer claimed that, under the law, the goods were dutiable at two cents 
per pound. The collecter could not hâve been perplexed by the omission 
to name the spécifie paragraph which the Importer sought to hâve applied, 
for there were but two paragraphs, besldes 239, which dealt wlth the sub- 
Ject, namely paragraphs 318 and 319, and under either of them the duty 
was that claimed by the importer, two cents per pound. « • • We are 
not disposed to exact any nice précision, nor to apply any strict rule of 
construction upon the notices required under this statute. It Is sulficient 
if the importer Indlcates distinctly and deflnitely the source of his com- 
plaint and his design to malie it the foundatlon for a clalm against the 
government." 

The Salambier Case is in ail respects identical with the case under 
considération, except that in this case the protest, in fact, named the 
section, as well as the rate of duty, on which it was claimed the as- 
sessment ought to hâve been made. We are of the opinion that as 
customs' duties are now levied, subject to review by the Board of 
General Appraisers, this mistake of the importer did not, in efifect, 
make his claim indefinite or indistinct, and was not calculated to 
mislead. 

The Customs' Administrative Act of 1890 created for the fîrst time 
a Board of General Appraisers. Prior to that time, the classification 
of the eollector was final, except under complaint to the Secretary 
of the Treasury. The procédure was to appeal directly to the courts, 
and, if successful, to recover from the Treasury the excess paid, to- 
gether with the costs of the suit. 

Under the procédure inaugurated by the act of 1890, the ruHng of 
the collecter cornes under review of the Board of General Apprais- 
ers ; and in such appeal no cost is incurred. The Board is, in a 
sensé, an essential part of the Custom House machinery. 

The sole function of this Board is to hear cases of this character, 
and to discriminate between the paragraphs of the law applicable to 
given importations. Upon ail the questions that arise in disputes 
between importers and the eollector, the appraisers are probably 
better informed than any tribunal in the country. They will be pre- 
sumed to know the law — especially when the rate of duty, as claimed, 
is pointed out. It is no part of the purpose of the law as it now 
stands to exact such nice précision that the importer may not in- 
dicate his impression as to what paragraph govems except at his 
péril. 

We are of the opinion that under the Salambier Case, and on inde- 
pendent construction of the law as it now stands, this decree should 
be afïirmed. 
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SAUNDERS T. UNITED STATES.. 

(Circuit Court of Appeals, Nlnth Circuit March 3, 1902.) 

No. 627. 

CcsTOMS DisTKicTS— Compensation of Collector— Change in Statutk. 

Act Aug. 28, 1890 (26 Stat. 363, c. 814), "to rebrganize and establlsli 
tlie customs collection district of Puget Sound," not only by its title, l)ut 
also by its provisions, shows the intention of congress to malce a com- 
plète reTision of the law relating to the organization of sucb district; 
and section 3, flxing the compensation of the collecter at a snlary of 
$"3,500 per annum, supersedes and repeals Eev. St. § 2670, on the same 
subject, Including the provision permitting the collector to retain fées 
to the amount of ?2,000 In addition to hls salary. 

In Error to the District Court of the United States for the Northern 
Division of the District of Washington. 

Wallace McCamant, for plaintiiï in error. 
Wilson R. Gay, U. S. Atty. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

McKENNA, Circuit Justice. This is an action upon the ofScial 
bond of James C. Saunders, given as collector of customs for the dis- 
trict of Puget Sound, in the state of Washington. Saunders was col- 
lector from the i3th of September, 1893, to August 31, 1897. The 
complaint alleged the receipt by Saunders, as collector, of various sums 
of money between certain specified dates, arhounting in ail to the sum 
of $3,869.51, for which judgment was prayed. A demurrer was filed to 
the complaint, and overruled, and the défendants answered, denying 
certain of the allégations of the complaint, and set up an affirmative 
défense and counterclaim. The contention of the parties turns upon 
the counterclaim. It set out in détail the salary and émoluments 
which Saunders claimed under the statutes of the United States, which 
were summarized in the third paragraph of the answer as follows : 

"That plaintift, in adjusting the accounts wlth sald collector of customs, 
allowed to défendant, as sueh collector, for ail hls officiai services, and for 
ail hls salary, compensation, émoluments, fées, rents, and storage, per- 
centages, and allowances, the followlng sums or amounts, and no more: 
For the year endlng June 30, 1894, $5,500; for the year ending June 30, 1895, 
$5,500; for the year ending June 30, 1896, $4,033.25; for the year ending 
June 30, 1897, $3,606.50; for sald perlod commencing July 1, 1897, ending 
August 31st, $598.10; and that plaintift refused to pay or allow défendant as 
such collector of customs any more than stated In this third paragraph, and 
wrongfully rejected and disallbwed from the sums or amounts herein 
claimed and retained the fbllowlng sums or amounts, to wit: For the year 
ending June 30, 1894, $500; for the year ending June 30, 1805, $500; for the 
year ending June 30, 1896, $1,966.75; for the year ending June 30, 1897, 
$2,000; for the said perlod ending, August 31, 1897, $337. Total amount so 
wrongfully rejected and dlsàllowed by plaintlff as aforesald durlng the entire 
officiai perlod of défendant as such collector of customs, the sum of $5,- 
803.75; and that said sum of $5,303.75, so wrongfully rejected and dlsàllowed 
by plalntiff, should be credlted to the account of défendant as such collector; 
and that, If this crédit and clalm of défendant be allowed and sustained, 
there would be nothlng due to plalntifiC from sald défendant for anything 
whatever." 
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The United States demurred to the counterclaim, and the défendant 
Saunders (plaintiff in error) made a motion for judgment on the plead- 
ings. The motion was denied, and the demurrer was sustained, and 
judgment entered for the United States. 98 Fed. 196. This writ of 
error was then sued ont. 

The contention of plaintifï in error is that he was entitled under the 
law to a compensation of $6,000 per annum, made up as follows : 

"(1) A salary of $3.500 per annum; (2) fées and émoluments, under sec- 
tions 2654 and 2659 of the Revised Sta tûtes, not exceeding $2,000 per annum; 
(3) moneys earned by hlm for rent and storage In the public stores, not ex- 
ceeding $2,000 per annum." 

His construction of the statutes, he claims, was acquiesced in by the 
treasury department until he came to surrender his office. At that 
time the treasury department changed its view of sections 2654 and 
2659 of the Revised Statutes of the United States, and disallowed items 
in his account aggregating the sum of $5,303.75. The question in the 
case, therefore, is whether he was entitled only to his salary, or to that 
and the fées and émoluments provided for in sections 2654 and 2659 ^^ 
the Revised Statutes. 

Section 2670 of the Revised Statutes of the United States reads as 
follows : 

"The collector for the district of Puget Sound shall receive a salary of 
one thousand dollars a year, with additional maximum compensation of two 
thouisand dollars a year, wben the officiai émoluments and fées provided by 
existing laws amount to the sum." 

This section was a reproduction of an act of congress passed in 
1851. In that act, and in its reproduction in the Revised Statutes, 
there is a clear expression of the compensation of the collector. It is 
a salary of $1,000, with an addition of fées not exceeding $2,000, — a 
possible $3,000 in ail. It may be conceded that that compensation was 
in accordance with the history of the législation on the subject and the 
practice of the government, but a change was made in the words of the 
statute in 1890, and the efifect of that change is the immédiate question 
to be considered. 

In the year 1890, congress passed an act entitled "An act to reorgan- 
ize and establish the customs collection district of Puget Sound." The 
third and fourth sections of this act are as follows : 

"Sec. 3. That the salary of the collector of customs for the district of Puget 
Sound shall be three thousand flve hundred dollars per annum, and that of 
the deputy collector at Tacoma and Seattle each two thousand dollars per 
annum. 

"Sec. 4. That ail acts or parts of acts In confllct with the provisions of 
this act are hereby repealed." (26 Stat 363.) 

Can this act subsist with section 2670 of the Revised Statutes? In 
answering in the négative we are not unmindful of the rule invoked by 
plaintifï in error that repeals by implication are not favored. But two 
acts need not be in express terms répugnant for one to work a repeai 
of the other. The latter act may be intended as a substitute for the 
prior act, and will hence operate as a repeai of that act. Milling Co. v. 
Gardner, 173 U. S. 123, 19 Sup. Ct. 327, 43 L,. Ed. 637. 
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The relation of the act of 1890 and section 2670 of the Revîsed Stat- 
utes was expressed by Judge Handford in passing on the demurrer to 
the counterclaim : 

"Oertalnly," he sald, "section 3 of the act of 1S90, and section 2670, Rev. 
St., are In conflict wlth each other, and the latter Is therefore repealed In its 
entirety, unless Its provisions are divisible, so that one part may be retained 
and hâve force as an independent statute. When an attempt Is made to 
dlvlde section 2670, it must be borne in mlnd that congress has not passed 
an act to amend that section, but a part. If not the whole, of It has been 
repealed, and no longer exists for any purpose, even to glve ald and support 
to any part not repealed. Now, If we take a pair of sclssors, and eut out of 
section 2670 the part whlch is clearly and necessarlly Inconsistent wlth the 
act of 1890, we must necessarlly take out ail of the section from the be- 
glnnlng of it to the flrst comma, and the part remalnlng is so unlntelllglble 
as to be Ineflectlve for any purpose. To make my meanlng plainer, I hold 
that the folio wing words found In section 2670, vlz.: "The collecter for the 
district of Puget Sound shall recelve a salary of one thousand dollars a year,' 
—are certalnly repealed and expunged entlrely, and it Is obvlous that the re- 
malnlng part of the section Is not a complète sentence, and Is meaningless, 
I consider, also, that the tltle of the act of 1890, as well as the context, 
shows that congress Intended to make a complète révision of the law relat- 
ing to the organlzatlon of the customs district of Puget Sound. Statutes 
whlch are clearly Intended to be a fuU and complète déclaration of the légis- 
lative wlll on any partlcular subject hâve the effect to repeal ail prlor stat- 
utes, covering the same ground, whlch are not Incorporated into the new act. 
U. S. V. Claflln, 97 U. S. 546, 24 U Ed. 1082." 

Judgment aiïirmed. 



COWEN et al. v. ALDRIDGE, Audltor of Belmont County, Ohla 

(Circuit Court of Appeals, SIxth Circuit February 4, 1902.) 

No. 996. 

Taxation— RAiiiROAD Peopbrtt— Ohio Statutes. 

The statutes of Ohlo relatlng to the taxation of rallroad property (Rev. 
St. 1890, §§ 2770-2776) provide for the valuation of the property of a 
rallroad compauy by a board conslsting of the auditors of the several 
counties Into or through whlch Its road extends. If It extends Into one 
county only, the audltor of such county constitutes the board. They 
also provide two gênerai Systems for dlstrlbutlng the valuation between 
localltles for purposes of taxation. The real estate, structures, and sta- 
tlonary personal property are valued separately, and the valuation of 
each apportloned to Its own local taxlng district, while the valuation of 
the roUing stock, main track, roadbed, supplies, moneys, and crédits is 
distributed between such districts In proportion to the mileage In each. 
A rallroad of the state, extending through several counties, terminated 
at Its Southern end at low-water mark on the Ohlo river. Such road 
was leased to a company ownlng a road on the opposite slde of the river; 
the two belng connected by a bridge and approaches owned, as shown 
by the pleadlngs, by the lessee. The approach on the Ohlo slde ex- 
tended back from low-water mark 1,490 feet, and conslsted of a perma- 
nent and expensive stone structure, havlng 43 arches. An addltlonal 
rate was chargea for passengers and frelght crosslng the bridga The 
lessee. In maklng returns of the property of the lessor for taxation In 
Ohio, made no separate mention of such approach, but included the main 
track, roadbed, and rlght of way to low-water mark, and the same was 
assessed by the board of auditors, and the valuation duly apportloned 
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accordlng to mll'sage. BeW, that such valuatlon did not cover the ap- 
proaeh as a "structure," but that the same was subject to valuation 
and taxation as such by the audltor of the county in whlch It waa 
situated, as the property of the lessee. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This case was a proceeding In the circuit court of the United States for 
the Southern district of Ohio In a foreclosure suit brought by the Mercantile 
Trust Company against the Baltimore & Ohio Railroad Company to foreclose 
a mortgage upon the property of that company. On March 11, 1899, the re- 
ceivers filed an information In the foreclosure suit, setting forth: "That the 
Baltimore & Ohio Kallroad Company Is the owner of a bridge across the 
Ohio river, commenclng at the town of Benwood, in the state of West Vir- 
ginia, and runnlng thence across said river to the town of Bellaire, That, 
commenclng at the Une between the said states of West Virginia and Ohio, 
the abutments of said bridge were constructed on iands owned by the Cen- 
tral Ohio Railroad Company, as reorganized; passing through said Iands, and 
into and through one of the streets of the said city of Bellaire, In the center 
of whlch the abutments of said bridge were constructed; runnlng for a dis- 
tance of about one-half of one mile from the said Une between the said 
States. That upon said abutments so constructed a railroad track was laid 
about the year 1872, and the said the Baltimore & Ohio Railroad Company, 
belng then In possession of ail the property of the Central Ohio Railroad 
Company, as lessee, continued to run locomotives and cars over said railroad 
track, from the Une between the said states, westward, to the clty of 
Oolumbus. That ail of the property in the possession of the Baltimore & 
Ohio Railroad Company, as such lessee, as well as the property which It 
owned, bas been assessed and placed upon the tax duplicate of Belmont 
county and other counties, In the name of the Baltimore & Ohio Railroad 
Company; it belng bound, under the terms of the said lease from the said 
Central Ohio Railroad Company, as reorganized, to pay ali taxes and assess- 
ments against said Une of railroad. That such assessments hâve always 
been made by the board of auditors composed of the auditors of Belmont, 
Noble, Guernsey, Musklngum, Licking, and Franklin, who were duly organ- 
ized as such board of assessors or appralsers In pursuance of the statute of 
the State of Ohio. That about the year 1890 the authorities of Bellaire 
clalmed that the said abutments and railroad track, commenclng at the said 
Une between the said states, and runnlng thence west about one-half of one 
mile, should be assessed as a structure separate and apart from the balance 
of the said railroad track between said cltles of Bellaire and Columbus. 
That said subject, having been duly presented, was consldered by said board 
of auditors and overruled; the said board holding and deciding that the 
said bridge structure, and the tracks thereon, should be assessed as a part 
of the said railroad between the said cltles of Bellaire and Columbus; and it 
was so assessed in the year 1890, and each year slnce that year, up to and 
until the year 1898. That at the regular annual meeting of the board of 
auditors in the month of May, 1898, the said authorities of said clty and tte 
auditor of Belmont county, Ohio, agaln presented said question of the as- 
sessment of said structure separate and apart from the balance of said rail- 
road track to the said board of auditors. That said board duly consldered 
the same, and again overruled such application, holding and deciding that 
said structure should be assessed by said board as a part of the track of 
said railroad between said cltles of Bellaire and Columbus; and It was so 
assessed, as it had been each and every year subséquent to the year 1890 
and prevlous thereto, That, notwlthstanding the facts aforesaid, Madlson 
Aldridge, auditor of Belmont county, Ohio, bas served notice upon the petl- 
tioners that he would appraise said structure, and put the same upon the 
duplicate of Belmont county, Ohio, to be assessed separately from the other 
property of said railroad, and that said audltor Is now threatening to so ap- 
praise and place said structure upon the said tax duplicate, and, nnless re- 
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8traln6d by thls honorable court from iso dolng, he wHl placé the same upon 
the sald tax dupUcate, and proceed to collect from the petitloners the taxes 
on the same for the years 1804, 18^, 1896, 1897, 1898, which, exclusive of 
interest and costs, exceed the sum of two thousand dollars, notwlthstanding 
the fact that the sald bridge has been already appraised as hereinbefore 
stated, and the taxes thereon paid by the Baltimore & Ohlo Railroad Com- 
pany, up to the time of the appoîntment of thèse petitloners as receivers, and 
by them slnce that date, under and In pursuance of the assessment and ap- 
pralsement of sald property made by sald countles through which said rail- 
road runs." To thls Information tiie audltor of Belmont county flled an 
answer, admlttlng the ownership of the bridge, and hls purpose to tabe pro- 
ceedings to requlre the same to be taxed In Belmont county, in Ohlo, and 
taklng Issue upon the allégations of the Information clalmlng that said 
property had already been assessed and taxed under the laws of Ohio. 

The case was heard upon the testimony and the report of the spécial 
master to whom the case had been referred. The master's findings were as 
foUows: 

"Statement. 

"The bridge In question crosses the Ohio river between Bellalre, Belmont 
county, Ohlo, and Benwood, Marshall county, West Virginia, Connecting the 
Unes of rallway of the Central Ohio Railroad Company and the Baltimore & 
Ohlo Railroad Company, and was buUt by sald companies jolntly, under a 
certain article of agreement made and entered into July 12, 1865, a copy of 
which article is hereto attached. Under said article of agreement the 
bridge "vyas to be paid for by said companies In the proportion of two-thirds 
by the Baltimore & Ohlo Railroad Company and one-thlrd by the Central 
Ohlo Railroad Company. The plans of the bridge, Its location, and the con- 
tracts for its érection were to be as agreed upon by said companies, and in- 
cluded ^all the wbrk of continuons arches and superstructures of wood and 
Iron necessary to span the river, streets, railroads. and other roads extending 
from solld grbund on the Ohlo slde of the Ohlo river to soUd ground on the 
Virginia [West Virginia] slde of sald river, together wîth the abutments and 
piers necësSàry to support the same.' Payment for the structure was pro- 
vlded by tlie Ispue of certlflcates slgned by the présidents of the two said 
railroad companies; the same to be a lien on the bridge, but wlthout any 
clalm on either of sald companies, or the stockholders thereof. To meet the 
llabllity of said certlflcates, a: tarlff of charges was establîshed on ail trafflc 
passlng over sald bridge, not to exceed such sum as might be necessary to 
malntaln sald bridge, pay the annual Interest on sald certlflcates and the 
sum of $30,000 annually toward the création and Increase of a sinking fund 
for the ultimate rédemption of sald certlflcates. When ail of said certlflcates 
were redeemed, then the charges were to be limited as to such sum as was 
necessary to malntain or renew the bridge, and to furnlsh an Income to the 
owners of the bridge not exceedlng 10 per centum per annum on the original 
cost thereof. After the rédemption of ail of said certlflcates the sald bridge 
was to be held by the two sald railroad companies, as tenants In common. 
In the proportion of two-thirds to the Baltimore & Ohio Railroad Company 
and one-thlrd tO the "Central Ohlo Railroad Company. Sald bridge was con- 
structed under said articles oî agreement, and under tbe gênerai authorlty 
of an act of congress approved July 12; 1865, which act provides (section 3) 
'that It shallbe lawful for any other ràflroad company or companies whose 
Une or Unes of road may now, or shall hereafter be built to the Ohio river, 
above the mpilth of the Blg Sandy river. In accordance wlth the terms of 
the charter, or charters, of such company or companies, to build a bridge 
across sald river for the more perfect connection of any such roads, and for 
the, passage of trains thereof, under the limitations and conditions hereafter 
provlded.' Section 5 of sald act provides 'thàt any bridge or bridges erected 
under the pf'ovlslons of thls act shall be lawful structures, and shall be 
recognlzed aùd known as post routes, upon which, also.'no hlgher charge 
shall bé iiiàde for the transmission over the same of thé mails, troops and 
munltlonà'of War of the tînlted States than the rate per mile which the 
Company oir 'Cbmpaiiiëis èrectlng such bridge inay, from tIme to tlme, reçoive 
on the balance of thelr Une or Unes for such services.' TJndcr an act of 
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congress approved July 11, 1870, a board of englneers was apppinted by the 
secretary of war to inspect and report on the bridge over the Ohlo river, and 
In the report of that board, dated April 19, 1871 (Senate Document, 42d Con- 
gress, Ex. Doc. No. 1, p. 70, on file in this case), It Is found that the bridge, 
then unfinished, 'was being built accordlng to law.' 

"The structure Is a singie-track raiiway bridge, Connecting the main stem 
of the Baltimore & Ohlo Eailroad with the Central Ohlo at the eastern 
terminus of the latter, and is 4,001.5 feet In length; the length of approach 
on the Ohlo slde of the river being 1,490 feet, and on the "West Virginia side 
864 feet. The right of way for the approaches of the bridge is through the 
streets and alleys of Bellaire, and over the lands of Sullivan, Barnard, and 
Oowen. The council of Bellaire, through Its duly appolnted committee, and 
by ordinance dated March 7, 1867, authorized the Central Ohlo Eailroad Com- 
pany to 'extend their railroad' through and over certain streets and alleys. 
December 12, 1867, J. H. Sullivan, Wm. G. Barnard and B. K. Cowen, joint 
ov^ners of the 'Harris Farm,' so called, on a part of which Bellaire City was 
located, released to the Central Ohlo Railroad Company the right of way for 
the road of said company through and over their lands for an approach for 
the track or tracks of the road of said company to the said bridge. Copies 
of said release and of the ordinance of Bellaire council are attached to the 
affldavlt of T. J. Frazier, filed with the papers in this cause. 

"It is in évidence, and is not disputed, that an additlonal fare of twenty- 
flve cents is charged passengers coming west over the Baltimore & Ohio 
Eailroad from Moundsville, West Virginia, to Bellaire, over said bridge, over 
the fare charged those from Moundsville to Benwood, at the east end of the 
bridge, and that one cent per hundred additlonal is charged for freight 
passing over the same part of the road. (See affidavits of Geo. M. Wise, W. 
H. H. Showacre, and S. 0. Gans, flled herewith.) 

"It is also in évidence, and not disputed, that the portion of said bridge 
lylng in West Virginia Is taxed in Marshall county, in said state, at $315,000. 
Upon the last fact above stated, counsel for the auditor cites Plttsburgh, C, 
O. & St. L. R. Co. V. Board of Public Works of West Virginia, 172 U. S. 
32, 19 Sup. et 90, 43 L. Ed. S54, as the ground upon which the présent con- 
tention of the auditor is founded. In the cause clted the first point in the 
syllabus ralses the question as to whether a writ of injunction from a 
United States court is the proper remedy. But that question bas been settled 
In this case by his honor Judge Taft, who has declded that, under the Ohio 
Statutes, injunction is the proper remedy. The third point In the syllabus 
is: 'A railroad bridge is taxable under the Code of West Virginia of 1891 
(chapter 29, § 67); and although the board of public works assesses sepa- 
rately the whole length of the railroad track within the state, and that part 
of the bridge within the state, yet, if the railroad company does not, as al- 
lowed by that section, apply to the auditor to correct any supposed mlstake 
in the assessment, nor appeal, within thirty days after receiving notice of 
the décision of the board, to the circuit court of the county, and the officers 
of the state make no attempt to interfère with the company's possession and 
control of its real estate, nor, untll after the expiration of the thirty days, 
either to Impose a penalty for delay in paying the taxes, or to levy on Per- 
sonal property for nonpayment of them, the company cannot maintain a biU 
In equity in a court of the United States to restrain the assessment and col- 
lection of any part of the taxes.' That Is to say, the railroad company, in 
the case clted, dld not take proper steps to correct an alleged error of the 
board of public works, and by reason of its neglect it had no remedy, and 
was compelled to pay the assessment In this case, however, the court says 
informant has taken the proper steps to prevent an assessment Now, it is 
in évidence that that part of the bridge within the state of Ohio, and 
county of Belmont Is upon the ground owned by the Central Ohio Eailroad 
Company; that said company paid one-third of the cost of building the 
bridge, which is said to be the approximate cost of that part of the bridge 
structure lying within the county of Belmont The certlficate of the auditor 
of state of the state of Ohio, offered In évidence, shows that the Central 
Ohlo Railroad Company, or its lessee, the Baltimore & Ohio Railroad Com- 
pany, has for a number of years, up to and Including the year 1898, pa\d 
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taxes on 137,8 miles of maln-line track from Cîolumbus, Ohlo, to its eastern 
terminus at the Ohlo river, In Bellalre, or 104.27 miles from Newark, Ohlo, 
to sâia terminus, whlch is the whole 6f said main Une of road between 
sald points, and whlch includes that part whlch Is upon and over the western 
approach to said bridge. (See affldavits of T. J. Frazler and Wm. P. De 
Hart.) Ali the railroad tlme-tables and guldebooks in current use glve thèse 
distances. It appears in évidence that, of the main-Une track so assessed, 
1.37 miles Ues within the corporate limits of Bellalre. It is contended by 
counsel for the auditor that this 1.37 miles of main track in Bellalre is only 
that part of sald track whlch reaches up to the point where the approach 
to the bridge begins, because, by the terms of the agreement between the 
two companles under whlch the bridge was built, It was to be bullt 'for the 
purpose of Connecting thelr respective Unes of road,' and that the track on 
the bridge Is 'a Connecting track between the two main Unes on terra Arma.' 
But the eastern terminus of the Central Ohlo Railroad is, and has been ever 
slnce its flrst construction, at low-water mark on the west slde of the 
Ohlo river. Upon the completlon of sald bridge the maln-line track formerly 
in use on the surface of the ground was abandoned, or put into use as a 
switch slde track, and the main track was placed upon the Ohlo approach to 
the bridge. The point of connection between the two roads, therefore, is 
at low-water mark on the Ohlo slde of the river, as it has always been. To 
make this connection, the Baltimore & Ohlo Eailroad Company laid a track 
from its main stem, at Benwood, West Virginia, over the bridge, to the 
terminus of the Central Ohlo main-line track. It Is the main-Une track 
which lies on the western approach to the bridge, as well as that part of it 
whlch Ues on the surface of the ground west of said approach, and within 
the corporate limits of Bellalre, which goes to make up the 1.37 miles re- 
ferred to, and which Is included In the total maln-track mlleage of 137.3 
miles from Columbus to the Ohlo river, on whlch taxes were assessed and 
pald as aforesald. 

"It is further contended that because no mention is made of the bridge, or 
any part thereof, nor of the land on which It stands, in the reports of the 
auditor or in the report of the auditor of state, It is not, therefore, Included 
In the assessment. But there Is no mention of the bridges of said Company 
over the Musklngum river at Zanesville, over the Licklng river at Newark, 
or of other bridges and trestles supportlng the main-Une track, which would 
seem to Indlcate that It was not customary to note such structure in maklng 
assessments on the main Une of that road. 

"Flndings: 

"In View of the facts stated above, I find that the maln-line track of the 
Central Ohlo Railroad extends from Columbus, Ohio, to low-water mark on 
the west bank of the Ohlo river, within the corporate limits of Bellalre; 
that the length of said track Is 137.3 miles, and that the Central Ohio Rail- 
road Company, or its lessee, the Baltimore & Ohio Railroad Company, has 
pald In full the taxes levied on its sald entire main track, whlch Includes 
that part of sald track lylng upon and over the western approach to said 
bridge; and that said 137.3 miles Includes the 1.37 miles of said main Une 
track lylng within the corporate limits of Bellalre. 

"TestimOny was ofCered golng to show that a proposition had been made 
at the meeting of the board of county auditors to assess the Ohlo approach 
to the Bellalre bridge as a structure separate and apart from the maln-line 
track of the road, and that the proposition had been Ignored, or at least not 
favorably consldered, but the testlmony on that point is contradlctory. (See 
affldavits of T. J. Frazler, W. P. De Hart, A. M. Beatty, and A. B. Hall.) 
However the fact may be, the master has not consldered It materlal to this 
inqulry, In vlew of hls flndings as above." 

J. H. Collins, for appellants. 
W. W. Granger, for appellee. 

Before LURTON and DAY. Circuit Judges, and WANTY, Dis- 
trict Judge. 
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DAY, Circuit Judge, after making the foregoing statement of facts, 
delivered the opinion of the court. 

The right to an injunction in this case turns upon the détermina- 
tion of the issue as to whether the Baltimore & Ohio Railroad Com- 
pany has been once taxed upon the bridge mentioned in the in- 
formation under proceedings already had under the tax laws of 
Ohio. If the receivers hâve established the affirmative of this prop- 
osition, further attempts to tax the same property may be enjoined 
under the laws of Ohio, which provide the équitable remedy of in- 
junction against illégal taxation. Rev. St. Ohio, § 5848. In Ohio 
the taxing of property of railroad companies is regulated by the Re- 
vised Statutes of the state (Rev. St. 1890, §§ 2770-2776, inclusive), 
Where a railroad is in several counties of the state, the auditors of 
such counties constitute a board of appraisers and assessors for such 
railroad company. For any railroad company having its road, or 
any part thereof, in one county only, the auditor of such county 
constitutes the board. At its annual meeting in May the board is 
required to proceed to ascertain ail the personal property of the 
company, which, it is provided, shall include the roadbed, water and 
wood stations, and such other realty as is necessary to the daily run- 
ning opérations of the road, moneys and crédits of the company, 
the undivided profits, reserve, or contingent fund, whether the same 
be in money, crédits, or in any manner invested, and the actual value 
thereof in money; and also locomotives and cars not belonging to 
the company, but hired for its use or run under its control on its 
road by a sleeping car or other company, but as to such rolling stock 
the company may return it separately from its own property, in 
which event it shall be valued separately, but included in the ag- 
gregate valuation. Such boards hâve power to require certain offi- 
cers of the road to make a detailed statement, under oath, of the 
items and particulars constituting such property, moneys, and créd- 
its, and the values thereof. The value of such property, moneys, 
and crédits, as found and determined by the board, is required to 
be apportioned by the board among the several counties through 
which said road, or any part thereof, runs, so that to each county, 
city, village, township, and district, or any part thereof, therein, shall 
be apportioned such part thereof as shall equalize the relative value 
of the real estate, structures, and stationary personal property of such 
company therein, in proportion to the whole value of the real estate, 
structures, and stationary personal property of such company in the 
state ; and the rolling stock, main track, roadbed, supplies, moneys, 
and crédits of such company shall be apportioned in such proportion 
as the length of such road in such county bears to the entire length 
thereof in ail said counties. When a railroad company has part of 
its road in the state, and part thereof in any other state or states, 
the proper board shall take the value of such property, moneys, and 
crédits so found and determined as aforesaid, and divide it in the 
proportion the length of said road in the state bears to the whole of 
such road, and détermine the principal sum for the value of such 
road in the state accordingly, equalizing the relative value thereof 
in the state, as above set forth. 
114 F.-4 
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An jan^lysis of thçse sections shows tvvo gênerai Systems of dis- 
tributing the taxable valùation of the property of railroad corapanies 
in OhJo. It is priniarily made the duty of the board, whether it is 
to consist of one or içore of the county auditors, to ascertain the 
property subject to taxation, and to, place upon it a valùation. For 
the purpose of ascertaining the character and extent of the property, 
detailed statements may be required, under oath, from the officers 
of the Company. The distribution of the valùation of the property, 
where several counties are interested, is made according to the nature 
of the property. Real estate, structures, and stationary personal prop- 
erty are to be apportioned to its own local taxing district. Thèse 
valuations the statute requires to be "equalized," so that the local 
real estate, structures, and stationary personal property in any taxing 
district shall be valued in the same proportion as the value of said 
property in said taxing district bears to the total valùation in the 
State. The other class of property to be valued, which includes roU- 
ing stock, main track, roadbed, supplies, moneys, and crédits, is not 
localized for taxation ; but the aggregate value of this class of prop- 
erty is apportioned among the local taxing districts according to the 
mileage of the road in such districts, respectively. One object of this 
statute is evidently to require real estate and structures to be locally 
taxed. The valùation of the real estate and structures is apportioned 
to the locality where situated. This is the policy of the statute, and 
is in harmony with the gênerai System of taxation in the state. 

In view of this System of classification of railroad property for 
taxation in Ohio, to which class does the bridge in question belong? 
The part of the bridge which it is proposed to tax in Belmont county 
is the approach from the Ohio side, the length of which is 1,490 feet; 
on the West Virginia side, 864 feet. The approach on the Ohio side 
is described as consisting of 43 semicircular stone arches, with two 
spans of deck bridge. The piers are described as massive in structure. 
The bridge is an expensive and durable one. It was built under 
authority of an act of congress, and is made a post route of the United 
States, subject to régulation as such. Additional rates are charged 
to passengers and freight using the bridge. It has a distinct value 
as a bridge, irrespective pf its présent use for railroad purposes. It 
is a suggestive fact that the West Virginia portion has been valued 
for taxation in that state in the sum of $315,000. Thèse considér- 
ations wOuld seera décisive of the question as to whether this bridge 
is to be regarded as a structure to be locally taxed, or "roadbed" 
or "main track," with taxable valùation to be distributed throughout 
the length of the Une in proportion to its mileage. It is, in our 
judgment, a structure, within the meaning of the statute, and to be 
taxed as other local structures are in; the district where it is situated. 
Similar considérations led the suprême court of Nebraska to like con- 
clusions in a well-considered case. Cass Co. v. Chicago, B. & Q. 
R. Co., ?5 Neb. 348, 41 N. W. 246, 2 L. R. A. 188. 

In the retums made by the Baltimore & Ohio Railroad Company 
for the Central Ohio Railroad, no mention is made of this structure. 
Tiiere is nothing in the testimony or in the fînding of the master to 
show that it was distinctly considered in making a valùation of the 
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property to be taxed, notwithstanding its great value as an independ- 
ent structure. But it is contended that this bridge has already been 
taxed as a part of the main track, including roadbed and right of 
way, by the board of county auditors. The findings of fact show that 
the Baltimore & Ohio Railroad Company is assessed and pays the 
taxes upon the property in Ohio of the Central Ohio Company, of 
which it is the lessee. This is because of the agreement between the 
companies, which requires this course of action. In Ohio ail prop- 
erty is taxed against the owner. Rev. St. 1890, §§ 2734, 2735. In 
the return and assessments referred to, the Baltimore & Ohio Com- 
pany assumes the obligation which the law imposes upon the Central 
Ohio Railroad Company. It is said that this bridge is included in 
the assessment of the 137.3 miles of main track, including roadbed 
and right of way; being the entire length of the Une of the Ohio 
Central Railroad from low-water mark on the Ohio side of the river 
to its northern terminus at Columbus, Ohio. The finding shows that 
the Southern terminus of the Central Ohio Railroad is at low-water 
mark on the Ohio side. It also appears that the tracks of the Cen- 
tral Ohio Railroad were raised and laid upon the approaches to this 
bridge. But it also appears from the allégations of the pétition and 
the admissions of the answer that the bridge is the property of the 
Baltimore & Ohio Railroad Company. In the mortgage which is 
the subject of foreclosure in this case this bridge is described as owned 
and operated by that company, "known as the 'Benwood Bridge,' 
beginning in Marshall county, in the state of West Virginia, and run- 
ning through the town of Benwood, over the Ohio river, into the 
town of Bellaire, in Belmont county, in the state of Ohio, together 
with the approaches thereof; the said bridge and approaches being 
of the total length of 8,556 feet, more or less." It is true that the 
master finds that this bridge was built under a contract between the 
Baltimore & Ohio Railroad Company and the Central Ohio Railroad 
Company, by which the latter company pays one-third of the cost of 
the bridge; and, after the payment of the certificates issued for such 
cost, the companies were to hold the same as tenants in common, in 
the proportion of two-thirds to the Baltimore & Ohio Railroad Com- 
pany, and one-third to the Central Ohio Railroad Company. This 
contract cannot overcome the allégations of the pleadings as to the 
ownership of the bridge. Nor does the joint ownership of the struc- 
ture relieve the situation from the considérations which give it a local 
character for the purposes of taxation. It is also found that the ap- 
proach in question is upon ground of the Ohio Central Company, 
and that its tracks are laid upon it. This does not affect the ques- 
tion of the right to tax this large and costly structure against its 
true ownership, irrespective of the ownership of the track upon it, 
or of the right of way upon which it rests. When land is owned 
by one, and the buildings by another, the two may be separately as- 
sessed for taxation. People v. Board of Assessors of Brooklyn, 93 
N. Y. 308. If this were not so, much property which must be assessed 
against the owner would escape taxation. It appears that the Bal- 
timore & Ohio Railroad : Company, the owner of this bridge and its 
approaches, is the owner, also, of a Une of railroad extending across 
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the bridge ffom Ohîo, and thence eastwardly, through West Virginia, 
We think this structure is a part of that railroad, and, within the 
requirements of the Ohio Statutes, taxable in Belmont county. We 
cannot agrée that the assessment of the main track of the Ohio Cen- 
tral Railroad covered so much of this structure as includes the ap- 
proach to this bridge from the Ohio side, or that, under the facts 
shown, it could be legally assessed as a part of such main track, in- 
cluding roadbed and right of way. It may be the practice to assess 
bridges as a part of such main track of railroads in Ohio. It may 
be that many bridges hâve no value except to carry the track of the 
Company. Whether this practice, if it exists, be right or wrong, is 
immaterial hère, in view of the character and ownership of the bridge 
in question. 

We think the circuit court did not err in vacating the restraining 
order and dismissing the pétition of the receivers. Judgment aii&rmed. 



POTTS V. UNITED STATES. 

(Circuit Court of Appeals, NInth Circuit March 3, 1902.) 

No. 674. 

POBIilO LAHDS— InCI-OSURB— FkNCB on OwNER's LaND— MiSDEMEAirOll. 

Where a landowner In good falth, for the purpose of Incloslng hls own 
land, bullds a fence on the Une extending around the tract, such act la 
not unlawful, and la not a violation of the act of February 25, 1885 (23 
Stat 321), M'hich forblds the Inclosure of public lands or obstnictlng ac- 
cess thereto by one who has no clalm thereto, even though Buch fence 
so connecta wlth fenced lands of other owners aa thereby to Inclose un- 
clalmed public lands. 

In Error to the Circuit Court of the United States for the Eastem 
Division of the District of Washington. 

The plalntlfT In error was Indlcted by the grand Jury for unlawfully In- 
closlng public land In the state of Washington, by erectlng and malntalning 
a post and wlre fence around certain land owned and leased by hlm, thereby 
preventlng and obstructlng any and ail persons from peacefully entering 
upon or establishlng a settlement or résidence upon certain tracts of public 
land, and preventlng and obstructlng passage and transit over and through 
sald public land. The Indictment contalned six counts, but only the charges 
contained In the flrst second, and fifth counts were submitted to the Jury. 
Thèse counts charged aa follows: 

"That one Robert Potts • » • did unla-wfuliy, as owner, make, erect, 
construct, and maintaln an Inclosure of the foUowlng descrlbed public land 
of the United States, containing not less than 160 acres, to wlt, the N. W. 
% of section 2, townshlp 19 north, of range 38 east of the Willamette 
merldian, and the S. W. % of section 26, townshlp 20 north, range 38 east of 
the Willamette merldian, and section 34, townshlp 20 north, range 38 east of 
the Willamette merldian; sald Inclosure so made, erected, constructed, and 
maintained, conalstlng of and belng a post and wlre fence, and he, the said 
Robert Potts, so maklng and constructlng sald Inclosure, then and there 
havlng no daim or color of title to any of said land, made or acquired in 
good falth, or an asserted right ttiereto by or under clalm, made In good 
falth wlth a vIew to entry thereof at the proper land office, to wlt, the United 
Statea land office at Spokane, In sald state and district, under the gênerai 
land lawa of the United States,— contrary to the form of the statute in such 
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case made and provlded, and agalnst the peace and dlgnlty of the United 
States. 

"That one Robert Potts • • • m unlawfuUy, as part owner and 
agent, make, erect, construct, and malntain an Inclosure of the foUowlng 
ûescrlbed public land of the United States, containlng not less than one hun- 
dred and sixty acres, to wit, the N. W. Vi of section 2, township 19 north, 
range 38 east of the Willamette meridian, and the S. W. % of section 26, 
township 20 north, range 38 east of the Willamette meridian, and section 
34, township 20 north, range 38 east of the Willamette meridian; sald In- 
closure so made, erected, constructed, and maintalned consistlng of and 
being a post and wlre fence, and he, the sald Robert Potts, so malcing and 
eonstructing sald inclosure, then and there having no clalm or color of tltle 
to any of said land, made or acquired in good faith, or an asserted rlght 
thereto, by or under clalm, made In good falth wlth the view to entry there- 
of at the proper land office, to wit, the United States land office at Spoliane, 
In sald State and district, under the gênerai land laws of the United States 
at the tlme such inclosure was so made,— contrary to the form of the statute 
In such case made and provlded, and agalnst the peace and dlgnlty of the 
United States." 

"That one Robert Potts • • • did unlawfully, by and wlth a post and 
wlre fence, prevent and obstruct f rom passage and transit over and througli 
certain of the public lands, containlng not less than one hundred and slxty 
acres, to wit, the N. W. % of section 2, township 19 north, of range 38 east 
of the Willamette meridian, and the 8. W. % of section 26, township 20 
north, range 38 east of the Willamette meridian, and section 34, township 
20 north, range 38 east of the Willamette meridian,— contrary to the form 
of the statute in such case made and provlded, and agalnst the peace and 
dlgnlty of the United States." 

The Jury found the défendant guilty as charged in thèse three counts, 
and the court imposed a sentence of one day's Imprlsonment In the county 
]all and a fine of $100, and costs of action. Wrlt of error was thereupon 
sued ont to this court 

Merritt & Merritt, for plaintiff in error. 

Wilson R. Gay, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the facts as above, delivcrej 
the opinion of the court. 

It appears from the évidence that the défendant is the owner of sec- 
tion 25, tovraship 20 north, range 38 east of Willamette meridian, 
Spokane county, Wash., and has a lease of section 36 in the same town- 
ship. Thèse two sections adjoin, and the défendant had inclosed them 
with a wire fence, thus making an inclosure two miles long north 
and south, and approximately one mile wide east and west. A county 
road meanders along the east line of said sections. The govemment 
land charged in the indictment to hâve been unlawfully inclosed by 
the fence of the défendant is the N. W. J4 of section 2, township 19 
north, of range 38 east, and the S. W. J4 of section 26, and section 34, 
township 20 north, range 38 east. None of this land adjoins that in- 
closed by the défendant; but it is contended that the défendant, by 
Connecting his fence with that of other owners of land on the north 
and south, has eut off the government land from access to the county 
road, and is thus violating the statute prohibiting the inclosing of 
government land. The chain of private fences complained of imme- 
diately incloses only the lands of the various owners, and the inclosing 



64 114 FBDBRÂI. ttSnPORTBB. 

of or obstruction of passage to the government land îs merely an in- 
cident arisin g from the peculiar situation of the land with relation to 
the coùnty road. 
The act of February 25, 1885 (23 Stat. 321), provides as follows : 

"That au Inclosures of any public lands Jn any state or terrltory of the 
United Statefe, heretoforé or to be hereafter made, erected, or constructed by 
any persbii, party, association, or corporation, to any of which land Included 
wlthîn ttie inclosure tlie person, party, association, or corporation maklng 
or controUlng the Inclosùre had no clalm or color of title made or acqulred 
In good; falth, or an asserted right thereto by or under clalm, made in good 
faith tvith a vlew to entry thereof at the proper land office under the gênerai 
lawB of the United States at the time any such inclosure was or shall be 
made, are hereby declared to be unlawful, and the maintenance, érection, 
construction, or control of any such Inclosure is hereby forbidden and pro- 
hlblted. • • • 

"Sec. 3. That no person, by force, threats, intimidations, or by any fenc- 
Ing or inclosing, or any other unlawful means, shall prevent or obstruct, or 
shall combine and confederate with others to prevent or obstruct, any person 
from pèaceably entering upon or establishing a settlement or résidence on 
any tract of public land subject to settlement or entry under the public land 
laws of the United States, or shall prevent or obstruct free passage or tran- 
sit over or thfough the public lands. * • *" 

The trial court instructed the jury, in this connection, as follows : 

"The law which I bave read to you has for its obvious purpose the protec- 
tion of the rights of the public in and to ail of the public domain, as against 
the selfishness of any partlcular Indlvidual, association, ci" company, or set 
of individuals, - to appropriate to their own use the public domain and ex- 
clude the public from the equal enjoyment of the use of it while It remains 
public alid unclaimed by priva te individuals. The law is broad in its ferma, 
and it is intended to prohlbit any manner of inclosing the public domain 
by a person or a company or a corporation that has no color of title or right 
to hâve the exclusive use of it. The Inclosure by a fence, or a combination 
of fenceB, or Jolning of fences that is whoUy upon the land which the person 
does own, Is unlawful, if in effect it does inclose and shut out the public 
from any part of the public domain. A man has no right to build a fence 
upon hls o'wn. land, that éonnects with another fence, that Is so connected 
as to form an Inclosure of public land, and shut the public out or prevent 
their passage pver the public lands." 

This instruction was plainly directed to the charge contained in the 
iîfth count of the indictment, and this count appears to hâve been 
framed under section 3 of the above-named act. Upon the évidence 
in the case and the charge contained in the count, the question to be 
submitted to the jury was whether the défendant had, by "fencing or 
inclosing, or any other unlawful means," prevented or obstructed free 
passage or transit over or through the public lands of the United 
States. By a well-known rule of construction the words "or any other 
unlawful means," in describing and giving scope to the prohibited 
acts, relate back to and qualify the preceding words "fencing" and 
"inclosing," so that those words must be read as "unlawful fencing" 
and "unlawful inclosing." In other words, the "fencing'' or "inclosing" 
of land does not become unlawful merely because either of thèse acts 
prevent or obstruct any person from pèaceably enteriflg upon or estab- 
lishing a settlement or résidence on a tract of the public land subject 
to settlement or entry under the p'ûblic land laws of the United States. 
The act of a person in fencing or inclosing his own land is lawful. It 
is also iawful for a person tofencèând inclose his own land up to a 
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point where it connects immediately with the fence or inclosure of 
adjoining land owned by another. It is only when, under the guise 
of inclosing his own land, a person builds a fence for the purpose and 
with the intention of inclosing the public lands of the government, that 
the fence or inclosure becomes unlawful. This is the law as declared 
by the suprême court in the case of Camfield v. U. S., 167 U. S. 518, 
17 Sup. Ct. 864, 42 L. Ed. 260. In that case the défendants had ac- 
quired the right to use ail the odd-numbered sections of land lying 
within certain townships, and built fences around the boundary Unes 
of the townships. By an ingénions arrangement of crossing the town- 
ship boundary line at each section line, the fence was constructed 
entirely upon the odd-numbered sections, and was thus located en- 
tirely upon the land of the défendants, though completely surrounding 
and inclosing the even-numbered sections belonging to the govern- 
ment. The court held the défendants' action to be within the letter 
of the statute, as actually inclosing public lands without any color of 
title to the lands, and that the fence was therefore a nuisance, sub- 
ject to abatement by the government, under the act of February 25, 
1885. But the court said, in the course of its opinion : 

"It Is no answer to say that, If such cdd-numbered sections were sepa- 
rately fenced in, whicli tlie owner would doubtless bave tlie riglit to do, tlie 
resuit would be tbe same as in tliis case, to practically exclude tbe govern- 
ment from tbe even-numbered sections, since tlils was a contingency which 
the government was bound to contemplate in granting away the odd-num- 
bered sections. So long as the Individual proprietor confines his inclosure 
to his own land, the government bas no right to complain, sinee he is en- 
titled to the complète and exclusive enjoyment oi; it, regardless of any détri- 
ment to bis neighbor; but when, under the guise of inclosing his own land, 
he builds a fence which is useless for that purpose, and can only hâve been 
intended to inclose the lands of the government, he is plainly within the 
statute, and is guilty of an unwarrantable appropriation of that which be- 
longs to the publie at large." 

In the case at bar, however, the évidence tends to show that no 
public land had actually been inclosed by the fence of the défendant 
alone. He had, it appears, constructed a fence around two sections 
of his own land. This land is situated between certain public lands 
and the county road. Other owners of land in the vicinity had for- 
merly fenced their holdings, apparently without complaint from the 
government or adjoining settlers. The fence of the défendant, Con- 
necting with the fences of the other owners, had formed a chain of 
fences which presented a barrier between the public land in question 
and the county road. It is évident that this portion of the country 
is net well populated, and that public roads are few, as the greater 
part of the pubHc land claimed to be uhlawfully inclosed by the fence 
in question is two miles from the county road. Upon this évidence 
it was clearly the duty of the court to submit to the jury the question 
whether the defendant's fence or inclosure was erected by him in good 
faith to inclose his own land, or whether, in joining his fence to that 
of others, it was his intent and purpose to prevent or obstruct any 
person from peaceably entering upon, or establishing a settlement or 
résidence upon, the tract of public land described in the indictment. 
This the court did not do, but instructed the jury that a fence built 
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by a person upon his own land was unlawful, if in effect it inclosed 
and shut out the public from any part of the public domain. This in- 
struction, as a statement of the law upon the subject, was too broad, 
and was therefore subject to objection. 

The other errors assigned are without merit, and require no discus- 
sion. For the reasons stated, the judgment of the circuit court is 
reversed, with directions to grant a new trial. 



iETNA LIFE INS. OO. v. FRIERSON. 

(Circuit Court of Appeals, Slxth Circuit February 4, 1902.) 

No. 988. 

L Accident Insurance— Consteuction of Application. 

A man being about to start for Seattle with the Intention at the end 
of six months of going from there to Alaslia on an explorlng trip, ap- 
plied to a soliclting agent of an Insurance company for an accident pol- 
Icy, provlded It would cover the rislss Incident to such trip. At the sug- 
gestion of the agent, two applications were filled out, one for an annual 
and one for a six-mouths policy, and sent on to the gênerai agent of the 
Company, together with a letter from the agent, fully explaining the 
matter, and that the applications were to be treated as in the alter- 
native. Each application contalned a clause that, "I hâve not in con- 
templation any spécial journey or undertaking except as hereln stated." 
No other référence to a Journey was made in the formai application. 
Beldl, that the letter accompanying them, and which was necessary to 
an understandlng of them, must be regarded, as the parties Intended, as 
a part of the application itself. 

8. Samb— Waivek. 

An incorporated Insurance company may walve conditions which are 
for its beneflt, notwlthstanding a provision that no walver shall be valid, 
uniess made in a prescribed way and by certain officiais. Such a pro- 
vision may be Itself waived, as well as any other; the question in every 
such case being as to whether the waiver has been made by the cor- 
poration or one authorlzed to act for It In the matter. 

81 Bamb — Waivbr by Rhceipt of Pkbmium. 

The receipt and rétention of a premium at the "home office" of an 
accident Insurance company, after knowledge of facts and circumstances 
which called upon the company to elect whether It would recall the 
policy or assume the rlsk of an extrahazardous Journey contemplated by 
the assured, Is an élection to ratlfy the contract and continue the policy. 

4 Same. 

A gênerai agent of an accident Insurance company, being fully ad- 
vlsed by a letter accompanying an application that the appllcant con- 
templated a Journey not stated in the formai application, and desired 
the Insurance only In case the policy would cover the risks of such Jour- 
ney, Issued the policy, and forwarded It to the soliclting agent, who 
eollected the premium and delivered the policy. A short time thereafter 
the gênerai agent, by direction of the home office, wrote the local agent 
to wlthdraw the policy, but, the Insured having gone away, this was not 
done, and the local agent later sent In the premium, which was recelved 
and retalned by the company without objection. Belâ, that the company 
must be presumed to hâve been advised of ail the facts shown by the 
letter prlor to Its dlrectlng the withdrawal of the policy, and that its 
subséquent action was a walver of the right to Invoke provisions of the 
formai application to avold the policy on account of the Journey. 

S. Samb— Conditions— Brbach. 

A provision of an accident policy exemptlng the company from lla- 
blllty for Injury sustained when the Insured was engaged In "adventures 
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Into wlld and uninhabited or tmclvlUzed réglons" dld not become oper- 
atlve because the Insured had started on an explorlng or prospecting 
journey into the Interlor of Alaska, where he was drowned In a storm 
while navigating a well-known bay on the seacoast, before he had en- 
tered upon the inland journey. 

8. Samk— Change of Occupation. 

An Insurance Company caunot claim that an Insured had changea hls 
occupation from that stated in his application to that of a prospecting 
miner, which was one more bazardons, merely because he was, when he 
lost his llfe, on hls way to Alaska, with the Intention of engaging in 
such pursult, when he had not entered upon It at the time of his death. 

7. Bamk— Amount of Rkcovbry— Passknqkr on Stbam Vessel. 

An Insured under an accident policy which provided that, "if injured 
while riding as a passenger In any passenger conveyance using steam 
* ♦ * as a motive power the amount to be pald shall be double that 
above specifled," with others, formed a party for the purpose of ascend- 
Ing an Alaskan river and prospecting for gold In its vieinity. A steam- 
shlp Company contracted to fumlsh them with transportation to the 
coast of Alaska in one of Its steamshlps, and from there in a river 
steamer, which they were to use as a base of supplies during their ex- 
plorations, the Company to reçoive as compensation one-half the profits 
of the expédition. After leaving the steamship, and while passing up 
the bay at the mouth of the river, the river steamer was wrecked, and 
the insured was drowned. Beld, that he was a passenger, and the 
beneflclary -v/as entltled to recover double the principal sum named In 
the policy. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was an action on a policy of accident Insurance. The Insured was 
Robert P. Prierson. The loss, in case of death, was payable to the mother 
of the insured, who is the défendant In error. There was a stipulation waiv- 
Ing a jury and submitting the case to the court The court rendered judg- 
ment for the plalntiff upon a spécial finding of facts, made a part of the 
record. 

The Company presented a number of défenses, which, so far as now mate- 
rlal, were as follows: First That the contract was vold In conséquence of 
a false statement in the application, in which the applicant stated, "I bave 
not in contemplation any spécial journey nor bazardons undertaking, ex- 
cept as herein stated," whereas the applicant at the time contemplated a 
journey to the gold flelds of Alaska for the purpose of prospecting for mines, 
and in fact dld go to Alaska during the life of the policy, and was there 
drowned while prosecuting the journey to the gold fields In contemplation 
when he applied for Insurance. Second. That the deceased at the time of 
hls death was in violation of a condition of the policy which exempts the 
Company from Uabllity for injury sustained when the insured is engagea in 
"adventures into wild and uninhabited or unclvilized régions." Third. That 
the Insured was plaeed in the preferred class as a lawyer. That he changed 
his occupation by golng to Alaska as a "prospecting miner," and thereby 
rendered applicable the fourth condition of the policy, which is in thèse 
words: "If the insured is injured in any occupation or exposure classed by 
this Company higher than the premium pald for this policy covers, the sum 
insured and weekly indemnity shall be only such amounts as sald premium 
wlll purchase at the rate fixed for such increascd hazard." Fourth. The 
policy Insures the principal sum of $5,000, but provides for the payment of 
double that sum if the injuries from which death ensued "are sustained 
while riding as a passenger In any passenger conveyance using steam, cable, 
or electricity as a motive power." The company denled double liability un- 
der this clause, upon the ground that he was not at the time of his death 
a passenger In a passenger conveyance, wlthin the meanlng of this clause. 
The court below held upon the law and facts that the company was es- 
topped from making the three défenses first mentioned, and that the de- 
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ceased was a passenger, wlthln the^meaning of the policy at the tlme of hls 
death. There was, therefore, a Jiadgment for double the principal sum in- 
sured, with interest from the date of the refusai of the company to pay. 
The application upon whlch the poUcy issued was made upon a printed form. 
Ali the written parts, except the signature, were tilled in by the looal agent 
of the Company at Shelbyville, Tenn. The insured, Robert P. Friersou, was 
a lawyer living at Shelbyville. 

The facts found by the court below in relation to the application for and 
Issuance of thls policy, as found by the court below, are as folio ws: 

"(1) Robert P. Frierson, the Insured, was a lawyer. On September 29, 
1897, he applied to a sollciting agent of défendant at Shelbyville, Tennessee, 
for a policy of accident insurance, stating that he Intended going in a few 
days to Seattle, Washington, where he would remain about six months, pre- 
paring and arranging for a spéculative and prospectlng trip into Alaska or 
the Klondlke, prospectlng for gold. He Inquired of the agent whether de- 
fendant company would issue a policy to cover such a trlp as he expected 
to taise at the end of about six months. The agent, who had no autliority 
to issue policies, repUed that he did not know, but suggested that the way 
to ascertaln was to send to the défendant company two applications, one for 
a six-months policy and the other for a twelve-months policy, and that he 
(the agent) would accompany them by a letter fuUy explaining the facts as 
to the proposed trip, and that the company could then détermine for itself 
whether It would take the proposed risk, and, if not, could issue the policy 
for six months to cover the time assured would be in Seattle. Insured as- 
sented to this plan. The two applications were accordlngly prepared and 
inelosed by the agent in a letter to Myron L. Long, manager of défendant 
company, at Cincinnati, to whom he forwarded ail applications talîen by 
him, fully explaining ail the facts wlth respect to the stay in Seattle, and 
the proposed spéculative and prospectlng trip to Alaslca or the Klondike. and 
that a policy for twelve months was wanted only in the event it would 
cover the risk of the latter trip. 

"(2) Upon receipt of this letter, and wlth a full knowledge of the facts 
that, unless the Insurance would cover tlie risk of a spéculative or pros- 
pectlng trip to the Klondike, a policy for only six months was desired, the 
manager of défendant company, at Cincinnati, Ohio, dating It September 
29, 1897, mailed the policy to the agent at Shelbyville, and about October 
13, 1897, forwarded the application to the home oftiee of défendant company 
at Hartford, Connectlcut. Upon receipt of the policy the agent mailed it to 
thê insured, who had then gone to Seattle, and collected the premium of 
twenty-flve dollars ($25.00), which had been left by the Insured at Shelby- 
ville for that purpose. 

"(3) On October 9, 1897, the manager at Cincinnati wrote the ngpiit at 
Shelbyville, as follows: 'I regret the ordering up of the policy of Robert 
P. Prierson. We hâve written hlm a policy for |5,(XH), dated September 
29th, for flve months. You can advise him that policy is In full force and 
effect, and will be mailed you immcdiately upon receipt of return of the 
other policy. I tried ray best to favor you in this matter, and regret my 
inability to do so.' Insured was then in Seattle, and the agent did not in 
any way communieate with him, the benefieiary, or any one connected with 
either of them, the faet that the policy had been ordered up. Subsequently, 
and in dne course of business, the agent remitted the full premium for 
twelve months to tlie manager at Cincinnati, who recelved It without ob- 
jection, aiid teniittcd it to the chief office at Hartford, where It was recelved 
and retnincd. No further effort was made to cancel the policy." 

In respect to the questions us to whether the assured was engaged in "ad- 
venturt's into wild and uniuhabited or uncivUized régions," or was a "passen- 
ger in any passenger conveyance using steam, etc.," at the time of his In- 
jnry, there was no spécifie tinding of fact. The facts bearing upon both 
tliese questions, as found by the court below, constltute the slxth flnding of 
fact. aud Is as follows: "Insured remained in Seattle until May 31, 18G8, 
preparing for the proposed trip. He and a number of other young men or- 
gaiilzed a party for the purpose of ascending the Kuskokwlm river In Alaska, 
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and proâpectlng the Interlor of Alaska or the Klondike for gold. They ar- 
ranged with the Columbla Navigation Company, a common carrier, engaged 
In the carrlage of passengers by water from Seattle to Alaska, for trans- 
porta tlon. The relation of the party to the company is found to be as stated 
by Kichard Ohilcott, président of that company, and B. P. Camdon, stoek- 
holder and officer in the company, which the court hère restâtes and adopta 
in the language of the witness. Chilcott says: 'Q. What compensation was 
the Columbia Navigation Company to reçoive for transporting the party 
from Seattle to Kuskokwim Bay and thence up the Kuskokwim riverï A. 
It was to reçoive one-half of what the party realized in two years.' Cross- 
examinatlon: 'Q. Who furnished the gênerai stores for this party? A. I 
did, or the Columbia Navigation Company. When I use the personal pro- 
noun, I am merely speaking of my company. Q. The twelve or more men 
you sent up there were to operate the boat and do ail the other workî A. 
Yes. Q. They were crew and everything else? A. Yea.' Recross-examina- 
tlon: 'Q. Captain, were the membera of the Jessle party at expense them- 
selves in making thls expédition? A. They contributed one thousand dollars 
each towards their supplies, but they paid no passage money. They were 
to pay from the proceeds of the expédition. Q. You testified, I believe, that 
the proceeds were to be divided half and half between your company and 
the individualsî A. Yes, sir. Q. Did any person on the Jessie pay fare? 
A. Yes, a man named Anrud. Q. Was he the only passenger from Seattle? 
A. Yes, with the exception of the party named. Q. This party also manned 
the boatî A. No. Q. You mean she was manned by others outside of the 
party? A. No, they were inside the party, but they were men on pay. Q. 
State, If you can, the names of the party on pay who manned tlie boat. A. 
Kinsler, Hare, Knudsen, and the Jap cook. Q. Who furnished the steamer 
Jessie for the purpose of transporting the party up the Kuskokwim river? 
A. The Columbia Navigation Company. Q. State fully, if you know, what 
Instructions were given to this party with respect to communicating with 
the Columbia Navigation Company after they should reach Alaska. A. Each 
member was given a pass over ail the boats of the company, and, In case 
any of tnem at any time crossed over to the Yukon river, they had the right 
to take the river boats up or down. and it was through thèse river boats that 
they were expected to communicata Q. What compensation was the Col- 
umbia Navigation Company to reçoive for transporting the party from 
Seattle to Kuskokwim Bay, and thence up the Kuskokwim river? A. The 
Columbia Navigation Company was to get half the profits of the expédition. 
Q. State whether the members of this party were ail, or most of them, and 
particularly if Robert P. Frierson was a stockholder in the Columbia Navi- 
gation Company. A. Nearly ail of the party were stookholders of the Col- 
umbia Navigation Company.' Cross-examination: 'Q. You bave stated that 
the Columbia Navigation Company was to share profits with this party. 
Did thls party charter the steamer Jessie, glving as a price one-half of the 
profits of the expédition? A. No, sir; there was nothing in the way of a 
charter. Q. Did thèse fourteen names you gave us constitute the entlre 
party which was to go on the Jessie? A. Yes, sir, with the exception that 
they knew that they would hâve to put on a pilot. Q. Then, if I understand 
you, the party of fourteen which left Seattle were to go up Kuskokwim 
river on the steamer Jessie, and the considération moving to the navigation 
company was half of the profits of the expédition? A. Yes, sir; half to the 
navigation company and half to them. Q. At what tlme was the Columbia 
Navigation Company entitled to call for their half of the profits of the ex- 
pédition? A. At any tima Q. Wlthin the two years or later? A. Well, 
there was no agreement made as to that, but the understanding was they 
were to bave our half Interest in any profits. Q. That is to say, the Col- 
umbia Navigation Company assisted this party of fourteen to ascend the 
river a thousand miles or more to look after gold, and they were to glve the 
Columbia Navigation Company one-half the gold which they found in con- 
sidération of the supplying the boat and provisions for the period of two 
years, and the other half of the gold found was to be divided equally be- 
tween the party? A. That Is right so far as It applies to the gold; but the 
party expected to find a town site, and, of course, they would simply be 
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deeded thelr on»-half Interest' For the purpose of thls expédition the Com- 
pany bullt a river steamer known as the Jessle. Sbe was stocked wlth pro- 
visions sufficient to last two years, and was to remain witli ttie party, and 
be used as the base of supplies whlle they were prospecting. The Jessle 
and the party who were to ascend the Kuskokwim river were transported 
on the Lackme, an océan steamer belonging to the Oolumbia Navigation Com- 
pany, from Seattle to a point near Kuskokwim Bay. On June 27 or 28, 1898, 
the Jessle was launched off Kuskokwim Bay, and started on her Journey, 
manned by the crew, who were in the pay of the company; that Is, the Coi- 
umbla Navigation Company. In addition to asaured and his party, whose 
passage was to be pald for by a share in the profits of the expédition, she 
carrled one passenger, who pald a regular fare, and another, who paid the 
fare for Mmself and wlfe and child by his services as guide and pilot The 
Kuskokwim river had not been prevlously navigated by steamboats. The 
région traversed by It Is sparsely Inhabited by Indians of a low degree of 
clvlUzation, together wlth a few white missionarie» at one point about two 
miles from its mouth, and traders." 

Further facts essential to the détermination of the questions arlsing upon 
the errors asslgned wUl appear In the opinion. 

W. B. Stephens and W. D. Carswell (Lewis Sperry, of counsel), for 
plaintiff in error. 

Shepherd & Frierson, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

For the company it is said : (i) That the considération upon which 
the policy issued was the premium paid and "the warranties made in 
the application." (2) That the statement in the application that "I 
hâve not in contemplation any spécial journey or hazardous under- 
taking, except as herein stated," constituted a warranty, the breach 
of which was not waived as a conséquence of the facts communicated 
by the assured to either the soliciting agent at Shelb)rville or the com- 
pany's "manager" at Cincinnati. (3) That the conceded fact that the 
insured lost his life while upon a "spécial journey" and "hazardous 
undertaking," which he had in contemplation when he made his appli- 
cation, constitutes a breach of the warranty, and defeats the policy. 

Among the conditions made a part of the policy is this : 

"No agent has authority to walve any condition of this policy; and no 
waiver will be recognized unless in writing, signed by either the président, 
vice président, secretary, or assistant secretary of the company." 

It may be conceded that a contract of Insurance in writing, if in un- 
ambiguous terms, must speak for itself, and cannot be altered or con- 
tradicted by paroi évidence, in the absence of fraud or mistake. This 
ancient rule has been lately applied in respect of a fire insurance policy 
which was held void in conséquence of the existence of other insur- 
ance at inception of contract, because consent to same was not in- 
dorsed thereon, although the fact of its existence was communicated 
by the assured to the company's agent before the policy was delivered. 
Northern Assur. Co. v. Grand View Bldg. Ass'n, 22 Sup. Ct. 133, 46 

L. Ed. . In that case the policy provided that it should be "void 

if the assured now has or shall hereafter make or procure any other 
contract of insurance," etc., unless otherwise provided by agreement 
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"indorsed hereon or added herelo." The policy also provided that no 
officer or agent of the company "shall hâve power to waive any provi- 
sion or condition of this policy except such as by the terms of this 
policy may be the subject of agi'eement indorsed hereon or added 
hereto, and as to such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any privilège or 
remission affecting the insurance under this policy exist or be claimed 
hy the insured unless so written or attached." We hâve underscored 
certain parts of the policy there involved for the purpose of calling at- 
tention to the spécifie character of the agreement sought in that case to 
be avoided by évidence tending to show knowledge of other existing 
insurance by the agent who issued the policy. If the défendant in error 
had rested her case upon an estoppel arising from the mère fact that 
the soliciting agent who received and forwarded thèse applications 
knew the truth as to the purposes of the applicant, the case, in that 
aspect of it, would, perhaps, be controlled by the case last cited. But 
we think the facts of the case are such as to distinguish it from North- 
ern Assur. Co. v. Grand View Bldg. Ass'n. The statement relied upon 
as constituting an untruthful représentation of the purposes of the ap- 
plicant indicates upon its face that it was accompanied by some other 
statement upon the same subject. It reads thus : "I hâve not in con- 
templation any spécial journey or undertaking, except as herein 
stated." To what do the words "as herein stated" refer ? No journey 
or undertaking was "herein stated" unless the statement which the par- 
ties agreed should accompany Frierson's applications is to be regarded 
as constituting a part of the application upon which the policy issued. 
The facts found by the court below were that two applications were 
made at the same time, one for a six-months policy and the other for 
an annual policy. The latter was desired only in case the policy would 
cover a trip such as he expected to make. The soliciting agent agreed 
to accompany thèse applications with "a letter fully explaining the facts 
as to the proposed trip." This the agent did. Upon this accom- 
panying part of the application the gênerai agent acted. Clearly, this 
statement accompanying the applications must be regarded, as both 
parties then intended, as a part of the application itself. The letter and 
the formai application should be regarded as together constituting one 
document. Greenl. Ev. § 283; Lee v. Dick, 10 Pet. 482, 493, 9 L. 
Ed. 503 ; Bell v. Bruen, i How. 169, 183, 11 L. Ed. 89. 

The question is not, therefore, one of waiver ; for, if the letter of 
the soliciting agent constituted a part of the written application for the 
policy upon which the policy was issued, there has been no breach 
of the warranty to be waived, the application truly stating the purpose 
of the applicant to take the very journey in course of which he met 
his death. But if we assume that the communication which accom- 
panied the two applications is not to be regarded as a part of the appli- 
cation upon which the policy in suit issued, it is, nevertheless, operative 
as notice to ail of the agents and ofEcers of the company who saw it 
or learned of it that the applicant did contemplate the journey ana 
enterprise in course of which he met his death, and that he had not 
applied for two policies of insurance, but for the annual policy if the 
company should consent to issue it in view of his purposes, and for 
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the shorter one only if it déclined the risk of his contemplated journey. 
If the Cincinnati agent who received this communication and issued 
the annual policy, with ail the ; light which that document gave him, 
had been himself : the insurer, there could be no possible doubt of his 
authority to bind himself, and to waive any and every condition of the 
policy made for his benefit. So, too, it is not to be doubted that an 
incorporated insurer may waive any condition intended for its pro- 
tection, even though it has prescribed that such waiver must be in 
writing ; for it may as well waive such a condition as any other. This 
power of an insurance company to waive any provision or condition 
solely for its own benefit was affirmed in Insurance Co. v. Wolff, 95 
U. S. 326, 24 L. Ed. 387, and Insurance Co. v. Norton, 96 U. S. 234, 
24 L. Ed. 689. However much those décisions may be regarded as 
doubted by Northern Assur. Co. v. Grand View Bldg. Ass'n, the doubt 
does not extend to the question of the power of an insurance com- 
pany td waive any provision or condition of the policy intended for its 
protection. "As to this proposition," said Justice Shiras, in the case 
ïast cited, "there was, and could hâve béen, no disagreement among the 
judges, but the différence arose over the sufSciency of the évidence 
to show the waiver." The question we must, then, meet in this aspect 
of the case is one of the évidence relied upon to estabhsh that the 
Company issued this policy with knowledge that the statement in the 
formai application relied upon as a warranty had been inserted by its 
own agent under an agreement with the applicant that he would for- 
ward therewith a full statement as to the journey and enterprise which 
the applicant had in view. For the purposes of this case we shall as- 
sume that the manager at Cincinnati, who received the two applica- 
tions and the soliciting agent's accompanying communication, did not 
and could not waive the condition of the policy in respect to any 
breach resulting from any misrepresentation in the application. The 
court found that on October 2, 1897, this managing agent issued the 
policy now in suit, dating it September 27, 1897. On October 9, 1897, 
he wrote this Shelbyville agent, to whom the policy had been sent, and 
by whom it had been delivered to the assured, as follows : 

"I regret the ordering up of the policy of Robert P. Fi'ierson. We hâve 
wrltten him a policy for $5,000, dated September 29tl), for five months. You 
ean advlse him that that policy is in full force and efCect, and will be mailed 
you Immediately upon receipt or return of the other policy. I tried my best 
to favor you in this matter, and regret my Inability to do so." 

This act was the act of the company, and the plain inference, in the 
absence of explanation, is that the company had disapproved the issu- 
ance of this policy in view of the knowledge communicated to its home 
office through the letter of the local agent which had accompanied the 
application. It is true that at another point in the finding of facts it 
is stated that this manager had, "about October 13, 1897," forwarded 
the application to the home office of défendant company at Hartford, 
Connecticut. The date, "about October I3th," is probably a mis- 
take, as every inference is that the home office received the application 
and accompanying communication prior to the direction to cancel the 
policy, which undoubtedly emanated from the "home office." The 
company could hâve made plain just when the home office received 
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thèse applications, and just why the cancellation of the policy was di- 
rected. Its silence justifies the presumption that the direction to recall 
the policy came from the managing officers of the company, and that 
it was due to an unwillingness to accept the risk incident to the contem- 
plated journey of the assured, and therefore preferred to issue to him 
the short poHcy which he had applied for as an alternative. The agent 
did not communicate with the assured, and withdraw the annual policy, 
as directed. Upon the contrary he, "in due course of business," "re- 
mitted the full premium for twelve months to the manager at Cincin- 
nati, who received it without objection, and remitted it to the chief 
officer at Hartford, where it was received and retained." "No further 
efïort was made to cancel the policy." The proposai submitted by the 
assured to accept an annual policy, provided it would cover his con- 
templated journey, was accepted by the company's agent, and the act 
of this agent, when submitted to the company, was ratified by the re- 
ceipt and rétention of the premium with full knowledge of ail the facts. 
In Northern Assur. Co. v. Grand View BIdg. Ass'n, cited above, it is 
said to be sustained by ail the authorities "that, when waiver is relied 
on, the plaintifï must show that the company, with knowledge of the 
facts that occasioned the forfeiture, dispensed with the observance of 
the condition; that, when the waiver relied on is an act of an agent, 
it must be shown either that the agent had express authority from the 
company to take the waiver, or that the company subsequently, with 
knowledge of the facts, ratified the action of the agent." The receipt 
and rétention of the premium at the home office of the company, after 
determining to recall the policy because unwilling to take the risk inci- 
dent to the journey and business contemplated by the assured, was a 
distinct élection to ratify the contract and continue the policy. In- 
surance Co. V. Norton, 96 U. S. 234, 24 L. Ed. 689; Insurance Co. 
V. Wolff, 95 U. S. 326, 24 L. Ed. 387 ; Madden v. Brown, 97 Mass. 
148; Kiricpatrick v. Insurance Co., 11 App. Cas. 177; Korth I3erwick 
Co. V. New England F. & M. Ins. Co., 52 Me. 336; Miner v. Insur- 
ance Co., 27 Wis. 693, 9 Am. Rep. 479. In Madden v. Brown, cited 
above, Judge Gray, speaking for the court, said : 

"Although an agent of the company had no authority to bind them by re- 
ceiviug payment of a premium note after it was due, the company might 
receive such payment at any time. If they received the amount of the note 
from their agent after It was due, they were bound to inform themselves of 
the time when it had been paid to him; and by receîving it from him with- 
out Inquiry they waived the right to insist on the delay in the payment as a 
ground of forfeiture of the policy." 

This waiver, being the act of those officiais constituting the "home 
office," was the act of the corporation. The fact that the premium 
was received and retained with knowledge of the facts constitutes in 
itself a waiver of the right to rely upon the known breach of the condi- 
tion of the poUcy. It was likewise a waiver of the stipulation of the 
policy that "no waiver will be recognized unless in writing, signed by 
either the président, vice président, secretary, or assistant secretary." 
It was just as compétent for the company to dispense with the observ- 
ance of this condition, being one made for its own benefit, as any 
other. Mutual Reserve Fund L,ife Ass'n v. Cleveland Woolen Mills, 
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54 U. s. A. 291, 27 C. C. A. 212, 82 Fed. 508 ; Insurance Co. v. Mc- 
Crea, 8 Lea, 513, 41 Am. Rep. 647; Pechner v. Insurance Co., 65 
N. Y. 195 ; Insurance Co. v. Earle, 33 Mich. 143 ; Dilleber v. Insurance 
Ce, 76 N. Y. 567. In Mutual Reserve Fund Life Ass'n v. Cleveland 
Woolen Mills, cited above, this court said : 

"Nelther Is It compétent for the parties to disquallfy themselves froin 
abUity to agrée by paroi to any contract whlch, under the law, need not be 
In wrltlng; and an agreement in the terms of a pollcy that no change or 
altération thereof shall be valid unless In writing, indorsed thereon, may it- 
self be changea by paroi." 

In Northern Assur. Co. v. Grand View Building Ass'n, there is noth- 
ing in conflict with this. The court there upheld a provision in the 
policy which required consent to other Insurance to be indorsed there- 
on in writing by the agent issuing the policy. The waiver then relied 
on was waiver resulting from the mère knowledge of the agent that 
such other Insurance existed at the time he issued the policy. 

2. What we hâve said applies as well to the défense that the assured 
lost his life through "adventures into wild, uninhabited, or uncivilized 
régions." The assured lost his life by a storm while a passenger on 
board a steam vessel called the Jessie, belonging to the Columbia Navi- 
gation Company, while crossing Kuskokwim Bay, a bay on the coast 
of Alaska, for the purpose of ascending the Kuskokwim river, one of 
the rivers of Alaska. He, with others, had been carried from Seattle 
as passengers upon an océan steamer to a point ofï Kuskokwim Bay, 
where they took the Jessie for the purpose of continuing a journey to 
the gold fields of Alaska. The journey was not completed which the 
Company knew he had in contemplation. It cannot be said that he 
was, at the time of his death, engaged in adventures in a wild, unciv- 
ilized région. He was crossing a well-known arm of the sea, and had 
not reached the river which it was proposed to ascend. His adventure 
in a wild and uncivilized région — if that may be regarded as a proper 
characterization of the mining régions of Alaska — had not begun. 

3. The fourth condition of the policy was in thèse words : 

"If thb Insured Is injured in any occupation or exposure classed by this 
Company higher than the premium paid for this policy covers, the sum in- 
sured and weekly Indemnity shall be only such amounts as said premium 
wlU purchase at the rate fixed for such increased hazard." 

The contention is that the insured had changed his occupation from 
that of a lawyer, as stated in the application, to that of a "prospector 
miner." But there are no facts upon which to base this défense. If 
the assured had lived to begin his work of prospecting for mines, there 
might be some room for the contention now made. That he intended 
to engage in "prospect mining" is not enough. To bring this provi- 
sion of the policy into efifect, the company must show that he was 
actually engaged in an occupation, at the time he sustained his injury, 
"classed higher than the premium paid for the policy covers." This 
the company has not done, for it is clear that he lost his life in a storm 
while a passenger on a steamer crossing the Kuskokwim Bay for the 
purpose of going up the Kuskokwim river, and thus into the interior 
of Alaska. The journey which he contemplated when he applied for 
insurance, and about which he informed the company through the com- 
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munication accompanying his application as a part thereof, had not been 
complétée! when he met his death. This défense was properly held to 
be unavailing by the court below. 

4. It is next assigned as error that the court allowed a recovery for 
double the sum named as the principal sum insured. Clause 'T' of the 
policy is in thèse words : 

"If such Injuries are sustained while riding as a passenger in any pas- 
senger conveyance using steam, cable, or electricity as a motive power, the 
amount to be paid shall be double the sum above specifled." 

There is no spécifie finding that the assured was a passenger at the 
time of his death, but the court adopted as its finding the facts testified 
to by Richard Chilcott, président of the Columbia Navigation Com- 
pany. There was no spécifie finding that the assured was riding as 
a passenger in a passenger conveyance at the time of his death. The 
court, however, did find certain facts which tended to show what his 
relation was to the owner and navigator of the steam vessel upon which 
he was traveling. Thèse facts hâve been elsewhere set ont in full. 
Upon this finding of facts the court below held that the assured was 
a passenger, within the meaning of the double indemnity clause of the 
policy. While some of the persons composing the party, of whom 
Frierson was a member, did constitute the crew employed and paid by 
the navigation company to navigate the steamer, Frierson was not 
one so paid. He owed no duty to the navigation company in respect 
to the navigation of the Jessie. The agreement of the navigation 
company, so far as it involved the transportation of Frierson from 
Seattle up the Kuskokwim river, created the relation of carrier and 
passenger. There were other parts of the contract, by which the Jes- 
sie was to be used as a base of supplies up the river, which do not 
afifect the carrier agreement one way or the other. The Jessie at ail 
times continued to be under the control and management of the navi- 
gation company. The Frierson party had no exclusive rights, for she 
was under no charter, and she had on board a passenger who had paid 
a separate fare, not being a member of the Frierson party, nor within 
the terms of the contract under which he was being carried. The Jes- 
sie was a passenger conveyance, whose motive power was steam. 
Frierson was not at the time a servant, or in the employment of the 
owners or navigators of the Jessie. He was riding on the boat under 
a contract based upon a good considération, by which the Columbia 
Navigation Company undertook to carry him up the Kuskokwim river. 
Thèse facts constitute him a passenger. Wood, Ry. Law, § 298. The 
fact that the Jessie was to remain up the river, and be used as a base 
of supplies for exploring or mining parties, does not affect the carrier 
agreement which was being executed when the Jessie was wrecked. 
That for the service in carrying his party up the river and for the sub- 
séquent use of the boat as a warehouse or place of shelter the naviga- 
tion company was to receive a definite share in the results of the expé- 
dition does not change the carrier relationship which existed while the 
journey was in progress. There was no partnership or charter rela- 
tion in the ownership or navigation of the steamer. The counsel for 
défendant in error has cited and relied upon a class of cases holding 
îhat employés of railroad companies, while being carried to and froro 
114 F.— 5 
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their work, are not passengers, but employés. The cases relied on are 
dted and approved by this court in Railroad Co. v. Stuber, 48 C. C. A. 
149, 108 Fed. 934. They hâve no possible application to the case at 
bar, for the reason that the assured was not an employé of the navi- 
gation Company. That the Jessie was not "a public conveyance in the 
usual lines of travel as a common carrier of passengers" may be true. 
But, if the insurance company intended to limit the benefits of its con- 
tract to passengers who travel "in conveyances operated in the usual 
lines of travel as common carriers," it should hâve so stipulated. This 
it did not do. 
The judgment must be afïîrmed. 
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(Careult Court of Appeals, Ninth Circuit February 3, 1902.) 

No. 710. 

L Wkit of Eekor— Piling bkforb Assignmbnts of Erkos— Application to 
CoBRBCT— Motion to Dismiss. 

Where a writ of error Is Issued and filed before the asslgnments of 
error are flied, in violation of rule 11 of the circuit court of appeals, and 
at the tlme of fillng the latter, and before the time for suing eut a writ 
of error bas explred, plalntiff In error applles to the court for leave to 
withdraw the writ and correct the proceeding by presentlng a new péti- 
tion, wrlt, and bond, and such application Is opposed by the défendant 
In error, his motion thereafter made to dismlss the writ because of such 
irregularity should be denied. 

8. Mines and Minihs— Principal and Agbnt— Foebman— Vice Principal- 
Négligence. 

Where a corporation owning two mlning plants bas a gênerai super- 
intendent, wlth gênerai oversight over both plants, and a foreman of 
each mine, who employs and discharges the men, and directs and con- 
trols the entlre opérations of his mine and of the varions gangs of men 
there employed, such foreman is a vice principal, for whose acts and 
négligence in the conduct of such mine the owner Is responsible. 

t. Samb— Shaft— Blasting — Mbans of Escape. 

PlalntifC's intestate and another were employed in defendanfs mine 
at the bottom of a shaft. There was an elevator in the shaft, and when 
about to blast they gave a certain signal to the engineer, who signlfled 
that he understood, by raislng the bucket a few feet and then lowering 
It. They then ignited the fuse, and signaled the engineer to hoist, and 
were raised a short distance, and then lowered, and the engineer shouted 
down the shaft that the compressed air by whlch the elevator was op- 
erated was eut olï. Deceased's companion climbed up the elevator rope 
and escaped, but deceased could not do so, and was kllled by the ex- 
plosion. The air was eut off by the foreman, who had full charge of 
the opération of the mine. There had been an iron ladder in the shaft, 
whlch was removed some weeks before the accident to be replaced by 
a new chain ladder, whlch was on the ground, and was to be placed In 
the shaft that day. Belâi, that défendant was négligent in failing to pro- 
vide adéquate means of escape for the men engagea In the blasting. 

4 Samb— Contributort Negligbncb—Evidbnce— Questions for Jury. 

The question of contrlbutory négligence of deceased and of his fellow 
workmen in not havlng the chain ladder In place before the accident 
was properly left to the Jury, there belng évidence that the mine fore- 
man had dlrected the foreman of the gang In which deceaseo -^orked to 
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place such ladder In the shaft at noon, the accident occurrlng In the 
forenoon, and also that deceased and tlie other men dld not know the 
ladder had been furnished ready to place In the shaft. 

In Error to the District Court of the United States for Division No. 
I of the District of Alaska. 

Henry Muset, the admlnistrator of the estate of Edward Hegman, de- 
ceased, brought an action against the plaiutiff in error, the Alasli:a, United 
Gold Mining Company, to recover damages for the death of the décèdent, 
whlch it was alleged was caused by the négligence of the plaintilï in error. 
At and prior to the date of his death, the deceased was au employé of the 
plaintifl: in error, working In the Seven Hundred mine, under the direction 
of the foreman of the mine. The évidence was that Sluset and the deceased 
were worlîing together In a shaft, and that when they were ready to set off 
a blast at the bottom of the shaft Muset went up the shaft by the elevator 
to obtain a hot iron to Hght the fuses. Havlng secured the bot Iron, he went 
down the shaft, and then rang five bells as a signal to the engineer in charge 
of the hoist to indicate they were about to blast. In respouse thereto the 
englneer lifted the bucket about three or four feet from the bottera of tlie 
shaft, and then dropped it down, which was his signal that he understood, 
and stood ready to hoist them up. When the men had lighted the fuses they 
rang one bell as a signal to hoist, and were raised a short distance, and let 
down again, when the englneer called down the shaft thîit the corapressed 
air, which was the motive power of the hoist, was eut off. Muset climbed 
the cable, whlch was a quarter inch steel cable, and escaped. The deceased, 
it seems, was unable to do so, and was killed by the blast. It was shown 
that the property of the plaintiff In error was situated on Douglas Island, 
Alaska. That it consisted of two mines and two stamp niilla, one for each 
mine, the mines being known as the "Eeady Bullion" and the "Seven Hun- 
dred," the latter of wtiich was situate a distance from the mill. to which the 
ore was carried by a tramway. C. A. Week was the gênerai superintendent 
of the plaintilï in error. Under hlm were four foremen. one for each mine, 
and one for each stamp mill. H. B. Pope was the foreman of the Seven 
Hundred mine. According to the testimouy, it was he who personally eut 
off the air supply which deprived the engineer of the power of lifting the 
hoist. It was shown, also, that he had Personal notice that the blast was 
about to be set off, and that he dlrected Muset to hurry down the shaft with 
the hot iron. Concernlng his relation to the plaintiff in error and his powers 
and duties as foreman, the testimony was that in tlie opération of the Seven 
Hundred mine there were several bosses of the men engaged in the différent 
branches of the work, such as the shop boss, the shift boss, and the pit boss, 
and that Pope was the gênerai foreman or supervisor of ail; that he was the 
man who dlrected the men and told them what to do, hired and discharged 
ail the men employed in and about the mine, and gave them tUeir time 
checks, upon which they were paid by the gênerai superintendent Muset 
testified: "No man showed me anything, only Pope, or gave me any orders." 
Another witness testified that the mine was und*r Pope's supervision; that 
his duties were to advise the men, and show them what to do and where 
to work; and that he had charge of the blacksmlth shop and hoist, the men 
working in the elevator. and the miners and the direction of them, and of 
the entire mine. Another witness testified that the men employed In the 
varions departments of the Seven Hundred mine, such as blacksmiths, en- 
glneers, miners, and drjll men, were under Pope's Immédiate supervision. 
Evidence was introduced by the plaintiff In error to show that It had pro- 
vided a way of escape from the shaft by means of an iron ladder, and that 
Its absence from the shaft at the time when the accident occurred was 
owlng to the négligence of the deceased or that of his fellow workmen In 
that shaft. The testimony of Pope was not taken on the trial, but Pianfetti, 
who was the boss of the partlcular shift in which the deceased was working 
when the accident occurred, testified that he and the others had received 
Instructions to put in the shaft a new chaln ladder on the mornlng of 
October 9th, the date of the accident, and that on talklng the matter over 
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wlth tiie deceftsed and Muset they concluded not to put in the ladder untiî 
af ter the blast went off, and that at the time of the accident the chaln laddei 
was lying in the blacksmith Bhop ready for thelr use, and that at 8 o'clock 
that morning Pope had told Pianfetti that the chain ladder was ready to 
be put in. the shaft Thi8 conversation was denled by Muset Another wit- 
ness testlfled that he heard the conversation between Pope and Pianfetti, and 
that the former instructed the latter to put the ladder down at noon. The 
accident occurred a llttle before noon. The jury returned a verdict for the 
défendant in error for the sum of $10,000. On motion for a new trial, the 
court required that $7,000 be remitted, and thereupon rendered judgment for 
$3,000. 

Malony & Cobb and John Flournoy, for plaintiff in error. 
Lorenzo S. B. Sawyer and Crews & Hellenthal, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A motion is made to dismiss the writ of error. The principal ground 
of the motion, involving the only question which we find it necessary 
to discuss, is that the writ of error was issued and fîled 20 days be- 
fore the assignments of error were fîled, whereas rule 11 of this court 
provides that no writ of error shall be allowed until the assignment 
of errors shall hâve been fîled. The record shows, however, that on 
the day when the assignments of error were fîled, the plaintiflf in error 
applied to the court for leave to withdraw its writ of error, and to 
correct the proceedings by presenting a new pétition, writ, and bond 
at the same time with the assignments of error. The application was 
opposed by counsel for the défendant in error. In view of that fact 
and the failure of the court to allow the application, we think the 
présent motion should be denied. The substantial resuit secured by 
rule II is that the assignment of error shall be on fîle at the time 
when the writ of error is taken out and the citation issued. The de- 
fendant in error has no ground of complaint if he had notice of the 
fîling of thèse papers, and in open court opposed the application for 
leave to file a new writ. To dismiss the writ of error would hâve the 
effect only of imposing upon the plaintiff in error the additional bur- 
den of bringing up a new transcript on a new writ of error, the time 
for suing out the same having not yet expired. 

The assignments of error présent two principal questions — First, 
was Pope, the foreman in charge of the mine, a fellow servant with 
the deceased? Second, if he was not a fellow servant, and the plaintifï 
in error was answerable for his négligence, did the plaintifï in error 
supply an adéquate means of protecting the deceased against danger 
from blasts by providing a means of escape from the shaft other than 
the hoist? 

Upon a considération of the whole évidence concerning the duties 
of the foreman of the Seven Hundred mine, and his relation to the 
plaintifï in error, we are of the opinion that the trial court committed 
no error in ruling that he was the représentative of the plaintifï in er- 
ror. The plaintifï in error was a corporation owning large mining 
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and milling properties on Douglas Island, Alaska, ail of which were 
placed under the charge of a single superintendent. Its properties 
consisted of two distinct mines, and a separate stamp mill for each. 
The men employed in each mine were engaged in difïerent classes of 
work. They consisted of blacksmiths, engineers, miners, and drill 
men, with différent shifts for each branch of the work. Pope, the 
foreman, had gênerai supervision of the Seven Hundred mine, and 
of ail the men employed therein or connected therewith. There was 
évidence that he hired and discharged the men and directed their work. 
He was, we think, the gênerai superintendent in charge of that branch 
of the business of the plaintifï in error. Although he was called a 
foreman, his duties were evidently more than those of an ordinary 
foreman. It is not shown that Week, the gênerai superintendent, had 
any direct supervision over the men, or ever inspected the premises 
ifi which they worked, or was présent at any time to see personally 
that they were supplied with proper appliances and a safe place wherein 
to work, or that it was his duty so to do. One of the witnesses, who 
was a workman at the Seven Hundred mine, testified : "I hâve no 
idea who was the superintendent of the mine. No man showed me 
anything, only Pope, or gave me any orders. They told me Mr. 
Week was superintendent, but I didn't know it." We think, within 
the principle of the case of Railroad Co. v. Baugh, 149 U. S. 368, 13 
Sup. Ct. 914, 2,7 L. Ed. 772, the représentative of the défendant cor- 
poration, so far as the question of the duty which the corporation owed 
to the employés who worked in and about the Seven Hundred mine 
was concerned, was Pope, and not Week, notwithstanding the fact 
that Week was the superior officer of Pope, and was the disbursing 
ofiicer who had the power to approve or disapprove the acts of the 
foreman in hiring and discharging the men, and through whom the 
corporation paid ail the employés of its varions properties upon time 
checks fumished by the foreman of each. The plaintifï in error was 
a corporation whose home office was at a distance from the place 
where its properties were situated. Being a corporation, it could act 
only by means of officers and agents. It placed ail of its properties 
and business on Douglas Island in charge of a gênerai superintendent. 
It placed its four distinct and separate departments of business each 
under the charge of a foreman or superintendent, who was subject 
to the gênerai superintendent, but who was given substantially the 
entire control of that department. The gênerai superintendent had 
no Personal relation to either of the four departments. He had no 
office or place of business at either of the mines or the mills. It is 
not shown that he was ever présent at the Seven Hundred mine, or 
inspected it, or had personal knowledge of its opération or its ap- 
pliances. The only officer or agent of the corporation who had such 
knowledge of that mine was Pope. He it was who stood in the place 
of the master to the men. His duty it was to see that the men were 
supplied with the necessary appliances for their safety. Before he 
eut ofï the supply of compressed air which operated the hoist in the 
shaft, on the morning of the accident, it was his duty to see that the 
men therein working were furnished other safe means of escape there- 
irom. In relation to that duty, he stood in the place of the corpora- 
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tion, and for his neglect to discharge it the corporation is liable. He 
was not a mère foreman of a gang of men, as was the case of the 
négligent foreman in Railroad Co. v. Peterson, 162 U. S. 346, 16 Sup. 
Ct. 843, 40 L. Ed. 994, and Mining Co. v. Whelan, 168 U. S. 86, 18 
Sup. Ct. 40, 42 L. Éd. 390. He was the représentative of the corpo- 
ration placed in charge of its servants in a separate department of its 
business, and as such he was the vice principal, within the définition 
furnished in the Baugh Case. The plaintiff in error could not meet 
the fuU measure of its duty as a master to its servants by placing its 
varions properties under the charge of a gênerai superintendent, who 
was not a superintendent in fact as to any particular branch of its 
service, and say that, because the gênerai superintendent who had no 
knowledge of the want of proper appliances or defects in machinery 
or apparatus was not négligent, the master shall not be held for dam- 
ages for the négligence in those respects of the foreman, who had the 
particular supervision and control over its property and its servants. 
The plaintifï in error owed a positive duty to its employés, — the duty 
of afïording them a safe place to work, and safe tools to work with. 
That duty was necessarily delegated to a représentative, — an indi- 
vidual who, for that purpose, should stand in the corporation's place. 
We hâve no hésitation in saying that that duty as to the men em- 
ployed in the Seven Hundred mine was delegated to the foreman, Pope. 

The question of the contributory négligence of the deceased was 
properly left to the jury. Some of the testimony tended to show that 
the plaintiff in error, through its foreman. Pope, had made ample 
provision for the safety of the workmen in the shaft by providing a 
ladder whereby they might escape after blasts were lighted, and that 
the ladder would hâve been available for the deceased but for the nég- 
ligence of himself or that of his fellow workmen in the shaft. There 
was other évidence, however, to the effect that the men who worked 
in the shaft had been working there and setting off blasts for three 
weeks without a ladder, and that when on the morning of October 
9th, the day of the accident, a ladder was ready in the blacksmith shop, 
the foreman instructed Pianfetti, one of the fellow workmen with the 
deceased, to place it in the shaft that day at noon. The accident oc- 
curred a little before noon. There was other évidence that the work- 
men in the shaft had on several occasions mentioned the absence of 
the ladder in that shaft, and that none of them knew or heard that 
the ladder was ready for them until after the accident. It was for the 
jury, under thèse circumstances, to say whether or not the deceased 
was guilty of contributory négligence, and whether the négligence of 
fais fellow workman was the cause of his death, and there was no error 
jn submitting that question to the jury, as the court did, with proper 
instructions. 

The judgment of the district court is affirmed. 
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GAZZAM et al. v. SIMPSON et al. 
(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

L Btatutb of Frauds— Atoiding Contract— Recotbrt op Bbnbfits. 

Défendants, stockholders in a corporation, recelve no beneflts under 
a contract by whlcb plalntiffs, also stockbolders thereln, advance money 
to the corporation, but not to relieve défendants from pecuniary llabllity, 
and défendants agreed to vote thelr stock so as to keep plaintlffs In con- 
trol; so that défendants, protected by the statute of frauds from llabllity 
for breach of the contract, are not liable for such money. 

B. Action on Contract— Kbcovbbt on Implibd Assumpsit. 

Plaintlff, in an action to recover on a contract cannot recover on an 
Implied assumpsit défendant havlng set up the statute of frauds aa 
against the contract 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Before WALLACE, Circuit Judge, and COXE and HAZEL, 
District Judges. 

WALLACE, Circuit Judge. The plaintiflfs in error were the plain- 
tifïs in the court below, and challenge the ruling of the trial judge in 
directing a verdict for the défendants. That ruling proceeded upon the 
ground that the action was one to recover damages for the breach 
of the oral contract between the parties made in January, 1890, and as 
the contract was not to be performed within a year it was void by the 
statute of frauds. The plaintifîs in error concède that the contract was 
void, but insist that they were entitled to recover of the défendants 
the sum of $9,500 advanced to the Chautauqua Lake Railroad Com- 
pany pursuant to the contract. They invoke the well-settled rule that 
the statute of frauds cannot be interposed as a shield by a party who 
has refused to perform a contract to enable him to retain without con- 
sidération a benefit which he has received under it. 

The question whether the défendants received a benefit from the ad- 
vances made to the railroad company is to be ascertained by the aver- 
ments of the complaint, as no évidence was ofïered upon the trial. It 
appears by the complaint that June 20, 1899, ^^^ parties entered into 
an agreement whereby the plaintififs were to make advances to the 
Chautauqua Lake Railroad Company in a sum not exceeding $12,000, 
and were to be given an option for one year to purchase of the défend- 
ants certain shares of the stock of the corporation owned by the dé- 
fendants and certain of its bonds and obhgations. It also appears 
that the stock controlled by the plaintifîs, together with that owned 
and controlled by the défendants, constituted a majority of the whole 
stock of the corporation. The complaint avers that by the agreement 
of January, 1890, the prior agreement was extended for the term of 
one year, and the défendants promised during the extended time to 
keep the plaintifîs in control of the corporation by voting their stock 
according to the direction of the plaintifîs, and to protect the plaintifts 
from the appointment of a receiver of the corporation. It avers that 
in considération of this agreement, and at the instance and request of 
the défendants, the plaintifîs loaned $9,500 to the Chautauqua Lake 
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Raiiroad Company, and that the loan was made by the plaîntiffs "for 
the benefit of the défendants as owners of stock and bonds in the said 
raiiroad company." The complaint further allèges that by reason of 
the breach of their promise by the défendants to vote their stock as 
directed by the plaintiffs, and to prevent a receivership, the plaintiffs 
"absolutely lost the sum of $9,500." 

It is apparent by thèse averments that the $9,500 was not advanceô 
to the raiiroad company to relieve the défendants from any pecuniary 
liability, and that, if they were benefited by the advance at ail, it was 
only in the sensé that ail the stockholders and creditors of a corpora- 
tion may be remotely benefited by some advantageous transaction of 
the corporation. It is quite impossible to define or ascertain the pe- 
cuniary value to any stockholder or creditor accruing from a loan 
received by the corporation. The facts fail to disclose that the de- 
fendants received in any manner or to any extent the fruits of the per- 
formance of the contract by the plaintiffs. The advance was not 
made in the contemplation that it would be reimbursed by the défend- 
ants, and the circumstances are inconsistent with any implied promise 
by them to pay it in the event of the failure of the company to do so. 
This being so, the plaintiffs were not entitled to recover unless the law 
permits a party to recover his damages who has sustained loss by the 
refusai of the other party to perform a void contract. Such a recovery 
would amount to a rehabilitation and enforcement of the contract. 
Performance, either complète or partial, by one party of a contract 
which is void by statute cannot give him a right of action upon the 
contract, although it may give him one upon an implied assumpsit. 
If he has conveyed land, delivered goods, paid money, or rendered 
services under the contract, and the other party then répudiâtes it, he 
may treat the contract as a nullity, and recover what in justice the 
other party ought to pay for the benefit he has received without any 
considération. The rule is expressed in Keener, Quasi Cont. p. 279, 
as follows : 

"It Is not, howerer, sufficlent to enable the plaintlflf to recover for him to 
prove that he has suffered damage In conséquence of the defendant's breach 
of the contract. He must show that the défendant will, If he Is not compelled 
to pay the plalntiff for that whlch he has received from the plalntiff, un- 
Justly enrich himself at the plalntiff's expense." 

In Browne, St. Frauds (5th Ed.) § ii8a, it is said: 

"The raie that where a party pays money or perforais services for another 
upon a contract void under the statute of frauds he may recover the money 
upon account for money paid, or recover for the services upon the quantum 
meruit, applies only to cases where the défendant has received and holds the 
money paid or the beneflt of the services rendered; it does not apply to 
cases of money paid by the plalntilï to a third party in exécution of a verbal 
contract between the plaintifC and the défendant, such as by the statute of 
frauds must be in writing." 

In Dowling v. McKenney, 124 Mass. 478, the plaintiff and défendant 
entered into an oral agreement by which he was to complète a monu- 
ment for her, and she was to accept it in part payment of the price ol 
a lot of land. He completed the monument, and thereafter she re- 
(used to accept it or convey the land. The court held that he was not 



MEXrCAN CENT. KY. CO. V. KNOX. 73 

entîtled to recover for his labor in completing the monument. In its 

opinion it used the following language: 

"It is true that when a person pays money, or renders a service, or makes 
a conveyance, under an agreement wlthin the prohibition of the statute of 
frauds, and the other party refuses to perform It, an action wlll lie to re- 
cover the money so pald, or the value of the service rendered, or the property 
conveyed, but it is on the ground that a party who bas received a benefit 
under an agreement which has been repudiated shall be held to pay upon 
an implied assumpsit for that which he has received. In the case at bar tbe 
défendant received no benefit from the labor performed in completing the 
monument, although the plalntiff may hâve suffered a loss because he Is 
unable to enforce his contract, and no recovery can be had for the labor on 
the monument." 

In tiie présent case not only hâve the défendants received no pecuni- 
ary benefit from the loan to the corporation, but the plaintififs are 
precluded from a recovery, as upon an implied promise, by that pro- 
vision of the statute of frauds by which no action can be brought to 
recover upon a promise, not in writing, to answer for the debt of a 
third person. The law does not raise an implied promise from an in- 
valid express promise. 

The ruling of the trial judge was correct, not only because upon the 
facts the plaintififs were not entitled to recover the money loaned 
upon the theory of an implied assumpsit, but also because the com- 
plaint did not proceed upon that theory, but went upon the ground of 
a breach of the agreement. Like the case of Dunphy v. Ryan, ii6 
U. S. 491, 6 Sup. Ct. 486, 29 L. Ed. 703, the suit was based upon, and 
its purpose was to enforce, the void contract, and, as was there pointed 
out, "in such cases the suit should be brought upon the implied prom- 
ise." So, in Reed v. McConnell, 133 N. Y., 425, 31 N. E. 22, the 
court held that a cause of action founded on a contract to recover 
damages for its breach, and a cause of action to recover the value of 
property received thereon by the party who afterwards répudiâtes it 
as void by the statute of frauds, are fundamentally dififerent, and the 
fact that the défendant set up the statute as a défense to the cause of 
error pleaded did not authorize a recovery upon the implied assumpsit. 
The court said: "The claim that there was no valid contract, and 
that, therefore, there is a right of action for the value of property re- 
ceived under it, is totally inconsistent with the claim to enforce the 
contract and recover upon it." 

The judgment is affirmed. 



MEXIOAN CENT. RY. CO. v, KNOX. 

(Carcult Court of Appeals, Flfth Circuit February 25, 1902.) 

No. 1,071. 

Masteb and Servant— Lavç-s of Mexico— Feli.q-w Servants in Railkoad 
Bbkvice. 

TJnder the laws of the republlc of Mexico, an employé of a railroad 
Company does not assume the risk of Injury through the négligence of a 
co-employë, but the company is llable for such an Injury in the absence 
of contributory négligence. 
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In Error to the Circuit Court of the United States for the Western. 
District of Texas. 

Mr. Davis, for plaintiff in error. 

Millard Patterson and C. N. Buckler, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. An examination of the record, in connection with 
the very able and elaborate briefs of counsel, satisfies us that the plead- 
ings and évidence in the case warranted the trial judge in charging the 
jury to the eflfect that, under the laws in force in the republic of Mexico 
at the time the défendant in error received his injuries, railway corpor 
rations were liable for ail faults or accidents occurring through tardi- 
ness, négligence, imprudence, or want of capacity of their employés, 
and this although the injury resulting was to another employé of the 
Company, himself without fault; or, in other words, in the Republic 
of Mexico the employé of a railway corporation does not assume, as 
one of the risks of his employment, the négligence of a co-employé. 

This disposes of the first assignment of error. The remaining as- 
signments of error complain in différent ways of the failure of the trial 
court, in view of plaintifï's contributory négligence, to instruct the 
jury to find a verdict for the défendant; and, in regard to thèse 
assignments, ail that it is necessary to say is that, while the évidence 
is neither very complicated nor conflicting, yet it is not clear that 
from it ail reasonable men would draw the same conclusions in respect 
to whether the plaintifï below, through his ow^n fault and négligence, 
contributed to his own injury. 

The case seems to hâve been submitted on a very fair and impartial 
charge, to which no objection is made, and in which the jury were dis- 
tinctly and specifically instructed that if they "found from the testi- 
mony that the plaintiff himself was guilty of négligence in the respects 
mentioned by defendant's counsel (which were recited), or in any other 
respect, and this négligence or want of due and proper care for himself 
contributed to his injuries, then he could not recover." 

The judgment of the circuit court is affirmed. 



MORRIS V. WILSON, SONS & CO., Limited. 

(Circuit Court of Appeals, Second Circuit March 15, 1902.) 

No. 161. 
L Evidence— CoMPETENCT. 

There Is no compétent évidence of the welght of cattle, J. havlng 
welghed them, and ealled off thelr welght to W., who entered them on 
slips, and J. havlng then copied Into a mémorandum book the total of 
the figures, and the original slips not havlng been glven In évidence, nor 
thelr absence accounted for, and W. not havlng been ealled to provo 
the accuracy of his original entrles, but J. alone havlng testlfled. 

t. ASSUMPTION OF CONTBACT. 

A contract of a steamshlp company to carry cattle on certain of Ita 
steamers, wlth rlght to substltute another steamer for any of those 
named, Is assumed by a corporation which purchases the property and 
fcssets ofsuch company, and thereafter, through Its agents, notifies the 
Bhippers of substitution of anotlier vessel for one named In the contract 
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8. Shippihg— RiaHT to Damages. 

One who contracts to furnlsh a certain lot of cattle to be carrled by 
a shlp, agreeing to pay for any détention of the ship whlle waitlng for 
them, may, without proof that the cattle are his, there being no stipula- 
tion that they sbould be, recover on the stipulation In the contract for 
payment by carrier of expense of feed, In case of delay In sailing. 

4. SAMK — LiQUIDATED DAMAGES. 

Provision In contract of carrlage of cattle that "steamer guarantles to 
Bail on day named, * • • or pay expenses of keep of animais at rate 
of flfty cents per head per day In full," Is a liquidation of damages, for 
expense of feedlng cattle, In case of delay in sailing. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The suit was instltuted In 1893, in personam, against the owner, an English 
corporation, of the steamer Sorrento, to recover damages for breach of con- 
tract to carry 11 ve cattle to Eugland. The breach consisted in seven days' 
détention of said steamer beyond the agreed date of sailing. 

David Thomson, for appellant. 
Alfred Opdyke, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The contract sued upon was made December 22, 

1890, between Edward Morris, of Chicago, and "Sanderson & Son, 
agents of the steamships of the Wilson Line." It provided for the 
shipment of Hve cattle from New York to London on various specified 
steamers of that line, including about 250 head per Lepanto. Subse- 
quently the steamship Sorrento was substituted for the Lepanto b> 
oral arrangement, it being provided in the contract that any equally 
good Wilson Line steamship might be substituted for any ship named. 
The contract covered the period of January, February, and March, 

1891. At the time of making the contract the Lepanto of the Wilson 
Line was owned by a copartnership known as Thomas Wilson Sons 
& Co. The défendant was not incorporated until January 26, 1891, and 
the Sorrento did not become the property of défendant until March 
3, 1891. After such transfer Sanderson & Son acted as agents for the 
iîrm and for the corporation in the same manner as they had previously 
acted for the firm. On March 16, 1891, Sanderson & Son notifîed 
Barrie, gênerai agent of the libelant, that the Sorrento would sail 
March 22d, and take 300 head. On March 21, 1891, Barrie notifîed 
Sanderson & Son that the 300 cattle were at this port ready for de- 
livery to the steamer. They were in fact there at that time and ready 
for delivery. On March 19, 1891, after the cattle had started from 
Chicago, a flaw was discovered in the thrust shaft of the Sorrento, the 
resuit of a latent defect. Steps were at once taken to repair it, but 
such repair delayed the vessel until March 29th. The contract con- 
tained the following clauses : 

"Steamer to give flve running days' notice of her intended departure, and 
twelve hours' notice of the hour the cattle must be dellvered to her, but 
such notices to be given or received are subject to become inoperatlve in 
case of strikes or stoppage of labor. Steamer guarantles to sail on day 
named in notice, as soon after shipment of ail the animais as tide and 
weather permit, or pay expejises of keep of animais at rate of flfty cents per 
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head per day Jn full. • • • shippers guaranty to dellver animais by ex- 
plry Qî notice, provided vessel Is ready for them, or pay for détention of 
steamer at the rate £50 per day. ♦ * • The Une form of Uve stock bill 
of ladlng to be used for cattle shipped under tbls contract, and Its conditions 
to govem any questions not provided hereln." 

The district court held the défendant Hable for expenses of keep of 
animais for seven days, at 50 cents per head per day, amounting to 
$1,050 and interest. It also included in the decree $417 and interest 
for loss of weight. 

We find in the record no compétent évidence of the weight of the 
animais. They were weighed by one John Haggerty. He called off 
the weights to his brother William, who entered them on slips. Subse- 
quently the figures on the slips were added up, and the slips sent to 
Nelson Morris. Before sending them, John Haggerty, for his own 
accommodation, copied the totals into a mémorandum book of his 
own. John was présent, and testified to the method of weighing and 
to thèse copies of totals in his mémorandum book, but the original 
slips were not presented, nor their absence accounted for, nor was 
William Haggerty called to prove the accuracy of his original entries 
on the slips. There was no compétent évidence of the weight, and to 
that extent the decree cannot be sustained. 

It is contended by respondent (appellant) that the corporation is not 
Hable upon the contract, inasmuch as the contract was made before 
respondent was incorporated, and before it bought the Sorrento. This 
contention is unsound. The Sorrento was one of the Wilson Line; 
Sanderson & Son were agents of that Une; they were agents also of 
the owners of the Sorrento ; the contract which they made as agents 
of such owners bound the ship, and remained an obligation upon her 
when she passed to her new owners. Not only the vessels named, but 
such other vessels of the line as the agents of the line and owners 
might elect to substitute, were within the terms of the contract. The 
sailing notice substituting the Sorrento for the Lepanto was given, 
as admitted by the answer, by Sanderson & Son as agents of the 
steamship, then owned by respondent. In the absence of any proof 
of charter or spécial ownership it must be held that the notice of 
the agents of the steamship was the notice of her owners. Such a 
notice brought her within the terms of the contract as fully as if she 
had been named with the Lepanto. For delay in shipment she would 
be Hable in rem, and her owners in personam. The suggestion in 
appellant's brief that there is no évidence that appellant assumed the 
contract or had any intention so to do begs the whole question. 
When the respondent corporation acquired the property and assets 
of the old fîrm, including the steamships of the Wilson Line, and 
thereafter itself ran the line, and appointed Sanderson & Son its agents 
and the agents of its steamships, the act of the agents in substituting 
the Sorrento in place of another ship of the same Hne, owned by the 
same corporation, was in fact an assumption of the contract by the 
respondent, and no évidence of intention was necessary. 

We find no force in the contention that Hbelant was not entitled to 
recover because it was not shown that he owned the cattle. He had 
contracted to provide a certain lot of cattle to be carried by the ship 
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(which would thus eaxn freight), and to pay, for any détention of the 
steamer while waiting for them, £50 per day. It was not stipulated 
that the cattle should be his own. He might get them where he 
pleased, and under whatever arrangements with the owner he might 
make. He did get the cattle; had them at the proper place, at the 
proper time, and tendered them. Because the ship was not ready to 
take them, they had to be fed at the place of détention for seven addi- 
tional days. Libelant was the one in control of the cattle. Whether 
he owned them, or acted for some undisclosed principal, he was the 
one to pay the expenses of their keep, and whateyer arrangements he 
oiight hâve had with others for a division of that loss is no concern of 
"espondent. It caused this loss by its delay, and an award of the 
amount against it in this decree in favor of the libelant, with whom the 
contract was made, and payment of the same, will relieve it from any 
possible harassment by any other claimant. The language of the 
paragraph, "steamer guaranties to sail on day named, * * * or 
pay expenses of keep of animais at rate of fifty cents per head per day 
in full," clearly imports a liquidation of damages ; and it being proved, 
as it was, that the animais were kept and fed during the seven days, 
it was not necessary to give évidence as to the détails of the cost, — 
the liquidated amount stipulated in the contract became the measure 
of damages. 

The decree is modifîed by striking eut the item of $471 and interest 
for loss of weight, and as modified is affirmed, with interest and costs 
of appeal. 
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(Circuit Court of Appeals, Eighth Circuit March 10, 1902.) 

No. 1,585. 

CONTRACT8 FOR FUTTJHE DKLrVBKY— VOID ÏV QtFANTITT INDETERMINABLE. 

A contract for tlie future delivery of Personal property is void for 
want of considération and mutuality if the quantity to be dellvered is 
conditioned by the will, wish, or want of one of the parties, but it may 
be sustained if the quantity is ascertalnable otherwlse witli reasonable 
certainty. 

Same— Valid if Mutuai, and Quantity Spbcified. 

An accepted ofEer to furnish or deiiver such articles of Personal prop- 
erty as shall be needed, requlred, or consumed by the established busi- 
ness of the acceptor during a limited time is blnding, and may be en- 
foreed, because it contains the impUed agreement of the acceptor to 
purchase ail the articles required by his business during this time from 
the party who makes the ofCer. 

Samb — Void poe Want of Mdtuality ip Quantity is not Spbcified. 
But an accepted offer to sell or deiiver articles at specified priées dur- 
ing a limited time in such amounts or quantities as the acceptor may 
want or désire In his business, or without any statement of the amount 
or quantity, is without considération and void, because the acceptor is 
not bound to want, désire, or tate any. 

Void Contbacts for Future Dblivbry Valid for Goods Actually Db 
livbred, but Void as to Thosk not Dblivbred. 

Accepted orders for goods under such void contracts constltute salea 
of the goods thus ordered, on the terms of the contracts; but they do 
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not Talldate the agreements as to articles whlch the one refuses to ptir- 
chase or the other refuses t» sell or dellver under the vold contracta, 
because nelther party Is bound to take or dellver any amount or quantlty 
of thèse articles tbereunder. 

6. CoNTRACTS— Intention of Pahtibs cannot Prbvail Over Terms of. 

The intention of parties cannot be imported into a contract where Its 
terms are plain and unambiguous, and they do not express It 

6. Vbripibd Account Pbevails Ovbk Unverifikd Answbr. 

A verlfled aecount must be taken as ti-ue, agalnst a déniai and an oflfset 
pleaded In an unverlfled answer under Gen. St. Kan. 1897, c. 95, § 108. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Thls writ of error challenges a Judgment on the pleadlngs in favor of the 
défendant In error, who was the plaintiff In the court below. For con- 
venlence, the plalntlfE In error wUl be called the "défendant," and the de- 
fendant in error the "plaintiff," In this statement, and In the opinion which 
foUows It The plaintlffi's pétition stated a cause of action upon a verifled 
aecount for $5,573.43. ïhe défendant in its answer denied the avennents of 
the pétition, and pleaded a counterclaim for $5,341.94 damages for the failure 
of the plaintiff to dellver to the défendant after June 1, 1899, certain manu- 
factured articles which It ordered and needed, and which the défendant al- 
leged that the plaintiff was bound to dellver under an alleged written con- 
tract, which it averred was made and brolîen in thls way: On October 27, 
1898, the plaintiff sent to the défendant this letter: 

"Kansas City, Mo., Oct. 27, '98. 
"C. S. Ullman, Esq., Purchasing Agent Cold Blast Transportation Co., S. 
& S. Packing Oo.— Dear Sir: We offer to deliver at your works, during six 
months from November Ist, 1888, the foliowing materiais at the priées stated: 
Bar iron, $1.20 flat delivered by car, $1.25 by wagon. 
Soft Steel bars, $1.25 car load, 1.30 by wagon. 

Machine bolts, 80 and 10 % discount 
U. S. Std. sq. nuts, $6.50 off. 
" " hex. " 7.40 off. 
70 % off extras for tapping. 

— and wlU make in part payment No. 1 wrought scrap at $8.50 net ton, or 
arch bars and transoms at $10.50 net ton, or wrought iron car axles at $12.50 
net ton, delivered your works; the quantlty of scrap to be taken not to ex- 
ceed the welght of materiais sold to you. 

"Yours truly, R. C. Howes, Secy. 

"Wlth option of renewal for 6 months from June Ist, 1899. 

"The K. C. Boit & Nut Co., 
"R. C. Howes, Sec'y." 

On recelpt of the proposition contalned in thls letter the défendant ac- 
cepted it; and between November 1, 1898, and June 1, 1899, it ordered, the 
plaintiff delivered, and the défendant paid for, nuts, bolts, and bars of the 
character specifled in the letter, under the terms and at the priées there 
stated. Before June 1, 1899, the défendant notifled the plaintiff that it exer- 
cised its option to renew the contract evidenced by the letter and acceptance. 
Between June 1, 1899, and Becember 1, 1899, the défendant ordered of the 
plaintiff nuts, bolts, and bars of the character described in the letter, which 
it needed la its business, whlch the plaintiff refused to deliver, and which 
the défendant tvas forced to purchase of others at priées which, in the ag- 
gregate, exeeeded those specifled in the allégea contract between the parties 
by $5,341.94. In addition to the counterclaim, whlch has been stated, the de- 
fendant pleaded an offset of $2,727.18, founded on the alleged fact that the 
plaintiff had charged that amount in excess of the prices specifled in the al- 
leged eontract for nuts, bolts, and bars whlch It had furnished to the de- 
fendant on its orders between June 1, 1899, and December 1, 1899. The 
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answer of the défendant was not verified. There was a reply to It But 
upon thls revlew of a Judgment upon the pleadlngs agalnst the défendant the 
averments of the reply become immaterial, because the allégations of the 
answer stand admitted, and those of the reply whlch assert new matter are 
denled. The only question for considération Is whether the answer stated 
any légal défense, counterclalm, or offset to the cause of action pleaded by 
the plaintiff. 

N. H. Loomis, R. W. Blair, and O. L. Miller, for plaintiff in error. 
W. Littlefield, D. S. Alford, and Ord Clingman, for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYER. Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The main question in this case is whether or not the answer states 
a légal counterclaim. The basis of this counterclaim is that the 
plaintiff failed to deliver nuts, bolts, and bars between June i, 1899, 
and December i, 1899, under the alleged renewal of the so-called 
contract of October 27, 1898. This supposed contract consisted of a 
written offer to deliver manufactured articles in unnamed quantities 
at certain spécifie priées at any time between October 27, 1898, and 
June I, 1899, and the acceptance of that offer, without more. The 
answer contains no averment that either the plaintiff or the défendant 
paid any considération or performed any act to induce the contract, 
except the remitting of the offer by the plaintiff, and the sending of 
its acceptance by the défendant. There was therefore in the incep- 
tion of this alleged agreement no considération for the promise of 
either of the parties to it, except the promise of the other. Neither the 
letter nor the acceptance names any quantity or amount of the articles 
specified that is to be delivered or received under it. The plaintiff 
does not agrée to deliver, nor does the défendant contract to receive 
or pay for, any quantity or amount whatever of the articles named in 
the writings. A promise is a good considération for a promise. But 
no promise constitutes such a considération which is not obligatory 
upon the party promising. It must bind the promisor, so that the 
promisee may maintain an action for its breach, or it is without légal 
effect and void. A promise to furnish, deliver, or receive specified 
articles at certain priées, without any agreement to order or to accept 
any amounts or quantities of the articles, is without binding force or 
effect, because neither party is thereby bound to deliver or to accept 
any quantity or amount whatever. Such promises are void, because 
they lack one of the essential éléments of an agreement, — certainty in 
the thing to be done. Contracts for the future supply during a limited 
time of articles which shall be required or needed or consumed by an 
established business, or used in the opération of certain steamships or 
other machinery, are no exceptions to this principle, because they fall 
under the rule, "Id certum est quod certum reddi potest." But an 
accepted promise to furnish goods, merchandise, or other property, at 
certain priées, during a limited time, in such quantities as the acceptor 
shall require or want in his business, is without considération and 
void. because thç acceptor is not bound thereby to require or take 
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any articles whatever under the supposée! agreement. The lîne o' 
demarkation between valid and invalid contracts hère runs between 
the requirements of machinery, or of an established business, and the 
wants, desires, or requirements of the tentative vendee ; and that be- 
cause the former are either reasonably certain, or may be made so by 
évidence, while the latter are conditioned by the will of the tentative 
vendee alone, and are both uncertain and capable of infinité variation. 

It is, however, contended that, even if this alleged contract was 
void in its inception, it became valid and binding upon the parties 
when the défendant ordered, and the plaintifï delivered and received 
payment for, a large quantity of the manufactured articles at the 
priées and in accordance with the terms of the letter of October 2j, 
1898. But the fatal defect in the alleged contract was that the plain- 
tifï was not bound to deliver, nor the défendant to take and pay for, 
any spécifie quantity of the ofïered articles. As to ail undelivered 
articles, that defect still inheres in the agreement. The plaintifï is 
not bound to deliver, nor the défendant to take and pay for, any 
articles that hâve not been delivered, because there is no spécification 
in the alleged contract of the amount or quantity which the one is to 
deliver and the other to receive. The orders for thèse articles which 
hâve been filled by their delivery specified the amounts so delivered, 
and thus efïected contracts for their sale. But thèse orders and de- 
liveries hâve in no way remedied the fatal defect of the ofïer and 
acceptante regarding those articles which the défendant has ordered, 
and the plaintifï has refused to deliver. The défendant never agreed 
to order or to pay for any quantity of thèse undelivered articles. If 
it had refused to order and take them, no action could hâve been 
maintained for its f allure, because no court could hâve determined 
what amount it was required to take. Nor can an action be better 
maintained against the plaintiff for its failure to deliver the articles 
which the défendant has ordered, because the ofïer contains no meas- 
ure of the quantity which the plaintifï was to deliver, and conse- 
quently no agreement on its part to deliver any whatever. As the 
contract was void in its inception, and has continued to be void as to 
ail undelivered goods, the notice of its renewal which was delivered 
by the défendant was futile, since the renewal of a void contract but 
continues its invalidity. 

It is said that the intention of the parties was to make an agree- 
ment that the plaintifï should sell and deliver, and the défendant 
should buy, ail the articles of the character specified in the ofïer which 
should be needed or required by its business between October 2.J, 
1898, and June I, 1899; that the purpose of the construction and in- 
terprétation of contracts is to ascertain the intention of the parties, 
and that this contract should be interpreted to efïect this intent. The 
answer is that, while arabiguous terms and doubtful stipulations may 
bè interpreted to cirry out the intention of the parties when they fairly 
évidence it, their secret intention cannot be imported into contracts 
whose terms and meaning are plain and unambiguous, and do not 
express it. It is only the intention of the parties which the con- 
tract itself expresses that the courts may enforce. In the case at bar 
ihe ofïer df the plaintifï is nothing but a price list. • The acceptance 
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of the défendant contains no agreement to buy any of the articles 
specified in the list, and there is no ambiguity in the terms, or doubt 
in the meaning, of the writings in issue. To give eflfect to the inten- 
tion of the parties which the défendant now allèges would be to 
ascribe to them a purpose, and to make and enforce for them a con- 
tract, which their writings neither express nor suggest; and this is 
beyond the province of the courts. Railway Co. v. Bagley, 60 Kan. 
424, 431, 56 Pac. 759; Woolsey v. Ryan, 59 Kan. 601, 54 Pac. 664; 
Davie v. Mining Co., 93 Mich. 491, 53 N. W. 625, 24 L,. R. A. 357; 
Vogel V. Pekoc, 157 111. 339, 42 N. E. 386, 30 L. R. A. 491 ; Camp- 
bell V. Lambert, 36 La. Ann. 35, 51 Am. Rep. i ; Turnpike Co. v. Coy, 
13 Ohio St. 84; Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 669, 
19 Am. St. Rep. 205. 

The rules applicable to contracts of this class may be thus briefly 
stated : A contract for the future delivery of personal property is void, 
for want of considération and mutuality, if the quantity to be delivered 
is conditioned by the will, wish, or want of one of the parties ; but it 
may be sustained if the quantity is ascertainable otherwise with rea- 
sonable certainty. An accepted ofïer to furnish or deliver such articles 
of Personal property as shall be needed, required, or consumed by the 
established business of the accepter during a limited time is binding, 
and may be erforced, because it contains the implied agreement of the 
accepter to purchase ail the articles that shall be required in conducting 
his business during this time from the party who makes the offer. 
Wells V. Alexandre, 130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 218; 
Minnesota Lum.ber Co. v. Whitebreast Coal Co. (111. Sup.) 43 N. E. 
774, 31 L. R. A. 529; Parker v. Pettit, 43 N. J. Law, 512. But an 
accepted ofïer to sell or deliver articles at specified priées during a 
limited time in such amounts or quantities as the accepter may want 
or désire in his business, or without any statement of the amount or 
quantity, is without considération and void, because the accepter is not 
bound to want, désire, or take any of the articles mentioned. Bailey 
V. Austrian, 19 Minn. 535 (Gil. 465) ; Tarbox v. Gotzian, 20 Minn. 139 
(Gil. 122); Railway Co. v. Bagley, 60 Kan. 424, 433, 56 Pac. 759; Oil 
Co. v. Kirk, 15 C. C. A. 540, 68 Fed. 791 ; Crâne v. C. Crâne & Ce., 45 
C. C. A. 96, 105 Fed. 869. Accepted orders for goeds under such void 
contracts constitute sales of the goods thus ordered at the priées named 
in the contracts, but they do not validate the agreements as to articles 
which the one refuses to purchase, or the other refuses to sell or de- 
liver, under the void contracts, because neither party is bound to take 
or deliver any amount or quantity of thèse articles thereunder. Crâne 
v. C. Crâne & Co., 45 C. C. A. 96, 105 Fed. 869; Oil Co. v. Kirk, 15 
C. C. A. 540, 68 Fed. 791 ; Campbell v. Lambert, 36 La. Ann. 35 ; 
Railway Co. v. Mitchell, 38 Tex. 85, 95 ; Ashcroft v. Butterworth, 136 
Mass. 511, 514; Drake v. Vorse, 52 lowa, 417, 3 N. W. 465; Thayer 
V. Burchard, 99 Mass. 508, 520 ; Hofifmann v. Maffioli (Wis.) 80 N. W. 
1032, 1035, 47 L. R. A. 427; Railroad Co. v. Jones, 53 111. App. 431, 
437 ; Rafolovitz v. Tobacco Co. (Sup.) 25 N. Y. Supp. 1036. 

Tested by thèse rules, the accepted offer of October 27, 1898, was 
void in its inception for want of considération and mutuality. No 
quantity of nuts, bolts, or bars was named in the ofifer or in the 
114 F.— 6 
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açceptance. The défendant was not bound to order, to receive, or to 
pay for any of the articles naxned in the ofifer ; and there was there- 
fore no considération for the oflfer itself, and no mutuality in the sup- 
posed agreement. The orders which were made and filled prier to 
June I, 1899, constituted valid contracta for the purchase and sale of 
the goods so ordered at the priées named in the ofifer. But they 
effected no agreement on the part of the défendant to order, or on 
the part of the plaintiflf to deliver, any other goods under the offer, 
because the amount of goods whose delivery was contemplated was 
still unnamed. The défendant was not legally bound to order, to 
receive, or to take any articles which it had not ordered, so that there 
was still no considération and no mutuality in the contract as to any 
articles which the défendant had not ordered, or which the plaintiflf 
had not delivered. The refusai of the plaintiflf to honor the orders 
of the défendant was therefore no breach of any valid contract, and 
formed no légal cause of action for the counterclaim. 

It is specified as error that the court refused to permit the défend- 
ant to amend its answer at the trial so as to allège that it orally, and 
by the written contract, agreed to purchase ail of the goods of the 
kinds mentioned in the oflfer of October 27, 1898, "that it might use 
or désire to use during the times mentioned in the contract" ; but no 
argument is presented in support of this spécification, and no plausible 
reason for its assignment is suggested. If the amendment had been 
allowed, the alleged contract would still hâve been void, because, un- 
der the agreement stated in the amendment, the défendant would not 
hâve been bound to désire to use, or to use, any of the articles men- 
tioned in the price list, and there would still hâve been no mutuality 
in the contract. Moreover, the granting of the motion was discre- 
tionary with the court below, and it was made so late that it would 
hâve been no abuse of discrétion to hâve denied it if the amendment 
had been material. It was properly denied because the amendment 
was immaterial, because if it had been allowed the answer would not 
hâve stated facts suflScient to constitute a légal counterclaim, and be- 
cause its allowance was discretionary, and there was no abuse of that 
discrétion. 

In addition to the counterclaim which has been considered, the an- 
swer contained a déniai of the allégations of the complaint, and an 
oflfset against the plaintiflf 's claim for the sum of $2,727.18, which the 
défendant alleged the plaintiflf had charged it in excess of the priées 
specified in the oflfer of October 27, i8çfe, for goods delivered subsé- 
quent to June I, 1899. But the statutes of Kansas provide that : 

"In ail actions, allégations of the exécution of written Instruments and 
Indorsements thereon, of the existence of a corporation or partnershlp, or 
of any appolntment or authority, or the correctness of any account duly 
verifled by the affldavlt of the party, his agent or attomey, shall be taken 
as true unless' the déniai of the same be verifled by the affldavlt of the party, 
hls agent or attomey." Qen. St Kan. 1897, c. 95, 8 108. 

The correctness of the account set forth in the plaintiflf's pétition 
was verified by aflfidavit. The déniai in the answer and the oflfset 
which it pleads challenge the correctness of this account. But the an- 
swer was not verified. Çonsequently, under the express provisions 
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of the statute which has been quotcd, the verified account must be 
taken as true, and neither the déniai nor the offset can be considered 
under the pleadings. 

The judgment below was right, and it is affirmed. 



In re CESSER et al. 

(Circuit Court of Appeals, Second Circuit February 25, 1802.) 

No. 124. 

BANKRUPTS — DlSCIIARGE — CONCEAI.MKKT OP ASSETS. 

On an application by a banlinipt firm for its discliarge, it appeared 
tliat tbe partnpr having charge of Its fluancial affairs made a statement 
to a commercial agency on January lOth, showing a surplus of $153,000; 
that at the time of the failure in October the surplus had been used 
up and debts incurred to over §230,000, making an apparent loss for 
eight months of $383,000. ïestimony was offered by the bankrupts ac- 
counting for the loss of ail but about ÇKW.OOO ot this sum. The partner 
in question admltted making the statement to the commercial agency, 
but stated that "the bookkecper gave it to him, and he thought it was 
true"; that he did not know "whether as a fuct it was .^1 50,000 or not," 
because "the bookkeeper gave him the figures," etc. HHd insufficient to 
show that the §100,000, not accounted for, ever existed, and it was error 
to refuse the bankrupt's discharge on the ground that such sum was 
concealed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see io8 Fed. 205. 

Alexander Blumenstiel, for appellants. 
Otto T. Hess, for respondents. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The spécifications in opposition tolhe 
discharge of the bankrupts were 28 in number, some of them dupli- 
cating each other, and several presenting différent phases of the same 
question. Except as to such as deal with an alleged concealment of 
$100,000, and the taking of a false oath as to the same, the full and 
careful report of the commissioner, to whom the issues raised by the 
spécifications were referred, sufïiciently disposes of thèse spécifications 
adversely to the objectors. It will be sufïicient to discuss the alleged 
concealment, as to the effect of which the commissioner and the dis- 
trict judge differed. 

The firm consisted of three brothers, Tobias, Israël, and Simon, 
and up to 1896 had been engaged in business in New York City as 
manufacturera of clothing. On October 2, 1896, the firm failed, con- 
fessed judgment in favor of certain creditors, assigned certain book 
accounts to others, and secured the appointment by the state court 
of a receiver of the remaining assets. Proceedings were instituted 
by some of the creditors to set aside the receivership ; such applica- 
tion was denied, but the court appointed an additional receiver. Since 
that time said receivers hâve been acting as such, and their appoint- 
ment remains unrevoked and in full force, except that in a judgment 
creditors' action brought by one Metcalf and some others a final judg- 
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ment has been entered setting aside the transfers and the lien creâted 
by the appointaient of the receivers as to such creditors, so- as to en- 
able them to obtain a priority of payment out of the firm assets. In 
May, 189g, the firm filed a voluntary pétition in bankruptcy, were 
adjudicated on the same day, and trustée appointed June 7, 1899. 

The référée fînds that on January 10, 1896, Tobias Lesser, who had 
charge of the financial afïairs of the firm, made a statement to Dun's 
Commercial Agency showing a surplus of $153,858.24 (a similar state- 
ment made the year before showed a surplus of $145,739.18) ; that 
at the time of the failure, however, in October, 1896, this surplus of 
$153,858.24, which was stated to exist in January, was entirely used 
up, and in addition an indebtedness for money loaned and merchan- 
dise purchased had been incurred, amounting to over $230,000, show- 
ing a loss for eight months of $383,000. Testimony was ofïered by 
the bankrupts to show in what ways heavy losses had been incurred 
during that period, but this testimony accounted only for some $285,- 
000. The commissioner, therefore, reported that in his opinion "there 
has been a disappearance of assets amounting to at least the sum of 
$100,000, which is entirely unexplained, and consequently the bank- 
rupts must be presumed to hâve the same in their possession or under 
their control." The commissioner, however, reached the conclusion 
that there was no concealment by the bankrupts from their trustée 
of any of the property belonging to their estate in bankruptcy (section 
29b [i]), because the whole title to ail the bankrupts' property owned 
by them in October, 1896, passed to the receivers in the state court 
action. He held that: 

"The bankrupts at that tlme parted with the title to ail their property, 
and, so far as they are concerned, they cannot recover It The recelvershlp 
still remains, it has never been set aside, and ail the property of the bank- 
rupt that exlsted in October, 1896, whether then or since reduced to posses- 
sion by the receiver, belongs to the receivers for the purposes for which they 
were appointed, and, even if property should now be discovered, It would, in 
my opinion, belong to the receivers. If that be so, there has been no con- 
cealment from the trustée In bankruptcy. In the schedules this reeeivership 
was fuUy set forth, and ail the necessary Information given. There was no 
concealment of the fact of the recelvershlp, and a gênerai statement was 
made of the property in their hands. The bankrupts hâve wlthheld or con- 
cealed nothlng from their trustée in bankruptcy for the reason that they had 
nothing to withhold, the title to ail that they had in October, 1896, having 
passed to the receiver." 

The district judge held that the testimony seemed to justify the 
fînding as to an actual disappearance of $100,000, but further held 
that the proposition enunciated in the above-quoted paragraph is "a 
technicality which ought not to shield the bankrupts from the con- 
séquences of their fraudulent acts, or to defeat the intention of the 
bankrupt law" ; and that, "after a trustée has been appointed in bank- 
ruptcy proceedings, a concealment of assets, which hâve not been 
turned over to a previous receiver, is equally a concealment from 
ireditors, the actual benefîciaries, whether through a receiver or 
through a trustée." 

We incline to the opinion expressed by the commissioner, in view 
of the plain language of the act defining the offense (section 29b [i]) ; 
but it is not necessary to enter into any discussion of that point, be- 
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cause examination of the record has satisfied us that the $icx),ooo is 
mythical, it never disappeared because it never existed, and never 
having existed it has never been concealed. That Tobias Lesser 
stated to the agent of Dun's Commercial Agency that the firm's sur- 
plus in January, 1896, was $153,858.24, is abundantly proved, but 
proof that the statement was made is not proof that it was correct. 
When subséquent investigation shows that $100,000 of the $153,- 
858 is not to be found, the most natural conclusion is that the state- 
ment was false as to the amount of surplus. It cannot be assumed, 
in the absence of any testimony to that efïect, that the statement was 
truthful, and the surplus actually as large as Tobias Lesser then rep- 
résentée! it to be. And there is no testimony at ail that the surplus 
in January, 1896, was actually $153,000. Tobias Lesser was exam- 
ined at length as to the statement he made to Dun. He didn't dis- 
pute that he gave Dun a statement, nor that the statement testified 
to by the agent was the statement he made; but, as to the accuracy 
of the statement, the mo.st he could be got to say was that "the 
bookkeeper gave it to him, and he thought it was true" ; that "as far 
as he knew it was true" ; that "it must hâve been true at the time 
he gave it"; that he "does not know how much surplus they had," 
nor "whether as a fact it was $150,000 or not," because "the book- 
keeper gave him the figures," which he "didn't compare with the 
books." The record is so barren of compétent évidence that the al- 
leged concealed $100,000 ever existed that, in our opinion, the com- 
missioner was clearly in error in fînding that the "bankrupts must be 
presumed to hâve the same in their possession or under their control." 

A second spécification, which was sustained by the district court, 
that the bankrupts made a false oath in verifying their schedules, dé- 
pends also for support on the existence of this alleged $100,000, and 
therefore need not be further considered. 

The decree of the district court is reversed, and discharge ordered. 
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(Circuit Court of Appeals, Elghth Circuit March 24, 1902.) 

No. 1,615. 

1. BA.NKBDPTOY— PaYMBNTS ON AcCOUNT CCHREHT HO PkEFKRBKCBI WhEBK 
SOBSEQUENT CREDITS EXCEBD THKM. 

The recelpt by a créditer of payments upon an account current In the 
usual course of business, which are followed by new crédits ïor property 
delivered to the debtor which becomes a part of his estate, for which 
the créditer is not paid, and which equals or exceeds in amount and 
value the payments, does not constitute a préférence, under section 60a, 
and does not require the créditer to surrender such payments as a condi- 
tion of the allowance of his claim, under section 57g, of the banlirupt 
act of 1898. 

a, Same — CREDrTOH'B Claim on Account Corrbnt not Divisible. 

The claim of a credltor for a balance due upon an account current 
with the bankrupt is one single claim, and, in determlning Its allowance 
and the existence of alleged préférences arising out of the acts it évi- 
dences, it must be so considered. It may not be divlded into Its Items or 
into separate clalms for that purpose. 

(Syllabus by the Court) 
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Appeal from the District Court of the United States for the East- 
em District of Arkansas. 

Eben W. Kimball, for appellant. 
E. B. Kinsworthy, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The E. A. Rosenham Company, a cor- 
poration, sold and delivered merchandise to the Max Elkan Company^ 
another corporation, from time to time, on crédit, in the usual course 
of business, and the Elkan Company paid the Rosenham Company, on 
account at différent times, sums which aggregated $850. Of this sum 
payments amounting to $550 were made within four months of the 
date of the order which adjudged the Elkan Company a bankrupt, and 
payments to the amount of $300 were made more than four months be- 
fore that adjudication. Some of the crédits for the goods sold were 
evidenced by acceptances of the Elkan Company and others by the 
usual book account. When the Elkan Company was adjudged a bank- 
rupt, it was indebted to the Rosenham Company in the sum of 
$3,384.13 on account of the goods which its créditer had sold to it on 
crédit. $1,878.13 of this amount was owing by it when it paid the 
$850, and $1,506 of the amount consisted of new crédits which the 
Rosenham Company had extended to it for goods actually sold to it, 
and which became a part of its estate after ail the payments were made, 
and on account of which nothing has ever been paid to the creditor. 
In this State of the case, the Rosenham Company proved and asked the 
allowance of its claim of $3,384.13 against the estate of the bankrupt. 
It was met by the objection of the trustée that its claim should not be 
allowed unless it first surrendered, under section 57g of the bankrupt 
act, the alleged préférence it received by its acceptance of the $850 
which the debtor had paid or. some of the acceptances it had given for 
some of the goods. The order of the district court was that the part of 
the claim of the creditor which arose out of the $1,506 of new crédits 
which were extended after the $850 was paid should be allowed with- 
out the return of the money thus paid, but that the portion of its 
claim which was based on the amount owing before the $850 was 
paid should not be allowed unless the creditor paid the $850 back to 
the trustée. The trustée has appealed from this order, and he assigns 
as error the allowance bf the portion of the creditor's claim founded 
on the new crédits without requiring the surrender of the $850. 

The order is erroneous, but not for the reason alleged by the ap- 
pellant. The portions of the bankrupt act pertinent to this inquiry 
are : 

"Sec. 57g. The clalms of creditors who hâve received préférences shall not 
be allowed unless such creditors shall surrender their préférences." 

"Sec. 60a. A person ehall be deemed to bave given a préférence If, betng 
Insolvent, he has procured or sufCered a jndgment to be entered against hlm- 
self in favor of any person, or made a transfer of any of hls property, and 
the eftect of tUe enfot«ement of aucb Judgment or transfer wlU be to enable 
asy one of hia creditors to obtaln a gréa ter percentage of tais debt than anjr 
other of such creditors of the same clasB." 
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The term "transfer" in the last section includes a payment. This 
section gives the légal and controlling définition of the préférence 
mentioned in section 57g and other parts of the bankrupt act. It dé- 
clares that it is not every transfer of property or payment of money 
that will constitute a préférence, but such transfers or payments only 
as enable the creditors receiving them to obtain greater percentages 
of their debts than other creditors of the same class. Is a créditer 
who, subséquent to the receipt of payment on an account current, ex- 
tends to his debtor new crédits in excess of the amount of the pay- 
ments for merchandise which actually becomes a part of the debtor's 
estate, thereby "enabled to obtain a greater percentage of his debt" 
than other creditors of the same class ? Take the case in hand. Be- 
fore the $850 was paid the creditor had a claim for $1,878.13 still 
owing for goods sold before that time, and $850 more, in ail $2,728.13. 
After the payments were made it extended new crédits, and put into 
the estate of the debtor new goods, which amounted to $1,506, on 
account of which it has received nothing. Hence at the time of the 
adjudication in bankruptcy its claim was $3,384.13, while it was only 
$2,728.13 before the payments were made. The resuit is that by 
virtue of the payments and the subséquent crédits the estate of the 
bankrupt has been increased to the amount of $656, the claim of the 
creditor has been enhanced by the same amount, and its loss in a pro- 
portionate sum. It has received no benefit, but, on the other hand, 
has incurred a positive loss by the transaction. If it had received no 
payments and extended no crédits subséquent to the time of the pay- 
ment, it would hâve lost that portion of $2,728.13 which will not be 
paid by the estate of the bankrupt, while it will now lose that portion 
of $3,384.13 which that estate will not pay. On the other hand, the 
other creditors receive their proportionate share of $656 more than 
they would hâve received if the payments had never been made and 
the new crédits had never been extended because the estate of the 
bankrupt has goods of the Rosenham Company of the value of $656 
more than it would hâve had in that event. 

It may be said that before the $850 was paid the claim of the Rosen- 
ham Company was $2,728.13, that after its payment it was only $1,878.- 
13, and that the moment the payment was made the creditor had se- 
cured thereby a préférence. This would undoubtedly hâve been true if 
the account and the transaction had closed there. But it did not, and 
it is the actual account and the real transaction, and not those which 
might hâve been, but were not, that condition this case and its déci- 
sion. It was not the purpose or the intention of the parties to this 
transaction to give the creditor a préférence by the payment of this 
$850, and that payment never had that efïect. Parties are presumed 
to intend the ordinary and natural conséquences of their acts. The 
customary and natural efïect of payments upon a live account current 
is the continuance of the account and the extension of new crédits. 
Stop payments upon such an account, and new crédits are not extend- 
ed, and the account doses. Make payments, and the account con- 
tinues and further crédit is given. The payments upon the old crédits 
constitute the inducement for the extension of new crédits, without 
which those crédits would not be made. If the $850 had not been paid 
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to the Rosenham Company on the then existing debt of $2,728.13, ît is 
improbable that that corporation would hâve extended to its debtor the 
subséquent crédits of $1,506 on account of which it has received no 
payments. Thèse motives, purppses, and practices of parties to mu- 
tual running accounts are common knowledge, and courts cannot and 
ought not to be blind to them. The bankrupt act should be read and 
construed, and the transactions of the parties afifected by it should 
be judged in the light of them. 

If at the time when this debtor paid the $850 on the old crédits it 
had bought goods of the value of $1,506 of its creditor, and had paid 
$850 therefor, leaving a balance of $656 owing for them, no one would 
hâve claimed that it had thereby given a préférence. No more did 
the payment of the $850 on the old crédits which induced the new 
crédits of $1,506. The actual efifects of the two transactions upon 
the claim of the creditor, upon the estate of the bankrupt, and upon 
the claims of the other creditors would hâve been identical, and their 
légal efifects could not be différent. In neither the partial payment 
which induces the supposed sale and immédiate delivery of goods nor 
in the payment upon the old crédits which induces new sales upon 
crédit in excess of its amount is "the effect of the enforcement of" 
the payment "to enable" the creditor, in the words of the law, "to ob- 
tain a greater percencage of his debt than other of such creditors of 
the same class." In both the loss is the creditor's and the gain is the 
cstate's. Nor can the payment of the money on the old crédits which 
induces the new crédits be either justly or lawfully segregated from 
the new crédits it induces for the purpose of finding a préférence that 
never in fact existed, and never was intended, any more than the par- 
tial payment for goods when bought can be segregated from that sale 
for such a purpose. The payments and the new crédits they induce 
are parts of the same transaction, inséparable in the intent of the par- 
ties and in their actual and légal effect. The items of an account 
current do not constitute separate claims of the creditor who présents 
them in a court of bankruptcy. They constitute one single claim. 
They cannot be lawfully separated and adjudicated without consid- 
ering their mutual interdependence and relation. Nor can the claim 
they constitute be legally divided into claims, and a lawful adjudica- 
tion of thèse claims be made as though they were not affected by each 
other. The entire account is not only one single claim, but it is one 
single continuing transaction, and in determining the existence of 
the alleged préférences and allowing its proof it must be so considered. 
In re Richter's Estate, 20 Fed. Cas. 749,752 (No. 11,803); I" f^ 
Dickson, 49 C. C. A. 574, m Fed. 726, 728. If, when the claim is 
thus considered, the payments made, and the new crédits which fol- 
low them, decrease the amount owing upon the claim, they may con- 
stitute a préférence to the creditor ; but if they increase it, or leave it 
unaflfected, it is impossible for them to work such a "préférence" in 
his favor, within the true meaning of that term in the bankrupt law. 
Our conclusion is that the receipt by a creditor of payments upon 
an account current, in the usual course of business, which are followed 
by new crédits for property delivered to the debtor, which becomes 
a part of his estate, for which the creditor has not been paid, and 
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which equals or exceeds in amount and value the payments, does 
not constitute a préférence, under section 6oa, and does not require 
the créditer to surrender such payments as a condition of the allow- 
ance of his claim, under section 57g of the bankrupt act of 1898. 

The order below must accordingly be reversed, the appellant must 
pay the costs, the case must be remanded to the district court, with 
instructions to allow the claim of the appellee, without requiring it to 
surrender any of the payments it has received ; and it is so ordered. 



NIOHOLSON et us. y. NORTHERN PAC. ET. CO. 
(Circuit Court of Appeals, Nlnth Circuit. February 3, 1902.) 

No. 711. 

PASSKNGEHa— InJURT WniLB AlTGHTING— EviDBNCH. 

There is évidence to go to tlie Jury on the question whether Injury to 
the internai organs of a passenger was not caused by her fall, when 
throwc to the ground from the lower step of a car, by the négligent 
starting of the train, whlle she was alighting, though the distance to the 
ground was only two feet, she having been a woman 40 years old and 
of délicate health, the ground having been covered with stones, and she 
having struck in a slttlng posture, and, In addition to the testimony of 
physlclans that her condition might hâve been caused by a severe jar, 
she having testlfled that she received a severe jar, and that thls was the 
cause of her in jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

W. W. Woods and J. H. Forney, for plaintiffs in error. 
Stephens & Bunn, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error, Charles Nichol- 
son and Mary E- Nicholson, his wife, brought an action against the 
Northern Pacific Railway Company, the défendant in error, to re- 
cover damages for injuries alleged to hâve been sustained by Mary 
E. Nicholson on January 28, 1899, through the neghgence of the de- 
fendant in error in operating its railway train at the station of Man- 
chester, in the state of Idaho. Mrs. Nicholson, at the time of the 
accident, was returning from Wallace to Manchester as a passenger 
on the train of the défendant in error. As the train approached Man- 
chester, the conductor called out the name of the station, and the 
train then came to a standstill. Mrs. Nicholson proceeded to get out 
of the car and go down the car steps. While she was in the act of 
swinging herself to the ground, the train, without any warning or 
signal, started forward, causing her to fall upon the ground, whereby 
she received, as she allèges, internai injuries which hâve caused her 
great pain and suffering. It was shown that there was no platform 
at the station of Manchester, and no means of getting off the train 
other than by stepping or jumping from the car steps to the ground, 
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Testimony was introduced by the plaintiffs in crror which tended to 
show that Mrs. Nicholson, while she had been a woman of délicate 
heaith and had been the subject of surgical opérations, was, during 
the two years prior to the accident, in reasonably good heaith. She 
testified that when she fell she was "jarred dreadfully," and thought 
she had bones broken. She testified, further, and lier évidence is 
corroborated, so far as such évidence can be corroborated, by that 
of her husband and others, that immédiat ely after the accident she 
suffered very severe pains in the back and groins, and through the 
abdomen, and was so weak that she had to lie down, and was there- 
after for two months under the treatment of a physician on account 
of the injury, and that she went to a hospital, where she remained 
II days, undergoing treatment, and that subsequently she was under 
the care of another physician, who performed an opération upon her, 
and that thereafter she submitted to another opération, ail of which 
trouble, pain, and suffering she testifies was the resuit of the fall. 
Upon the close of the testimony, the court instructed the jury to find 
a verdict for the défendant in error. In so ruling, the court, accord- 
ing to the report of his oral instructions contained in the record, 
seems to hâve been moved by two considérations : First, that the 
évidence showed that Mrs. Nicholson had been in very délicate heaith 
for some years prior to the accident, and several years before had 
suflfered miscarriages, and had submitted to surgical opérations, con- 
cerning which and the nature of her ills the court remarked: "So 
it is to my mind utterly impossible that this distress that she may be 
in could hâve resulted from that accident." The second considéra- 
tion was that the shock or injury which the plaintiff suffered could 
not, in the nature of things, hâve been severe, owing to the short dis- 
tance which she fell. The court said: "She could not hâve had, 
when the car moved, more than one and a half to two feet at the out- 
side to jump. Now, I cannot for a moment believe from my own ob- 
servation and expérience and from the testimony of physicians in 
cases like this that that kind of a fall could hâve injured her seriously. 
If so, four-fifths of the women in the United States would hâve the 
same trouble. * * * it could not hâve been possible that a little 
jump of that kind could hâve created the serions state of her heaith 
to which witnesses hâve testified." The court then referred to the 
testimony of physicians, and said: "They hâve said that a certain 
state of her organs testified to might hâve occurred from an accident, 
but they acknowledge that it would require a very severe accident." 

We are unable to agrée with the trial court that the case should 
hâve been taken from the jury. The négligence of the railway Com- 
pany was fully proven. It was shown that, after the train had come 
to a stop at Manchester, one of the passengers, a young lady who was 
acquainted with the conductor, called his attention to the fact that 
there was snow at the point where the train had stopped, and re- 
quested him to hâve the train moved further up, so that she might 
get ont at a better place. The conductor, without looking to see 
whether other passengers were descending from the train, gave the 
signal to move the train forward, and it started, according to some 
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of the testimony, with quite a jerk, and proceeded a distance of 50 
or 100 feet. Mrs. Nicholson, at the moment when the train started, 
was standing on the lowest step of the car. It is net disputed that 
she was thrown to the ground. The distance which she fell is net 
definitely shown. According to the évidence of the only witness 
who testified on the subject, the height of the lowest step from the 
ground was 25 or 30 inches; but, conceding that it was not more 
than 2 feet, as stated by the court, it is, in our judgment, quite con- 
ceivable that a woman over 40 years of âge, faUing that or even a less 
distance, and striking the earth in a sitting posture, as it has been 
testified Mrs. Nicholson fell, might receive a very severe shock. 
We do not think it would follow, as a conclusion to be deduced by a 
court, that a fall such as that might not hâve produced ail the in- 
juries of which Mrs. Nicholson complained. The testimony of the 
physicians was that the condition in which they found her internai 
organs might hâve been caused by a severe jar. The test of a car-' 
rier's liability in a case of -this kind is not whether the accident, if 
it had occurred to one in robust health, would hâve resulted in a per- 
manent or serious injury. The carrier is bound to carry, with due 
care, the weak, the blind, and the lame, and is responsible for the 
injuries which they sustain by reason of its négligence. It cannot 
whoUy absolve itself from liability by proving that the injured pas- 
senger was in délicate health or diseased before the accident. It is 
true the plaintifï in such an accident must make out his case. He 
must show with reasonable certainty that the injury which he suf- 
îered resulted from the négligence complained of. Mrs. Nicholson 
testified that she received a severe jar, and that that was the cause of 
her injury. The physicians testified that the condition in which she 
was might hâve resulted from a severe jar. The photographs of the 
place where she fell show that the ground was considerably lower 
than the track, and that it was covered with stones and boulders. 
According to some of the witnesses there were from two to seven 
feet of snow on the ground, and according to others there were but 
a few inches. WhoUy aside from the testimony of the physicians and 
the question whether the serious condition in which they found Mrs. 
Nicholson's organs was attributable to her fall, there was her own 
direct and positive testimony as to her acute and long-continued pain 
and sufifering, which she declared was the resuit of the accident, and 
for which, if the jury found her évidence true, damages were recov- 
erable under the pleadings. We think the court erred in ruling that 
there vras no évidence to go to the jury. 

The judgment will be reversed, and the cause remanded for a new 
trial. 
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GIVBN V. TIMES-REPUBLICAN PRINTING CO. et al. 

(Circuit Court of Appeals, Bighth Circuit March 17, 1902.) 

No. 1,608. 
1. EsTOPPEL IN Pais. 

One who, by hls acts or représentations, or by his silence when he 
ought to speak out, elther intentlonally or througb culpable négligence, 
Induces anotàer to belleve certain facts to exlst, and the latter rightfully 
acts on such a bellef , so that he wlll be prejudiced If the former Is per- 
mltted to deny the existence of such facts, is thereby concluslvely 
estopped to interpose such déniai. 

S. Samb — Vbndor of Stock Assbrtiko Inbbbtedness of Corporation to Him. 
The vendor of stoclî may, by his représentations or silence, estop him- 
self from assertlng agalnst a purchaser an Indebtedness of the corpora- 
tion to him. The sole stockhoider of a corporation, by his management 
thereof, by hls treatment of his account with it by hls statement of ita 
resources and liabilities, and by his silence regarding any liabiiity of the 
corporation to him, Induced a purchaser to buy his stock in the belief 
that the corporation was not Indebted tô him. Hdd, the vendor was 
estopped from assertlng or enforcing any indebtedness of the corporation 
to him as agalnst the purchaser of hls stock. 

& Equity— Stookholdbr May Maiktain Bill to Enjoin Action at Law 
Against Corporation. 

A stockhoider of a corporation, who bas been Induced by the repré- 
sentations or culpable négligence of a vendor to buy his stock In the 
belief tliat the corporation is not indebted to him, may ma in tain a bill 
in equity to restrain the vendor from proseeuting an action of debt 
against the corporation. 

(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

J. M. Parker, for appellant. 

A. B. Cummins, James P. Hewitt, Craig T. Wright, and T. Bin- 
ford, for appellees. 

Before CALDWELIv, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree in 
favor of S. C. McFarland and the Times-Republican Printing Com- 
pany, a corporation, to the efïect that the défendant, Welker Given, 
is estopped from maintaining an action at law against the corpora- 
tion, which he commenced on March 15, 1898, in the circuit court 
for the Southern district of lowa, to recover the sum of $8,375 ^^'^ 
interest. 106 Fed. 253. In the pétition in that action Given alleged 
that the corporation was indebted to him (i) for $6,000, which he 
loaned to it on December 9, 1895, and on a promissory note which 
the corporation made and delivered to him for this $6,000; (2) for 
$2,000, which he loaned to the corporation on November 25, 1895, 
and on a promissory note which the corporation made and delivered 
to him for this $2,000; and (3) for $375 on account of his salary for 
the months of july, August, and September, 1895. The gravamen 
of the bill to restrain this action is that Given was the owner of ail 
the capital stock of the printing company from February, 1893, "i^til 
May, 1896, and that in the latter month, by représentations, and by 
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silence when he ought to hâve spoken out, he induced the complain- 
ant, who did not know that the corporation was indebted to him, 
to buy ail its stock, and to pay him $19,000 for it, in the belief that 
the printing company was not indebted to him in any amount what- 
ever. 

The decree which grants the relief sought by the bill is assailed 
upon two grounds, — that there was no equity in the bill, because the 
complainants had an adéquate remedy at law, and that the proof did 
not sustain its allégations. In support of the first contention the rules 
that an estoppel is sometimes a complète défense at law, and that a 
bill to restrain an action at law cannot be maintained on grounds 
which would constitute a complète défense to it, are invoked. They 
hâve no application to this suit, however, because the estoppel pleaded 
in this bill would hâve been no défense to the action at law, which 
has been enjoined. That action was against the corporation. The 
printing company was the only défendant in it. But the printing 
company had not purchased any of its stock or of its property from 
Given, had not been misled into the belief that it owed him nothing, 
and had not acted on that belief to its injury. There was, therefore, 
no estoppel in its favor, and it could not successfully défend the action 
against it upon that ground. And yet, if it was true that McFar- 
land had been induced by the deceitful représentations or silence of 
Given to buy ail the stock of this corporation for $19,000 in the be- 
lief that it owed him nothing, a judgment against the corporation 
for the $8,375 ^"'i interest, which Given claimed in his action at law, 
would inflict a great injury upon McFarland, against which he would 
be utterly remediless at law, because the judgment against the cor- 
poration would be conclusive évidence against him, its only stock- 
holder, of its indebtedness to Given, and it would be paid out of his 
property, because the corporation was solvent, and ail its assets were 
really the property of McFarland. In this way it appears that the 
estoppel which lies at the basis of this suit in equity constituted no 
défense to the action at law. It was no défense for the corporation, 
because no estoppel had arisen in its favor. It was no défense for 
McFarland, because he was not a party to that action, and therefore 
he could not interpose any défense to it. He was, therefore, remedi- 
less at law, and the bill well stated a perfect cause of action in equity 
in his behalf. Nor is the rule that a stockholder cannot maintain a 
suit unless he has first called upon the corporation to bring it, and 
been met by a refusai, which is cited by counsel, applicable to this 
case, because the estoppel which lies at the foundation of this suit did 
not arise in favor of the corporation, and it could not hâve maintained 
a bill to restrain the action at law upon that ground. 

The second objection to the decree is that it is not sustained by the 
évidence. But the proof discloses thèse facts : Given owned ail the 
stock of the printing company from 1893 until May, 1896. During a 
large portion of this time it was managed by McFarland, because 
Given was ill. At times its business was profitable, and at other times 
it was not se. Neither Given nor McFarland paid miich attention 
to the corporate organization. No dividends vcere declared when 
profits were earned, and no corporate action was taken when losses 
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were incurred. The bookkeeper of the coq)oratîon kept an account 
with Given upon its books, in which the latter was charged with the 
moneys which he drew out and credited with those which he paid in. 
But none of the parties to this transaction treated this account as évi- 
dence of any indebtedness of Given to the corporation or of the cor- 
poration to Given. It stood as a mère mémorandum of the amounts 
drawn out and paid in by the sole stockholder of the corporation. 
This is well exemplified by the fact that at the close of the year 1894 
this account disclosed a balance due to Given from the corporation of 
$3,134.07, which was charged ofï to profit and loss, so that the ac- 
count was balanced by direction of Given, because he was the sole 
stockholder; and if there werè any profits he was entitled to them, 
and if there were any losses he must sufifer them. In November and 
December, 1895, Given furnished to the corporation $6,000 and $2,000 
to buy needed machinery, and thèse amounts were placed to his crédit 
on his account in the books of the corporation. On May 13, 1896, 
when the sale to McFarland was consummated, there was, according 
to this account, a balance of $3,638.35 due from the corporation to 
Given. The account books of the printing company contained no 
référence to the promissory notes set forth in Given's pétition in his 
action at law. In this state of the case Given, on May 4, 1896, wrote 
to McFarland: 

"Mr. McFarland: An ofler has come to me suddenly for the T-R,— or a 
large Interest In It,— Just at a tlme when I need money. But I wish flrst to 
make you an extraordinarlly low offer & hope you can arrange to accept It 
at once, for others are urgent. Give me ?7,5(K) cash and my note and assume 
my paper at Marshalltown Bank, and the T-R Is yours. But It wlU be neces- 
sary to act at once." 

The "T-R" was the Times-Republican Printing Company. The 
note referred to in this letter was a promissory note made by Given 
and held by McFarland, on which a balance of $4,000 was owing, 
Given's paper at the Marshalltown Bank, mentioned in the letter, con- 
sisted of his promissory notes for $7,500, which were held by that 
bank. Four days after this letter was delivered, Given directed Mc- 
Farland, who was managing the business of the printing company, to 
hâve a statement of the resources and liabilities of the corporation 
made, which should exclude the account with him; and this state- 
ment was made, dated May 10, 1896, and delivered to Given by Mc- 
Farland. Given procured this statement to use in a negotiation which 
was then pending for a sale by him of the Times-Republican to one 
Dotson. None of the notes or accounts on which Given based the 
action at law hère in issue were mentioned in this statement. Given 
never informed McFarland of the existence of the promissory notes 
set forth in his pétition, and never claimed or suggested to him at 
any time during the negotiation for the sale that the corporation 
was indebted to him for the $8,375, for which he has sued. McFar- 
land did not know that any such promissory notes had been made, 
but he knew the condition of the account books of the company, 
and the manner in which the account with Given had been treated, 
and he knew the contents of the statement prepared by direction of 
Given for use in his negotiation with Dotson. The negotiation with 
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Dotson did not resuit in a sale, and on May 13, 1896, McFarland com- 
plied with the terms of Given's offer to him of May 4, 1896. Given 
assigned to him ail the stock of the corporation, and he took posses- 
sion of ail its property. He testified that by the acts of Given which 
hâve been mentioned, by his treatment of his account with the cor- 
poration, by his exclusion of it from the statement of the resources 
and liabilities of the printing company which he caused to be pre- 
pared for use in his attempted trade with Dotson, by his failure to 
speak of the notes upon which he has now sued, of the existence of 
which McFarland was ignorant, and by his failure to claim or sug- 
gest that the corporation was indebted to him in the sum of $8,375, 
which he now claims from it, he was induced to believe, and did be- 
lieve, that the corporation owed Given nothing. He further testified 
that this belief induced him to make the purchase of the stock, and to 
pay the sum of $19,000 for it, and that he would not hâve done either 
of thèse things if he had been notifîed of this indebtedness of the cor- 
poration to Given. There is much more évidence in this record, but 
none which materially afifects the conclusion which the facts and the 
évidence which hâve been recited, compel. 

No principle is more universal in the jurisprudence of civilized 
nations, no principle is more équitable in itself or more salutary in its 
efifects, than that one who, by his acts or représentations, or by his 
silence when he ought to speak out, intentionally or through culpable 
négligence induces another to beheve certain facts to exist, and the 
.latter rightfully acts on such a belief, so that he will be prejudiced if 
the former is permitted to deny the existence of such facts, is thereby 
conclusively estopped to interpose such déniai. This principle is 
équitable, because it forbids the untruthful or culpably négligent de- 
ceiver from profiting by his own wrong at the expense of the innocent 
purchaser or contractor who believed him. It is salutary, because it 
represses falsehood and fraud. It rests on the soHd foundation of our 
common sensé of justice, which revolts at the idea of rewarding the 
intentional or culpably negHgent deceiver at the expense of the inno- 
cent purchaser who beHeved him. Paxson v. Brown, 61 Fed. 874, 
882, 10 C. C. A. 135, 143, 27 U. S. App. 49, 60; Union Pac. R. Co. v. 
United States, 67 Fed. 975, 979, 15 C. C. A. 123, 127, 32 U. S. 
App. 311, 318; Illinois Trust & Savings Bank v. City of Arkansas 
City, yd Fed. 271, 293, 22 C. C. A. 171, 192, 40 U. S. App. 257, 293, 
34 L. R. A. 518; Cairncross v. Lorimer, 3 Macq. 828; Dickerson v. 
Colgrove, 100 U. S. 578, 582, 25 L. Ed. 618; Kirk v. Hamilton, 102 
U. S. 68, 75, 26 L. Ed. 79; Evans v. Snyder, 64 Mo. 516; Pence v. 
Arbuckle, 22 Minn. 417; Crook v. Corporation of Seaford, L,. R. 10 
Eq. 678 ; Faxton v. Faxon, 28 Mich. 1 59. The case at bar falls far 
vvithin this just and salutary rule of equity jurisprudence. The acts 
of Given in the management of the business of this corporation, in the 
treatment of his account with it, and in the préparation of the state- 
ment of its resources and liabilities for the purpose of making a sale, 
without including therein any statement of his account, and his silence 
concerning any indebtedness of the printing company to him during 
his negotiations with McFarland, when it was his duty to speak out 
and give warning of his unknown notes and his concealed claim, were 
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well calculated to lead a reasonably prudent man to believe that the 
corporation owed him no debt or obligation. The évidence is con- 
vincing that McFarland was induced by thèse acts and this silence to 
entertain this belief, that Given intended that his acts and silence 
should hâve this effect, and that, in the absence of this belief, McFar- 
land would never hâve paid or agreed to pay the sum of $19,000 for 
this stock. Hère is every élément of an équitable estoppel. McFar- 
land has acted on the belief which Given intentionally induced him to 
form, and he cannot now be permitted to deny its correctness, and to 
mulet him in the sum of more than $8,000, because he relied on his acts 
and his silence. 
The decree below is afi&rmed. 



CITY OF SEATTLE v. THOMPSON. 
(Circuit Court of Appeals, Nlnth Circuit February 24, 1902.) 

No. 781. 

APPBAL— CONSTITUTIONAl, QUESTION— JURISDICTIOK. 

Under Judiclary Act March 3, 1891, § 5, provldlng that appeal may be 
taken from the district or circuit courts directly to the suprême court, in 
any case that involves the construction of the constitution of the United 
States, the appellate jurisdiction of the suprême court is exclusive, 
where the record shows, from plalntiff's own statement, that the suit 
really and substantiaily involves a controversy as to a right depending 
on the construction or application of such constitution, and the jurisdic-* 
tlon of the circuit court Is involsed on that ground alone.i 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

John W. Pratt and Pratt & Riddle, for appellant. 
Frederick Bausman, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The jurisdiction of the circuit court in 
this case was invoked, not upon the ground of the diverse citizenship 
of the parties, but upon the ground that the case directly involved the 
construction of the fifth and fourteenth amendments of the constitu- 
tion of the United States, in that, as alleged in the bill, the appellant, 
the city of Seattle, in a proceeding to appropriate a part of an unplatted 
tract of land for use as a public street, without compensation to the 
owner, and creating a lien upon the owner's other land abutting on 
such Street, deprived the appellee of his property without due process 
of law. It is now moved to dismiss the appeal upon the ground that 
this court has no jurisdiction thereof. 

By the fifth section of the judiciary act of March 3, 1891, it is pro- 
vided that appeals or writs of error may be taken from the district or 
circuit courts directly to the suprême court in any case that "involves 

l Jurisdiction ot suprême court on direct revlew of trial courts, see note to 
tau Ow Bew V. U. S., 1 C. C. A. 9, 
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the construction or application of the constitution of the United 
States." In the case of American Sugar Refining Co. v. City of New 
Orléans, i8i U. S. 277, 21 Sup. Ct. 646, 45 L. Ed. 859, it is held that, 
where it appears on the record from the plaintiff's own statement that 
the suit is one which does really and substantially involve a dispute 
or controversy as to a right which dépends upon the construction or 
application of the constitution or some law or treaty of the United 
States, and the jurisdiction of the circuit court is invoked upon that 
ground alone, the case falls strictly within the terms of section 5, and 
the appellate jurisdiction of the suprême court in respect thereto is ex- 
clusive. Upon the authority of that décision the appeal in the présent 
case must be dismissed. 



PARRAMORE v. TAYLOB. 

(Circuit Court of Appeals, Second Circuit. March 10, 1902.) 

No. 31. 

Patents — Stocking Supporter— Infeingbmbnt. 

The Parramore patent. No. 620,391, for a new stocking supporter to be 
used In connection with corsets, and having as its main and novel 
feature a single connection wlth a stud or clasp of the corset, thus dls- 
pensing with ail other means of attachment thereto, held infringed. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Appeal from decree of the circuit court for the district of Connecti- 
cut (105 Fed. 965), which dismissed a bill in equity for the infringement 
of letters patent 629,391, granted to the complainant July 25, 1899, foi 
a new stocking supporter. 

Edwin H. Brown, for appellant. 
J. Edgar Bull, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The invention was a stocking supporter 
to be used in connection with corsets, and its main and novel feature 
was a single connection with a stud or clasp of the corset, thus dis- 
pensing with ail other means of attachment thereto. Tapes or elastics 
at the end of two members, called "suspension elastics," engaged with 
the upper edges of stockings. The upper ends of thèse suspension 
elastics were connected to a "hanger," which was a device consisting 
of a fabric body and a métal hanger pièce formed with an elongated 
loop or eye, and "adapted to be fitted to the lowermost stud of the 
séries of studs forming a part of the clasp of an ordinary corset." 
Before the date of the invention, stocking supporters were in use which 
were fastened to the corset by buttons or hooks upon the corset en- 
gaging with buttonholes or other devices at the top of the elastics, 
but attached to two points on the corset. The Lennon supporter, 
patented June 21, 1898, had two supporters connected by a cross strap. 
The device was attached to the corset by two catches. which engaged 
114 F.— 7 
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loops or rings upon the corset. The patentée device was "the first 
to design a complète détachable device, which sustained both stockings 
from a single existing point of support on the corset," and, notwith- 
standing the apparent simplicity of the improvement, the record dis- 
closes the labor and experiments required to produce a patentable sup- 
porter fastened to the front of the corset by a single point of support 
on the corset, and the inventive character of the device is made ap- 
parent despite fîrst impressions as to triviality. Its novelty and utility 
"in its limited fîeld" are manifest. 
The two claims which are said to hâve been infringed are as follows : 

"(1) A stoeklng supporter conslsting of the duplicate suspension tapes or 
elastlcs, and a single hanger to which the upper ends of the tapes or elastics 
are connected, sald hanger belng provlded with an eye or loop adapted to be 
detachably engaged with the stud of a corset clasp, substantially as de- 
scribed. (2) A stoclilng supporter conslsting of the duplicate stoeklng en- 
gaged members, and means for permanently unlting the two members at 
their upper ends, said means belng In the form of a hanger pièce, which Is 
adapted to be engaged with the corset at the point where the sections of the 
corset meet, substantially as descrlbed." 

The defendant's supporter is a substantial copy of the patented de- 
vice, with the exception of the eye of the hanger. This hanger pièce 
is in the form of an anchor, which is slipped over the top edges of the 
two parts of the corset clasp. The anchor is "inserted after the corset 
is fastened, between the abutting edges of the corset, with its two arms 
extending behind those edges. When drawn downward, there is thus 
formed a lock for the corset, which prevents its unfastening." It does 
not directly engage with the stud of the corset, but does engage in- 
directly, because the stud of the clasp holds the two parts together, 
and the anchor is anchored between the two abutting edges of the 
corset. A différence between the two structures is that in the defend- 
ant's clasp the hanger does not engage with the corset clasp until after 
the two parts of the clasp are fastened together, whereas by the patent 
the loop of the hanger pièce engages with the stud before the corset 
is clasped. 

The circuit court was of opinion that there was no infringement of 
either claim because the defendant's supporter had no eye or loop 
adapted to be detachably engaged with the stud of a corset clasp, 
and that his means for permanently uniting the two members of a 
duplicate stocking supporter were not the described means of the pat- 
ent. It seems to us that the circuit court limited the claims too strictly 
to form, and that the defendant's anchor is a loop which perfonns the 
functions of the loop of the patent in substantially the same way, and 
is, in fact, detachably engaged with the stud of the corset clasp, and 
that the anchor is the équivalent of the described means of claim 2 for 
permanently uniting the two members of the supporter at their upper 
ends, and is in the substantial form of the patented hanger pièce adapt- 
ed to be engaged, and, in fact, engaged, with the corset at the point 
where the sections of the corset meet. 

The decree of the circuit court is reversed, with costs of this court, 
and the cause is remanded to the circuit court, with instructions to 
enter a decree in accordance with the foregoing opinion. 
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SMITH V. YELLOW FINE CO. 

(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

No. 02. 

Rbmovai. of Vessel fkom Wharf— Liability for Injurt. 

A Company at wliose wharf a vessel Is unloading cargo for it is liable 
for Injury to her, through its superlntendent, acting wlthin the sphère 
of bis authority, removing her, wlthout knowledge of her owner, who 
was in command of her, to a place which her owner had told him was 
unsafe. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see io8 Fed. 88i. 

Otto Hess, for appellant. 
Martin A. Ryan, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

PER CURIAM. The court below found, in substance, that the 
Hbelant's steam canal boat was moved from the end of the wharf of 
the Yellow Fine Company, where she was unloading cargo for that 
Company, into the adjoining slip by the orders of the company's 
superintendent, the libelant who was in command of the boat being 
temporarily absent ; that the libelant had previously been requested by 
the superintendent to move the vessel into the slip, but, having sound- 
ed the bottom and found it uneven and unsafe for his boat, so informed 
the superintendent, and refused to consent to hâve her moved there; 
that the vessel was moved at high water, and was strained and dam- 
aged when the water receded by grounding amidships with her stern 
afloat. Thèse fîndings of fact, made upon confîicting testimony quite 
evenly balanced, and its weight depending upon the credibility of wit- 
nesses who were examined in the présence of the district judge, should 
not be disturbed by this court (The Jersey City, 2 C. C. A. 365, 51 
Fed. 527; The City of New York, 4 C. C. A. 268, 54 Fed. 181), and 
are décisive of the case. The superintendent, having assumed upon 
his own responsibility to remove the boat to a place which her owner 
had told him was unsafe, acted at his own risk, and, as his act was 
within the sphère of his authority, the company became Hable for its 
legitimate conséquences. Différent considérations would arise if the 
libelant had been présent when the boat was moved, but as the ground- 
ing, as well as the removal, took place before he had returned to the 
dock, he was in no respect guilty of contributory fault. 

The decree is afifirmed, with interest and costs. 
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BiRADX V. CHICAGO & G. "W. HT. CO. 

(Circuit Court of Appeals, Eighth Circuit March 3, 1902.) 

No. 1,543. 

L Mastbk'b and Skiîtant's Dutt in Opération or RAitHO ad— Négligence. 

The duty of se operating a safely constructed and equipped raiiroad, 

snbject to the rules and gênerai supervision of the master, as to keep it 

reasonably safe for those employed upon It, Is not a positive duty of the 

master, but a prlmary duty of the servant 

X. Carbikbs— LiABiLiTT TO Passengbhs of Railwat Compant Opebating ovbb 
Anothbb Railboad. 

A raiiroad company operating Its trains over the raiiroad of another 
corporation by permission is llable to its passengers for the négligence 
of the servants of the licenslng corporation. 

S, Mastkh and Servant — Liabilitt to Bkbvants of Railwat Company Opeb- 
ating ovEB Another Railboad. 

A railway company runnlng its trains over another road by permission 
Is liable to its employés for the négligence of the servants of the licens- 
lng corporation In the discharge of the absolute dutles of the master. 

4. Bame. 

But such a railway company Is not liable to its servants for the négli- 
gence of the employés of the licenslng corporation In the discharge of 
thelr dutles as ser^'ants. 

Bl Same— Respondbat Supebior— Powbb of Control Test of Application. 
The power of the alleged master or principal to command or direct the 
alleged servant or agent is the test of the liability of the former for the 
acts of the latter, under the maxlm respondeat superior. If the master 
or principal has no power to command or direct the alleged servant or 
agent he Is not responsible for hls acts, because there Is no superior 
to respond. 

8. Same— Employé of Railway Company not Fbllow Servant of Employé 
OF Depot Company. 

The G. W. Ey. Co. was operating a train through the yards of a dépôt 
corporation, under the customary contract for the use of the yards and 
dépôt jolntly with other companies having llke contracts, when one of 
its employés was killed by the alleged négligence of the servants of the 
dépôt company In failing to properly turn the swltches, which were 
under the control of the latter company. Helê the switchmen of the 
dépôt company were not the fellow servants of the employés of the rail- 
way company, nor were they the agents or servants of that company, 
withln the meaning of the fellow servant statute of Minnesota (St 1894, 
{ 2701).! 

7. Bamb— Respondeat Superior— Terminal Yards— Contract for Use Ob' 

CREATES NO PaRTNBUSHIP OR AgENCY. 

The ordinary contracts between a dépôt corporation and several raii- 
road companies for the use of a dépôt and transfer yards do not establlsh 
a partnershlp relation between the companies, nor make the dépôt cor- 
poration the servant or agent of the raiiroad companies, so that they 
become liable for the négligence of its servants, under the maxim re- 
spondeat superior. 

Caldwell, Circuit Judge, dlssentlng. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

1 Who are fellow servants, see note to Raiiroad Co. v. Smith, 8 O. O. A, 
668; Railway Co. v. Johnston, a C. A. 596; Flippin v. Klmball, 31 G. 0. 
A. 286. 
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Charles A. Clark (James W. Clark and William G. Clark, on the 
brief), for plaintiff in error. 

Carroll Wright (A. B. Cummins and James P. Hewitt, on the brief), 
for défendant in error. 

Before CALOWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge. Elizabeth Brady, as administratrix of 
the estate of John J. Brady, brought an action against the Chicago & 
Great Western Railway Company for neghgence resulting in the death 
of Brady, and at the close of the évidence produced on her behalf the 
court instructed the jury to return a verdict in favor of the défendant. 
The judgment, based upon this instruction, is challenged by this writ 
of error. 

The facts established at the trial were thèse: John J. Brady was 
the foreman of a switch crew in the employment of the Chicago & 
Great Western Railway Company, engaged in discharging the custom- 
ary duties of such crevvs at the city of St. Paul. In the early moming 
of November i, 1896, while it was yet dark, it became Brady's duty 
to take his train, which consisted of an engine, tender, and caboose, 
from West St. Paul across the Mississippi river, and through the 
yards of the St. Paul Union Depot Company, to Mississippi street, a 
distance of two or three miles. He had exclusive charge of this train, 
and he directed the crew to couple the caboose on to the rear of the 
engine, and to back the train across the river and through the yards. 
He took his station on the forward end of the caboose as it was sent 
into the darkness. The only Hght he had at that end of the train was 
a lantern. As he was backing this train through the yards at a speed 
of about six miles an hour it collided with a refrigerator car on a por- 
tion of one of the transfer tracks of the dépôt company, called the 
"dead track," and so injured Brady that he died. This dead track was 
long enough to hold four or lîve cars. It was used by several railroad 
companies as a place of deposit of cars that were ready to be trans- 
ferred from one railroad to another. It was provided with a switch 
at each end, by means of which trains could be sent around it when it 
was cccupied by cars. When the switches were turned to send trains 
around it they displayed red switch lights, and when the dead track 
was clear, and was lined up with that on which Brady approached it, 
the switches displayed green lights. At such times it formed a part of 
the main track through the dépôt yards used by the défendant for the 
passage of its freight trains. At the time of the accident the switch 
lights were green, thus indicating that the dead track was clear. It 
was not the duty or the privilège of the servants of the Great Western 
Railway Company to operate thèse switches. The dead track, the 
switches connected with it, and ail the raiiroads and switches in this 
yard were the property of the St. Paul Union Depot Company, a cor- 
poration of the State of Minnesota. This company had the exclusive 
management and control of ail thèse tracks and switches, and the 
Great Western Railway Company had a contract with it for a transfer 
of its cars and engines and for permission to run its trains through 
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the yards. Six other railroad companies had similar agreements with 
the terminal company. The dépôt company employed three or four 
switchmen whose exclusive duty it was to throw the switches in the 
yards for those who were entitled to use them under thèse contracts. 
The dead track on which the accident happened was used largely in 
the daytime for the deposit of cars to be transferred from railroad to 
railroad, but it was used at night only for spécial work, such as per- 
ishable freight and stock. One of the plaintiff's witnesses said that 
from his expérience it was lined up anywhere after lo o'clock at night 
until 5 o'clock in the morning so that it was proper to proceed with- 
out delay or bothering a switch tender to be there; that there was 
liable to be some transferring at night, and the placing of cars upon 
this dead track ; that ail the trainmen and switching crews knew that 
this track was used for standing cars; and that the customary way 
of protecting thèse cars on this dead track was to set the switches so 
that they would display red lights, and send approaching trains around 
it. He also testified as foUows : 

"The crew of one railroad company would set cars there, to be afterwards 
recelved and taken by the crew of another company. But the cars were to 
be Immediately afterwards taken or protected. To the best of ray knowledge, 
they were always immediately taken or else protected. If they were pro- 
tected, then they might remaiu there for some considérable length of time. 
It Is a pièce of track that Is buslly used for transfer work, and rery seldom 
anything stands there long, but there may be some delay where tliey could 
not possibly get the car, and it would stay there for half an hour. They 
couldn't allow anything to stand there any longer, you know, to make a rule 
of it. It is true that this dead track was very much in use, and that cars 
were frequently stood there for a greater or less length of tlme,— freight cars 
which were not attached to an engine. At varions times In the evening they 
wouldn't even allow you to eut your engine from the car there at ail, and 
leave It there. You could stay right there and hold the car until the other 
engine was ready to take right hold of it: that is, at certain times. The 
Union Depot yards at the place In question are very thickly laid and covered 
with switches. The yards at that tlme consisted of almost a complète net- 
work of rallway tracks running in ail directions, used by the various railroad 
companies I haye referred to and by the Union Depot Company for trans- 
ferring, switching, and handling freight trains, and also passenger trains. 
• * • It was not defendant's custom to hâve any one at the dead track 
In question to watch or protect cars placed upon the dead track by other 
companies. It was the custom for the Union Depot switch tenders to pro- 
tect those cars." 

There was no évidence that the défendant or any of its servants 
placed the refrigerator car with which Brady's train coUided upon the 
dead track. 

Upon this State of facts counsel for the plaintiflf in error insist that 
the direction of the court to the jury to return a verdict for the de- 
fendant was erroneous (i) because the railway company was liable 
for the négligence of the dépôt company in its discharge of the posi- 
tive duty of the master to exercise ordinary care to provide a reason- 
ably safe place for the servant to work, and there is some évidence of 
sudi négligence on the part of the terminal company ; and, (2) because 
the servants of the dépôt company were the fellow servants of the 
employés of the railway company, there was some évidence that the 
servants of the former company were négligent in the discharge of 
their primary duties as servants, and under the statute of Minnesota 
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a raiiway company is liable to its employés for injuries inflicted upon 
them by the négligence of their fellow servants. 

Before entering upon a discussion of thèse contentions, it will be 
well to fix clearly in mind the négligence and the nature of the négli- 
gence which was the cause of this déplorable accident. Was it nég- 
ligence in the construction, repair, or maintenance of the road, its 
switches and appurtenances, or was it carelessness in their opération? 
for the line of demarkation which séparâtes the absolute duty of the 
master from the primary duty of his servants lies hère. It is the duty 
of the railroad company to use ordinary care to furnish a reasonably 
safe railroad machine; to exercise reasonable diligence to keep it in 
repair ; to use ordinary care to employ a sufficient number of reason- 
ably compétent servants to operate it ; to establish reasonable rules 
for, and to exercise proper supervision of, its opération. But when 
this duty is performed an equally positive duty rests upon the servants 
to keep the great machine from becoming dangerous by their opéra- 
tion of it and to work it with reasonable care. The railroad tracks, 
the switches, the engine, and the caboose were on November i, 1896, 
well constructed and in good repair. If they had been operated with 
ordinary care, they would not hâve caused the death of Brady. If 
the servants who put the refrigerator car on the dead track had placed 
red lights upon it, if when it was placed there the switchmen of the 
dépôt company had turned the switches so as to display red lights and 
so as to send Brady's train around it, or if Brady had run his train 
through the yard in the dark with the engine and its blazing headlight 
foremost rather than the caboose (Southern Pac. Co. v. Yeargin, 48 
C. C. A. 497, 109 Fed. 436), the fatal resuit could not hâve foUowed. 
The failure to do thèse things was négligence, but it was not négligence 
in the discharge of any duty of the master. It was négligence in the 
discharge of the duties of the servants ; négligence in the opération of 
the railroad machine, which had been safely constructed and main- 
tained, and which was made dangerous by the negHgent discharge of 
the duties of thèse servants in its opération. Railroad Co. v. Need- 
ham, 63 Fed. 107, 109, 11 C. C. A. 56, 58, 59, 27 U. S. App. 227, 231 ; 
Railroad Co. v. Mase's Adm'x, 63 Fed. 114, 115, 11 C. C. A. 63, 64, 
27 U. S. App. 238, 240. 

Bearing in mind the nature of the négligence which caused the acci- 
dent, let us now consider the first position of counsel for the plain- 
tiff in error. It is that the défendant was liable for the death of Brady 
because the dépôt company was négligent in the discharge of the pos- 
itive duties of the master. The défendant was operating its trains in 
the yard and over the raiiroads of the dépôt company under a con- 
tract which excluded it from ail management and control of this yard, 
its raiiroads and switches, and imposed upon the dépôt company ex- 
clu sively ail the positive duties of the master in this regard. The 
rules of law governing the liability of a railroad company while run- 
ning its trains over the railroad of another corporation are too well 
settled to admit of discussion. Such a company is liable to passen- 
gers and shippers for the causal négligence of the licensing company 
and of its servants, whether this négligence occurs in the discharge of 
the positive duties of the master or in the performance of the primary 
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duties ofthe servant. Railroad Co. v. Barron, 5 Wall. 104, 18 L,. Ed. 
591 ; McElroy v. Railroad Corp., 4 Cush. 400, 402, 50 Am. Dec. 794; 
Central Trust Co. v. Denver R. G. R. Co., 97 Fed. 239, 38 C. C. A. 
143 ; Murray v. Railroad Co. (Conn.) 34 Atl. 506, 508, 32 L,. R. A. 
539. The reason for this rule is that the carrier contracts with the 
passengers and shippers to carry them and their property with reason- 
able safety, and the failure so to do is equally a breach of this contract, 
whether it results from négligence in the discharge of the duties of the 
master or of those of the servants. There is, however, no such con- 
tract between the railroad company and its employés. Their relations 
and their liabilities are governed by the relative duties imposed upon 
them by the law. They join in a dangerous occupation. The serv- 
ants know its dangers as well as the master. If they are operating 
over the railroad or in the yards of a corporation which does not em- 
ploy them, they are aware of that fact and of the risk of accident from 
the négligence of the employés of that corporation. AU thèse risks 
which they know, or which they might know by the exercise of rea- 
sonable prudence and diligence, excepting only those dangers which 
it is the positive duty of the master to protect them from, they assume 
as between themselves and their master when they enter upon and 
continue in the employment. They may undoubtedly recover of those 
who are guilty of the neghgence which causes their injury just as they 
may recover of any stranger who commits a tortious act that inflicts 
injury upon them while they are operating their trains. This is ail 
that the cases of Lockhart v. Railroad Co. (C. C.) 40 Fed. 631, and 
McMarshall v. Railway Co., 80 lowa, 757, 45 N. W. 1065, 20 Am. St. 
Rep. 445, cited by plaintifif in error's counsel, décide. 

But their master does not assume and is not liable to them for the 
négligence of the servants of the licensing company when the latter 
are not engaged in the discharge of the positive duties of the master. 
Clark V. Railroad Co., 92 111. 43 ; Byrne v. Railroad Co., 9 C. C. A. 
666, 61 Fed. 605, 608, 24 L. R. A. 693; Miller v. Railway Co., 76 
lowa, 655, 659, 39 N. W. 188, 14 Am. St. Rep. 258; Hilsdorf v. City 
of St. Louis, 45 Mo. 94, 98, 100 Am. Dec. 352. 

On the other hand, the master cannot renounce his absolute duties 
to his servant, or so delegate them to another as to relieve himself from 
liability for their discharge, and a railroad company which opérâtes its 
train over another's road remains liable to its servants for any failure 
of the employés of the latter in their discharge of the positive duties 
of the master. Stetler v. Railway Co., 46 Wis. 497, i N. W. 112; 
Harding v. Transfer Co. (Minn.) 83 N. W. 395; Railroad Co. v. 
Dorsey (Tex. Sup.) 18 S. W. 444. 

The Great Western Railway Company, therefore, was liable to the 
plaintifï for any négligence of the servants of the dépôt company in 
the discharge of the absolute duties of the master which contributed 
to the death of Brady, and for that négligence only; and the first ques- 
tion presented to the court was whether or not the testimony presented 
any substantial évidence of such négligence which would warrant the 
jury in returning a verdict to that efïect. There is always a pre- 
liminary question for the judge at the close of the évidence before a 
case can be submitted to the jury, and that question is not whether 
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or not there is any évidence, but whether or not there is any substan- 
tial évidence upon which the jury can properly render a verdict in favor 
of the party who produces it. Railway Co. v. Belliwith, 83 Fed. 437, 
441, 28 C. C. A. 358, 362, 55 U. S. App. 113, 121; Association v. 
Wilson, 100 Fed. 368, 370, 40 C. C. A. 411, 413; Commissioners v. 
Clark, 94 U. S. 278, 284, 24 L. Ed. 59; Nortli Pennsylvania R. Co. v. 
Commercial Nat. Bank, 123 U. S. 727, 733, 8 Sup. Ct. 266, 31 L. Ed. 
287; Railway Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 
L. Ed. 213; Laclede Fire-Brick Mfg. Co. v. Hartford Steam Boiler 
Inspection & Ins. Co., 60 Fed. 351, 354, 9 C. C. A. i, 4, 19 U. S. App. 
510, 515 ; Gowen v. Harley, 56 Fed. 973, 6 C. C. A. 190, 12 U. S. App. 
574. 585; Motey v. Granité Co., 74 Fed. 155, 157, 20 C. C. A. 366, 
368, 36 U. S. App. 682, 687. 

It is not claimed that the railroad, the switches, or any of the appa- 
ratus of the Union Depot Company were defective, or that there vvas 
any négligence in their construction or maintenance. It is, however, 
urged that there was évidence that that company was négligent (i) 
in promulgating reasonable rules, (2) in failing to employ a sufH- 
cient number of switchmen, and (3) in exercising control and super- 
vision of the opération of its yard. The argument in support of this 
position proceeds upon the assumption that there was évidence in this 
record from which the inference may properly be drawn that there 
was no rule or supervision of the dépôt company which required a 
switchman to be in attendance in the yards and to protect cars placed 
upon the dead track by turning the switches between 11 o'clock at 
night and 5 o'clock in the morning. But this assumption is unwar- 
ranted by the évidence. It rests on this statement of one of the wit- 
nesses: "From my expérience thèse tracks were lined up anywhere 
after 11 o'clock at night until 5 o'clock in the morning, so that it 
was proper to proceed without delay or bothering a switch tender 
to be there." This testimony does not indicate that no switchman was 
required to be there or that no switchman was there during thèse 
hours. It tends to show that there was one in attendance, because it 
speaks of bothering him, and, if he had not been there, he could not 
hâve been bothered. If it shows anything, it proves that there were 
one or more switchmen in attendance, but that it was proper for Brady 
to proceed without bothering them, because at the hour when he 
passed through the yards the tracks were usually lined up and clear. 
Other portions of the testimony of this witness make it plain that it 
was the custom and practice of the dépôt company to hâve switchmen 
in the yards, to protect cars left on this dead track, at ail hours of the 
day and night. He says : 

"There was liable to be some transferring at night, and placing of cars on 
the dead track. ♦ * * It was the duty of the switch tenders employed 
by the Union Depot Company to set tlie switches In this locallty, Includlng 
the switches that led to and from the transfer tracli; referred to. * * • 
The crew of one railroad company would set cars there to be afterwards 
talien and recelved by the crew of another company, but tie cars were to 
be immedlately afterwards talien or protected. To the best of my knowledge, 
they were always Immedlately taken or else protected. * * * It was not 
the defendant's custom to hâve any one at the dead track In question to 
wateh or protect cars placed upon the dead track by other companies. It 
was the custom for the Union Depot swltchtenders to protect those cars." 
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The plain effect of this testimony is thàt, whîle ît was not the duty 
or the custom of the défendant to protect thèse cars, it was the in- 
variable custom and the practice of the switch tenders of the dépôt 
Company to do so, both by night and by day. 

Now, the burden was on the plaintifï to prove the négligence upon 
which its counsel relies. The légal presumption was that the dépôt 
Company made and announced reasonable rules, and that it exercised 
reasonable supervision. Conceding that it should hâve made such 
rules, and should hâve exercised such supervision, that it would hâve 
been the duty and the practice of its switchmen to protect this re- 
frigerator car on the dead track by turning the switches at night, 
the légal presumption is that it made such rules and exercised such 
supervision. There is no évidence to the contrary, and the necessary 
inference from the testimony is that this terminal company fully dis- 
charged its duty, for the évidence is that it was the duty and custom 
of ail the switchmen to protect thèse cars, and the only conceivable 
way in which this duty could hâve been imposed and this custom es- 
tablished was by a rule and supervision which required it. Such a 
rule and supervision constitutes the discharge of the whole duty of 
the dépôt company in this regard, It was not required to go farther. 
The duty of supervision does not require a master to place a spy or a 
watchman by the side of each switchman or employé to see that he 
discharges his duty. It is enough that reasonable rules are estab- 
lished and made known to him, and that a supervision and control are 
exercised which establish the custom of compliance with them. The 
légal presumption is that the servant as well as the master will dis- 
charge his duty, and upon this presumption the master has the right to 
rely in the performance of his duty. There was no évidence in this 
case which would hâve sustained a finding of the jury that there was 
any négligence on the part of the dépôt company in promulgating 
rules for, or in exerdsing supervision over, the opération of its rail- 
roads and yards. 

There is no claim that it did not employ compétent servants, but it 
is said that it did not engage a sufficient number of them. The sug- 
gestion is without support in the évidence. The only testimony on 
the subject is that there were something like loo switches in the 
yard, and three or four switchmen, who did nothing but throw them. 
There was no évidence that thèse switchmen were at any time insuf- 
ficient in number to speedily and carefuUy work tl.e switches, much less 
that they were so in the night when this accident happened and when 
the business in the yard was necessarily light. Nor was there any évi- 
dence that the accident was the effect of a lack of employés. The 
resuit is that there was not only no évidence from which the infer- 
ence coùld hâve been fairly drawn that the dépôt company was guilty 
of négligence in the discharge of any of the positive duties of the 
master, but the légal presumptions and the testimony alike concur in 
establishing the conclusion that it completely discharged thèse duties, 
and that the sole cause of the accident was the négligence of one or 
more servants in the discharge of the primary duties imposed upon 
them. The défendant, therefore, was not liable on account of its 
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own négligence or on account of the négligence of the dépôt company 

in the discharge of the absolute duties of the master. 

The second proposition of counsel for the plaintiff in error is that 
the dépôt company and its employés were fellow servants of Brady 
and the other employés of the défendant, and that the latter is liable 
for their négligence in failing to turn the switches and protect the 
refrigerator car under the Minnesota statute, which reads : 

"Bvery railroad corporation ownlng or operating a rallroad In this state 
shall be liable for ail damages sustalned by any agent or servant tbereof by 
reason of the négligence of any other agent or servant thereof, without con- 
trlbutory négligence on hls part" St MInn. 1894, ? 2701. 

L,et it be borne in mind in the considération of this contention that, 
if there was any act of négligence on the part of the servants of the 
dépôt company established in this case, it was the failure of its switch- 
men to throw the switches and protect the refrigerator car when placed 
on the dead track. The question, then, is whether at the time this 
car was set upon the track, and the switchmen of the dépôt company 
failed to turn the switches, they were the agents or servants, or 
their master was the agent or servant of the défendant, so that 
the latter may be held for their càrelessness under the doctrine of 
respondeat superior. This question must be answered by a déter- 
mination of the question whether or not the défendant had the power 
to command thèse switchmen, and to direct them what to do and 
where to do it, when that car was set upon the track. The power 
of control is the test of liability, under the maxim respondeat supe- 
rior. If the master cannot command the alleged servant, then the 
acts of the latter are not his, and he is not responsible for them. If 
the principal cannot control and direct the alleged agent, then he is 
not his agent, and the principal is not liable for his acts or his omis- 
sions. In such case the maxim respondeat superior has no applica- 
tion, because there is no superior to respond. In an action against 
an alleged master or principal for the act of his alleged servant or 
agent under the maxim respondeat superior, there can be no recovery 
in the absence of the right and power in the former to command or 
direct the latter in the performance of the act charged, because in 
such a case there is no superior to answer. Atwood v. Railway Co. 
(C. C.) 72 Fed. 447, 454, 455 ; Byrne v. Railroad Co., 9 C. C. A. 666, 
61 Fed. 605, 608, 24 L,. R. A. 693 ; Hilsdorf v. City of St. Louis, 45 
Mo. 94, 98, 100 Am. Dec. 352; Town of Pawlet v. Rutland & W. 
R. Co., 28 Vt. 297, 300; Miller v. Railroad Co., 76 lowa, 655, 659, 
39 N. W. 188, 14 Am. St. Rep. 258 ; Wood, R. R. § 388 ; Donovan v. 
Construction Syndicate [1893] i Q. B. Div. 629; Rourke v. CoUiery 
Co., 2 C. P. Div. 205. 

Let us test the claim of the counsel for the plaintifï by this rule. 
The défendant was a railway corporation which owned and operated 
railroads from St. Paul to Chicago and from St. Paul to Kansas City. 
The dépôt company was a corporation of the state of Minnesota which 
owned and operated the union passenger dépôt and the transfer yard 
in the city of St. Paul. Its capital stock was $350,000, and this stock 
had been taken in equal amounts by seven railroad corporations, which 
used the yard and the dépôt. It had mortgaged its property for 
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$25o,ocx). Oh Janùary 15, 1894, it made a contract with the défendant 
in which the parties agreed that the railway company should hâve the 
use of the station and yard of the dépôt company with the other six 
railroad corporations until 1979, and that it would make this station 
its main passenger dépôt in St. Paul ; that the dépôt company would 
maintain and operate with its own employés its station and its yard; 
that it would provide ail necessary buildings and machinery and ail 
needed mechanics and workmen; that the défendant would pay its 
proportionate share to be fixed by the board of directors of the dépôt 
company of the aggregate annual rental of the property of the latter 
company, which should consist of the current expenses of maintaining 
and operating the dépôt and yards, the interest on its mortgage debt, 
and a dividend of 6 per cent, on its capital stock, less the income de- 
rived from the rent of the use of the privilèges in or on the property to 
others than the seven railroad companies ; that the dépôt company 
should hâve the exclusive right and power to estabhsh reasonable 
rules and régulations for the opération of the property used, and that 
the railway company should comply with them; that the dépôt com- 
pany would permit the railway company to transfer to and receive from 
other companies passenger and freight cars, engines, and trains 
through its yard; that the dépôt company should hâve the gênerai 
control, management, and supervision of the passenger dépôt, grounds, 
tracks, and railways constituting its property, and of the business con- 
ducted thereon; "that inasmuch as the ofïicers, agents, and employés 
of the party of the first part (the dépôt company) are in fact employed 
for and in furtherance of the business of the companies using said 
grounds" the dépôt company shall not be liable to the railway com- 
pany for any damage resulting to the latter from the négligence of 
the servants of the former, and the railway company will indemnify 
the dépôt company against any claims for damages caused by its en- 
gines or cars, or by the négligence of the employés of the dépôt com- 
pany while acting for or in furtherance of the business of the railway 
company, or as the mutual servant of both. 

Counsel seize upon the stipulation of this contract last quoted, and 
insist that by it the dépôt company and its servants are made the agents 
and the servants of the défendant, because it récites that they are em- 
ployed for and in furtherance of the business of the companies using 
the grounds, and because it promises indemnity against their négli- 
gence when acting in furtherance of the business of the défendants or 
as mutual agents of both. But the relation of the parties to this con- 
tract is not to be determined by a single excerpt from it. It must be 
found by a carefui perusal and interprétation of the entire agreement. 
When the entire contract is read, the true intent of the parties is 
ascertained, and the test of the power of the défendant to command 
and direct the switchmen in the performance of the fatal act of nég- 
ligence is applied, there can remain little doubt that they were neither 
the servants nor agents of the défendant, and that it was not liable for 
their omission. The express provisions of the contract that the dépôt 
company should hâve the exclusive management and control of the 
station grounds and railroads and of the business thereon, the exclu- 
sive right and power to make rules and régulations for their opération, 
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and that it should furnish the employés to carry on this business, can- 
not fail to prevail over the mère récital on which counsel relies for 
success, and they demonstrate the fact that the défendant company 
was without any power or authority to control or direct the switchmen 
in the discharge of any of their duties. It had no right to turn a 
switch or to command any employé of its own or of any other com- 
pany to throw one. The lirait of its privilège was its right to de- 
mand that its cars and trains should be transferred under its agree- 
ment ; but the exclusive power to détermine and to direct its servants 
how, when, and where this transfer should be made was expressly re- 
served to the dépôt company. 

The provision that the défendant will indemnify the terminal com- 
pany against claims for damages arising out of the acts and omissions 
of the latter's servants while acting in furtherance of the business of 
the défendant or as the mutual agents of both cannot change the es- 
tablished relations of the parties. It is nothing but a contract of 
indemnity, and a contract of indemnity does not make the persons 
against whose acts the indemnity is promised the agents or servants 
of the indemnifier. 

Nor is there anything inconsistent with this conclusion and with the 
express stipulations of the contract that the dépôt company shall hâve 
the exclusive control and management of its yards and servants in 
the récital that the latter are employed for and in furtherance of the 
business of the companies using the grounds. The servants of con- 
tractors for the construction of buildings, of railways, and of machinery 
are employed in furtherance of the business of the parties with whom 
such contracts are made. But the latter are not the superiors of such 
servants, within the meaning of the doctrine respondeat superior. In 
the same way the servants of the dépôt company were employed for, 
and in furtherance of the business of, the companies using the yards. 
Yet not one of those companies was their superior, within the true 
interprétation of the maxim hère invoked, because no one of them had 
the right to control, direct, or command thèse servants how, when, or 
where they should discharge their duties. Their acts and omissions, 
therefore, were not the acts or omissions of the railway companies, 
and they cannot be charged with liability for them. 

The next contention of counsel is that, if the switchmen were not 
the gênerai agents of the défendant, yet in the omission to throw the 
switches when the refrigerator car was set upon the track they were 
acting in its business, and were its servants pro hac vice. This posi- 
tion is untenable for two reasons. In the iîrst place, the act of nég- 
ligence was not committed when the switchmen were acting for, or 
in the business of, the défendant. It was committed when they were 
acting for, and in the business of, one of the other companies using 
the grounds, viz., in the business of that company which deposited 
the car upon the dead track. The testimony is that it was the duty 
and the custom of thèse switchmen to protect every car deposited on 
the track at the time it was left there by then throwing the switches. 
It was in the transaction of the business of the company which left 
this car, and not in the transaction of the business of the défendant 
or of any other company, that this duty devolved upon the switch- 
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men. This Is démonstrated by the fact that this duty never would 
hâve been imposed upon them at ail if the car had not been left upon 
the track. Before it arrived there the switches and the track were 
in proper position for the passage of the defendant's train. If the 
car had not been placed there, no change of the switches, no act on 
their part, would hâve been required of the switchmen. The de- 
posit of the car imposed upon them the duty to immediately throw 
the switches to protect it. This duty would hâve been as fully im- 
posed and the négligence of thèse switchmen would hâve been as com- 
plète if the défendant had never run another engine or train upon the 
tracks after the car was deposited. The fatal act of négligence was 
not committed in furtherance of any business of the défendant, and it 
is only when the servant of another is engaged in transacting the 
business of the défendant that he can be held to be the latter's servant 
pro hac vice. 

In the second place, if the switchmen had committed the act of 
négligence in furtherance of the business of the défendant, they would 
not hâve been the servants of the latter, because by the express terms 
of the contract between the two corporations and by the testimony 
thèse switchmen would not hâve been subject to the control or the 
direction of the défendant. The testimony is that they were employed 
and paid by the dépôt company, that they had exclusive control of 
the switches, and that no servant of the défendant was permitted to 
touch them. The contract is that the dépôt company has the exclu- 
sive management and control of the grounds, railways, business, and 
necessarily of the employés who do the business of that corporation. 
This stipulation vests this power of control and direction of the 
switchmen in the dépôt company just as absolutely, and deprives 
the défendant of it just as completely, when they are assisting to 
transact the business of the latter, as when they are acting in further- 
ance of the business of other railway companies or of the dépôt 
company. They could not, therefore, hâve been the servants pro 
hac vice of the défendant in the transaction of its business in this 
yard, because they could not hâve been subject to its command or 
direction, under the contract and the testimony. Railroad Co. v. 
Craft, i6 C. C. A. 175, 69 Fed. 124, 129; Railroad v. Stoermer, 2 
C. C. A. 360, 51 Fed. 518, 520; Kastl v. Railroad Co., 114 Mich. 
53, 55, 58, 72 N. W. 28 ; Phillips v. Railway Co., 64 Wis. 475, 486, 
25 N. W. 544 ; Sawyer y. Railroad Co., 27 Vt. 370, 380 ; Zeigle» 
V. Railroad Co., 52 Conn. 543, 555, 556; Railroad Co. v. Armstrong, 
49 Pa. 186; Philadelphia, W. & B. R. Co. v. State, 58 Md. 372. 

The cases cited by coûnsel for the plaintiflf in error where, as in 
Rourke v. Colliery Co., 46 Law J. C. P. 283, an employer lends his 
men to another to perform services for him and under his direction ; 
as in Johnson v. City of Boston, 118 Mass. 114, where he rents them 
to a city to work with its servants under its direction in constructing 
a sewer; or as in Ewan v. Lippincott, 47 N. J. Law, 192, 54 Am. Rep. 
148, and Wiggett y. Fox, 11 Exch. 832, where he furnishes them to 
others to perform services for them under their control ; or as in 
Railway Co. v. Peyton, 106 111. 534, 46 Am. Rep. 705 ; Vary v. Rail- 
road Ce, 42i'I<>wà, 246; Taylor v, Railfoad Co., 45 Cal. 323; Miller 
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V. Railroad Co., 154 Pa. 474, 26 Atl. 779; and Mills v. Raiiroad Co., 
2 MacArthur, 314, — ^where, under the agreement between two indi- 
vidual companies, the employé of the one becomes subject to the con- 
trol and direction of the other in the very matter wherein the négli- 
gence is committed, — are plainly distinguishable from the case before 
us by the fact that in each of thèse cases the power to command, 
direct, and control ail the employés in respect to the négligent act was 
vested in the master of the servant injured. The case of Mnrray v. 
Railroad Co. (Conn.) 34 Atl. 508, 32 L. R. A. 539, is not in point, be- 
cause the cause of action in that suit was based on a contract with a 
passenger; and the case of Railroad Co. v. Dorsey (Tex. Sup.) 18 
S. W. 444, has no application to this issue, because the négligence 
there charged was a breach of one of the absolute duties of the master 
resulting in a defect of the cars and track. 

In the case in hand Brady was employed, paid, and commanded 
by the défendant. The switchmen were employed, paid, and di- 
rect ed by the dépôt company. Nçither corporation had any con- 
trol over the men in the employment of the other ; neither corporation 
could sélect, employ, or discharge them. The défendant never had 
any right or power to direct the switchmen of the dépôt company 
what to do or where or how they should discharge their duties. 
Their acts, therefore, were not its acts, it was not liable for their 
négligence, and they were not the fellow servants of Brady. 

Finally, it is contended that the seven railroad companies which 
held the stock of the dépôt company were partners, and that each 
of them is therefore the co-employé of ail the servants of the dépôt 
company and liable for ail their torts. In the discussion of this 
proposition cases are cited wherein one corporation which held ail 
the stock of another owned a part of its motive power, and em- 
ployed and controlled its agents and servants, was held liable for 
its infringement of a patent (Railroad Co. v. Winans, 17 How. 30, 
15 L. Ed. 27), and where three individual partners in operating a 
coach Une were held liable for the négligence of the driver of one 
(Bostwick V. Champion, 11 Wend. 571). But thèse and similar au- 
thorities hâve little tendency to support the theory that this dépôt 
company is a partnership, and that each of its stockholders is Hable 
for ail of its torts. It acquired its charter from the state of Min- 
nesota. The requisite acts hâve been done under the statutes of 
that State to make it a corporation. Those statutes déclare that, 
those acts having been performed, it is a corporation. It has is- 
sued and sold its stock. It has made its mortgage and it has trans- 
acted the business for which it was chartered for many years. The 
laws of Minnesota prescribe the duties and fix the liabilities of its 
stockholders. Thèse are not the duties and liabilities of partners. 
The stockholders, it is true, hâve made contracts with the corpora- 
tion; but there is nothing in those contracts which dissolves the 
corporation, impairs its existence, or changes the légal relation of 
the holders of its stock to the légal entity which issued it from that 
of stockholders to that of partners. There is nothing illégal or 
inéquitable in the contracts. The law of the land fixes the Hability 
of the parties to them, and that liability is not that of partners. The 
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fact that tinder thèse agreements the stockholders share the pros- 
perity and adversity of their corporation has no tendency to prove 
that they are partners, because the stockholders of ail corporations 
share the same fate. The deeds of thèse stockholders will not con- 
vey the property of the corporation. Their only control of it is 
by the vote of its stock, and by the contracts it makes, and it has 
every attribute of a corporate entity, while they hâve every attribute 
of stockholders. Neither it nor its employés are subject to the 
command or control of any of its stockholders, within the maxim 
respbndeat superior, and neither it nor its servants are either the 
agents or the servants of the défendant, under the fellow servant 
law of the state of Minnesota. 

The resuit is that there was no substantial évidence in support 
of the alleged cause of action in this case, and the court's instruc- 
tion to the jury to return a verdict for the défendant was right. 
That judgment is accordingly afïirmed. 

CALDWELL, Circuit Judge, dissents. 



GRBENE V. BENTLEY et al. 

(Circuit Court of Appeals, Flfth Circuit. February 18, 1902.) 

No. 1,068 

Chattkl MohtgA0es — Kemoval of Propbett by Mohtqagor — Lâches of 
mobtgagbb. 

A mortgagee In a chattel mortgage taken nnder the laws of Texas, 
whlch require him, In case the property shall be removed Into an- 
other county, to record his mortgage lu such coimty within four months, 
under the penalty of rendering the mortgage void as against creditors 
of the mortgagor or purchasers wlthout notice, is bound to exercise rea- 
Bonable diligence to give notice of and protect his lien in case the prop- 
erty Is removed into another state; and where a mortgagee had Isnowl- 
edge that property Included In his mortgage had been ta lien by the 
mortgagor Into au adjoiuing county in Louisiana, but permitted it to 
remain there three years wlthout talîing any steps to assert his clalm 
or give notice of It, although It was long past due, he will be barred 
by lâches from enforcing his lien after the property has been surrepti- 
tlously brought bacii into Texas by the mortgagor, as against one who 
purehased It for value and wlthout notice under an exécution sale in 
Louisiana; and this although he could not hâve recorded or enforced 
his mortgage under the laws of Louisiana, where he had ample time to 
hâve reduced his clalm to Judgment and sold the property on exécution. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

F. H. Prendergast, for appellant. 
Chas. S. Todd, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. On November g, 1895, ohe L. C. Smith 
executed a chattel mortgage to W. S. Johnson, on 15 mules and other 
Personal property, to secui'e said Johnson for his indorsement of the 
note of âaid Smith to the First National Bank of Atlanta, Tex., for 
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$875, and "also to secure the payment of an open account due E. M. 
Greene [appellant] amounting to $1,340, which stands charged to 
Smith & Johnson." The mortgage was executed and duly recorded 
in Cass county, Tex., and ail the parties to it réside there ; but it did 
not recite where the property was situated at the time, and it does not 
clearly appear from the évidence. At that time Smith was at work 
with the mules on the Kansas City, Pittsburg & Gulf Railroad, and 
hauling from Atlanta to said railroad. The railroad runs through 
Cass county, Tex., a short distance (about 10 miles), then crosses the 
state line, and continues southward through Caddo parish, in the state 
of Louisiana, for about 200 miles. Soon after the exécution of the 
mortgage, Smith carried 10 of the mortgaged mules to Louisiana, 
and they were in Louisiana nearly ail the time from the fall of 1895 
until September, 1898. On June 21, 1897, Smith executed his note 
to L L. Safïerstone, at Shreveport, La., for $334.44, on which Safifer- 
stone brought suit in the First judicial district court of Caddo parish, 
La., on the 20th day of December, 1897. On February 7, 1898, L 
L. Safïerstone recovered judgment against Smith in said suit on said 
note. On February 24, 1898, a writ of fieri facias was issued on said 
judgment, and on February 28th it was levied on 10 of the mules in 
controversy, and they were duly advertised to be sold on April 2, 
1898. On that day they were sold under said writ to Hunter Bros., 
of Shreveport, for $350. The 10 mules were immédiat ely delivered to 
Hunter Bros., who permitted them to remain in Smith's apparent 
possession until September 20, 1898, when they sold them, with 4 oth- 
ers which they had bought from Manning or Prater, for $700, to 
appellees, W. J. Bentley & Co., for $1,200, taking three notes, at 30, 
60, and 90 days, for $400 each, which notes were paid in due course 
by appellees. At the time Bentley & Co. purchased the mules they 
had no notice, actual or constructive, of any claim of appellant, Greene, 
and they bought in good faith, for value. Hunter Bros, delivered the 
mules to Bentley & Co., and they, being engaged in United States 
government levée work on Red river, put them on their work, and, at 
Smith's request, employed him to work them, which he did for their 
account until December 4, 1898. There is much évidence tending to 
show that the sale under exécution on the Safïerstone judgment, the 
purchase by Hunter Bros., and the subséquent sale by Hunter Bros, 
to W. J. Bentley & Co. were simulations, whereby Smith actually re- 
tained his ownership of the mules in question, as he certainly did the 
possession; but, on the whole case, we follow the trial judge in hold- 
ing to the contrary. December 4, 1898, without the knowledge or 
consent of Bentley & Co., Smith took the mules ofï the work in 
Louisiana, and carried them to Atlanta, Cass county, Texas, and 
turned them over to appellant, Greene, to satisfy the mortgage debt 
Smith owed to Greene. Hedberg, of the firm of Bentley & Ce, im- 
mediately followed, and found the mules in Greene's possession, and 
demanded them of him, but Greene refused to give them up ; claiming 
them under his mortgage, and a sale by Smith to satisfy same. Bent- 
ley & Co. instituted a suit at law against Greene in the United States 
circuit court for the Eastem district of Texas to recover the mules, or 
their value, and for damages. Greene, défendant in that suit, pleaded 
114 F.— 8 
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to the jurisdictîon of the court, but the plea was overruled on hearing 
of testimony. Greene then filed this bill to stay the action at law, 
and for foreclosure of the mortgage. No injunction was granted, but, 
on full hearing of the évidence, the court rendered a decree in favor of 
the appellees, Bentley & Co., for title and possession of the mules, 
and also for $70 as damages, from which decree Greene has sued out 
and perfected this appeal. 

The appellant contends in his first assignment of error that a valid 
lien in his favor having been fixed on the mules in Cass county, Tex., 
the lien could not be devested or destroyed by Smith's removing the 
mules into Louisiana. As against Smith, this proposition is probably 
correct; but as against Bentley & Co., w^ho acquired the mules in 
Louisiana in good faith and without notice, and under the circumstan- 
ces shown by the évidence, it is not necessarily correct. Chattel mort- 
gages are unknown to the laws of Louisiana, and cannot be enforced 
in that state. Delop v. Windsor, 26 La. Ann. 185. It v^^ould seem, 
therefore, that when the mules in controversy were moved into Louisi- 
ana, with or without the consent of the appellant, they became sub- 
ject to the laws of that state, and the lien of the Texas mortgage 
lapsed, or at least remained in abeyance, as long as the mules remained 
in Louisiana. It follows that the mules in Louisiana were subjected 
to seizure an4sale under exécution against Smith, the owner, the same 
as if no mortgage had ever been granted ; and, if full faith and crédit 
are to be given to the judicial proceedings in Louisiana (as to which 
see Green v. Van Buskirk, S Wall. 307, 18 L. Ed. 599; Id., 7 Wall. 
139, 19 L. Ed. 109), the purchaser in good faith at such exécution 
sale took title to the property. But it is not necessary in this case to 
go to this extent to négative appellant's right to recover. The mules 
in question were removed to a parish in Louisiana adjoining Cass 
county, Tex., where the appellant and his debtor both lived, and 
were allowed to remain in Louisiana for nearly three years without 
any assertion or notice whatever of appellant's mortgage rights ; and 
this, taken in connection with the fact that Smith's debt to appellant 
was long past due, was such lâches as, in our judgment, precludes the 
appellant from now asserting his title on the unlawful and surrepti- 
tious return of the mules by Smith to Cass county, Tex. The Texas 
statute under which appellant claims his lien reads as follows : 

"Brery deed, mortgage, or other wrlting respectlng the title of personal 
property hereafter executed, which by law ought to be recorded, shall be 
recorded In the clerk's office of the county court of that county in which the 
property ehall remain; and If afterwards the person clalmlng title under 
such deed, mortgage or other wrîtlng shall permit any person in whose 
possession such property may be, to rémove the same or any part thereof 
©ut of the county In which the same shall be recorded, and shall not, wlthln 
four months after such removal, cause the same to be recorded in the 
county to which such property shall be removed, such deed, mortgage, or 
other wrlting, for so long as It shall not be recorded lU such last mentloned 
county, and for so much of the property aforesald as shaU hâve been re- 
moved, shall be vold as to ail credltors and purchasers thereof for valuable 
considération without notice." 2 Sayles' AUU- Oiv. St. art 4651. 

If the mules had been removed to an adjoining county in Texas, and 
the appellant had remained quiet for four months, he would undoubt- 
edly, under the above statute, hâve lost his lien, as against purchasers 
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for a valuable considération, without notice. While it îs very true 
that appellant could net hâve made a valid record of his lien in Louisi- 
ana, yet with diligence he could hâve there asserted his claim by oth- 
erwise giving notice; and, as his claim was long past due, he could 
hâve brought a suit in the Louisiana courts, and, if his claim was valid, 
hâve obtained judgment, and, on exécution, cotdd hâve subjected the 
mules to the satisfaction of his claim long before the appellees' rights 
attached. In his évidence, appellant admits that he had learned that 
Smith had taken the mules to Louisiana, but he does not say when 
he learned the fact; nor does he testify to any diligence whatever 
in regard to asserting his lien. If, in order to préserve his hen when 
the mortgaged property is removed to an adjoining county in the 
same state, diligence on the part of the mortgagee in the assertion of 
his rights is required, a fortiori diligence in the assertion of his right 
is required when the mortgaged property is removed to an adjoining 
parish in another state, where such mortgages are not enforced. This 
disposes of the first assignment of error, and also of the second, which 
asserts the same contention in anoiher form. 

The third and fourth assignments of error, which assert the propo- 
sition that Bentley & Co. had only a lien on the mules in controversy 
to secure a, debt, which lien was void under the law of Louisiana, and 
the fîfth and sixth assignments of error, which deny title of Bentley 
& Co. to two of the mules in controversy, are none of them well taken, 
because they are not supported by the facts as shown by the évidence, 
and hereinbefore recited. 

The seventh assignment of error, to the eiïect that the court erred 
in granting to W. J. Bentley & Co. affirmative relief to the extent of 
awarding them a judgment for $70 damages, is well taken, because 
there are neither pleadings nor évidence to warrant such judgment. 

This disposes of ail errors assigned, and our conclusion on the 
whole case is that the decree appealed from should be amended by 
striking out the judgment for $70 damages, and, as so amended, the 
same should be affirmed, at costs of the appellees, and it is so ordered. 
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THE NO. 7. 

(Circuit Court of Appeals, Second Circuit March 18, 1902.) 

Nos. 55, 56. 
Mabitime Lien— Repaibs. 

Where llbelant was asked by tlie captaln of certain scows of which 
he was In charge to repair the same, and the repairs were necessary, 
and were made In a foreign port at the direction of such captaln, who 
was without funds of the owner, the llbelant is entltled to a lien there- 
for on the scows, which were the only means of crédit for the bllls 
Incurred. 

Appeals from the District Court of the United States for the 
District of Connecticut. 

This cause comes hère upon appeals from decrees of the distri^ 
court for the district of Connecticut in favor of libelants, to sustain 
a lien against proceeds of the vessels for certain repairs. 
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Le Roy s. Gove, for appellant. 
Henry A. Hull, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Tlie Providence Dry Dock & Marine 
Railway, libelant, a corporation, in the city of Providence, furnished 
in June, 1899, indispensable repairs to the scows No. 6 and No. 7 
to the amount of about $1,000. The scows had no indicise of own- 
ership upon them, and were without record of temporary title, and 
Providence was not their home port. One Capt. Ferret was in 
possession and charge of the scows when they were taken to the 
shop of the libelant. He ordered the repairs, and oversaw and di- 
rected them. At this time the libelant was repairing the scows of 
the Kershaw plant, — a plant which was not owned by Brainard, 
who was the apparent owner of the scows, but which he seems to 
hâve been using. The libelant at first thought that scows 6 and 7 
belonged to this plant, and charged the repairs accordingly, but 
discovered the mistake, and subsequently kept the accounts with 
the scows 6 and 7; each scow being charged for its own repairs. 
During the repairs, Ferret had entire control of the scows. The 
repairs were made by his direction, who was acting as their captain, 
and who was directing the repairs in the interest of the company. 
Brainard was without crédit. Thèse repairs were necessary, were 
made in a foreign port at the direction of the acting captain, who 
was without funds of the owner, and were made upon the crédit 
of the scows, which were the only means of crédit for the bills 
which were incurred. The Grapeshot, 9 Wall. 129, 19 L. Ed. 651. 

The decrees are afïirmed, with interest and costs. 



MBIXOR T. SMITHER. 
(Circuit Court ot Appeals, Flfth Circuit Febniary 25, 1902.) 

Bquitt — Pleading — Amended and Sdpplemental Billp. 

A plalntlff who had no cause of action at the time of the fiUng of hls 
bill cannot, by amendment or a supplemental bill, introduce one whîch 
accrues thereafter; but where the original bill states a cause of action, 
althougb defectlvely, the defects may be cured by amendment, and 
material faets occurrlng after the blU was filed may be brought In by 
a supplemental blll. 

Saub. 

Where leave Is glven to file a supplemental blll to Introduce matters 
arislng subséquent to the flling of the original bill, the court will permit 
other matters to be Incorporated thereln which mlght hâve been brought 
Into the original blll by amendment 

PaBTNERSHIP— ACCOUNTIHO BBTWBBN PARTNERS— RiGHT OF ACTION. 

Plalntlff was survivlng member of a flrm which had been engaged In 
business transactions with défendant relating to the purchase and sale 
of cotton. The firm had rendered défendant accounts covering such 
transactions, which had been received without objection, and It subse- 
quently made a wrltten assignment to another of its "clalm and cause 
of action" agalnst défendant "for a balance due upon an account stat- 
ed." speelfylng two accounts which had been rendered, together covering 
ail of such transactions. The assignée brought an action at law on the 
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accounts, agalnst whlch défendant successfully defended, on the ground 
that the relations between him and the firm in respect to the transac- 
tions in question were those of partners, and that there had been no 
accountlng between them. MelA, that plaintiff, as surviving partner of 
hls flrm, had the right to maintain a suit in equity agalnst défendant 
for an accountlng, notwithstandiug the asslgnment 

4. Equity — Plbadtmg — Supplembntai, Bill. 

Havlng Instltuted such a suit, an amended and supplemental blll, 
filed by leave of court, settlng out that since the flllng of the original 
bill the assignée of the account stated, who had been made a party de- 
fendant, had died, but had previously disclaimed any right, title, or 
Interest In the cause of action, and that his executors had executed a re- 
lease of the same to plaintiff, did not state a new cause of action, but 
supplied pertinent faets showing that plaintlfC was entitled to recelve 
whatever sum should be shown to be due from défendant on the ac- 
countlng. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

Tlils is an appeal from a décret suatalnîng a demurrer to the amended 
end supplemental bill of complalnt In the cause. The plaintiff, Mellor, 
flled his original bill of complalnt in the case May 30, 1898, as surviving 
partner of the commercial firm of Mellor & Fenton, of Liverpool, his co- 
partner havlng died in 1895. The bill shows an agreement between plain- 
tifTs fine and the défendant John T. Smlther for the purchase of cotton In 
the State of Texas and the sales of cotton for future dellvery, and certain 
purchases and sales in accordance with such agreement, and certain losses 
in such business, and purchases and sales of cotton and futures for the 
individual account of Smlther, and certain losses in such business. It Is 
averred that in conducting the business on joint account, and attending to 
the Individual transactions of the défendant Smlther from September 15, 
1892, to September 15, 1893, the plaintiff's flrm pald out various sums for 
charges and expenses, and sustained certain losses, whereby, upon an ac- 
countlng between the parties, there became due to the plaintiff's firm from 
défendant Smlther the sum of £1,424. 19s. lOd.; that on or about January 
26, 1894, the plalntifC's firm sent to Smither an account of ail the transac- 
tions on joint account between them and Smither, and also on the Individual 
account of Smither, showing the balance above stated to be due to plaintlfC's 
firm, which balance represented one-half the loss on transactions on joint 
account and the entire loss on individual transactions of Smither, and the 
expense and charge of conducting said joint and Individual business; and It 
was further averred that on or about the SOth day of March, 1894, the 
défendant Smlther pald on account of sald Indebtedness the sum of £711. 
12s. lld. The bill further averred other transactions of a similar character 
between September 15, 189S, and January 12, 1895, In conséquence of which, 
and of certain errors made by Smither In the déduction of profits and drawing 
of drafts, whereby Smither became further Indebted to plaintiff s firm in the 
amount of £3,851. 5s. 9d.; and that the total amount due to the plalntlffs 
firm for the transaction of both seasons, from September 15, 1892, to Sep- 
tember 15, 1893, and from September 15, 1893, to January 12, 1895, was the 
sum of £4,505. 10s. Id., whlch, In the currency of the United States of Amer- 
ica, amounted, on the 12th day of January, 1895, to the sum of $21,982.50. 
The bill further averred that on or about the 27th day of March, 1895, plain- 
tlfC's flrm assigned in wrltlng to the défendant William H. T. Hughes ail 
Its clalm and demand based upon the accounts rendered and stated by plain- 
tiff's sald flrm to the défendant Smlther for the individual and joint trans- 
actions of the two separate perlods from September 15, 1892, to September 
15, 1893, and from September 15, 1892, to January 12, 1S95; that In April, 
1895, Hughes commenced an action at law In the suprême court of the state 
«f New York, for the county of New York, agalnst the défendant Smlther, 
to recover upon sald account stated and rendered the amount thereof, name- 
ly, the sum of $21.982.50, with Interest, said action being based upon the 
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sald account stated ànd the acceptance thereof by John T. Smlther, on thfr 
theory that the original parties, Mellor & Fenton, on the one band, and John 
T. Smlther, on the other, bore the relation to each other of consignor and 
consignée, or principal and agent, and that the account should be settled be- 
tvreen them as in ordinary cases between merehants, and not as betvi^een 
partners; that Smlther defended the action upon the theory that the original 
partners were co-partners, and that the action on the account stated wonld 
not lie, and that the issues In this action In New York were duly brought 
to trial, and resulted In a judgment in favor of the défendant Smlther, dis- 
mlsslng the complaint upon the merlts, but expressly without préjudice to 
an action or suit in any court having jurisdictlon thereof and of the parties 
for a settlement of the account of said partnership transaction. It was fur- 
ther av^red that an appeal was taken from the above judgment to the ap- 
pellate division of the suprême court for the First department In New York, 
where the judgment was aflarmed, expressly on the ground that the action 
was brought by the assignée of the elaim for an account stated as between 
principal and agent and that, the relation between the parties being that 
of partners, there could be no settlement of the partnership transactions 
in the suit. It was further averred that Hughes had appealed from the 
adverse judgment of the appellate division of the suprême court of New 
York to the court of appeals of that state, and tliat such appeal was pend- 
Ing and undetermlned; but the plaintiff, desiring to avail hlmself of the 
privilège of a suit for an accountlng as between hlmself as surviving part- 
ner and the défendant Smlther, brlngs thls suit, and also joins Hughes as 
a défendant. The blU further averred that by the judgment of the suprême 
court of New York the actions In respect to the above-mentioned ti-ansac- 
tlons and deallngs between plaintlff's flrm and Smlther were still open and 
unsettled, and that, if the accounts between the plaintiff and the défendant 
Smlther should be properly taken, a considérable balance would be due to 
the plaintlflf from said Smlther, and tliat such an accountlng could not be 
properly taken except in a court of equlty. The plaintiff, therefore, prayed 
that the défendant Smlther might make a full and true discovery and dis- 
closure of and concemlng ail and singular the transactions and matters set 
forth in the bill, and that an account might be taken, by and under the 
direction of the court, of ail deallngs and transactions between the plaintiff 
as surviving partner and the défendant Smlther; that in taking such account 
the défendant Smlther might be chargea with overpayments made to hlm 
by plaintiffs flrm on account of fictitious profit, and also wlth such sums 
of money as were pald, laid ont and expended by plalntifE's fii*m for and 
on account of the Indlvidual transactions of the défendant Smlther durlng 
the periods referred to In the bill of complaint; that the rlghts of the de- 
fendant Hughes might be determlned; that the balance which might be 
found upon the taking of sueh account to be due by Smlther to the plain- 
tlfiPs flrm might be pald by the défendant Smlther to the plaintiff; and 
that such other and further relief might be granted as might seem just 

The défendant Smlther demurred to the bill for want of equlty, and be- 
cause it was clalmed that the demand of plaintiff had been assigned to 
Hughes, and thete was no explanatlon In the bill under whlch such asslgn- 
ment could be Ignored; that no estoppel was set up agalnst Smlther as to 
errors and omissions; and, flnally, that the bill does not set forth Itemlzed 
accounts in a proper manner. 

On October 22, 1900, the case came on to be heard upon demurrer, and the 
demurrer was sustalned, but no order was made to dismlss, and, on motion 
of plaintiff, leave was granted to amend the bill. Thereupan, on December 
S, 1900, the plaintiff, Mellor, flled hls amended and supplemental bill of com- 
plaint. Thls amended and supplemental blU In some respects amended the 
allégations of the original bill, and In other respects It stated matters occur- 
ring since the flling of the original bill by way of supplément. It sets forth 
more partlcularly and at large the varions transactions between complaln- 
ant's flrm and John T. Smlther,! bcrth; on joint account and on the indlvidual 
account of Smlther, and claims Smlther to be Indebted to plaintiff, as sur- 
viving partner, In the same sum «fc $21,982.60. It further avers that the 
deallngs and transactions between the plaintlff's flrm and Smlther, in whlch 
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they were Interested together, In accordance with and pursuant to the agi-ee- 
ment between them entered into on or about September 30, 1892, for the 
purchase of cotton and tlie sales of cotton futures and spot cotton. dld not 
cease until January 12, 1895, when the final account between the parties waa 
sent by plaintiff's firna to Smither. It further shows that ou or about the 
26th day of .lanuary, 1894, plaintifC's firm sent to Smither an account of the 
transactions relating both to the joint account business and the indlvidual 
transactions of Smither, coverlng the period of the flrst cotton season from 
September, 1892, to the close of the year 1893, claimlng a balance due in 
United States currency of 1?3, 188.32, and that on or about January 12, 1895, 
plaintiff's firm sent to Smither an account of the flrm's transactions, and the 
Individual transactions of Smither, for the second cotton season, from Sep- 
tember, 1893, to the close of the year 1894, claimlng a balance of $18.794.18. 
It is further alleged tliat about March 27, 1S93, the plaintiff's firm, assuming 
that thèse accounts had become accounts stated and that Smither had ad- 
mitted hig liability, duly assigned to one William H. T. Hughes, by an as- 
signment in writing and under seal, ail its claim and cause of action against 
Smltlier for tlie balance, 521,982.50; and it was alleged that ïinghes, who 
had been nanied as a party in the original bill, was now deceased. The ■ 
assigninent to Biigbes was annexed as an exhibit to the amended and sup- 
plemental bill. The amended and siipplemental bill further set forth the 
action that had boen brought by Hughes in the suprême court of the state 
of New York; the method of défense adopted there by Smither; the dis- 
missal of the suit without préjudice to an action or suit for a settlement of 
the account of partnership transactions; the appeal to the appellate divi- 
sion of the suprême court of New York; the affinnance of the judgment dis- 
missing the suit on the ground that the action was brought by the assignée 
of a claim for an account stated as between principal and agent; and that, 
the relation between the parties being tliat of partners, there could be no 
settlement of the partnership transactions in that suit. The afRrmance of 
this judgment by the court of appeals of New York, in May, 1900, Is further 
alleged. It is also averrod that Hughes had died, and that Hall and Dun- 
ham were duly qualitied as his executors, and that prior to his death Hughes 
had disclaimed any right, title, or interest in the cause of action embraced 
In the original bill of co.Tiplaint, and, although named as a party, had not 
appeared or flled any pleading. It is averred that the executors, on or 
about November 23, 1900, had executed and delivered to the plaintiflf an 
instrument transferring or releasing to the plaintiff ail right, title, and inter- 
est in and to the cause of action embraced In thIs case, and disclaimlng any 
right, title, and interest In any cause of action whatsoever against the de- 
fendant Smither, arising out of the partnership transactions between Mellor 
& Fenton and Smither, at law or in equity, of any kind, nature, or descrip- 
tion, and also ail right to an accounting of Smither. and ail right to par- 
ticipate in the resuit or proeeeds of any accounting in tJais suit. It Is 
averred that the executors had surrendered and delivered up to the plain- 
tiff the original assignment, and had executed the instrument of release and 
disclaimer. It was further averred that the accounts in respect to the 
above-mentioned transactions and dealings between plaintiff's firm and 
Smither are still open and unsettled, and that upon an accounting In this 
suit a balance of at least $21,982.50, with Interest from January 12, 1895, 
wlU be found due the plaintiff's firm from Smither, and that an accounting 
can be properly had only In a court of equity. There was a prayer for an 
accounting between plaintiff and défendant, for discovery, for gênerai re- 
lief, and for a decree for the amount found due to the plaintiff. 

To this amended and supplemental bill Smither flled a demurrer upon the 
grounds, substantially, that the bill was not properly entitled; that it set 
up a new cause of action; that, If it be a supplemental blIl, then It appears 
that plaintiff had no cause of action at the time of filing the original bill; 
that. If it be construed as an amended or supplemental bill, the plaintiff 
shows that he had no interest when he flled his original bill; that, as ap- 
pears on the face of the amended and supplemental bill, the cause of action 
«ued upon was transferred to Hughes, and sued upon by him in New York, 
aaû bas never passed to plaintiff in manner and form as required by law; 
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that the amended and snpplemental blU falls to set forth Items of the ac- 
count, and fails to allège and show that plaintlff Is not already In posses- 
sion of full itemlzed accounts; that the Indlvidual transactions between 
plaintlff 's flrm and respondent cannot be embraced In the bill; and, flnally, 
that the plaintlff haa a plaln, adéquate, and complète remedy at law. 

The cause came on to be heard upon the demurrer of défendant, and it 
was sustalned by the court. The plaintlff havlng refused to amend hls bill 
of complalnt, It was dlsmlssed, and thereupon an appeal was taken by 
plaintlff to this court It Is asslgned that the court erred In sustalnlng the 
demurrer and dlsmlssing the bill. 

William Wirt Howe (Hatch & Wickes, W. B. Spencer, C. P. Cocke, 
and J, W. Davis, on the brief), for appellant. 
W. S. Banks, Geo. Clark, and D. C. Bollinger, for appellee. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

. SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The correct décision of this case turns on the question whether or 
not the plaintlff at the time he filed his bill had a cause of action. 
If he had no cause of action then, he cannot, by amendment or supple- 
mental bill, introduce a cause of action that accrued thereafter, even 
though it arose out of the same transaction that was the subject of 
the original bill. i Beach, Mod. Eq. Prac. § 496 ; Straughan v. Hall- 
wood, 30 W. Va. 274, 4 S. E. 394, 8 Am. St. Rep. 29; Hill v. Hill, 
10 Ala. 527. But where a cause of action exists at the filing of the 
bill which is defectively presented by the bill, the defects may be rem- 
edied by amendment (Equity Rules 28, 29), and matters occurring 
after the filing of the bill may be presented by supplemental bill (Eq- 
uity Rule 57; Jenkins v. Bank, 127 U. S. 4B4, 486, 8 Sup. Ct. 1196, 32 
L. Ed. 189; Hoxie v. Carr, i Sumn. 173, Fed. Cas. No. 6,802). 
Where material facts hâve occurred subséquent to the beginning of 
the suit, the court may give the plaintiflf leave to file a supplemental 
bill, and where such leave is given the court will permit other mat- 
ters to be introduced iilto the supplemental bill which might hâve been 
incorporated in the original bill by way of amendment. Stafïord v. 
Howlett, I Paige, Ch. 200. But, in cases where the plaintlff had no 
cause of action when the bill was filed, neither amendment nor sup- 
plemental bill presenting occurrences subséquent to the filing of the 
bill can prevent its dismissal. 

The application of thèse principles to this case présents this ques- 
tion: Did the assignment by Mellor & Fenton to William H. T. 
Hughes deprive the former of the right to file a bill to hâve an ac- 
counting ôf the partnership transactions between themselves and 
John T. Smither? The assignment in question is as follows: 

"Know ail men by thèse présents that, for and in considération of the 
Bum of one dollar and other valuable considération, we, William Moseley 
Mellor and Edward Kentlsh Bames, composlng the flrm of Mellor & Fenton, 
of Llverpool, Bngland, do hereby asslgn, transfer, and set over to William 
H. T. Hughes, of the clty ôf New York, aU our claim and cause of action 
agalnet John T. Smither, of Temple, Texas, for a balance due upon an ac- 
count stated and rendered to sald Smither on the 5th day of February, 1894, 
of transactions between June 10, 1892, and September 30, 1893, and also a 
certain other account rendered and stated to said Smither on January 12, 
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1895, wlth respect to transactions betwen September SO, 1893, and January 
12, 1895. In witness wliereof we hâve hereunto set our hands and seals thls 
27th day of March, 1885. Mellor & Penton. 

"E. Kentish Barnes." 

The bill allèges that a partnership existed between the firm of Mellor 
& Fenton and John T. Smither for the purpose of dealing in cotton. 
Mellor & Fenton had prepared an account of their partnership deal- 
ings during certain periods, and sent it to Smither. He having made 
no objection to the account, they transferred it to Hughes, who sued 
on it at law as a stated account. Smither defended on the ground 
that the account between him and Mellor & Fenton had not been 
stated. It was decided that the action at law on the account would 
not lie, and the suit was dismissed without préjudice to the right to 
sue for an accounting. Hughes v. Smither, 23 App. Div. 590, 49 
N. Y. Supp. 115, 163 N. Y. 553, 57 N. E. 1112. After the dismissal 
of the action at law by the suprême court of New York, and pending 
an appeal, this suit was begun by Mellor, surviving partner of Mellor 
& Fenton, against Smither, making Hughes also a party, for an ac- 
counting of the partnership transactions. Smither demurred to the 
bill, claiming that the assignment of the stated account to Hughes 
left no right of action in Mellor for an accounting. The demurrer 
was sustained, but leave given to file a supplemental bill. An amended 
and supplemental bill was then filed, to which the défendant renewed 
his demurrers, as shown in the statement of the case. 

It is a gênerai rule that when a partnership is ended, or where 
grounds for its dissolution exist, the right of a partner to maintain 
a bill is undoubted. As said by the text writers : "The right of every 
partner to hâve an account from his copartners of their dealings and 
transactions is toc obvions to require comment." George, Partn. § 
142. Smither contended in the litigation at law in New York that 
the account had not been stated between him and Mellor and Fenton. 
The accounts not having been settled, the right to hâve them stated 
certainly existed after the assignment either in Mellor & Fenton, or 
in Hughes, or in both. Smither could not successfully contend that 
the assignment transferred no account stated, and yet that it had the 
efifect of destroying the right as against him to secure a statement of 
the account. Whether or not the assignment conferred such rights 
on Hughes that he could hâve sued in equity for an accounting we 
need not consider. We hâve hère to deal only with the question of 
Mellor's right to hâve an accounting, notwithstanding the assign- 
ment. It is stated by more than one learned author that a partner, 
after he had parted with his entire interest in the partnership, was 
entitled to an accounting. lyindley says : "If a partner's share is 
taken in exécution, the purchaser from the sherifï is entitled to an 
account from the solvent partners, as is also the exécution debtor 
himself." 2 Lindl. Partn. § 493. This is quoted with approval in 
George, Partn. § 142. Bâtes, also, maintains the right of the partner 
whose interest in the firm has been sold under exécution to hâve an 
accounting, but he says this is true, "for he may still hâve an inter- 
est, inasmuch as the sherifï cannot sell book debts." 2 Bâtes, Partn. 
§ 928. 
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In Habershon v. Blurton, i De Gex & S. 121, a case very often 

quoted by text writers, the sheriff under exécution took possession of 
and sold "ail the share and interest of the said Charles Habershon, 
as partner, with one John Blurton, of and in," etc.; describing the 
partnership property. Habershon after this sale by the sherifif filed 
a bill against his former partner, Blurton, for an accounting, and the 
point was made against the bill that he had no interest, his share 
having been sold by the sheriff. The vice chancellor sustained the 
bill, and allowed the accounting "notwithstanding * * * the sei- 
zure by the sheriff and the language of the assignment by him." 

In Ketchum v. Durkee, i Hoff. Ch. 538, the court said that "a 
partner has a right to file a bill for a settlement of the affairs of the 
firm and a due application of the assets, even after an absolute trans- 
fer by himself to his copartner of the property charged with the debts." 

We do not iînd that the suprême court has ever decided this ques- 
tion. The case of Fourth Nat. Bank of New York v. New Orléans 
& C. R. Co., II Wall. 624, 20 L. Ed. 82, is, however, very instructive, 
as discussing principles necessarily involved in this suit. One Graham 
in that case made an assignment of an interest held by him in a part- 
nership. The court said that "the words of the assignment were very 
broad." It purported to transfer ail of the estate, right, title, and in- 
terest which Graham had in a certain lease, and also ail his right, 
title, and interest in any property and effects of the partnership, and 
ail debts due to him from the partnership or any member thereof. 
In a bill fîled by the assignée of Graham's right, which involved a 
settlement of a partnership, the court held that Graham, the assigner, 
was a necessary party; that the only effect of the assignment was 
to transfer any interest that Graham might hâve after a proper settle- 
ment of the partnership. The case could not proceed without Graham 
as a party, although he had assigned his interest in the partnership. 
This case, and others that we hâve cited, strongly indicate that a part- 
ner, even after he has transferred ail of his interest in a partnership, 
would not lose the right to hâve a settlement in equity of the part- 
nership accounts. See, also, Hoxie v. Carr, supra. 

The assignment under considération hère, however, does not pur- 
port to transfer ail the right, title, and interest of Mellor & Fenton 
in the partnership with Smither. It purports only to transfer a stated 
account relating to certain periods embraced within the partnership. 
Smither has successfully cOntended that the account was not stated, 
and that no right of action on it as a stated account passed to the 
assignée. The amended and supplemental bill shows that Hughes 
prier to his death disclaimed any right or interest in the claim for an 
accounting asserted hère, and that since his death his executors (after 
the original bill was filed) hâve formally released and transferred to 
the plaintiff the alleged stated account against the défendant. If the 
averments of the bill are true, — and they are so considered on demur- 
rer, — the défendant on settlement owes the plaintiff $21,982.50. The 
daim for this sum cannot be asserted at law. The partnership ac- 
counts must be adjusted in equity. Hughes' représentatives (like 
Hughes in his lifetime) disclaim any right to proceed to hâve the ac- 
count stated. We cannot think that an ineffectuai effort of one part- 
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lier to State and assign an account against the other partner defeats 
the right of the former to hâve an accounting. The right to hâve 
an accounting of the partnership transaction remained in the plain- 
tiff's firm, notwithstanding the assignaient to Hughes. The disclaimer 
of Hughes, his death, and the formai release by his executors of his 
apparent interest, though not nscessary to show a right of action in 
the plaintiff, are properly brought before the court in the amended 
and supplemental bill. Thèse facts show that the défendant will not 
be called on to settle with Hughes' représentatives after his settle- 
ment with the plaintiff; that any sum which he may owe, if it be 
fonnd that he owes anything, is due to the plaintiff. 

The demurrer to the amended and supplemental bill should hâve 
been overruled. 

The decree of the circuit court is reversed, and the cause remanded, 
with instructions to overrule the demurrer and to allow the défendant 
to answer. Reversed. 
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(Circuit Court of Appeals, Elghth Orcult. March 10. 1902.^ 

No. 1,591. 

1, Caehiehs— Okk Entbkins Train with Undbrstanding with Conductob 

HOT TO PaY FaRE a TliBSPASSBR — DUTY OF CARRIER. 

One who, knowing that a conductor bas no authority to grant free 
transportation, euters and rides upon his train with the deliberate in- 
tention not to pay his fare, under an agreement or under a tacit under- 
Btanding with the conductor that he shall ride free, commits a fraud 
upon the railroad company, and is not a passenger, but is a mère tres- 
passer, to whom the only duty of the company is to abstain from willful 
or reckless Injury. 

S. Bamb. 

One who enters and rides upon a car or train which he Itnows, or by 
the exercise of reasonable diligence would Ijnow, is prohibited from 
carrying passengers, Is a trespasser, and not a passenger, and the only 
duty of the railroad company toward hlm is to abstain from wanton 
or reckless injury to him. 

t. Bame— Allkqbd Passenger on Freight Train Prkstj.mptivelt a Tres- 
passer. 

In the absence of any rule or practice permitting freight trains to 
carry passengers, the presumption is that one riding for his own con- 
venience on a freight train, an engine, a hand car, or any other car- 
riage of a common carrier not designed for the transportation of pas- 
sengers, is unlawfully there, and is a trespasser. 

4. Bame— Freight Trains— Passenger— Knowledge dp Facts Soggesting In- 

QUIRT. 

One about to board a train who bas knowledge of facts which would 
put a person of ordinary prudence and diligence upon inquiry to ascer- 
tain whether or not the train is permitted to carry passengers is char- 
gea with a knowledge of ail the facts which a reasonably diligent In- 
quiry would discover. 

5. Negligencb— No Such Degree as "Gross. " 

It is not error to refuse to Instruct the Jury that a défendant Is guilty 
of gross négligence as distlnguished from ordinary négligence on the one 
baud, and willful or reckless négligence on the other, because there Is no 
such légal degree of négligence as "gross" négligence. The word "gross" 
In this connection is a mère eplthet used to characterlze one of the two 
légal classes of négligence mentioned. 
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6. BrLL OF Exceptions — Statements IN, Cokclusive unless Exceptid to 

Whest Bill is Settled. 
Tlie statement of facts In a bill of exceptions Is conclusive in an 

appellate court ùiless it Is excepted to and the exceptions are recorded 

in the blU when It is settled. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

On the 9th of January, 1900, Cassandra Purple, who is the widow of HaiTy 
G. Purple, brought an action against tlie Union Pacific Kallroad Company 
for négligence causing his death. She alleged that on October 16, 1899, be- 
tween Laramie and Oheyenne, in the state of Wyomlng, he was a passenger 
upon a train of the rallroad company, and was klUed through the négligence 
of the latter by another train whlch ran Into the rear of that upon which 
Purple was rlding. The rallroad company denied thèse allégations, and 
averred that Purple was rlding upon an extra freight train, which was 
prohiblted from carrying passengers, that he knew that thls train was not 
authorlzed to carry passengers, and that he was rlding wlthout pass or other 
free transportation, wlth the Intention of paying no fare. The Issues pre- 
sented by thèse pleadlngs were submitted to a Jury, whlch returned a ver- 
dict for the défendant, and a wrlt of error bas been sued ont to reverse the 
Judgment founded upon thla verdict The case Is presented upon a blU of 
exceptions whlch contains but a portion of the évidence. It discloses thèse 
facts: The train upon whlch Purple was riding was an extra freight train 
runnlng east from Laramie to Cheyenne. It was prohiblted from carrying 
passengers by the rules of the company, but those rules permltted regular 
freight trains to take passengers. At Sherman, on Its way from Laramie 
to Cheyenne, It became a section of passenger train No. 6. The sectlon- 
Izlng of a train is the act of the train dispatcher, It Is an act of temporary 
application, and may be dlscontlnued at any sultable point. Its sole pur- 
pose Is to glve certain track rights that a train does not possess before the 
order Is issued. The order at Sherman whlch made this train a section of 
regular passenger No. 6 dlrected a freight train ahead of this one, tliis train, 
regular passenger No. 6, another passenger train, and another freight train 
to run as sections 1, 2, 3, 4, and 5 of the regular passenger No. 6. Thèse sec- 
tions were running in this way when the accident occurred. The évidence 
of the défendant tended to show that an extra freight train did not lose its 
dlstinctive character as such by being made a section of a passenger train, 
but that it still remained an extra freight train. One of the rules of the 
company was that, where "freight trains on which passengers are allowed 
to be carried are run in sections, the last section of the train only" will be 
permltted to carry passengers, and another was that "conductors will col- 
lect fare from ail persons traveling wlthout a ticket or pass, and will be 
allowed np discrétion in the matter." 

Harry G. Purple was an employé on the Union Pacific Rallroad from 1884 
until 1893, a!nd a part of the time was a conductor. The rules for the 
opération of this road in force at the time of his death were the same as 
those in force when he was employed upon the road, and at that time he 
was thoroughly familiar with them. The ti-aln upon whlch Purple rode 
left Laramie at 8.15 p. m. on October 15, 1899. Its conductor was an old 
friend and acquaintance of Purple. The train consisted of 27 or 28 freight 
cars and a caboose. Purple had been visiting at Laramie for two or tUree 
days, and hé had In his pocket on tliis day a time card which disclosed tiie 
fact that this train which he boarded was not a regular freight train, and 
therefore was not entitled to carry passengers. He was in tJie train dis- 
patcher's office before the departure of the train, and tliat dispatcher could 
hâve Informed hlm that this was not a regular freight train. The évidence 
of the défendant tended to prove that he had no Intention of paying his fare, 
and that there was a taclt understanding between hlm and Davis, the con- 
ductor of the freight train, tbat he was to be permltted to ride on this train 
from Laramie to Cheyenne wlthout the payment of any fare. Ile did not 
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pay or offer to pay fare, nor dld the eonductor or any one else ask him to 
do 80. 

The bill of exceptions contains a statement that ail évidence tendlng to 
ehow the fact or charaeter et the defendant's négligence Is found In it, 
and that there was no évidence in the case tending to show wanton, willful, 
or reckless disregard on the part of the company of the safety of the de- 
ceased. Thèse are the principal facts disciosed by the record which condi- 
tion the détermination of the questions presented by tbe alleged errors 
specified in this case, which ail relate to the charge of the court and to its 
refusai to give certain requested instructions. 

L. W. Keplinger (C. F. Hutchings, on the brief), for plaintiff in 
error. 

N. H. Loomis (A. L. Williams and R. W. Blair, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The court refused to instruct the jury that the deceased was a 
passenger on the freight train of the défendant at the time he was 
injured, and that if he was killed by the négligence of the company 
the plaintifï was entitled to recover. This ruiing is the first and 
the chief complaint of counsel for the plaintiff in error. There are, 
howevei, two reasons vvhy this spécification of error cannot be sus- 
tained. 

In the first place, Purple had no pass, ticket, or permit to ride 
free upon this train, he paid no fare, and there was évidence tend- 
ing to prcve that he did not intend to pay fare, and that there was a 
tacit understanding between him and the eonductor, Davis, that he 
should ride free. He was a man of years, intelligence, and expéri- 
ence. He had been employed upon this railroad for about nine 
years. He knew that he had no right to ride, and that the eon- 
ductor of this train had no authority to permit him to ride with- 
out the payment of his fare. The rules governing the opération of 
this railroad during the nine years when he was employed upon it 
prohibited this course of action, and they forbade it when he was 
killed. He had been familiar with thèse rules during the nine years 
of his employment upon this railroad, from 1884 to 1893, and in 
the seven years which followed, from 1893 to 1899, before he was 
injured, it is hardly possible that he could hâve forgotten or could 
hâve become ignorant of the spécifie fact that conductors were not 
empowered to grant free transportation upon this railroad, or of 
the gênerai and universally known fact that it is not the custom to 
permit them to do so upon any railroad. If, knowing this fact, he 
entered and rode upon this train with the deliberate intention not 
to pay his fare, under the tacit understanding between himself and 
the eonductor that he should not pay it, the entire transaction was a 
fraud upon the railroad company, and a deliberate attempt to ap- 
propriate tarnsportation without compensation, in violation not only 
of the rules of the company, but also of the civil and the moral 
law. If he entered and continued upon this train under this under- 
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standing with the settled intention not to pay his fare, the relation 
of passenger and carrier was never created between him and the 
conipàny, but he was a mère trespasser upon ils property, fraudu- 
lently appropriating his ride, and the only duty which the company 
owed to him was to abstain from willfully or recklessly inflicting 
injury upon him. One who, knowing that a conductor has no au- 
thority to grant free transportation, enters and rides upon his train 
with the deliberate intention not to pay his fare, under an agree- 
ment or under a tadt understanding with the conductor that he 
shall ride free, commits a fraud upon the railroad company, and is not 
a passenger, but is a mère trespasser, to whom the only duty of 
thé company is to abstain from willful or reckless injury, Condran 
V. Railroad Co., 67 Fed. 522, 523, 14 C. C. A. 506, 507, 508, 32 U. 
S. App. 182, 185, 28 L. R. A. 749; Railway Co. v. Brooks, 81 111. 
250; Railroad Co. v. Michie, 83 111. 431; Railway Co. v. Beggs, 
85 m. 84, 28 Am. Rep. 613; Railroad Co. v. Mehlsack, 131 111. 64, 
22 N. E. 812, 19 Am. St. Rep. 17; McVeety v. Railway Co., 45 
Minn. 269, 47 N. W. 809, 11 L. R. A. 174, 22 Am. St. Rep. 728; 
Robertson v. Railroad Co., 22 Barb. 91 ; Railway Co. v. Nichols, 
8 Kan. 505, 12 Am. Rep. 475; Prince v. Railway Co., 64 Tex. 146; 
Railway Co. v. Campbell, 76 Tex. 175, 13 S. W. 19; Way v. Rail- 
way Co., 64 lowa, 48, 19 N. W. 828, 52 Am. Rep. 431 ; Same v. 
Same, 73 lowa, 463, 35 N. W. 525 ; Hendryx v. Railroad Co., 45 
Kan. 377, 25 Pac. 893; Railway Co. v. Whipple, 39 Kan. 531, 18 
Pac. 730; Railway Co. v. Gants, 38 Kan. 608, 17 Pac. 54, 5 Am. 
St. Rep. 780. A contract is indispensable to the relation of carrier 
and passenger. The minds of the parties must meet upon the agree- 
ment that the carrier will transport and the passenger will pay for 
the transportation, in the absence of a spécifie agreement or per- 
mission by the proper ofificer of the transportation company that 
the latter will carry the passenger without compensation. This con- 
tract of carriage may, it is true, be express or implied, but if it 
does not exist in either form the relation of carrier and passenger 
cannot hâve been created. An implied agreement to pay fare, and 
hence the relation of carrier and passenger, undoutedly arises where 
one enters a passenger car and rides towards his destination. But 
it is equally true that if one enters and rides under an express or 
implied agreement with a conductor, whom he knows or has rea- 
sonable cause to believe has no authority to make such a contract, 
that he shall not pay his fare, but shall cheat the company out of 
the transportation, no contract of carriage is created, but the exist- 
ence of such an agreement is conclusively negatived by the actual 
fraudulent contract so that it cannot exist. Therefore, if the de- 
ceased entered and rode under the fraudulent understanding with 
the conductor that he should pay no fare and with the deliberate 
intention to pay none, there was neither an express nor an implied 
agreement that he should pay for his transportation, and no re- 
lation of carrier and passenger arose, because the minds of Purple 
and the conductor never met upon any such contract, but came 
together upon the contrary understanding that Purple should pay 
no fare and should not be a passenger, but should fraudulently ap- 
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propriate hîs transportation. The bill of exceptions înstructs us that 
there was évidence tending to establish this state of facts, and in 
the présence of it the court properly refused to instruct the jury 
that Purple was a passenger, and that the plaintiff was entitled to 
recover if he was killed by the neghgence of the défendant, because 
if this State of facts existed he was not a passenger, and the limit 
of the duty of the défendant toward him was to refrain from willfuf 
and reckless injury to him. 

In the second place, Purple was riding on a train which was pro- 
hibited from carrying passengers by the rules of the company, and 
there was évidence tending to prove that he either knew this fact, or 
had notice of such facts as would hâve led a person of ordinary pru- 
dence and diligence to an inquiry which would hâve disclosed its 
existence. The record is clear that at the time Purple boarded the 
train on which he rode to his death that train was an extra freight 
train, which was forbidden to take or carry passengers. After he 
started upon his ride and at Sherman it was made the second section 
of regular passenger train No. 6 by the orders of the train dispatcher, 
but the character of the train and the number of the cars remained 
unchanged. It still contained the 27 or 28 freight cars and caboose 
with which it started from Laramie, and it contained no passenger 
cars. The orders of the dispatcher made this the second of five 
sections running on the time of regular passenger train No. 6. The 
first section which preceded it was a freight train, the two sections 
which followed it were passenger trains, and the fîfth or last section 
was a freight train. Thus, this passenger train No. 6 consisted of 
fîve sections, the iirst, second, and fifth of which were composed ex- 
clusively of freight cars and cabooses, and were in fact freight trains. 

It will be convenient to notice hère the earnest argument of coun- 
sel for the plaintiff presented in the discussion of another spécification 
of error to establish the proposition that, if the extra freight train 
on which Purple was riding was prohibited from carrying passengers 
before it reached Sherman, it was permitted to do so after it passed 
that point, so that at the time Purple was killed it was not under this 
ban. Stated in syllogistic form, this is the contention : The rules 
permitted regular freight trains to carry passengers and forbade extra 
freight trains to do so, They declared that regular freight trains 
were those running on schedule time, while extra freight trains were 
those which did not run upon such time. Prior to its arrivai at Sher- 
man the train on which Purple rode was not running on the schedule 
time of any train. After it passed Sherman it ran on the schedule 
time of regular passenger train No. 6. It therefore became from 
that time a regular train, because it was running on the schedule time 
of the regular passenger train, and hence it became authorized to 
carry passengers before the fatal injury was inflicted. This argument 
is not persuasive or convincing, because the composition, character, 
and function of the train on which Purple rode remained the same after 
it became a section of the passenger train that it was before that 
time, and because after it passed Sherman it was not running on any 
schedule time prescribed for it upon the time card, but upon the 
time of a passenger train, under the spécial and temporary orders of 
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the train dispatcher. It is, however, unnecessary to discuss this ques- 
tion, because the right of the conductor of this train to carry passen- 
gers upon it after it passed Sherman is condusively negatived by 
another admitted rule of the company. That rule is that, where freight 
trains on which passengers are allowed to be carried are run in sec- 
tions, the last section of the train only will be permitted to carry the 
passengers. If, therefore, this became a regular freight train author- 
ized to carry passengers when it passed Sherman, it was only the fifth 
section of this freight train which was permitted to do so, while the 
conductor of the second section, on which Purple was riding, was ex- 
pressly prohibited from exercising this privilège. The train upon 
which Purple rode, therefore, was when he boarded it, and continued 
to be until the fatal collision, a train which was forbidden by the rules 
of the Company to accept or carry him as a passenger. 

Purple had worked on this railroad for nine years from 1884 to 
1893. During a part of this time he had been a conductor upon the 
railroad. The rules for the opération of the railroad were the same 
in 1899, when he was injured, that they were in 1893, when he left 
his employment. At and before that time he was familiar with them. 
It is difficult to believe that in 1899 he could hâve forgotten that thèse 
rules permitted some freight trains to carry passengers and prohibited 
others from doing so. For a day or two before he started on his fatal 
ride he had been visiting at Laramie, where he boarded the train. On 
the day upon which he started he had been in the office of the train 
dispatcher, where he could hâve readily learned by a simple inquiry 
whether or not the train upon which he entered was permitted to carry 
passengers. Beyond ail question, thèse facts charged Purple with 
notice sufficient to put any man of ordinary prudence and diligence 
upon inquiry for the answer to the question whether or not this train 
was authorized to carry passengers, and brought him far within the 
established rule that notice sufficient to put one on inquiry for a fact 
is notice of ail the facts relative to the matter in question that a rea- 
sonably diligent investigation and inquiry will disclose. In this state 
of the évidence the court below rightly charged the jury: "It was 
the duty of the deceased to inquire whether this train was such as 
was authorized to carry passengers. It does not appear that he did 
so; consequently he was charged with such knowledge and informa- 
tion as reasonable inquiry would hâve elicited." No exception wais 
taken to this portion of the instructions of the court, and it cornes hère 
the established law of this case. If, therefore, Purple knew, or by a 
reasonably diligent inquiry he could hâve learned, that the train which 
he boarded was not permitted to carry passengers, he was not a pas- 
senger upon it, but was a mère trespasser on that train, because in 
the eyes of the law he was there knowingly violating the rules of the 
company. There was évidence tending to show this state of facts, 
and in the présence of it the court could not hâve lawfully instructed 
the jury that Purple was a passenger, and that the défendant was lia- 
ble for his death if it was caused by its négligence, because, if this state 
of facts existed, Purple was a trespasser, and not a passenger, and 
the only duty of the défendant to him was to abstain from wantonly 
or recklessly inflicting injury upon him. One who enters and rides 
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upon a car or train which he knows, or by the exercise of reasonable 
diligence would know, is prohibited from carrying passengers, is a 
trespasser, and not a passenger, and the only duty of the railroad Com- 
pany toward him is to abstain from wanton or reckless injury to him. 
Railway Co. v. Roach (Va.) 5 S. E. 175 ; Robertson v. Railroad Co., 
22 BarL 91 ; Eaton v. Railroad Co., 57 N. Y. 382, 384, 15 Am. Rep. 
513; Pennsylvania R. Co. v. Langdon, i Am. & Eng. R. Cas. 87; 
Powers V. Railroad Co., 153 Mass. 188, 191, 192, 26 N. E. 446; 
Flower v. Railroad Co., 69 Pa. 210, 8 Am. Rep. 251 ; Eclifï v. Railway 
Co., 64 Mich. 196, 31 N. W. 180. 

The conclusions which hâve now been announced hâve not been 
reached without a careful perusal and considération of the authorities 
cited by counsel for the plaintiff in error, such as Dunn v. Railway 
Co., 58 Me. 187, 4 Am. Rep. 267; Lucas v. Railway Co., 33 Wis. 
41, 54, 14 Am. Rep. 735 ; Railroad Co. v. Derby, 14 How. 468, 484, 
14 L. Ed. 502; Gradin v. Railroad Co., 30 Minn. 217, 220, 14 N. W. 
881 ; Railroad Co. v. Wheeler, 35 Kan. 185, 10 Pac. 461 ; and White- 
head v. Railway Co., 99 Mo. 263, 11 S. W. 751, 6 L. R. A. 409, — in 
which boys and men who had never been employed upon the railroad, 
or who had no notice of facts sufficient to put them upon inquiry 
as tO' the power of the conductor or ofïïcer in charge of the train to 
permit them to ride upon it as passengers, were held, under the cir- 
cumstances of thèse particular cases, to stand in this relation to the 
companies. The rules and principles announced in those cases are in- 
applicable to the facts of the case in hand, because the évidence hère 
conclusively establishes the fact, which did not exist in those cases, 
that before the alleged passenger boarded the extra freight train he 
knew facts which would put any man of reasonable prudence upon in- 
quiry to ascertain — First, whether or not that train was permitted to 
carry passengers ; and, second, whether or not the conductor had any 
authority to allow him to ride upon it, and because there was évidence 
in this case, which was not presented in any of those cases, tending to 
show that the alleged passenger entered and rode upon the train with 
the deliberate intention not to pay his fare, under a tacit understanding 
with the conductor that he should ride free. Purple did not approach 
this train in the relation to the company of a boy or of an ordinary 
individual honestly seeking transportation without knowledge of the 
rules or practices of the company. The conceded facts that he had 
been employed upon the railroad for nine years, had been familiar 
with the rules and practices upon the road and the évidence of his 
intention not to pay, and tacit understanding with the conductor that 
he should not pay fare, gave him notice of facts, and suggested inquiry 
which the ordinary applicant for passage upon the train of a railroad 
company does not hâve. This case is not governed by the authori- 
ties cited by the plaintifï in error, which declared the liabilities of rail- 
road companies upon very différent states of facts, but is controlled 
by the rules and the décisions to which référence has been made in 
the earlier portion of this opinion. 

It will be convenient to notice hère another contention of coun- 
sel for plaintiff in error allied to those which hâve already been 
considered. It is that although Purple was not a passenger he was 
114 F.^9 
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not a trespasser, and the court should hâve instructed the jury that 
the défendant was liable to him for gross négligence. In support 
of this proposition cases are cited like Railroad Co. v. Derby, 14 
How. 483, 14 L. Ed. 502, where a passenger who was riding free 
upon the railroad by the invitation of the président of the company 
was carelessly injured, and Farmers' Loan & Trust Co. v. Baltimore 
& O. S. W. R. Co. (C. C.) 102 Fed. 17, where one riding in a pas- 
senger car upon a pass sustained injury through the négligence of the 
company, and it was held that the défendant was liable to thèse 
persons for the exercise of ordinary care and diligence, and that 
any failure to exercise such care might well be characterized as 
gross. Thèse authorities, and the ruies of law upon which they 
rest and which they announce, hâve no application to the case in 
hand. Purple was not traveling on a free pass. He was not a 
licensee. He was either a passenger without knowledge and with- 
out notice of facts suggesting an inquiry which would hâve led a 
prudent man to knowledge of the fact that the conductor of this 
train was not authorized to permit him to ride upon it as a pas- 
senger, or he was a trespasser with knowledge, or with notice char- 
ging him with knowledge, of this fact, engaged in executing a de- 
liberate intention to ride upon the train in violation of the rules of 
the company. He was not a licensee, and he could occupy no mid- 
dle position. There was therefore no error in the refusai of the 
court to charge that if he was not a passenger the railroad com- 
pany was liable to him for gross négligence. The term "gross" 
in this connection is nothing but an epithet. It means no more 
than the failure to exercise ordinary diHgence in the circumstances 
of the particular case. It distinguishes no légal degree of négli- 
gence, and it is not error to refuse to apply it to the négligence 
for which a défendant may be liable, because its use merely tends 
to create doubt and to increase confusion. Wilson v. Brett, 11 
Mees. & W. 113; The New World v. King, 16 How. 474, 14 L. 
Ed. 1019; Milwaukee Railroad Co. v. Arms, 91 U. S. 489, 494, 23 
L. Ed. 374; Beal v. Railway, 3 Hurl. & C. 337; Grill v. Collier 
Co. [1865-66] L. R. C. P. 600; Perkins v. Railroad Co., 24 N. Y. 
196, 207, 82 Am. Dec. 281. 

Another complaint of the plaintifif in error is that the court in- 
structed the jury that there was no évidence in the case sufficient 
to warrant them in finding that there was any wanton, willful, or 
reckless disregard by the company of the safety of the deceased. 
But the bill of exceptions contains thèse two statements : "Ail évi- 
dence tending to show the fact or character of defendant's négli- 
gence ■ is contained in this bill of exceptions ;" and "there was no 
évidence in the case tending to show wanton, willful, or reckless 
disregard on the part of the company of the safety of the deceased." 
Counsel review the évidence contained in the bill of exceptions, and 
ask a holding that there was évidence tending to show willful and 
reckless injury. But this question is not hère for our considération. 
The only way in which it could hâve been presented in the présent 
State of the record was by an exception to the statement in the 
bill of exceptions that there was no such évidence in the case taken 
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and recorded in the bill itself. No such objection or exception 
was taken, so that the question whether or not there was such 
évidence was not presented to the court below when it certified 
the record, and as, in an action at law, this is a court for the cor- 
rection of errors exclusively, there could hâve been no error in the 
court below, because that question was not presented to or ruled upon 
by that court when the bill of exceptions was made. In this court 
the record presented by that bill, in the absence of objection or 
exception thereto, is conclusive. 

It is assigned as error that the court refused to instruct the jury 
that, although the conductor did not intend to demand transporta- 
tion, the fact that he had such intention could not in any way afïect 
the right of the plaintiff to recover, in the absence of évidence to 
show that Purple in some way induced the conductor to form such 
intention. But there was évidence tending to show that Purple did 
induce him to form this intention by presenting himself for trans- 
portation, by forming with him the tacit understanding that he 
should ride free, and by entering and riding upon the train without 
the payment or the ofïer to pay fare, in pursuance of his deliberate 
intention and tacit understanding that he should ride without the 
payment of any. The instruction requested was therefore inappli- 
cable to the facts of this case, and there was no error in its refusai. 
It is not the duty of a trial court to instruct the jury what the law 
would be in the absence of material évidence which has been pre- 
sented and submitted to the jury upon the crucial issues in the 
case. It completely discharges its duty when it gives the law ap- 
plicable to the évidence before the jury. 

For the same reason there was no error in the refusai of the 
court to charge the jury that some of the defendant's freight trains 
carried passengers, that Purple was riding on one of them with 
the knowledge and assent of the conductor in charge, and that un- 
der thèse circumstances, in the absence of évidence to the con- 
trary, it would be presumed that he was a passenger. This instruc- 
tion ignored ail the material évidence in the case upon which the 
jury based its finding that he was not a passenger, the évidence of 
his deliberate intention not to pay fare, of the tacit understanding 
that he should ride free, of his employment upon the road for nine 
years, and his faniiliarity with the rules, and of his présence and 
opportunity to learn the facts at Laramie before he started upon 
his fatal ride. 

It is said that it was error for the court to refuse to charge that 
the payment of fare is not necessary to give rise to the liability to 
pay it, and that if the carrier permits the passenger to take his 
seat without requiring payment the obligation to pay will stand for 
actual payment. But the rule of law embodied in this request was 
fairly given to the jury in the gênerai charge of the court. Although 
the évidence was conclusive that Purple never paid any fare, and 
never was asked to pay any, the court instructed the jury that if he 
was invited onto a train authorized to carry passengers, either by 
express words or by a tacit understanding between him and the 
conductor, he became a passenger, and it was the duty of the com- 
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pany to exercise the highest degree of practicable care for his safe 
transportation, 

It is contended that the court érred because it failed to submit 
instructions (i) that if the car on which Purple was riding was of 
the same gênerai appearance of other trains on which passengers 
were carried on that division of the railroad, but by reason of other 
facts, unknown to Purple, the train was not permitted to carry 
passengers, and if the failure of the conductor to demand fare was 
not procured by Purple, he was a passenger; and (2) that a person 
riding by the unauthorized permission of the conductor on a train 
not intended for the carriage of passengers is not a trespasser, 
unless it was known to him that the conductor exceeded his au- 
thority. It may be conceded for the purpose of this discussion, 
although the proposition is not considered or decided, that one 
without any knowledge and without any notice of facts sufEcient 
to put him upon inquiry which would lead to knowledge of the 
lack of the authority of a conductor upon or of the character of a 
train which was not permitted to carry passengers might become a 
passenger upon that train under the circumstances stated in thèse 
propositions. The difficulty with the instructions is that Purple was 
in no such situation. He was an old employé on the road. In its 
practical opération he had known and had experienced the fact for 
nine years that regular freight trains might carry passengers and 
that extra freights might not. It is certainly probable that he 
knew this fact when he boarded the train, seven years later. 
Whether he did or not, the record clearly shows that he had ample 
knowledge of' facts to put him upon an inquiry which would hâve 
led to an acquaintance with this fact. Under thèse circumstances, 
he could not escape this duty of inquiry. He was in this situation : 
If he had forgotten the rules and the practices, then he did not 
know that any freight trains on that railroad carried passengers, 
and the fact that he placed himself upon a freight train was notice 
to him that he was wrongfuUy there, because the presumption is 
that freight trains are for freight and passenger trains for passen- 
gers. In the absence of any rule or practice permitting freight 
trains to carry passengers, the presumption is that one riding for 
his own convenience on a freight train, an engine, a hand car, or 
any other carriage of a common carrier that is evidently not de- 
signed for the transportation of passengers, is unlawfully there and 
is a trespasser. Bryant v. Railroad Co., 53 Fed. 997, 998, 4 C. C. 
A. 146, 147, 12 U. S. App. 115, 123; Powers v. Railroad Co., 153 
Mass. 188, 190, 26 N. E. 446; Eaton v. Railroad Co., 57 N. Y. 
382, 15 Am. Rep. 513; Files v. Railroad Co., 149 Mass. 204, 21 
N. E. 311, 14 Am. St. Rep. 411 ; Hoar v. Railroad Co., 70 Me. 65, 
72, TZ, 35 Am. Rep. 299; Gardner v. New Haven & N. Co., 51 
Conn. 143, 50 Am. Rep. 12; Graham v. Railway Co., 23 U. C. C. 
P. 541 ; Sheerman v. Railway Co., 34 U. C. Q. B. 451 ; Railroad 
Co. v. Michie, 83 111. 427. 

If, on the other hand, Purple knew the rules and the practice of 
the railroad company, then he knew that conductors were forbidden 
to carry passengers, and passengers were prohibited from riding. 
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on extra freight trains. So that, whether he knew the rules or not, 
the duty was imposed upon him to inquire and to ascertain whether 
or not the train upon which he entered was a regular or an extra 
freight train. The instructions under considération ignore this duty 
of inquiry which the situation and knowledge of Purple imposed 
upon him, and for that reason they were properly refused. He was 
a trespasser, not only if he l<new that the train on which he rode 
was not permitted to carry passengers and that the conductor was 
not authorized to allow him to ride upon it, but also if he knew 
such facts relative to this matter as would hâve put a man of ordi- 
nary prudence and diligence upon an inquiry which would hâve led 
to a knowledge of thèse facts. 

The spécifications of error in this case are numerous. They hâve 
not ail been specifically set forth, but the rules and principles of 
the law and the facts, by which they must be judged, hâve now 
been carefully considered and declared. Our conclusion is that the 
material issues in this case were fairly and impartially tried, that 
the charge of the court tersely and correctly presented to the jury 
the rules of law applicable to the évidence, and that there was no 
error in the refusai of the court to submit the requested instructions 
of counsel for the plaintifï. 

The judgment below is accordingly affirmed. 
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(Circuit Court of Appeals, Eighth Circuit March 10, 1902.) 

No. 1,582. 

1. Railroads — BviDENCK — Sbtting Fires — FiRBs Set bt Otheb Enginks. 

Where the englne which alone could hâve set the flre Is Identlfled, 
testlmony that other engines of the défendant set Ares or threw sparka 
at other times is incompétent In the absence of proof of similar condi- 
tion and opération. 

S. Bamb — Habit of Punchino Spark Ahrksters Immaterial Whkrb Enginb 
IS Identipied. 

Where the englne which alone could hâve set the flre Is identlfled, 
and its spark arrester Is shown to hare been without holes punched in 
it at the tlme of the fire, it Is Incompétent to show a habit of the en- 
glneers of the défendant to punch such holes In the spark arresters of 
their engines. 

8. Same— Tbstimont as to Fires Set by Other Engines. 

Where the englne which might hâve set the fire Is not Identlfled, and 
the issue is either whether or not some unknown englne set the fire, 
or whether or not sparks could bave flown from the englne to the 
burned building, testimony that other engines of the défendant at other 
near times and places set fires or threw sparks the requislte distance 
may be compétent. 

i. Same— DxjTY dp nAir,WAT Company as to Préventive Machinbbt. 

It is the duty of a railway company to exercise reasonable care to 
provide itself with the most effective mechanical contrivances In known 
practical use to prevent the escape of sparks and coals from its engines, 
but the law does not impose upon it the duty to absolutely provide such 
contrivances, or make It the insurer of their completeness or perfection. 
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8. Appbam— Objections not Phesknted Below Unavailing in Appeixatk 
Court. 

The fédéral appellate courts are courts for the correction of errors, 
only, lu actions at law; and questions which were not presented to the 
court below may not be reviewed there, because the trial courts can- 
not be gullty of errors In rulings they bave never made upon Issues 
that never were presented to them. 

6. Appbal — MisTAKKs op Fact in Charge not Rbviewablb. 

The opinion of a fédéral court upon the facts, expressed In a charge 
to a jury, Is not reviewable on error, so long as no rule of law is in- 
correctly stated, and ail matters of fact are ultimately submitted to the 
détermination of the jury. 

7. Samb— Trial on Onb Theort Waitbs Right to Reverse on Inconsibtbnt 

Theoky. 

One who tries his case upon one theory may not reverse the judg- 
ment against him upon an Inconsistent theory which was not presented 
or urged at the trial. 

8. Samb— All Relevant Evidence Nbcessakt to Review Sufpicienct 

Therbof to Warrant Charge. 

The légal presumption is that the évidence warranted the charge 
of the court, and, if the plalntiffl in error would attack it for the in- 
sufflciency of the évidence, he must elther présent all the évidence be- 
fore the trial court, or all the évidence relative to the subjects treated 
in that part of the charge challenged, together wlth the certiflcate ot 
the trial judge that the bill of exceptions contains such évidence. 

9. Railroads— Settins Firbs— Reasonable Cake in Dry and Windy Time. 

It is not error to refuse to give or to give a charge that greater care 
Is required to protect against Ares from operating engines in the prés- 
ence of inflammable materials In a dry and windy time than on ordi- 
nary occasions, because it is not error to refuse to insert in a charge 
truisms whlch are a part of the common knowledge and expérience 
of all men who hâve arrived at years of discrétion, although it is not 
error to insert such statements. 

10. Charge— NoT Error to Refdsb to Repe.\t Rulb Submitted in Wokds 

OF COUNSEIi. 

Where a rule of law has been falrly submitted to the jury in the 
gênerai charge, It is not error to refuse to repeat it In the words of 
counsel's request. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

About 10 o'elock at night on Sunday, the Ist day of April, 1900, a fire 
broke out In the bam of one Best, In the town of Newport, in the state of 
Arkansas, which spread to a quantity of cotton near by, owned by the 
Lesser Cotton Company, and Insured against flre by 14 Insurance companies. 
The cotton was burned. The Insurance companies paid the Lesser Cotton 
Company $195,000 on account of its loss, and then joined with that corpora- 
tion in an action against the St Louis, Iron Mountain & Southern Railway 
Company to recover the amount whlch they had paid, on the ground that the 
flre was set by the négligence of the railway company, and that they had 
been subrogated to the rights of the cotton company. The railway Com- 
pany denied its liabllity, and at the trial there was testlmony on the part of 
the plaintiffs tendlng to show that the flre was set upon the roof of the barn 
by sparks which the railway company permltted to escape from its engine 
No. 577 while the testlmony for the défendant was to the efCect that (this 
engine was perfect In construction and condition, and was skillfuUy handied, 
and that the flre was set on the Inside of the bam elther by tramps, smokers, 
or a camp fire whlch was burnlng In the yard withln 75 f eet of the building. 
The court submitted to the jury the Issues whether or not the fire was set 
by the sparks from the engine, and whether or not the railway company was 
guIIty of any négligence in the construction, repair, or management of Its 
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locomotive. They returned a verdict for the défendant, and Judgment was 
entered accordingly, Thls writ of error bas been sued out to reverse thls 
conclusion. 

Ashley Cockrill and Joseph M. Stayton, for plaintiffs in error. 
George E. Dodge and B. S. Johnson, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The trial of this case occupied 12 days. The biU of exceptions 
is a statement of the issues, the tendency of the évidence of the 
respective parties, the ruHngs of the court upon the exclusion of 
évidence and its charge to the jury. It is a model of clearness and 
brevity. A large number of errors are assigned, and the logical 
and facile method of treating them will be to consider them in three 
groups: First, those relating to the exclusion of testimony; sec- 
ond, those relating to the charge of the court; and, third, those 
relating to its refusai to give requested instructions. 

I. It is assigned as error that the court refused to permit wit- 
nesses produced by the plaintifïs to testify that otlier engines of 
the défendant than the one which alone could hâve set the fîre, un- 
der the évidence, "threw sparks a considérable distance, sufficiently 
large and live to set inflammable material on fire"; that it was 
the habit of operatives of engines on the defendant's road to punch 
large holes in the spark arresters of those engines, so that large 
cinders would be thrown through those holes ; and that other en- 
gines of the défendant than the one vi^hich alone could hâve set the 
fire, under the évidence, contained defects, and were negligently han- 
dled, although they were similarly constructed. The bill of excep- 
tions contains no record of the ofïer and rejection of any other 
évidence of négligence in the opération of, or of defects in, other 
engines than No. 577, except that relating to their scattering of 
sparks, and to the habit of punching holes in their spark arresters, 
so thaï the only question to be considered under this assignment 
is whether or net the latter testimony was improperly excluded. 
The record discloses the fact that the court refused to admit it be- 
cause it was conceded in the case that, if the fire was caused by 
sparks from any of the defendant's engines, they came from engine 
No. 577, and the spark arrester of that engine had been produced 
in évidence in the court, and had been shown to be in the same 
condition as on the night of the fire, and no holes had been punched 
in it. It is insisted that thèse rulings were erroneous, because (i) 
there is évidence tending to show that the fire might hâve been 
caused by some other engine; and (2) because, even if the engine 
and spark arrester were identified, the testimony was compétent to 
show a habit of négligence in operating and caring for the engines 
of the défendant. The first reason présents a question of fact, and 
it challenges a portion of the charge of the court ; for the court 
instnicted the jury, in effect, that, if the barn was set on fire by 



136 114 FEDEEAL REPORTER. 

sparks from one of the defendant's engines, it was donc by engine 
No. 577. The considération of this question of fact is, however, 
foreclosed by the bill of exceptions, which in one place states that 
the défendant introduced évidence tending to show "that there was 
no other engine there, and that, if the fire was set out, it was set 
out by a spark from engine No. 577. This fact was not contro- 
verted by the évidence, nor denied," — and in another place, where 
the évidence under considération was ofïered, recites that this "évi- 
dence was excluded by the court upon the ground that it beinp 
conceded in this case that, if the fire was caused by sparks from 
one of defendant's engines, it was caused by engine No. 577, such 
évidence as is offered would only be admissible if it could be shown 
that thèse engines were of a hke kind, and had the same kind of a 
spark arrester, and were in the same condition that engine 577 was 
at the time of the fire." The évidence upon this subject is not 
before us for considération. This issue is concluded by thèse ré- 
citals, and this case must be considered and decided upon the re- 
corded fact that engine No. 577 was the only one which could hâve 
set the fire of which the plaintifïs complain. 

This brings us to the question whether or not after it was estab- 
lished that the only engine which could hâve set the fire was engine 
No- 577i ^"d after its spark arrester, in the same condition as when 
the fire was set, and without holes punched in it, was in évidence, it 
was compétent to introduce testimony that other engines of the de- 
fendant threw igniting sparks at other times and places, and that their 
engineers were in the habit of making holes in their spark arresters. 
In support of the position that this évidence should hâve been received, 
counsel cite a large number of cases which recite the remark of the 
suprême court in Railroad Co. v. Richardson, 91 U. S. 478, 23 L. Ed. 
356, that "such évidence has, we think, been generally held admissible 
as tending to prove the possibility, and a conséquent probability, that 
some locomotive caused the fire, and as tending to show a négligent 
habit of the officers and agents of the roailroad company." But we 
are not concerned in this case with the rule announced in the Rich- 
ardson Case. That rule is that, where the engine which could hâve set 
the fire is unknown, it is compétent to show, not that other engines 
of the défendant sometimes set fires, but that some of the engines of 
the défendant set such fires. The reason of this rule is that, when it 
is uncertain which engine caused the fire, évidence generally that 
the engines of the défendant set other fires before and after that which 
is the subject of the litigation has some tendency to prove that the 
latter fire was set by some unknown engine of the company, and that 
its servants are habitually négligent in caring for or operating their 
locomotives. There is plausibility in this theory, because, where the 
engine charged is unknown, it may be that this unknown engine was 
one of those which set fires at other places and times ; and the fact 
that the engines of the défendant set out such fires becomes in thr's 
way testimony from which the jury may reasonably infer that the fire 
under considération was set by some engine of the défendant. When, 
however, it is conceded or established beyond dispute, as in this case, 
that there was only one engine which could possibly hsve set the fire, 



LESSEK COTTON CO. T. ST. LOUIS, I, M. & S. BY. CO. 137 

and its spark arrester is produced, without any holes punched in it, and 
proved to be in the same condition in which it was at the time of the 
lire, it is difficult to perceive how the testimony that other engines 
threvv sparks, or that the engineers of the défendant were in the habit 
of punching holes in the spark arresters of engines, could hâve had 
any tendency to show that the fire in question was set out by the identi- 
fied engine. The only question at issue was whether or not engine 
No. 577 set the fire. If the ofïer of counsel had been to show that 
some of the engines of the défendant set fîres at other times and pla- 
ces, it mght hâve formed the basis for a more plausible argument, 
because it might hâve been said that engine No. 577 might hâve been 
one of the engines which set fires at other times. This, however, was 
not their ofïer. Their proposai was to prove that other engines 
threw sparks sufïiciently large and live to set fires. They did not 
ofïer to show that such engines were constructed in the same way or 
were in the same condition as the locomotive which alone could hâve 
«et the fire. How this testimony could hâve had any tendency to 
lead a rational mind to the belief that engine No. 577 was the cause 
of this fire, passes our understanding. Neither the fact that other 
engines set fires, nor the fact that they threw sparks, nor the fact that 
their operators were in the habit of negligently constructing, repair- 
ing, or caring for them, had any logical or rational tendency to show 
that the engine hère in question either set the fire, threw the sparks, 
or was negligently cared for or operated, because there was better 
and conclusive évidence upon ail thèse questions, — the évidence of its 
actual construction and condition, and of the method in which it was 
actually operated at the time when the fire occurred. Nor was the 
testimony that it was the habit of the sentants of the défendant to 
punch holes in the spark arresters more compétent or persuasive. The 
spark arrester of engine No. 577, according to the récital of the bill 
of exceptions, was before the court in the same condition in which it 
existed when the fire was set, and no holes had been punched in it. 
In the présence of this évidence, proof of the habit of engineers to 
punch holes had no tendency to show that such holes were made in 
the spark arrester of this engine, because higher and better évidence 
had demonstrated the fact that no such holes had been made. The 
true rule upon this subject is that, in an action against a railway Com- 
pany for setting a fire by means of defects in the condition or opération 
of an engine, it is compétent, where the engine that might hâve set 
the fire is unknown or unidentified, to introduce testimony that some 
of the defendant's engines set fires or threw igniting sparks at other 
times, within a few weeks, and at other places in the vicinity. Rail- 
road Co. v. Richardson, 91 U. .S. 454, 23 L. Ed. 356 ; Railroad Co. v. 
Gilbert, 52 Fed. 711, 3 C. C. A. 264, 10 U. S. App. 375; Railroad 
Co. V. Lewis, 2 C. C. A. 446, 51 Fed. 658, 664; Campbell v. Railroad 
Co., 121 Mo. 340, 351, 25 S. W. 936, 25 L. R. A. 175, 42 Am. St. Rep. 
530 ; Piggot V. Railway Co., 3 Man. G. & S. 229 ; Webb v. Railroad 
Ce, 49 N. Y. 420, 10 Am. Rep. 389 ; Sheldon v. Railroad Co., 14 N. 
Y. 218, 67 Am. Dec. 155; Cleaveland v. Railway Co., 42 Vt. 449; 
Railroad Co. v. McClelland, 42 111. 355, 358 ; Smith v. Railroad Ce, 
10 R. I. 22 ; Hoover v. Railway Co. (Mo.) 16 S. W. 480. 
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But where the engine which alone could hâve caused the fîre is 
îdentifàed, and its spark arrester is produced, testimony that other 
engines of the défendant at other times and places set fires or threw 
igniting sparks is neither compétent nor relevant to the issue, without 
proof that they were in the same condition and operated in the same 
way as was tlîe engine charged when the fire occurred. Gibbons v. 
Railroad Co., 58 Wis. 335, 17 N. W. 132, 134; Boyce v. Railroad Co., 
42 N. H. 97 ; Phelps v. Conant, 30 Vt. 277 ; Malton v. Nesbit, i Car. 
& P. 70; Hubbard v. Railroad Co., 39 Me. 506; Standish v. Wash- 
burn, 21 Pick. 237; ColHns v. Inhabitants of Dorchester, 6 Cush. 
306; Robinson v. Railroad Co., 7 Gray, 92; Jordan v. Osgood, 109 
Mass. 457, 12 Am. Rep. 731; Smith v. Railroad Co., 37 Mo. 287; 
Coale v. Railroad Co., 60 Mo. 227, 233 ; Railroad Co. v. Doak, 52 Pa. 
379, 91 Am. Dec. 166; Allard v, Railroad Co. (Wis.) 40 N. W. 685; 
Ireland v. Railroad Co. (Mich.) 44 N. W. 426 ; Railroad Co. v. Wood- 
ruff, 4 Md. 242, 59 Am. Dec. 72. The distinction between thèse two 
lines of authorities is plain upon principle, and is clearly marked in 
the opinions in the cases upon which counsel for the plaintiffs chiefly 
rely. In the case at bar and in the cases last cited the crucial issue 
is whether or not the identified engine set the fire, and the only com- 
pétent évidence on that issue is the construction, condition, and opéra- 
tion of that engine, and of those similarly constructed, repaired, and 
operated. In the cases first cited this issue is not presented, but 
the crucial questions are whether any of the unidentified engines of 
the défendant set the fire, or, as in Matthews v. Railroad Co., 142 Mo. 
645, 44 S. W. 802, whether or not a spark could be thrown as far as 
from the railroad to the site of the building burned. Thèse issues do 
not arise in the case at bar, and for that reason the évidence compé- 
tent in cases where they do arise is not relevant to the issue hère. 
Thus, in Railroad Co. v. Richardson, 91 U. S. 454, 23 L,. Ed. 356, 
the engine which caused the fire was unidentified. The évidence 
tended to show that it was one of two locomotive engines belonging to 
the railroad Company, but there is nothing in the case to indicate either 
that thèse engines were pointed out so as to separate them from the 
other engines of the défendant, or that the condition or the method of 
opération of either of them was in any way shown. The only ques- 
tion in that case was whether the fire was set by some unknown engine 
of the défendant, or by a conflagration which the plaintiff maintained 
in the vicinity. In Railroad Co. v. Gilbert, 52 Fed. 711, 713, 3 C. C. 
A. 264, 265, 10 U. S. App. 375, 378, the court well said, after citing 
the authorities which sustain the ruie that governs the case at bar : 

"We must not, In the considération of thls question, lose slght of the is- 
sues Involved. In the case at bar it was not admltted by the company that 
the fire was caused by sparks escaplng from a partlcular engine, in which 
event the query would be as to the condition of that partlcular engine, and 
the mode In which it was handled." 

In the case at bar it was conceded that, if the fire was set by any 
engine, it was set by engine No. 577. In Campbell v. Railway Co., 
121 Mo. 340, 25 S. W. 936, the court says: 

"If the issue had been of négligence in the construction and management of 
the engine only, and the engine which could only hâve caused the flre had 
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been clearly Identlfled, évidence that other englncs emitted sparks and set 
Ares would hâve been inadmissible, nnder tlie décisions of tbis court. Coale 
V. Rallroad Co., 60 Mo. 227; Patton v. Rallroad Co., 87 Mo. 117. 56 Am. Eep. 
446." 

Thèse are the cases upon which counsel for the plaintiffs seem to 
place their chief reliance. They do not sustain their contention, but 
concède the existence and reason of the rule that, where the engine 
charged with the injury is known, testimony of defects in the condi- 
tion or neghgence in the opération of other engines at other times 
and places is neither compétent to prove, nor relevant to establish, 
the real issue in controversy. There was no error in the rejection of 
the testimony of this character, or of that relative to the habit of the 
engineers to punch holes in the spark arresters of the défendant. The 
évidence offered upon thèse subjects was properly excluded. 

2. Complaint is made that the court charged the jury in this way : 

"In order to entitle the plaintiffs to reeover In this action, you must flnd 
from the évidence— First, that the flre which destroyed the cotton, for -which 
the suit is Instituted, was caused by the défendant rallroad company; sec- 
ond, that It was caused through the négligence of the railroad company. 
TJnless both of thèse facts are found In favor of the plaintiffs, they cannot 
reeover in this action." 

But in another part of the charge it told the jury: 

"If you détermine that the lire which destroyed the cotton of the Lesser 
Cotton Company was caused from sparks or cinders communieated from the 
defendant's engine, then the burden of proof Is shifted upon the défendant, 
and it must overcome the presumption of négligence arising from this flnd- 
Ing. It must show that there was no defect in the engine, that there was 
no négligence in the manner of Its opération by its employés, and that they 
were skillful men. In other words, it must prove by a prépondérance 
of évidence that there was no négligence, within the définition of the term 
as I hâve described it to you. It must show that it bas used ail reasonable 
and proper care, caution, diligence, and skill in the construction of the loco- 
motive which caused the flre, and that at the time of the fire it was skill- 
fnlly operated. That is ail the rallroad company would be required to do,— 
to use ail due and reasonable care and caution in providing appliances for 
the prévention of the émission of sparks and cinders from the locomotive, 
and skill in the management of It by Its operatlves at the time." 

Ail of the charge upon the burden of proof, and relative to the 
rules of law, challenged by this spécification of error, must be read 
and construed together. When it is thus read it will be found to 
State the established rules of law relative to the subjects under 
considération in that part of the charge assailed as favorably to 
the plaintifïs as controlling authorities will warrant. The burden 
of proof was upon the plaintiflfs to establish the causal neghgence 
of the défendant. When they proved, if they did, that the fîre was 
caused by sparks emitted by the defendant's engine, that burden 
shifted to the défendant, and required it to establish by a fair pré- 
pondérance of évidence that it had exercised reasonable care to 
provide the most effective mechanical contrivances in known prac- 
tical use to prevent the burning of private property by the escape 
of fîre from its engines. Rosen v. Railroad Co., 83 Fed. 300, 30s, 
27 C. C. A. 534, 539, 49 U. S. App. 647, 656 ; Railroad Co. v." Schultz, 
93 Pa. 341, 344; Continental Trust Co. v. Toledo, St. L. & K. C. 
R. Co. (C. C.) 89 Fed. 637, 638; Thomas v. Railroad Co. (C. C.) 
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91 Fed. 206, 208; Rallroad Co. v. Fox, 34 C. C. A; 497, 92 Fed. 
494, 497; Fletcher v. Railroad Co., 168 U. S. 135, 18 Sup. Ct. 35, 
42 L. Ed. 411; Bevier v. Canal Co., 13 Hun, 254; Collins v. Rail- 
road Co., 5 Hun, 503, 506; Railroad Co. v. Larmon, 67 111. 68, 71. 
Those portions of the charge which hâve been quoted fairly gave 
thèse rules to the jury for their guidance, and no just exception to 
them can be sustained. 

Another objection to the portion of the charge hère challenged 
now urged is that the défendant was operating its engine and freight 
train on Sunday ; that this act was in violation of the law of Arkan- 
sas, which forbids work of this character on that day (Sand. & H. 
Dig. § 1887) ; and that the défendant is consequently liable for the 
damages resulting from its violation of the law, without regard to 
the question of négligence. But under the record presented by the 
bill of exceptions this court h^s no power or jurisdiction to con- 
sider or détermine this question in this case. It was not presented 
to the court below, and no ruling was made upon it in that court. 
Counsel for the plaintiffs presented to the court nine requests for 
instructions. They were ail based upon the theory that the issue 
to be tried was whether or not the défendant was guilty of négli- 
gence in setting out the tire. They contained no request or sug- 
gestion that the court ought to instruct the jury that they were 
entitled to recover in the absence of négligence, because the de- 
fendant had violated the Sunday law. The portion of the charge 
now challenged was excepted to at the close of the trial, but the 
exception was gênerai, and contained no statement that this ex- 
cerpt was erroneous because the plaintifïs were entitled to recover 
on account of a violation of the Arkansas statute prohibiting labor 
on Sunday. Thus it appears that the issue of law hère urged upon 
our considération was not presented to, considered, or ruled by, 
the court below. It is not, therefore, hère for our considération, 
and we must décline to enter upon its discussion. In an action 
at law, this is a court for the correction of the errors of the court 
below, exclusively. Questions which were not presented to nor 
decided by that court are not open for review hère, because the 
trial court, cannot be guilty of any error in a ruling it has never 
made upon an issue to which its attention has never been called. 
Association v. Wilson, 100 Fed. 368, 373, 40 C. C. A. 411, 416; 
Railway Co. v. Henson, 58 Fed. 531, 532, 7 C. C. A. 349, 35 1. 19 
U. S. App. 169, 171 ; Schneider Brewing Co. v. American Ice Mach. 
Co., yy Fed. 138, 149, 23 C. C. A. 89, 100, 40 U. S. App. 382, 403; 
Board v. Sutlifï, 97 Fed. 270, 38 C. C. A. 167; Railroad Co. v. 
Krohne, 29 C. C. A. 674, 86 Fed. 230, 235; Davis v. Town of Fulton, 
52 Wis. 657, 9 N. W. 809. 

In the portion of the argument addressed to the refusai of the 
court to give certain instructions requested, that portion of the 
charge of the court relative to the degree of diligence required of 
the railway company, which has been quoted, is assailed on the 
ground that the court should hâve instructed the jury that it was 
its duty to provide the best machinery in known practical use to 
prevent the émission of sparks, and not simply to exercise reason- 
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able care to make this provision. As the quotation assailed has 
been recited, it will be more convenient to treat this objection hère. 
The railway company had a charter from the state, and a vested 
right to operate its raiiroad by the use of steam produced by fire. 
On the other hand, the owner of buildings and property along the 
line of its raiiroad had a right to construct and maintain them. 
The action against the raiiroad company for damages for destroy- 
ing them is not based upon any contract of insurance. It arises 
out of a breach of a légal duty. That duty is not to insure the 
property of the plaintifï, nor is it to insure the safety or the per- 
fection of the devices and appliances which it adopts to prevent 
fîres. The limit of that duty is the exercise of ordinary and reason- 
able care to avail itself of the best mechanical contrivances in known 
practical use for the purpose. The essence of this action for dam- 
ages is the breach of this duty. Négligence in the discharge of it 
is the basis of the cause of action, and the true rule is that, where 
the défendant has exercised reasonable care to provide the most 
efïective machinery in known practical use to prevent the burning' 
of private property, it has fully discharged its duty in that regard 
Rosen t. Raiiroad Co., 83 Fed. 300, 304, 305, 27 C. C. A. 534, 539, 
49 U. S. App. 647, 656, and cases cited supra. If there was any 
error in the charge of the court below upon this subject, it was 
not against the plaintififs. While the court charged that the rail- 
way company must exercise reasonable care and diligence in this 
regard, it also charged that: 

"It must hâve the apparatus complète, as far as the appliances used for the 
prévention of the escape of sparks and cinders from its smokestacks are con- 
eerned. * * • Everything, as I hâve stated to you before, must be prop- 
erly constructed, and the appliances must be the best in known practical 
use, and perfect In form." 

This portion of the charge is subject to the criticism that it does 
not limit, as it should, the duty of the railway company to the exercise 
of reasonable care to provide the most efïective appliances in known 
practical use, but places upon it the absolute duty to attain perfection 
in this regard, — a duty which the law does not impose. This, how- 
ever, is an error of which the plaintififs do not and cannot complain. 

The theory on which the plaintiffs tried this case was that the 
sparks from the defendant's engine set a fire on the roof of the barn, 
and the theory on which the défendant tried it was that tramps or 
smokers or a camp fire set fire to hay inside the barn. This barn 
was about 10 feet high. The roadbed was elevated so that the roof 
of the barn was about on a level with the track. The walls of the 
barn were constructed of 12-inch perpendicular boards, with cracks 
between them about an inch wide; and there was hay on the floor of 
the barn, on the side toward the raiiroad, in a pen about 25 feet from 
the north end. The court charged the jury: That the plaintifïs had 
introduced évidence tending to show varions facts, indicating that the 
fire was first discovered on the top of the roof ; that it burned a hole 
through the roof ; and that the sparks dropped into the hay from that 
point. That the défendant, on the other hand, had introduced évidence 
to the effect that the fire was set in the hay inside the barn, either by 
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a camp fire in the yard or by smokers; that the engine was so con- 
structed that it could not hâve set the fire. And that it was for the 
jury to détermine from ail the évidence whether the fire was caused by 
sparks from the defendant's locomotive, or from some other cause. 
It then added, "Of course, if the fire started inside the barn, it would 
hâve been impossible for it to hâve been caused by sparks emitted 
from the defendant's locomotive." This statement is assigned as 
error, because there was évidence of the cracks in the side of the barn, 
through which sparks from the engine might hâve flown into the hay, 
and thus hâve set the fire within the barn. But ail the questions of 
fact, including this one, were submitted to the jury by the charge. 
The déclaration of the court hère challenged was nothing more than 
its expression of opinion upon a question of fact which the jury was 
permitted to détermine. No rule of law was incorrectly stated, or 
stated at ail, in this portion of the instructions. And the opinion of 
the trial court upon matters of fact which are ultimately submitted to 
the jury is not reviewable on error, so long as no rule of law is incor- 
rectly stated therein. Lovejoy v. U. S., 128 U. S. 171, 173, 9 Sup. 
Ct. 57, 32 L. Ed. 389; Rucker v. Wheeler, 127 U. S. 85, 93, 8 Sup. Ct. 
1142, 32 L. Ed. 102; Railroad Co. v. Putnam, 118 U. S. 545, 553, 7 
Sup. Ct. I, 30 L. Ed. 257; Railroad Co. v. Vickers, 122 U. S. 360, 
7 Sup. Ct. 1216, 30 L. Ed. 1161 ; United States v. Philadelphia & R. 
R. Co., 123 U. S. 113, 114, 8 Sup. Ct. T7, 31 L. Ed. 138. 

There is another reason why this judgment ought not to be reversed 
upon this spécification of error. It is that this objection rests upon 
a différent theory from that upon which the plaintifïs evidently tried 
their case. The court charged the jury that their évidence tended to 
show that the fire was set on the roof of the barn, and that the defend- 
ant's évidence tended to show that it was set inside the barn. No 
exception was taken to this portion of the charge. That part of the 
évidence which appears in the bill of exceptions sustains it. In this 
way it becomes plain that at the trial one of the main issues between 
the parties, if not the crucial issue, was whether the fire was set on 
the outside or in the inside of the barn. It is évident that both parties 
tried the case on the theory that, if the fire was set on the roof of the 
barn, the défendant might be liable for it, while, if it was set within 
the barn, it was exempt from responsibility. The court charged the 
jury in aceordance with this theory, and it undoubtedly made the 
remark that, if the fire started inside the barn, it could not hâve been 
set by sparks from the locomotive, because it was imbued with the 
contentions of the parties that the défendant was liable for the fire if 
set on the outside, and that it was not responsible for the fire if set 
on the inside of the barn. It is too late for the plaintifïs, after the 
trial of the case upon this theory, to challenge in the appellate court 
the ground upon which they sought a recovery, and to insist that the 
défendant was liable for a fire set within the barn, because in the trial 
of the real issue which they presented some testimony crept into the 
record, upon which they asked no instruction, and to which they do 
not seem to hâve called the attention of the court at the trial, which 
might hâve warranted a recovery on account of a fire set within the 
barn. One niay not try a case upon one theory, and then reverse the 
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judgment against him in the appellate court upon another and incon- 
sistent theory, which was not presented, urged, or tried in the court 
below. Insurance Co. v. Frederick, 58 Fed. 144, 149, 7 C. C. A. 
122, 127, 128, 19 U. S. App. 24, 34 ; Walker v. Collins, 59 Fed. 70, 72, 
8 C. C. A. I, 3, 4, 19 U. S. App. 307, 311, 312; Speer v. Board, 32 
C. C. A. loi, 88 Fed. 749, 753; Burbank v. Bigelow, 154 U. S. 558, 
14 Sup. Ct. 1163, 19 L. Ed. 51 ; Railroad Co. v. Estill, 147 U. S. 591, 
13 Sup. Ct. 444, 37 L. Ed. 292; Horne v. George H. Hammond Co., 
18 C. C. A. 54, 71 Fed. 314. 
Complaint is also made of thèse portions of the charge : 

"There was also évidence introduced tendlng to show that young man 
Best, who was in charge of the stable, smoked a cigar, which Is elaimed to 
Uave been thrown away by him carelessiy, and caused the flre whlch burned 
the stable, and afterwards the eotton. • • • There was also évidence 
tendlng to show that a young man by the name of Davidson spent the nlght 
wlth young man Best at the stable, and that he smoked cigarettes there, 
whlch might hâve caused the fira" 

There was testimony that Best smoked a cigar, and that Davidson 
smoked cigarettes. But it is elaimed that thèse portions of the charge 
were erroneous, because that testimony was insufïicient to warrant the 
conclusion that the fire could hâve resulted from thèse acts. The 
question of law, whether or not this testimony was sufficient to war- 
rant a finding that the fire was set by the cigar or cigarettes, was not 
presented to the court below by any request to withdraw this testimony 
from the jury. Consequently it is not hère for our considération. 
The portions of the charge of the court excepted to are mère state- 
ments of fact, which are not reviewable in this court, for the reasons 
which hâve already been stated. 

There is another reason why thèse portions of the charge can- 
not be considered in this case, and that is that the bill of exceptions 
does not show that ail the testimony relative to the smoking of 
the cigars and cigarettes is presented in the record. The légal pre- 
sumption is that there was évidence sufficient to warrant the sub- 
mission of the questions which the court presented to the jury. 
The only way the plaintiflfs could hâve overcome this presumption 
was to présent ail the évidence relating to this matter, with a cer- 
tificate of the judge below to the effect that the bill of exceptions 
contained ail the testimony upon this subject. This they hâve not 
donc, and consequently they hâve failed to overcome the presump- 
tion that the charge of the court was right. U. S. v. Patrick, 73 
Fed. 800, 806, 20 C. C. A. II, 17, 36 U. S. App. 645, 656; Railroad 
Co. V. Price, 97 Fed. 423, 434, 38 C. C. A. 239, 250. 

3. It is assigned as error that the court refused to charge that 
when the wind blew in a dry time in such a way as to carry sparks 
emitted from a smokestack away from the railroad, toward an in- 
flammable building, greater diligence was required of the railway 
company than would be required on ordinary occasions. The state- 
ment contained in this request is the truth, and there would have 
been no error in stating it to the jury. Railroad Co. v. Richard- 
son, 91 U. S. 454, 470, 23 L. Ed. 356; Railway Co. v. Kellogg, 94 
U- S. 469, 472, 24 L. Ed. 256. But it was not réversible error to 
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refuse to submit ît. Instructions to the jury are for the purpose 
of informing them upon subjects with which they are not perfectiy 
familiar. No rational man is ignorant of the fact that greater care 
is required in handling fire on a windy day, in the présence of in- 
flammable material, than in a quiet time, in a moist place, or on 
ordinary occasions. The court charged the jury that they might, 
in their discrétion, allow interest upon the amount paid by the in- 
surance companies for this loss if they found in their favor. It 
would not hâve been error for the judge to hâve submitted to them 
the multiplication table, to enable them to compute this interest. 
Nor would it hâve been error to refuse to submit that table, be- 
cause the légal presumption is that the jury was not ignorant of it. 
The court instructed the jury that it was the duty of the railway 
Company to exercise reasonable care in the opération of its rail- 
road and engines. The légal presumption was that every juror knew 
that it was reasonable to use more care in a dry time, in the prés- 
ence of inflammable materials, than on ordinary occasions. This 
fact was a part of the common knowledge and expérience of man- 
kind, and it is not error to refuse to insert in a charge to a jury 
truisms which are a part of the common knowledge and expérience 
of ail men who hâve arrived at years of discrétion. 

Complaint is also made of the refusai to charge that where an 
engine emits sparks of a large and unusual size, or where sparks 
are thrown to a great height or far from the track, it may be 
inferred that the engine is not provided with a proper spark ar- 
rester. There was, however, no error in the refusai to give this 
instruction, because it was fairly covered by the gênerai charge. 
There was évidence in the case that sparks escaped from this en- 
gine of sufïïcient size and life to ignite the barn. There was testi- 
mony that, if the spark arrester was in proper condition, no such 
sparks could hâve escaped. There was testimony that it was in 
this condition on the night of the fire. The court stated the ten- 
dency of ail this évidence to the jury, and then told them that it 
was a question for them to détermine whether or not sparks es- 
caped from this engine, which set the barn on fire. The logical 
and inévitable conclusion which every judge who has read, and 
every juror who heard, this charge, must hâve reached, is that the 
émission of sparks of a large and unusual size from the engine 
warranted the inference that it was not provided with a proper 
spark arrester. Where a rule of law stated in a requested instruc- 
tion is fairly submitted to the jury in the gênerai charge, it is not 
error to refuse to repeat it in the very words of counsel's request, 
and there was no error in refusing to submit this instruction. 

The fifth, sixth, seventh, and eighth spécifications of error chal- 
lenge the refusai of the court to give requests of the plaintiffs rela- 
tive to the burden of proof, and the care required of the défendant 
in providing and using appHances to prevent fire. This opinion 
already disclôses the fact that the gênerai charge of the court care- 
fully treated ail thèse subjects. The plaintiffs' complaint is that 
this charge does not clearly state (r) that, if the jury found that 
the fire was set by the railway company, the burden of proof shifted 
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upon the défendant; (2) that the défendant was absolutely bound 
to provide the best préventive appliances; and (3) that the engine 
must hâve been in suitable order and repair at the time of the fire. 
The first two grounds of objection to this charge hâve already been 
considered and overruled. The third is equally untenable. Wben 
tiie entire charge is carefuUy read, it is plain that no juror could 
hâve misunderstood that it was the condition of the engine at the 
time of the fire, and at no other time, that was involved in tins 
trial. There was therefore no error in the refusai to submit to the 
jury the requests of counsel upon thèse subjects, because the proper 
rules of law upon them were delivered to them in the gênerai charge. 
The considération and discussion of the numerous questions pre- 
sented in this case bave now been concluded. The resuit is that 
there was no réversible error in the exclusion of évidence, in the 
charge of the court, or in its refusai to submit to the jury the vari- 
ous requests for instructions which the plaintiffs presented; but 
the real issue in the case— the issue of fact, whether or not this 
destructive fire was the conséquence of the négligence of the de- 
fendant, or of some other cause — was fairly tried by the jury, under 
correct and impartial rulings of the court, and was found in favor 
of the défendant. The judgment which is based upon this finding 
must accordingly be affirmed, and it is so ordered. 



FOSÏEB et al. v. McALESTER et al. 
(Circuit Court of Appeals, Eightli Circuit February 19, 1902.) 

No. 1,583. 

1. ChATTEL MORTGAGES— ImPEACHMENT FOI! Fkaud. 

Plaiutifïs, who held a chattel mortgage on two stocks of goods In 
Arkansas, permitted the mortgagor to remove the goods to the Indian 
Territory, and transfer them to a firm of which he beeame a member, 
under an agreement that the firm should assume the debt, and would 
give plaintltïs a mortgage on its stocli at any time wlien requested. 
Some 18 months later such mortgage was given to secure the amount 
then remainiug due on the old debt and a subséquent indebtedness and 
plaintiffs took possession of the stock thereunder. Hdâ., that an instruc- 
tion in an action by plaintiffs against attachiug creditors of the mort- 
gagors, who had seized the goods, that the f allure of plaintiffs to record 
their Arkansas mortgage in the Indian Territory was a badge of fraud, 
which, if unexplained, entitled défendants to a verdict, was erroneous, 
since plaintiffs niade no clalm under such mortgage, and, as its record- 
Ing In the Indian Territory would hâve been a useless aet, they were 
under no duty to so record It. 

2. Samk — Evidence. 

Under an allégation of the answer In an action by a chattel mort- 
gagee against attaching creditors charging a secret agreement between 
plaintifC and the mortgagors to conceal the indebtedness to plaintiff 
tor the purpose of enabling the mortgagors to purchase on crédit the 
goods which were afterward Included In the mortgage, évidence that the 
mortgagors made false statements to some of their creditors In regard 
to their flnancial condition is admissible; but it cannot affect the rights 
of plaintiff, in the absence of évidence that he had knowledge of such 
statements, and was in some manner connected with them for the fraud- 
ulent purpose alleged. 

114 F.— 10 
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A wbolesale mercantile flrm, In answer to a gênerai Inqnlry from an- 
other house (or information "regarding the crédit, promptness, and fl- 
naneial standing" of a customer, is not bound to disclose its own busi- 
ness relations or the state of Its account wlth sueli customer; and, 
where such an Inquiry was answered in good faltti and truthfully so 
far as the flrm inquired of then had knowledge, It is not chargeable 
with fraud because it did not state the fact that it had an agreement 
wlth the customer to give it a mortgage to secure its account when- 
ever demanded, which will afCect the validity of such a mortgage taken 
over a year afterward. 

4. Same— Pbior Aqrbbment to Give Mohtqaqe. 

An agreement between a Wholesale mercantile flrm and a customer 
that the latter will give a mortgage on his stock, when demanded, to 
secure his indebtedness to the flrm, is entirely légal; and, unless fraud- 
ulent in fact, such an agreement cannot be held to constitute a fraud 
In law, or a badge of fraud, to afCect the validity of a mortgage subse- 
quently requested, and voluntarily given by the debtor. 

6. Praitd— Whbn Question for Jcrt— Présomptions. 

The law will not deduce fraud from any number of acts, each of which 
is lawful and innocent in itself; but one who seeks to attach a fraud- 
ulent charaeter to such acts must go further, and show that they were 
in fact done with a fraudulent Intent and for a fraudulent purpose; 
and whether they were so done or not is a question of fact, which must 
be submitted to the jury when there is évidence justifying its sub- 
mission. 

6. Same — Evidence to Establish. 

Slight circumstances, or circumstances of an equivocal tendency, or 
circumstances of mère suspicion, leading to no certain results, are not 
suiflcient to establish fraud; but they must not be, when taken together 
and aggregated,— when interlinked and put in proper relation to each 
other, — consistent wlth an honest Intent. If they are, the proof of 
fraud is wanting. 

7. Chattbl MoRTGAaEs — Validity— Prepbebnce of Creditors. 

A chattel mortgage, valid on Its face, taken by a bona flde creditor for 
the purpose of securing his debt, and not for the purpose or with the 
Intent of shielding his debtor and assistlng hlm to hinder and delay 
his other creditors, is valid, and impervious to attack from any quarter, 
in the absence of a bankruptcy law which renders it Invalld as a préf- 
érence. 

8. Same — Action between Mobtgaqeb and Creditors— Insthuctions. 

Instructions which convey to a Jury the impression that secrecy or 
haste in a transaction by which a debtor secures one of his creditors, 
or the fact that the giving of such security opérâtes to hinder and delay 
other creditors, are badges of fraud, which place the burden on the se- 
cured creditor to sustain the validity of his security, are mlsleadlng and 
erroneous, without a full explanation of the légal right of a bona flde 
creditor to obtaln security for his debt to the exclusion of others, if done 
in good faith; and such instructions are not warranted in any case un- 
less there Is other évidence tendlng to impeach the good faith of the 
transaction, since such facts are entirely consistent wlth the exercise 
by the créditer of his légal rights. 

In Error to the United States Court of Appeals in the Indian 
Territory. 

This action was brought by J. Foster & Oo., the plaintitfs in error, in the 
United States court for the Northern district of the Indian Territory, at Mus- 
kogee, against James J. McAlester and others, the défendants In error, to 
recover the value of a stock of gênerai merchandise. The plaintifCs acquired 
thelr right to the goods under a chattel mortgage thereon executed by John 
G. Terrell, Elmer Terrell, and J. C. Terrell, composing the flrm of B. Terrell 
& Co., retall merchants doing business at Wagoner, in the Indian Territory, 
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to secure the payment of a note executed by the mortgagors to the mort- 
gagees for the sum of $3,971.56, and for another purpose not necessary to 
be mentioned. ïhe mortgage was duly execnted and acknowledged on the 
28th day of January, 1895, and duly recorded on the next day. In pursuance 
of a stipulation contained in the mortgage, the mortgagees, through their 
agent, took immédiate possession of the mortgaged property, and, in con- 
junctlon -with the mortgagors, proceeded to sell the goods in the usual course 
of business, applying the proceeds of the sale daily to the mortgage debt 
In the month of March following the exécution of the mortgage, Xootle, 
Wheeler & Motter and Tennent-Stribling Shoe Company severally brought 
their actions agaiust E. Terrell & Co., and sued out writs of attachment, 
which were placed In the hands of the défendant McAlester, as United States 
marshal for the Indian Territory, who, with the other défendants, his depu- 
ties, levled the writs on the stock of goods covered by the plaintiffs' mort- 
gage, took them out of the plaintiiïs' possession, and sold them. In their 
answer the défendants alleged they had good right to seize the goods on the 
writs of attachment, because they say, in substance, that the plaintiffs' 
mortgage was fraudulent and void for the following reasons: ïhat John G. 
Terrell was during the year 1893 engaged in the mercantile business in the 
town of Waldron, in Scott county, and in the town of Mansfield, in Sébastian 
county, Ark., and that on the llth day of Fcbruary, 1893, he executed a 
ehattel mortgage to the plaintiffs on his stocks of goods at each of thèse 
places to secure an indebtedness of $4,300; that this mortgage was duly re- 
corded in the counties in Arkansas, where the goods then were; that after- 
wards, about July 5, 1893, the plaintiffs permitted Terrell to remove both 
stocks of goods from Arkansas to AVagoner, in the Indian Territory, while 
the Arkansas mortgage thereon was in fuU force and effect; that It was 
understood and agreed that upon the removal of the goods to Wagoner the 
firm of E. Terrell & Co. was to be formed, consisting of .Tohn G. Terrell, 
Elmer Terrell, and J. 0. Terrell, which firm was to be the successor of .Tohn 
G. TeiTell, and assume the payment of his debts, including his indebtedness 
to the plaintiffs, and that it was also agreed after the goods were removed 
from Arkansas to the Indian Territory the firm of E. Terrell & Co. was to 
give the plaintiffs a ehattel mortgage on the goods whenever they deemed it 
necessary for their protection, and the same should be demanded; that it 
was agreed that the indebtedness of Terrell & Co. to the plaintiffs should be 
kept concealed from the attachlng creditors and other creditors of Terrell & 
Co. for the purpose of enabling Terrell & Co. to purchase goods on crédit, in 
order that the p!aintiffs might secure the benefit of such purchase, by de- 
manding the mortgage; that, in furtherance of this alleged fraudulent 
scheme, B. Terrell & Cto. made in writing, and ma lied to the attachlng cred- 
itors, false and fraudulent statements of their flnancial condition; and that 
the plaintiffs made to Tootle, Wheeler & Motter, one of the attachlng cred- 
itors, a false and fraudulent statement of the financial condition, prompt- 
ness, and ability to meet their obligations, of B. Terrell & Co. 

Charles E. Warner, for plaintiffs in error. 

Harrison O. Shepard, Richard B. Shepard, Charles B. Stuart, and 
J. H. Gordon, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL; Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

Indisputably, on the record before us, the ehattel mortgage exe- 
cuted by E. Terrell & Co. to the plaintiffs on the 28th day of Jan- 
uary, 1895, was on its face a valid instrument; and the debt it was 
given to secure, a bona fide debt. There is, indeed, no pretense 
that Terrell & Co. did not honestly owe the plaintiffs the debt the 
mortgage was given to secure. This being so, we proceed to a 
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considération of the gi-ounds upon which the défendants seek to 
avoid it. The only testimony in the record relating to the removal 
of the goods from Arkansas to the Indian Territory — and it is cer- 
tified in the bill of exceptions that it contains ail the testimony — is: 

"That shortly prior to July 5, 1893, the said Terrell went to see the said 
Joslah Foster, and told him that they had just had three successive crop 
failures in his section, and it was useless for him to continue business at 
Waldron, and hope to pay his debts, and that he wanted to flnd a good busi- 
ness location in the Indian Territory, and locate there, moving his goods 
and merchandise over there, but that he could not do so unless Foster -would 
consent; that he selected Wagoner as the place, and wanted to talie his two 
sons In with him, move the merchandise over there, and begin business at 
that place; that. If Foster would agrée for him to move the merchandise, the 
new concem would assume ail indebtedness to plaintifCs, and would make a 
new mortgage upon the stock of merchandise at Wagoner to secure their 
indebtedness to plaintiflCs whenever Foster called upon them for same. That, 
upon thèse statements and agreements on the part of Terrell, Foster con- 
scnted for him to carry his stock of merchandise from Waldron and Mans- 
fleld, Arkansas, to Wagoner, In the Indian Territory. That Terrell moved the 
said stock of merchandise to Wagoner, and opened up the store at Wagoner 
in the flrm name of E. Terrell & Co. about July 5, 189S. That at the time of 
removing to Wagoner said Terrell had not paid any part of the Indebtedness 
to plaintifCs, and that they moved about $10,000 worth of merchandise to 
" Wagoner. That the plaintifCs' debt was embraced in one note for $1,500, and 
two notes each for $1,400; and in the fall of 1893 and part of 1894 one of the 
$1,400 notes was paid ofC, and about $600 or $700 was paid on the other two 
notes out of the proceeds of sales of merchandise brought from Waldron, 
Arkansas, and subséquent purchases. That after the said business was 
begun at Wagoner the plaintiffs eontinued to sell the said E. Terrell & Co. 
goods In the regular course of trade, and received payment from them on 
aceount from time to time, until January 28, 1895, at which time there was 
due the plaintiiïs from said firm of B. Terrell & Co., for balance on mer- 
chandise sold them at Wagoner, the sum of $1,175.41, and upon the two un- 
paid notes the sum of $2,796.15, maklng a total indebtedness then due of 
$3,971.56." 

Upon this évidence the court charged the jury as foUows: 

"The omission of J. Foster & Co. to file In the Indian Territory their mort- 
gage executed in Arkansas, when they consented that Terrell might remove 
the merchandise covered by such mortgage from Arkansas to the Indian Ter- 
ritory, is a badge of fraud, which, if unexplained, would authorize you to 
flnd that the mortgage executed on January 28, 1895, by E. Terrell & Co., 
was fraudulent, and to render your verdict for the défendant" 

This charge is erroneous, for several reasons. The omission of 
the plaintiffs to file in the Indian Territory the mortgage executed 
on the goods while they were in Arkansas, and duly recorded in 
that State, was not of itself a fraud, or a badge of fraud, which 
would authorize the jury to render a verdict for the défendants. 
The plaintiffs had a perfect right to permit J. G. Terrell to remove 
his goods from Arkansas into the Indian Territory. The Arkansas 
mortgage was on stocks of goods owned by J. G. Terrell, and de- 
scribed as being in storehouses in Waldron and Mansfield, in Ar- 
kansas ; and its record in the Indian Territory would not hâve 
operated as a mortgage on a stock of goods belonging to E. Terrell 
& Co., or as a security for the plaintiffs' debt, and would therefore 
hâve been a useless and vain act. It is said that the plaintiffs, by 
not putting the mortgage on record in the Indian Territory, thereby 
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concealed the same, and enabled Terrell & Co. to contract debts 
upoii the presumption that the goods were unincumbered. But there 
was no concealment of an incumbrance on the goods in the Indian 
Territory, because there was no incumbrance on the goods in that 
territory prior to the exécution of the mortgage under which the 
plaintiffs claim, which was placed on record the day following its 
exécution. As the plaintiffs could gain nothing by recording the 
Arkansas mortgage in the Indian Territory, and as they could not 
and do not claim the goods under that mortgage, we do not think 
there was any légal or moral obligation resting on them to hâve 
that mortgage recorded in the Indian Territory merely for the in- 
formation of Terrell & Co.'s other creditors. That mortgage re- 
mained of record in Arkansas unsatisfîed, and thus the défendants 
and ail other persons had légal constructive notice of its existence 
ail the time at the only place its record could hâve any légal efïect. 
By the use of the words "if unexplained" in this instruction, the 
jury were told, in effect, that the burden of proof rested on the 
plaintifïs to show that an act which in itself was perfectly lawful 
and innocent was not donc for a fraudulent purpose, or in further- 
ance of a fraudulent scheme. But an act which in itself is lawful 
and innocent is never presumed to be fraudulent, and the burden 
rests on the party assailing it as fraudulent to prove it. Moreover, 
there is no évidence in the record tending in the slightest degree 
to show that the plaintifïs omitted to record the Arkansas mort- 
gage in the Indian Territory for any fraudulent purpose, and any 
instruction based on the assumption that there was such évidence 
would hâve been erroneous. 

The défendants offered, and the court, over the objection of the 
plaintiffs, admitted in évidence, statements made by Terrell & Co. 
to some of their creditors touching their fînancial condition. There 
was no error in admitting thèse statements. They were compétent 
évidence against Terrell & Co. for whatever they tended to prove, 
but they were not évidence against th.e plaintiffs, and could not 
affect their rights, unless it was shown they had knowledge of them, 
and were in some manner connected with them for the fraudulent 
purpose alleged. Brittain v. Crowther, 4 C. C. A. 341, 54 Fed. 295. 
No such showing was made. There is not a syllable of évidence 
or a single circumstance in the case tending in the remotest degree 
to show the plaintiffs knew that any such statements had ever been 
made, or that they had any connection whatever with them. The 
plaintiffs requested the court to instruct the jury that if the plain- 
tiffs were in no manner parties to or connected with thèse state- 
ments, and had no knowledge of them, their rights were not af- 
fected thereby. The court gave the instruction, with this qualifica- 
tion : 

"Unless you should further find from the évidence that there was a secret 
or tacit agreement between them to conceal the true condition of E. Terrell 
& Co., and thus enable them to procuie a gréa ter amount of crédit than they 
could otherwlse procure." 

As there was a total lack of évidence tending to show, or from 
which the jury could rightfully infer, any such "secret or tacit" 
agreement, it was errer to qualify the plaintiffs' request as was done. 
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The défendants introduced in évidence the following correspond- 
ence : 

"St. Joseph, Mo., Feb. 1, 1894. 
"J. Foster & Co., Fort Smith, Ark.— Dear Sir: WIll you klndly give us, In 
confidence, such Information as you may hâve regardlng the crédit, prompt- 
ness, and financlal standing o( B. Terrell & Co., Wagoner, Indlan Terrltory? 
Please answer upon thls sheet, and oblige, 

"Yours truly, Tootle, Wheeler & Motter, 

"Successors to Tootle, Hosea & Co." 

"Gentlemen: We are selling Messrs. B. Terrell & Co., and find them reason- 
ably prompt. Think they are good for what tliey want. 

"Truly, J. Foster & Co." 

The court gave the following instruction relating to tnis corre- 
spondence : 

"The failure of J. Foster & Co. to disclose to Tootle, Wheeler & Motter, 
when they made Inquiry as to the financlal standing of B. Terrell & Ce, that 
they held a mortgage, recorded In Arkansas, upon the property In the Indian 
Terrltory, wlth an agreement from E. Terrell & Co. to glve a mortgage In 
the Indian Terrltory upon thls property whenever demanded by them, Is a 
badge of fraiid, and, unless It bas been explalned to your satisfaction by the 
évidence In thls case, would justify you In flnding for the défendants." 

And after 24 hours' délibération the jury were brought into court 
and instructed as follows: 

"If you find from the évidence that .T. Foster had of record In Arkansas a 
mortgage upon the stock of goods and merchandise of J. G. Terrell; and If 
you further flnd that the said J. Foster & Co. agreed that the said J. G. 
Terrell might earry said stock of goods and merchandise to the Indian Ter- 
rltory, and expose them for sale under the flrm name of E. Terrell & Co., and 
that the said J. G. Terrell and E. Terrell & Co. agreed with the said J. Foster 
& Co. that whenever demanded by said J. Foster & Co., the firm of B. 
Terrell & Co. would glve to them a mortgage coverlng the stock of goods 
In the Indian Terrltory; and If you further flnd that, wheu J. Foster & Co. 
made reply to the Inquiry of Tootle, Wheeler & Motter as to the financlal 
standing of B. Terrell & Co., the said J. Foster & Oo. dld not disclose that 
they held the mortgage recorded In Arkansas, and an agreement for a new 
mortgage from K Terrell & Co. whenever demanded; and if you flnd that, 
had J. Foster & Co. made dlsclosure of thèse facts to Tootle, Wheeler & 
Motter, the flrm of Tootle, Wheeler & Motter would not hâve sold the goods 
whlch they dld sell to B. Terrell & Co.,— then you should find for the de- 
fendant." 

As thèse instructions cover in part the same ground, they vi^ill 
be considered together. It will conduce to a clearer understanding 
of so much of thèse instructions as relate to the plaintififs' answer 
to Tootle, Wheeler & Motter's letter of inquiry to set out ail the 
testiniony relating to that subject, as it is brief: 

"Défendants proved by Tootle, Wheeler & Motter that, had they been ad- 
vlsed that B. Terrell had a chattel mortgage on thelr stock of goods, they 
could not hâve gotten any goods from tliem on crédit, and that Tootle, 
Wheeler & Motter relied greatly on the Information furnished them by J. 
Foster & Oo. In extendlng the Une of crédit to E. Terrell & Co. which they 
dld;" and the plalntlfls proved "that about the Ist of February, 1894 [the 
date of the letters], E. Terrell & Oo. were solvent and sufflcient to pay ail 
of thelr debts, ând that after that tlme they lost about $5,000 In cotton 
spéculations, and that a few days before they made the mortgage of January 
28, 18©6, to plalntlfCs, they pald Tootle, Wheeler & Motter on aecount the sum 
of $300." 
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The instructions must be considered in the light of this testimony. 
The matters embraced in thèse charges will be considered in the/r 
order. 

The plaintiffs were under no obhgation, in answering the letter 
of Tootle, Wheeler & Motter, to disclose the fact of the existence 
of the Arkansas mortgage. That mortgage was duly recorded in 
the proper recorder's office of that state, and Tootle, Wheeler & 
Motter and ail other persons were bound to take notice of its exist- 
ence ; and, in contemplation of law, they had such notice. Moreover, 
it will be observed that this letter was written more than six months 
after the goods had been removed into the Indian Territory, and the 
Arkansas mortgage abandoned as a security. Nor were the plaintiffs 
bound to disclose the fact that Terrell & Co. had promised to give 
them a mortgage to secure their debt whenever demanded. Mer- 
chants and business men are not required, in answering gênerai letters 
of inquiry "regarding the crédit, promptness, and financial standing" 
of a named person, to disclose their business relations or the state of 
their accounts with such person. No such information was called for 
by the letter of Tootle, Wheeler & Motter, and they had no right or 
reason to expect it. The suprême court of Michigan, in First Nat. 
Bank v. Marshall & Ilsley Bank, 65 N. W. 604, said : 

"It Is insisted that it was the duty of the plaintiffs, in replying to the letter 
of the défendant inquiring as to the eharacter and flnancial standing of Mr. 
Haie, to state the Indebtedness of Mr. Haie to it. No statement of lîabilities 
was called for, but only his character and flnancial standing as a business 
man. Banks, as well as indivlduals, frcquently wrlte for information of 
this character. When au Inquiry cornes to such bank asking siniply for the 
character and financial standing of the merchant, the bank is not bound, at 
its pei'il, to report any loans which said naerchant may bave at its bank." 

It will be observed that, by the ternis of the instructions we are con- 
sidering, the plaintiffs are held responsible, not for what they did say 
in their letter, but for not saying something the court erroneously 
held they should hâve said. If the statements contained in the plain- 
tiffs' answer to Tootle, Wheeler & Motter's letter were made in good 
faith, and true so far as they then knew and believed, they imposed no 
liability on the plaintiffs, and cannot afïect the validity of the mortgage 
taken months afterwards. Confessedly, the testimony, ail of which 
we hâve set out, would not support a finding that the plaintiffs pur- 
posely and intentionally misrepresented the business standing and 
crédit of Terrell & Co., with the view and intention of inducing 
Tootle, Wheeler & Motter to sell them goods, in the hope and expec- 
tation that they might profit thereby. But however this may be, the 
court did not leave that question to the jury, as it should hâve done if 
there had been any testimony justifying its submission. 

The understanding that Terrell & Co., when required to do so, 
would give the plaintiffs a mortgage on the goods in the Indian Ter- 
ritory, did not, of itself, render the mortgage fraudulent and void in 
law. Smith v. Craft, 123 U. S. 436.^ As bona fide creditors of Ter- 
rell & Co., they had a right at ail times, independent of any previous 
understanding to that efïect, to demand of Terrell & Co. such security 
ifor their debt, and Terrell & Co. had an undoubted right to give it. 

' 8 Sup. et. 196. 31 L. Ed. 267. 
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Thèse being the unquestioned légal rights of the parties, upon what 
principle can it be said to be a légal fraud, or a badge of fraud, for 
the parties to stipulate in advance for doing that which they would 
be perfectly free to do, and which it would be perfectly légal for 
them to do, independent of such stipulation? Why should a mort- 
gage which the creditors had a légal right to demand, and the debtor 
good right to give, be held void because the parties had previously 
agreed that such security should be given when demanded? ïhere 
is no such rule of law. It is everyday practice for debtors to prom- 
ise to give their creditors security when demanded, and while such 
a promise afïords slight protection to the creditor, and cannot be 
specifically enforced, when it is voluntarily complied with the se- 
curity is not thereby invalidated. Bank v. Whitmore, 104 N. Y. 
297, 10 N. E. 524; Day v. Goodbar, 69 Miss. 689, 12 South. 30; 
Teitig V. Boesman, 12 Mont. 450, 31 Pac. 371, 384; Blanks v. Klein, 
3 C. C. A. 588, 53 Fed. 436; Anderson v. Lachs, 59 Miss. 115. Such 
an agreement, like ail agreements that men are capable of enter- 
ing into, may be made under circumstances and for purposes that 
will render it fraudulent in fact. But the court did not submit to 
the jury the question whether this agreement was entered into 
for a fraudulent purpose, and was fraudulent in fact. Presumably, 
this was not done because the court took the view that the under- 
standing or agreement was fraudulent in law ; and, besides, it would 
hâve been error to submit the question of fact to the jury, for the 
reason that there was a total absence of testiniony tending in the 
slightest degree to show that this understanding was had with the 
view of deceiving or defrauding the other creditors of Terrell & 
Co., or for any purpose other than the protection of the plaintiffs 
by giving them the same security for their debt which they had 
while the property remained in Arkansas. 

We hâve seen that the law did not impose on the plaintifïs, in 
answering Tootle, Wheeler & Motter's letter, the obligation to dis- 
close the facts enumerated in the court's final charge. This being 
so, it was clearly erroneous to tell the jury that if they found Tootle, 
Wheeler & Motter would not hâve sold the goods they did sell to 
Terrell & Co., had they known ail thèse facts, they would iînd 
for the défendant. What Tootle, Wheeler & Motter would or would 
not hâve done, had they known ail about the financial condition and 
prospects of Terrell & Co., cannot be admitted to préjudice the plain- 
tiffs, if they had done no wrong and committed no fraud. It will 
be observed that in this, as in the other instructions, no mention is 
made of the motive or intent with which thèse acts were done, but 
the acts are treated as fraudulent in law, irrespective of the intent 
with which they were done. Many innocent and lawful or indif- 
fèrent acts are linked together, apparently on the assumption that 
their aggregation would impart to them an odious quality, which 
separately they did not posséss. But the law will not deduce fraud 
from any number of lawful and innocent acts. One who seeks to 
attach a fraudulent character to such acts must go further, and 
show they were in fact done with a fraudulent intent and for a fraud- 
ulent purpose; and whether they are so done or not is a question 
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of fact, which must be submitted to the jury when there is évidence 
justifying its submission. The transaction between the plaintiffs 
and Terrell & Co. which is assailed was perfectly consistent with 
honesty and good intentions, and, in the absence of proof to the 
contrary, the law présumes it was of that character. Mère sus- 
picion, unsupported by évidence, cannot be allowed to deprive a 
creditor of his légal rights ; and fraud cannot be inferred either by 
the court or jury from acts légal in themselves, and consistent with 
an honest purpose. The settled rule on this subject is that slight 
circumstances, or circumstances of an equivocal tendency, or circum- 
stances. of mère suspicion, leading to no certain results, are not suf- 
ficient to establish fraud. They must not be, when taken tosjether 
and aggregated, — when interlinked and put in proper relation to 
each other, — consistent with an honest intent. If they are, the proof 
of fraud is wanting. Bank v. Frank, 63 Ark. 16, 37 S. W. 400, 58 
Am. St. Rep. 65 ; Shultz v. Hoagland, 85 N. Y. 464. 

Several requests preferred by the défendants and given by the 
court are prefaced with the statement that "a secret trust between 
parties is a badge of fraud," and "secrecy is a badge of fraud." Thèse 
opening statements are followed by a récital of what the parties did, 
and conclude with the déclaration that if thèse actions hâve not 
"been explained," or hâve not been explained to the satisfaction of 
the jury, they would iînd for the défendant. The frame of thèse 
charges is extremely objectionable, because of their misleading tend- 
ency under the proof in the case. There was no évidence of "a 
secret trust," or that the plaintififs concealed any fact they were 
under légal obligations to make public. Thèse instructions are in- 
fected with the same vice as those vve hâve considered. They dé- 
clare innocent acts to be badges of fraud, which, if unexplained by 
the plaintifïs, would authorize the jury to fînd a verdict for the 
défendants. Secrecy or haste in a business transaction, or the fact 
that it took place out of business hours, are spoken of in the books 
as badges of fraud ; and thèse so-called badges of fraud are some- 
times brouglit to the attention of the jury in cases where they hâve, 
under the proof, no application, or in a manner that conveys to 
the jury an entirely erroneous notion of the law applicable to the 
rights of bona fide creditors ; and the same may be said of the 
statement that a transaction between a debtor and one of his cred- 
itors which has the effect to hinder and delay the other creditors of 
the debtor is a fraudulent and void act as to such other creditors. 
The statement of thèse propositions to a jury without the full ex- 
planation of the légal rights of a bona fide creditor is necessarily 
misleading and erroneous. A bona fide creditor has a légal right to 
demand of his debtor that he pay or secure his debt, and, in the 
absence of a bankrupt law, a debtor may lawfully pay or secure one 
of his creditors to the exclusion of ail others. The necessary efïect 
of one creditor taking a mortgage on ail his debtor's property to se- 
cure the payment of his debt is to hinder and delay the other credit- 
ors of the debtor in the collection of their debts, because it leaves 
them nothing out of which to make their debts but the debtor's 
equity of rédemption in the mtjrtgaged property, which is valueless. 
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excëpt in so far as the (K-operty exceeds in value the mortgage debt. 
But this is not hindering or delaying the debtor's other creditors, 
in a légal sensé; and it is not fraudaient as to them, because the 
creditor had the légal right to demand security for his debt, and 
the debtor a légal right to give it, regardless of how other creditors 
might be affected thereby. It is just wliat every other creditor 
would hâve done if he had been equally diligent, and had had the 
good fortune to be in like favor with the debtor. The questions in 
such cases are : Is the mortgage a valid instrument on its face, 
and was it executed in good faith to secure the payment of a bona 
tide debt, with no réservation or secret trust for the benefît of the 
debtor? When thèse questions can be answered in the affirmative, 
the mortgage is impervious to attack from any qUarter. Thèse are 
the essential facts to constitute a valid mortgage of property to se- 
cure the payment of a bona fide debt, and when they are estab- 
lished it is wholly immaterial whether the transaction was con- 
summated in haste and secretly, or openly and leisurely, or in day- 
light or in the nighttime. Lawful contracts made in good faith for 
a lawful purpose may be made at any hour of the day or night, and 
publicly or secretly, and leisurely or hastily, as best suits the con- 
venience and interest of the parties to them. When a creditor is 
seeking payment or security for his debt from an insolvent debtor, it 
is commonly to his interest to act with celerity and secretly. If he 
made open proclamation of his intended action, it would prob- 
ably resuit in some other creditor obtaining the préférence. Rice 
V. Commission Co., i8 C. C. A. 15, 71 Fed. 151 ; Williams v. Simons, 
16 C. C. A. 628, 70 Fed. 40; Repauno Chemical Co. v. Victor Hard- 
ware Co., 42 C. C. A. 106, loi Fed. 948. In Huiskamp v. Wagon 
Co., 121 U. S. 310, 319, 7 Sup. Ct. 899, 902, 30 L. Ed. 971, the su- 
prême court of the United States say : 

"In order to luvalidate the mortgage of Eummel to Huiskamp Bros., it 
must hâve been made with the intent on the part of Rummel to hinder and 
delay his other creditors, and Huisliamp Bros, must bave accepted it with 
the intent of assisting Rummel to hinder and delay his other creditors. A 
debtor being in. failing clroumstances and having the right to prefer a cred- 
itor, If the preferred creditor has a bona fide debt, and takes a mortgage 
with the intent of securing such debt, and not with the purpose of aiding 
the debtor to hinder and delay other creditors, the mortgage is valid, even 
though the mortgagee knows that the debtor is insolvent, and that the 
debtor's Intention Is to hinder and delay other creditors." 

In a Word, the law is that when a mortgage is taken by a bona 
fide creditor for the purpose of securing his debt, and not for the 
purpose or with the intent of shielding his debtor and assisting 
him to hinder and delay his other creditors, the mortgage is valid, 
althoiigli its necessary elïect is to hinder and delay other creditors, 
and to (leprive them of al! remedy against their debtor's property. 

Tlie judgment of the United States court of appeals for the Indian 
Territory and the judgment of the United States court for the 
Morthcrn district of the Indian Territory are reversed, and this cause 
is rcmanded to the latter court, with instructions to grant a new trial. 
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DBLAWAEB, L. & W. K. CO. T. DEVOEB. 
(Circuit Court of Appeals, Second Circuit March 10. 1902.) 

No. 70. 

1. Positive and Négative Testimony—Wbight— Instructions. 

A requested Instruction that positive testimony of witnesses that a 
whistle vvas blown and a bell rung is entitled to more welght than tes- 
timony of otlier witnesses that tliey did not hear the one or the other 
Is too broad, without référence to the credlbllity of the witnesses in 
other respects. 

2. Négligence op Parents— Imputing it to Child— Drivées. 

Négligence of the father, as well as of the mother, in not discoverlng 
a train, is Imputable to a child, held in the arins of his mother, who was 
Bltting by the side of the father, who was drlving, as the father is not 
acting as a driver merely.i 

3. Personal Injuries to Child — Damages. 

A child made a mental and physical wreck may recover of the one by 
whose négligence it was caused, not only for physical sufCering, but for 
loss of earning capacity. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Wrlt of error to review a judgment rendered by the circuit court for the 
Southern district of New Yorii upon a verdict against the Delaware, Laclia- 
wanna & Western Rallroad Company for the sum of $10,000 in favor of the 
plaintiff in an action to recover damages for personal injuries sustained by 
him at a grade crossing known as "Hope Crossing," on the Une of the défend- 
ants rallroad in New Jersey, on the evening of November 22, 1892. 

Hamilton O'Dell, for plaintiff in error. 
Walter K. Barton, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. At the time of the injury the plaintif! 
was about one year and four months old. His parents had been Hv- 
ing at Wallpack, N. J. On the morning of November 22, 1892, they 
drove from their home with this child to Belvidere, N. J., a distance 
of about 26 miles from Wallpack, and about 6 o'clock in the evening 
started to return home. On their way to Belvidere they had crossed 
the railroad track at Hope crossing, but Mrs. Dévore (now Mrs. 
Heater) had never driven on that road before, and did not know that 
her husband had, and did not know the nanie of the railroad which they 
crossed. They were in a smoothly running top buggy, and had an old 
and gentle horse. The father drove the horse, and was seated on the 
right side of the buggy. The mother sat on the left side with the 
child in her arms. The evening was very dark and cloudy. "It was 
storming some, — a sort of hail, sleeting." The wind was on the right 
side of the buggy, and was blowing hard. The top part of the buggy 
was put down so as to prevent the wind from striking the baby. 
Hope crossing is about 2^ miles from Belvidere, and as they ap- 

1 Négligence imputed to infants, see note to Railway Co. v. Kowalski, 34 
0. C. A. 4. 
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proached it Mrs. Dévore asked her husband if they were not near the 
Crossing which they had crossed in the morning. He replied, "A ways 
ahead," ^and pulled the horse down to a walk. The horse continued to 
walk until the crossing was reached. Mrs. Dévore, from the time the 
horse began to walk, looked both ways and listened for the noise of a 
train, and testified that her husband did the same, but that she neither 
saw nor hear4 anything ; heard neither bell nor whistle, and saw noth- 
ing, until, "just as we got on the tracks, I saw the glittering of the rail, 
and that is ail I saw." Mr. Dévore was injured, and has since died, 
and the child was terribly injured, so that he is now, and will be 
permanently, a mental and physical wreck. He was previously a 
strong, heaîthy child. The train had left Bridgeville Depot, about a 
third of a mile to the right from Hope crossing, somewhat after 7 
o'clock, and at the time of the disaster was going at the rate of 40 
miles an hour. It does not appear that Mrs. Dévore knew of the 
existence of this dépôt or of the time when trains might be expected 
to pass the crossing. 

The issues were as to the négligence of the défendant in disobeying 
the statutory requirements as to bell or whistle; as to the con- 
tributory négligence of the parents of the child in omitting to take 
proper précautions when approaching a railroad crossing ; and, in con- 
nection with the question of contributory négligence, the question was 
examined whether upon a very dark and stormy evening an approach- 
ing train could be seen or heard by the occupants of a buggy as it 
approached the crossing. A further issue was made in the pleadings 
and the testimony as to the especially dangerous character of the 
crossing, which should hâve compelled the défendant to take especial 
précautions, other than those provided by statute, to prevent casual- 
ties of the character encountered by the Dévores. 

Upon the question of obédience to the statute of New Jersey, which 
requires the ringing of a bell or the blowing of a whistle before and 
until the engine of a railroad train has crossed a grade crossing, the 
witnesses diiïered; the majority in number being in favor of the de- 
fendant's compliance with the statute on the evening of the accident. 
The court did not charge, as requested by the défendant, as follows : 
"Upon the question whether the bell was rung and the whistle biown, 
positive testimony of witnesses that the one was blown and the other 
was rung is entitled to more weight than testimony of other witnesses 
that they did not hear the one or the other," — and to this omission 
an exception was taken. The request asserts the proposition that 
positive testimony of witnesses is entitled to more weight than the 
négative testimony of other witnesses, and makes no discrimination 
in regard to the credibility in other respects of the two classes of wit- 
nesses. The positive class may impress the triers with lack of con- 
fidence in their trustworthiness, their disinterestedness, their accuracy ; 
but the request establishés as a rule of law that positive testimony is 
entitled to superior crédit whether other things are equal or not, 
and is, we think, a broader rule than a court should be called upon to 
give to a jury, without référence to the credibility of the witnesses in 
other respects. In reply to the following question put by the foreman 
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of the jury: "Supposing the jury believe that the bell was rung and 
the whistle sounded, and suppose, at the same time, that Mrs. Heater 
used her best diligence in trying to see whether the train was coming 
or net, does that relieve the railroad from responsibiUty?" the court 
said : "If they rang the bell and sounded the whistle they are relieved 
from responsibility, unless you reach the conclusion that the crossing 
there was such a peculiarly hazardous one that it was necessary to 
adopt further précautions, for the reason that the sounding of bells 
and whistles could not be heard by travelers on the highway." 

To that part of the instruction commencing "unless you reach" 
the défendant excepted for the reason that there was no proof before 
the jury showing, or tending to show, that the crossing was "a 
peculiarly hazardous one," or that "it was necessaiy to adopt further 
précautions, for the reason that the sounding of bells and whistles 
could not be heard by travelers on the highway." Much of the argu- 
ment of the plaintifif in error is directed to an alleged entire or sub- 
stantial absence of proof that the crossing was a peculiarly hazardous 
one. If peculiarly hazardous, the fact bore upon the question of the 
defendant's négligence. Railroad Co. v. Ives, 144 U. S. 421, 12 Sup. 
Ct. 679, 36 L. Ed. 485; Railroad Co. v. Moore, 45 C. C. A. 21, 105 
Fed. 725. The traveled road from Belvidere as it approaches Hope 
crossing is a graduai ascent until the top of a hill or "rise" in the 
ground is reached. As the road descends there is a homestead on the 
right occupied by Mr. Emery, consisting of a house, barn, and other 
outbuildings. A few trees are in the yard. The view towards Bridge- 
ville Depot is to some extent interfered with by thèse buildings. The 
corner of the Emery fence nearest the crossing is about 70 feet from 
the first rail of the north-bound railroad track. The corner of the 
Emery house is 127 feet distant from that rail. At 735 feet from the 
crossing towards Bridgeville the railroad track enters a eut, which at 
855 feet from the crossing is about 5 feet above the top of the rail, and 
at its extrême height is about 12 or 12^^ feet above the top of the rail. 
A defendant's witness testified that in the daytime, from a point in the 
highway 47 feet from the crossing towards Belvidere, the whistling 
post, 1,460 feet away towards Bridgeville, could be seen through the 
eut. A civil engineer in the defendant's employment testified Ihat 
"at a point 56J/2 feet from the center of the north-bound track I saw 
an engine 550 feet. Just an engine happened to corne along there, 
and I made those measurements. I could see the whole engine. At 
a point 40 feet from the track I could see the Bridgeville dépôt very 
plainly, from the intervening road. At that same point, 56^^ feet, 
I could see part of the dépôt." 

This testimony was not contradicted by measurements made by the 
plaintifï's witnesses, who relied on the testimony of one McConnell and 
of Mrs. Heater. McConnell's testimony was of the most importance. 
He testified in chief as foUows : 

"I hâve often driven and walked over thls wagon road at the crossing. 
I hâve driven from Belvidere to the crossing several times. It is a crooked 
and windlng road ail the way through, up and down bill. It is crooked and 
winding and up and down near the crossing." "Q. What view bave you got 
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of the rallroad to the rlght, standing two or three hundred yards baek from 
Hope Crossing towards Belvldere? A. ïou can see the track at thls end of 
the eût. Q. How much can you see? A. Just a little. You cannot see the 
crosslng whén you stand back a quarter of a mile or three hundred yards. 
Q. When you stand back 105 or 170 feet from the crossing, passing the 
Emery bouse towards Belvldere, at the top of the rise that exists there, can 
you see the crossing there? A. No. Q. How near must you be to the cross- 
ing to see? Where would you stand with référence to thls house? There is 
a house in the angle formed by the railway and the highway, is there not? 
A. ïes, sir. Mr. Emery lives there in that house. He llved there at the time 
of the accident Q. Where would yc>u stand with référence to that house to 
see thls crossing? A. About the end of bis fence,— the dooryard fence. To 
the Cîourt: The end towards the railroad. By Mr. Tyndall: Q. What is the 
reason the crossing cannot be seen before getting so close as that? A. 
There is a sort of a wind in the road. There are some grades too. When 
you stand in front of the Emery house,— directly in front of it, in the road,— 
or If you are seated in a buggy directly in front of the Emery house, nothing 
can be sèen of this railroad track to the rlght Mr. Emery's house and trees 
prevent.' There are buildings in bis plot of ground there besides the house. 
He has a barn and chlcken coop dowu below the house. When you get to 
the corner lof the fence towards the railroad you can see the whole of the 
rallroad there. By the Court: Q. Where is this place? Mr. Tyndall: At the 
corner of the fence nearest the railroad. The Witness: I mean by that 'see 
the whole of if stralght ahead. You can see the crossing,— nothing else. Q. 
Can't you see up and down the track a little ways? A. It might be a trifle; 
I couldn't say exactly as to that To the Court: You could see a trifle to- 
wards the right By Piaintiff's Counsel: Q. Can you see the eut from that 
point? Suppose you just got clear of the fence, and you are seated in a 
buggy or walklng, how far down the track toAvards the Bridgevllle Station 
can you see? A. I couldn't say exactly as to that. I never took particular 
notice how far I could see down. I could see down a ways,— a small distance. 
Q. Do you think you could see to the eut? A. I would not say as to that. 
When you are on the crest of the hill, on the Belvldere side of the house, 
you can see nothing of this railroad. Q. You can see nothing of the crossing, 
but can you see anything of the tracks in the distance? A. You can see 
just a little of the track next to the eut What I bave said in regard to 
seeing tbis railroad is said with référence to tlie daytime. You can't see 
anything if it is dark. If you stopped on the top of the hill back of the 
Emery house, you could not see anything at night, on a dark, eloudy night 
You would bave to be right on the track to see anything of tliem on a dark, 
eloudy night I hâve been a railroad man, and I am famillar with the lights 
used on the locomotive as a headlight Thèse headlights throw their light 
straight ahead. It does not give much, if any, light to the side. I do not 
think that on a dark night approaching thls crossing from Belvldere, and 
looking towards Bridgevllle Station in a position of safety, say about the 
•corner of the fence, that any headlight could be seen on a locomotive coming 
tbrough the eut. I do not think I could see anything in the way of a light." 

This testimony could not be ignored by the trial judge, and he could 
not properly hâve prevented an inquiry by the jury as to the credibil- 
ity of Mrs. Devore's testimony that she did not see or hear an ap- 
proaching train, though in the active exercise of attempts to discover 
whether she was in danger. Neither could he hâve properly prevent- 
■ed an inquiry as to the practicability of the sight of a moving train 
in a dark and rainy night by a stranger to the locality, who did not 
know of the existence of the eut, or the Bridgeville Depot, or of the 
Emery house, or of her distance from the crossing. A person familiar 
with a locality and its surroundings may be able to take a position 
in the highway in the daytime from which objecta can be seen which 
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would not be discovered in the dark by a stranger who knew nothing 
of the peculiarities of the road or of any obstructions to sight. 
The défendant requested the court to charge as follows : 

"Even If the defendant's servants failed to blow the whistle or ring the 
bell as the train approached the crosslng, the plaintllï's mother was not 
thereby relieved from the necessity of exercising proper care for her own 
safety and the safety of the plaintiffi. She was bound to look and listen 
before attempting to cross the track. A railroad track is a place of danger. 
It can never be assumed that cars are not approaching on the track or that 
no danger Is to be apprehended therefrom." 

The court charged as follows : 

"Should, however, yoii reach the conclusion that there was négligence on 
the part of the railroad In running its train silently and witliout proper 
warning down on the crossing, you then corne to the second aspect of the 
case, was there any négligence on the part of the plaintifC contributing to 
the happening of the accident? * « * Por an infant of tender âge, in the 
custody and care of bis mother at the time. there is to be imputed to him, 
when he asks damages from somebody else at whose hands he has been in- 
jured, whatever négligence may hâve been shown by his mother, who at 
that time had him in custody. So the next question for you to détermine 
is whether Mrs. Heater was or was not négligent, and whetber her négli- 
gence contributed in any way to the happening of the accident. The négli- 
gence, of course, with which she is charged, is négligence in failing to watch 
for or to discover the présence of this train in time to v.arn her husband 
(with whom conjointly, she says, she was looking out) to stop the horee, 
which she says was on a walk, and might easily hâve been .stopped within 
five or ten or fifteen feet of the railroad track, if either of them had seen 
the train. * * * It will be for you, taking ail the testimony and ail the 
assistance you hâve from pliotographs and maps, to détermine, in the first 
place, whether it was practicable for a person approaching that road on a 
walk, and keeping a careful lookout, to see that train coming in the niglit- 
time, when a sufficient distance away from the track to avoid it by stopping. 
And, if you reach that conclusion, then it wlU be for you to détermine 
whether, In view of that fact, despite her testimony hère, Mrs. Heater, the 
guardiau of the child, at the time was esercising reasonable care and pru- 
dence in approaching that crossing; because, of course, you ail know that 
it is a rule of law that a railroad crossing— a grade crossing— is necessarily 
a place of danger, and persons approaching it are required to exercise a 
greater degree of care and caution than if they are walking or driving along 
a roadway, where there are no railroad trains to be met with." 

The position of the défendant was properly and clearly presented 
to the jury. 

It will be recollected that, on the return trip to Hope crossing, Dé- 
vore, the father of the plaintifif, was driving, and the mother was hold- 
ing the child in her lap. The court charged that, while any négli- 
gence on the part of the mother which contributed to the accident was 
imputable to the child, for any négligence on the part of the father, 
who for the moment was not so much his father as he was the mère 
driver of the vehicle, the child was not responsible, and he was not 
chargeable with the négligence of the driver. To this charge the de- 
fendant excepted. The rule of law that the négligence of the parent of 
a minor who is suing a third person to recover damages for an injury 
caused by négligence at the time of and which contributed to the 
injury, and while the minor was under the protection and control of 
the parent, is imputable to the minor, is now well settled. Lapsley 
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V. Raiiroad Co. (C. C.) 50 Fed. 181; Id., 2 C. C. A. 149, S i Fed. 
174, 16 L. R. A. 800; Morris v. Raiiroad Co. (C. C.) 26 Fed. 22; 
Holly V. Gaslight Ce, 8 Gray, 132, 69 Am. Dec. 233; Little v. Hackett, 
116 U. S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652. 

The history of the gênerai rule with respect to the effect of the 
négligence of a driver upon the right of a passenger to recover for an 
injury occasioned by the négligence of a third person is given by Judge 
Sanborn in the second Lapsley décision. In the présent case the 
father was driving, and the mother was holding the child in her arms, 
and the court made a distinction which had been previously approved 
by the suprême court of the state of New York (Hennessey v. Raii- 
road Co., 6 App. Div. 206, 39 N. Y. Supp. 805; Lewin v. Raiiroad 
Co., 52 App. Div. 72, 65 N. Y. Supp. 49), but has not as yet been 
considered by the New York court of appeals (165 N. Y. 667, 59 N. E. 
301). We do not see any adéquate reason for the distinction. The 
father was the natural protector of the child, and was bound to the 
exercise of prudence and care for his welfare. The child was also, if 
he could exercise thought on the subject, bound to yield himself to 
the protecting care and control of the father, whose care was his care 
and whose négligence was his négligence. The father was not acting 
as driver merely, but was also acting as father and caretaker of his 
child, and his négligence, if it existed, was as imputable as the mother's 
to the child. There is no évidence on the subject of the father's con- 
duct except that which was given by the mother, but the exception 
was of importance, and for the error, though perhaps inconsequential, 
the judgment must be set aside. 

Upon the subject of damages the court charged as follows : 

"The child would be entltled, In the event of recovery, to compensation for 
the pain and sufCering that it has endured, and to such reasonable and proper 
compensation as may make up to It the loss of earnlng capaclty which it 
has sustalned In conséquence of the accident, If you reach the conclusion 
that the accident was the cause of the présent condition of afCairs. Wlth 
regard to that, It is not a matter as to which any caleulation of dollars and 
cents can be given to you. It has got to be Intrusted to your discrétion, 
and In such a matter you are required to be reasonable and just" 

To this part of the charge the défendant excepted. 

The complaint had alleged that by reason of the injury caused by 
the act of the défendant the plaintifï's life and prospects were ruined. 
If the collision was caused by the négligence of the défendant, there 
is no doubt of the truth of the averment. At the time of the trial 
he was about 10 years old, and it was apparent that his mental and 
physical capacity had been permanently ruined. We see no adéquate 
reason why the loss of his earning capacity should not hâve been taken 
into account by the jury as well as his physical suffering. 

The judgment is reversed, with costs, and a new trial is directed. 
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TEXAS & P. ET. CO. v. PAEKS et aL 

(Circuit Court o£ Appeals, Fifth Circuit February 25, 1902.) 

No. 1,100. 

Mastkb AND Servant — Action fob Injurt of Servant — Contributort Neg- 

lilHENCB. 

In an action by a servant agalnst the master to recover for an Injury, 
where the négligence of the master is established, évidence of con- 
tributory négligence must be undisputed and conclusive to warrant the 
court in directing a verdict for défendant. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Geo. Thompson and T. J. Freeman, for plaintifï in error. 
R. I^ Carlock, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This is a suit brought by Sabina Parks, 
for herself and her minor son, Frank, to recover damages for the death 
of John B. Parks, husband of the said Sabina and father of the said 
Frank. It is alleged that on the I3th day of January, 1900, the said 
J. B. Parks, while in the employ of the Texas & Pacific Railway Com- 
pany, was killed in the yards of the said company at Ft. Worth, Tex., 
while working with a crew to unload certain cars of dirt by the use 
of a large plow. Négligence of the railway company was charged : 
First, in not furnishing safe appliances; and, second, in that the con- 
ductor in charge of the work was négligent in starting the engine 
without giving sufficient notice and time to said Parks to put himself 
in a place of safety. On the trial a verdict was rendered against the 
railway company, which sues eut this writ of error, contending that 
the court below erred in refusing certain spécial charges instructing 
the jury to find a verdict for the défendant on the ground of contribu- 
tory négligence. 

On the évidence submitted to the jury, the négligence of the rail- 
way company in not furnishing proper appliances was well establish- 
ed, but the évidence to show that the deceased, Parks, was guilty of 
contributory négligence, while perhaps strong enough to hâve war- 
ranted the jury in finding for the railway company, was not sufficiently 
undisputed and conclusive to warrant the court in taking the case from 
the jury. While the évidence shows that, after the cable was attached 
to the unloader plow, and before the locomotive was started, there 
was sufficient time and notice for Parks to hâve sought a place of 
safety, there is évidence to the efïect that the conductor had instructed 
Parks and others to go back by the cars to the rear end of the train 
as a place of safety, and to watch the opération of the unloader plow, 
and that Parks was proceeding with due diligence, and had nearly 
attained the rear of the train, when the accident happened. 

The case was properly submitted to the jury, and, as we find no ré- 
versible error in the record, the judgment of the circuit court is af- 
fîrmed. 

114 F.— 11 
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OITT or OOLUMBtrS r. WOONSOCKET INSTITUTION OF SAVINGS. 

(Circuit Court of Appeals, Fiftb Circuit February 25, 1902.) 

No. 1,055. 

1, Mttnicipai. Coepobatiohs— Validity of Bonds— Texas Constitution and 
Statutes. 

The constitution of Texas (article 11, §§ 5, 7) provides that no debt 
shall ever be created by any city or town unless provision is made at 
the tlme of creating the same for levying and collecting annually a suf- 
flcient tax to pay tlie Interest thereon, and create a sinklng fund of at 
least 2 per cent Eev. St. Tex. 1879, art. 370 et seq., vests in clty coun- 
clls the power to levy and collect ad valorem, poil, and license or occupa- 
tion taxes, to malie ail appropriations, create spécial funds, and to hâve. 
In gênerai, the management and control of tlie finances of the city. The 
council of a city passed an ordlnance authorizing the Issuance of water- 
works bonds, and approprlating $3,000 per annum out of the gênerai 
revenues of the city for the payment of the Interest on such bonds, and 
the création of a slnklng fund of 4 per cent. It directed the treasurer 
to open a spécial account for the purpose, and to place thereln each year 
ail revenues of the city, from vs'hatever source, until he should hâve 
yearly to the crédit of such fund the sum of $3,000. At the same time 
ït passed an ordlnance declaring that ail taxes theretofore levied, 
whether ad valorem, poli, occupation, or otherwise, were levied for the 
purpose of paying the Interest, and providing a sinking fund for pay- 
ment of the principal, of such bonds, and another makiug an annual 
levy of an ad valorem tax to the coustitutional limlt. No levy of other 
taxes was made at that time. Helâ that, under the coustitutional provi- 
sions cited, the bonds were valid to the amount, and only to the amount, 
that the tax contemporaneously levied would provide for, by paying the 
Interest and creating a sinklng fund of 2 per cent, per annum; the same 
to be determined by the last preceding assessment 

8. Same — Partial InvaijIditï of Bond Issue— Apportionmbnt. 

Where a city bas Issued bonds to an amount in excess of its coustitu- 
tional authority, ail of whlch were created by the same ordlnance, and 
sold at the same time, each bond is valid to the extent of its propor- 
tionate share of the debt lawfuUy contracted. 

In Error to the Circuit Cotirt of the United States for the Eastem 
District of Texas. 

Thls Is a suit agalnst the city of Columbus, a municipal corporation of the 
county of Colorado, state of Texas, to recover on municipal bonds issued by 
said corporation in the year 1883 for the purpose of erecting waterworks. 
The Issue was $25,000 in coupon bonds, of $500 each, bearing interest at 8 
per cent, per annum, payable semiannually; one-half falllug due in 15 years; 
the other half. In 25 years. Interest was paid on the whole issue up to De- 
cember 8, 1893, after which the clty neglected and refused to pay. The 
présent suit Is to recover interest on the whole issue in default, and the one- 
half of the principal now due. In the circuit court, trial by jury was walved, 
and the case submltted to the court, which made a finding of facts, and 
thereon rendered judgment for the full amount of the interest due, and 
one half the principal; reservlng the right of tlie bondholders to hereafter 
recover principal and Interest on the other half of the issue. The city of 
Columbus sues out thls wrlt of error, contending In thls court, as in the 
court below, that the clty of Columbus had no power to issue the bonds sued 
upon, and that the said bonds were vold, havlng been issued in violation of 
the constitution of the state of Texas in force at the time of their issuance. 

M. E. Kleberg, for plaintiflf in error. 

J. W. Terry, Rudolph Hatfield, and C, C. Everett, for détendant in 
error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 
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PARDEE, Circuit Judge (after stating the facts as above). From 
the facts as found by the trial judge, it appears that the city of Co- 
lumbus, a municipal corporation in Colorado county, state of Texas, 
was in the year 1883 a city of less than 10,000, and about 3,000, in- 
habitants, with taxable property within its limits of the assessed value 
of $600,000, upon which was levied a tax of one-fourth of i par 
cent., and for that year there was levied and collected as occupation 
taxes the sum of $1,350, and as poil taxes the sum of $150, and during 
the same year the revenues of the city, collected and received in the 
shape of fines, amounted to $225; making a total revenue for the 
year 1883 of the said city of $3,225. It further appears that the cur- 
rent expenses of the city for the year for salaries and fées of its mar- 
shal and collector, per diem, of the council, etc., did not exceed the 
sum of $1,100, which would leave as net revenues for the year 1883 the 
sum of $2,115. On the 8th day of June of that year the city council 
of said city adopted an ordinance providing for the issuance by the 
city of coupon bonds to the amount of $25,000, to provide means for 
the érection of waterworks, and on June I5th following the said city 
council adopted an ordinance levying an ad valorem tax as follows : 

"There shall be levied and collected, an annual ad valorem city tax of % 
of 1 per centum of the cash value thereof, estimated in lawful money of the 
TJnited States, on ail the movable property and ail the real property situated 
and owned in this city, on the first day of .Tanuary of each and evei-y year, 
except so much thereof as may be exempted by the constitution and laws of 
the state of Texas, and by ordinances of this city." 

On July 30, 1883, the city council of said city, by ordinance duly 
passed, repealed the aforementioned ordinance of June 8th, and at 
the same time passed a new ordinance whereby the said city of Co- 
lumbus created a debt for the purpose of providing waterworks for 
the said city in the sum of $25,000, and authorized to be issued, to 
represent the same, coupon bonds for the said amount, bearing 8 per 
cent, interest per annum from the 8th day of June, 1883, payable semi- 
annually, — one half to fall due in 15 years, and the other half to fall 
due in 25 years, from June 8, 1883. At that time the constitution of 
the state contained provisions as follows : 

"Sec. 9. The state tax on property, exclusive of the tax necessary to pay 
the public debt shall never exceed fifty cents on the one hundred dollars 
valuation, and no county, city or town shall levy more than one-half of said 
state tax, except for the payment of debts already incurred, and for the érec- 
tion of public buildings, not to exceed fifty cents on the one hundred dollars 
in any one year, and except as in this constitution is otherwise provided." 
Article 8. 

"Sec. 4. Oities and towns having a population of ten thousand inhabitants 
or less, may be chartered alone by gênerai law. They may levy, assess and 
collect an annual tax to defray the current expenses of their local govem- 
ment, but such tax shall never exceed, for any one year, one-fourth of one 
per cent., and shall be coUectible only in current money. And ail license and 
occupation tax levied, and ail fines, forfeltures, penalties and other dues ac- 
cruing to cities and towns, shall be collectible only in current money." 
Article 11. 

"Sec. 5. Cities having more than ten thousand Inhabitants may hâve their 
charters granted or amended by spécial act of the législature, and may levy, 
assess and collect such taxes as may be authorized by law, but no tax for 
any purpose shall ever be lawful, for any one year, which shall exceed two 
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and one-half per cent of the taxable property of snch clty; and no debt 
shall ever be created by any clty, unless at the same tlme provision be made 
to assess and coUect annually a sufflclent sum to pay the Interest thereon 
and croate a slnklng fund of at least two per cent, thereon." Article 11. 

"Sec. 7. • * • But no debt for any purpose shall ever be Incurred In any 
manner by any clty or county, unless provision Is made, at the tlme of creat- 
Ing the same, for levylng and coUectlng a sufllclent tax to pay the Interest 
thereon and provide at least two per cent as a slnklng fund. * * ♦" 
Article 11. 

Statutory provisions of the state in 1883 granting and regulating the 
powers of cities and towns suggested as pertinent to the questions in 
hand, and as shown by Rev. St. 1879, were as foUows: 

"Art 370. The clty councU shall bave the management and control of the 
finances and other property, real, personal and mlxed, belonglng to the cor- 
poration. . 

"Art. 371. The clty councll shall bave power to approprlate money, and 
provide for the payment of debts and expenses of the clty. 

"Art. 372. To provide by ordlnance spécial funds for spécial purposes, and 
to make the same dlsbursable only for the purpose for whlch the fund was 
ereated; and any offlcer of the clty misappropriating said spécial fund shall 
be deemed gullty of malfeasance In office, and shall, on complalnt of any one 
Interested In said funds misapproprlated, be removed from office, and be In- 
capable thereafter to hold any office in said clty." 

"Art 374. To provide, or cause to be provlded, the clty wlth water, to 
make, regulate and establish public vrells, pumps and clsterns, hydrants and 
réservoirs, In the streets or elsewhere withln said clty, or beyond the limlts 
thereof, for the extlnguishment of fires and the convenience of the Inhab- 
Itants, and to prevent the unnecessary waste of water." 

"Art 418. To pass ail necessary ordlnances to provide for f nnding the 
whole or any part of the exlstlng debt of the clty or of any future debt, by 
cancellng the évidences thereof, and Issulng to the holders or creditors notes, 
bonds or treasury warrants, wlth or without coupons, bearing Interest at any 
annual rate not to exceed ten per cent. The councll shall also provide by 
ordlnance for issulng the bonds of the clty In such sums as may be agreed 
upon for railroad subsidles heretofore voted, or that may be hereafter voted 
In accordance wlth the laws of thls state. 

"Art 420. To appropriate so much of the revenues of the clty, emanating 
from whatever source, for the purpose of retiring and discharging the ac- 
crued indebtedness of the clty, and for the pui-pose of improving the public 
markets and streets, erecting and conducting clty hospitals, clty hall, water 
Works, and so forth, as they may from tlme to tlme deem expédient; and 
in furtherance of thèse objects they shall hâve power to borrow money upon 
the crédit of the clty, and Issue coupon bonds of the city therefor in such 
sum or sums as they may deem expédient to bear interest not exceeding ten 
per cent per annum, payable semi-annually at such place as may be fixed 
by city ordlnance: provlded, that the aggregate amount of bonds issued by 
the clty councll shall, at no tlme, exceed six per cent of the value of the 
property wlthin said clty subject to ad valorem tax." 

"Art 428. The clty councll shall bave power to levy and collect an annual 
poil tax, not to exceed one dollar, of every maie inhabitant of said city over 
the âge of twenty-one years (idiots and lunatlcs excepted), who is a résident 
thereof at the tlme of such annual assessment 

"Art. 429. The clty councll shall hâve power to levy and collect taxes com- 
monly known as Ucenses, upon tradeS, professions, calllngs and other busi- 
ness carried on; and upon carrlages, hacks, coaches, buggles, druys, carts, 
wagons and other vehicles used In said city, when the same are for public 
use; and each and every person and flrm engaging in the following trades, 
professions, calllngs and business, among others, shall be liable to pay such 
llcense tax; but thls enumeration shall not be construed to deprlve the city 
councll of the rlght and power to levy and collect other license taxes, and 
from other persons and flrms, under the gênerai autbority herein granted." 
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At the same time that the ordinance authorizing the issuance of the 
bonds aforesaid was passed, the city council also passed an ordinance 
wherein it was provided : 

"That ail taxes for the purpose of ralsing revenues for the clty of Oolum- 
bua, ad valorem, poil, occupation, or otherwlse, heretofore levled, are hereby 
declared to be levled for the purpose of paying the Interest and provlding a 
Blnliing fund of four per cent, for the payment of the water works bonds, 
provided for by ordinance adopted on the 30th day of July, 1883, and the 
city clerk is hereby ordered to furnlsh the mayor a certlfied statement of the 
Income of the city from ail sources of revenue." 

The ordinance authorizing the issuance of the bonds, among other 
things, provided : 

"Sec. 5. That three thousand dollars per annum Is hereby approprlated out 
of the gênerai revenues of the city for the payment of the Interest on said 
bonds, and the creating of a sinking fund of four per cent for the payment 
of the principal as in thls ordinance provided. 

"Sec. 6. The city treasurer shall Immediately open In hls books an account 
to be known as the 'VVaterworks Fund Account,' and he shall place, each 
year, to the crédit of said account, ail revenues of the city, from whatever 
source, received by him, until he shall hâve yearly to the crédit of said ac- 
count the aforesaid sum of three thousand dollars, whlch fund shall not be 
drawn upon for any other purpose than the payment of the Interest, semi- 
annually, upon said bonds and the payment of the said bonds at maturity, 
provided, that after the rédemption of twelve thousand and five hundred 
dollars of said bonds, the treasurer shall set only aside and crédit to the said 
fund flfteen hundred dollars per annum untll the final payment of ail of said 
bonds. 

"Sec. 7. The fund herein created is set apart exclusively for the payment 
of the principal and interest of the bonds herein authorized and required to 
be issued, and no part of the same shall ever be diverted to any other pur- 
pose." 

The constitution of the state of Texas (sections 5, 7, art. 11, above 
quoted) fcrbids the création of any debt by any city or town, unless, 
at the same time the debt is created, provision be made to assess and 
coUect annually a suiïïcient sum or tax to pay the interest thereon, 
and create or pi o vide a sinking fund of at least 2 per cent. Thèse 
two provisions of the constitution apply to ail cities and towns ahke, 
without regard to the number of their inhabitants. City of Terrell v. 
Dessaint, 71 Tex. 770, 9 S. W. 593. It is well settled that the cré- 
ation of a debt by any city ur town in the state of Texas, and the 
bonds issued to évidence such debt, without a compliance with the 
said provisions of the constitution, are wholly void. Sec Millsaps v. 
City of Terrell, 8 C. C. A. 554, 60 Fed. 193; Gould v. City of Paris, 
68 Tex. 517, 4 S. W. 650; City of Terrell v. Dessaint, supra; Citi- 
zens' Bank v. City of Terrell, 78 Tex. 450, 14 S. W. 1003; Nolan 
Co. V. State, 83 Tex. 182, 195, 17 S. W. 823. As recited above, the 
provision made at the time for payment of the interest, and to create 
a sinking fund for the payment of the bonds in suit, consisted of the 
déclaration by ordinance that ail taxes for the purpose of raising rev- 
enues for the city of Columbus — ad valorem, poil, occupation, or other- 
wise — theretofore levied were levied for the purpose of paying the 
interest and providing a sinking fund for the payment of the water- 
works bonds, and an appropriation of $3,000 out of the gênerai rev- 
enues of the city for the same purpose. The ad valorem tax of one- 
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quarter of l per cent, upon the assessed value of ail the movable and 
immovable property within the limits of the city, levied on June 8, 
1883 (the same being the date given to the bonds in suit), appears to 
hâve been levied about the time of, and in connection with, the fîrst 
ordinance providing for the issuance of waterworks bonds; and as 
that ordinance was repealed in the second ordinance to the same in- 
tent and purpose, so far as the levy of that tax goes and is concerned, 
it may be considered that it was contemporaneous with the création of 
the debt, and was somuchtowards making provision for the waterworks 
bonds at the time of their issuance, by levying a tax for the payment 
of interest and to create a sinking fund, as required by the constitu- 
tion. As to the poil and occupation taxes theretofore levied, the 
case does not show when, nor at what rate, nor for what amount, nor 
for what time, the same were levied, and, so far as the said taxes are 
declared levied for and appropriated to the payment of interest and 
sinking fund of the waterworks bonds, it is difficult to see how therein 
was any compliance with the constitutional requirements. Under the 
statutes in force at the time thèse waterworks bonds were issued, and 
as hereinbefore quoted, the city council of the city of Columbus had 
the management and control of the finances and other property be- 
longing to the corporation ; had the power to appropriate money pro- 
viding for the payment of debts and expenses of the city ; to provide 
by ordinance spécial funds for spécial purposes to protect the same; 
to provide, or cause to be provided for the city, water and water- 
works; to provide for funding existing or future debts of the city, 
issuing therefor certain notes, creditors' notes, bonds, and treasury 
warrants; to levy and collect an annual poil tax, not to exceed $1 
for every maie inhabitant of over 21 years ; to levy and collect taxes 
commonly known as "occupation taxes" ; and, specially, under article 
420, had the power to appropriate the revenues of the city, emanating 
from whatever source, for gênerai purposes, including erecting water- 
works ; and, in furtherance thereof, the power to borrow money upon 
the crédit of the city, and issue coupon bonds therefor, in such sums 
as deemed expédient. It must be understood, however, with regard 
to ail thèse statutes, that they must be construed and enforced under 
and in connection with the paramount authority of the constitution, 
and that in, and making part of, article 420, authorizing the borrowing 
of money and the issuance of coupon bonds, must be read sections 5 
and 7 of article 11 of the constitution. See Gould v. City of Paris, 
68 Tex. 511, 4 S. W. 650. This is a sufficient answer to the conten- 
tion, so earnestly pressed by counsel for appellee, that article 420 is 
in ail respects constitutional, and that it, in connection with other lég- 
islative provisions, authorized the issuance of the bonds in suit, based 
upon a continuons appropriation of the gênerai revenues of the city, 
made up of ad valorem, poil, and occupation taxes theretofore levied. 
The case shows that the revenues of the city from ail tax sources 
amounted to $3,000, ail of which was required and was appropriated 
for the interest and sinking fund of the waterworks bonds ; and the 
counsel for appellant contends with great force that the city council 
had no power, constitutional or législative, to pledge for subséquent 
years ail of the city's revenues in payment of a bonded indebtedness, 
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leaving nothing for necessary alimony, and cites this court in Millsaps 
V. City of Terrell, supra, and the suprême court of Texas in Citizens' 
Bank v. City of Terrell, supra. This contention présents a very im- 
portant question, but it may be pretermitted hère, because it does not 
appear that the city of Columbus provided for the levy and collection 
of a poil tax or an occupation tax to pay the interest and create a 
sinking fund for the principal of the bonds in suit ; and it does affirma- 
tively appear that the poil and occupation taxes theretofore levied 
produced more revenue than was required for the alimony of the city. 
Our conclusion is that the only lawful and constitutional provision 
for the payment of the interest, and to create a sinking fund of at least 
2 per cent., made at the time the bonds in suit were issued, was the con- 
tinuing levy of an ad valorem tax of one-fourth of i per cent, on ail 
the movable and immovable property situated and owned in the city, 
and that said bonds are valid to such amount, and to such amount 
only, as that tax, according to the assessment of 1883, could provide 
for. This conclusion is in accord with Citizens' Bank v. City of Ter- 
rell, supra, which was a case in which the city of Terrell in the same' 
year (1883) issued a séries of waterworks bonds based on a levy of 
taxes and an appropriation of certain gênerai revenues ; and as de- 
cidedly in point, supporting ail our conclusions, we quote from the 
opinion of the court : 

"The command of the constitution that no debt shall be created without 
at the same time providing for the levy and collection of a tax for its pay- 
ment was evidently designed not more to insure the payment of bonest 
debts than to admonish the people whose property was being charged with 
them of that fact. The other provision, limiting the amount of debt that 
citles can charge themselves with, had its foundation In a wise public poliey. 
Thèse constitutional restrictions were made for observance, not évasion. 
* * • The command of our constitution is that, when the debt Is created, 
provision shall then be made for levying and collecting a tax to discharge 
it It amounts to more than a direction tliat no debt shall ever be created 
above such a sum as the directed levy will pay. The constitution will not 
be obeyed unless It shall be ascertained, when and before a debt is created, 
whether one-fourth of one per cent, or less on the taxable val nation will an- 
nually pay the interest and sinking fund. The debt is not to go beyond what 
a tax can be levied to pay, and the clause in the constitution that defines 
how much may be levied shows that it is to be donc on a 'valuation,' one 
meaning of which, given by Webster, is 'appraisement; as a valuation of 
lands for the pnrpose of taxation.' • • * There is nothing In the record 
before us showing when any of the bonds were issued, nor whether they 
were ail disposed of at the time, or at différent dates. There is notliiug to 
distinguish tliose issued under the last ordinance from those issued under 
the first one, unless we can look for that purpose to the numbering of the 
bonds. The city had no authority to pledge or appropriate any part of the 
current revenues to the payment of the principal or interest of the debt. 
That fund Is devoted by the constitution to the support of the city govern- 
ment, and is always under the control of the eouncil for tliat purpose. The 
net proceeds from the waterworks, if there had been such, would bave like- 
wise been under the control of the couneil, and was not a basis for the créa- 
tion of debt The action of the couneil on the 25th day of June, 1884, was 
utterly void. The ordinance of the 12th day of December, 1883, was valid 
for such an amount as a tax of 25 cents upon the ÇlOO of valuation, accord- 
ing to the last-taken assessment of the taxable values of the city, would 
provide for. If the bonds were dellvered at différent dates, those flrst de- 
livered, up to the amount of the debt that the city could lawfully create, 
should be paid, and the remalnder of them should be treated as nullities. 
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Davless Co. v. Dlcklnson, 117 U. S. 657, 6 Sup. 897, 29 L. Ed. 1028. If ail 
of the bonds under the flrst ordinance were delivered at the same tlme, so 
that none of them haye prlority over the others, the ainount of valld debt 
Bhould be distrlbuted equally between sald bonds. McPherson t. Foster, 43 
lowa, 72, 22 Am. Rep. 215. * • * Under the view we take of the law, 
the original holders, as well as any subséquent holders, of the bonds or 
coupons, may recover so much of the debt as was lawful." Pages 457, 459, 
460, 461, 78 Tex., pages 1005, 1006, 1007, 14 S. W. 

As we hâve found that the bonds in suit are valid to the extent that 
the ad valorem tax was sufficient to provide the interest and sinking 
fund, and invalid beyond, the question arises as to the proper judg- 
ment to be entered. In Francis v. Howard Co. (before this court in 
1893) 13 U. S. App. 126, 4 C. C. A. 460, 54 Fed. 487, a similar ques- 
tion was presented; and, as that case was properly ruied, we quote 
from Judge Maxey's opinion on circuit, which we fully indorsed, as 
follows : 

"It has been shown that bonds numbered 1 to 35, inclusive, are in part 
valid, and partly void. The question now arises, is the county liable for the 
amount of Indebtedness within the restricted limlt? The suprême court of 
this State replies in the affirmative. Citizens' Banlî v. City of Terrell, supra; 
Bavless Co. v. Dlcklnson, supra; Mtna Life Ins. Co. v. Lyon Co. (C. C.) 44 Fed 
329. The suprême court of lovs^a holds the same view, and in McPherson v. 
B'oster, 43 lowa, 48, 72, 73, 22 Am. Rep. 215, says: 'As we hâve seen. tiie coii 
Btltutional inhibition opérâtes upon the indebtedness, not upon the for m of 
the debt The district may become Indebted to the amount of §2,057.50 by 
bond. If the debt exceeds that amount, It Is void as to the excess, because 
of the inhibition upon the power of the district to exceed the limlt, and the 
bonds as to the same excess are void because of the nonexistence of a valid 
debt therefor. But this restriction does not extend to the sum of $2,057.50, 
for whlch the district had power to issue its bonds. That sum is a valld 
debt. The bonds to that extent are valld. It is no unusual thing for instru- 
ments of this charaeter to be partly valid and partly invalid. So far as they 
secure a lawful debt they are valid. So far as the debt is unlawful, they 
are invalid. * * * It appears that the bonds ail bear the same date, and 
were issued, though at différent times, as a part of one transaction. They 
were Intended as security for a debt of $15,000 which was attempted to be 
contracted in building the school house. It cannot be said tliat. In Justice, 
Invalidity should attach to certain partlcular bonds, while others, to the 
amount for whlch the district could lawfully contract indebtedness, should 
be held valid. Bach bond, belng but a part of the whole debt, must partake 
alike of Invalidity and valldity. It must be partly valid and partly invalid. 
The whole alleged debt is $15,000. Of this sum, $2,067.50 is valid. Each 
bond will be valid to the extent it représenta a portion of the debt lawl:ully 
contracted. Such a sum Is the proportion of the amount of the bond as 

$2,057.50 bears to $15,000; that is, -ys'ooir "' *^^ principal of each bond is 
valld and coilectible. The Interest on each bond is determined by tlie same 
rule, or calculated upon the amount of each bond held to be valid.' Howard 
county could lawfully issue on November 12, 1883, bonds to the amount of 
$14,982.77. It did In fact issue bonds, partly valid and partly Invalid, ag- 
gregating $35,000. Bonds to the extent of its power to Issue ($14,982.77) 
became a valld Indebtedness agalnst the county, and enforceable by suit. 
Bonds in excess of that limlt or amount are invalid and uncollectlble. The 
thirty-five bonds were ail issued and dellvered at the same tlme to Milliken 
& Co., and they were subsequently bought at the same time by the plaintiff 
and another citizen of St. Louis. None, therefore, hâve prlority over the 
others, and the amount of valid debt should be equally distrlbuted among 
them ail. According to the rule laid down by the suprême court of lowa, 
each one of the thirty-five bonds of one thousand dollars issued represents 
a valld Indebtedness of four hundred and twenty-eight dollars, and each 
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coupon of eighty dollars a valid debt of thirty-four dollars and twenty-four 
cents. * » * Judgment should be rendered for the foregoing amount, 
with six per cent. Interest thereon from date (Gen. Laws Tex. 1891, p. 87, 
c. S8; constitutional amendment adopted August, 1801), If, Indeed, It be 
proper to enter judgment In favor of the plalntlff for any amount In tbis suit 
at law. Thls question présents a serions difficulty. Tbe suprême court of 
lowa, in McPberson v. Foster, supra, and Judge Shiras, in ,^tna Life Ins. 
Co. V. Lyon Oo., supra, declined to enter judgment; the latter basing his re- 
fusai on the grounds that the rights and equities of the boiulholders could 
only be adjusted by a proper proceeding in equity, with ail tlie parties before 
the court. Diseussing the question, he observed: 'It is argued that the 
bonds would be valid until the amount needed to refund the enforceable 
debt bad been reached, and that It will be presumed that the bonds were 
sold in the order of their number. Such a presumption cannot be indulged 
in under the facts in thls case. To settle the equities and rights of the 
bondholders against tiie county, and their rights as between themselves, 
would seem to require the Institution of a suit in equity. In this action at 
law between one owner of part of the bonds aiul the county, it is beyond 
the power of the court to hear and détermine tbe question of the order in 
which the séries of bonds was sold, or tbe application of the proceeds 
realîzed from the sales thereof, and whethor the facts are such that a 
certain number of the bonds eau be held valid at law, or whether it should 
not be held that each owner of a bond Is equitably entitled to demand his 
share of the total sum which may be adjudged to be collectible from the 
county.' Touchiiig this point the suprême court of this state says: 'Neither 
the pleadings nor the proof in the record before us présent the case so as to 
authorize a judgment of the nature indicated by us as being proper. Strictly 
spealdng, no judgment otlier than the one from which the appeal was taken 
could hâve been rendered. We thinlc it right liowever, to give the appellee 
an opportunity to amend his pleadings, and hâve the issues so presented aa 
to show what proportion of the debts sued on he may be entitled to recover, 
under the rules that we hère announce.' Citizens' Bank v. City of Terrell, 
supra. See, also, Daviess Co. v. Diekinson, supra. ïhis court fully concurs 
in what is said in the cases cited. But the rulings In those cases were predi- 
cated upon the particular facts of each rase. While in this suit tlie court 
enteitains serious doubts as to the propriety of entering judgment in behalf 
of the plalntiff, yet, after glving the question careful considération, I am 
impressed with the conviction that such a judgment would be warranted 
both by the pleadings and proofs. And perceiving no insuperable objection 
in a case of this kind to the rendition of a judgment in a suit at law, my 
conclusion Is that the plaintiff should recover the amount found due, with 
légal interest and costs of suit If he be not permitted to recover ail that 
he claims, he should at least hâve judgment for the amount to which he is 
lawfully entitled. Ordered accordingly." 

As it thus appears that the appellee is entitled to a judgment, but 
the amount thereof dépends upon estimâtes and calculations, which, 
although simple, ought, perhaps, to be settled contradictorily between 
the parties, the judgment of the circuit court is reversed, and this cause 
is remanded, with instructions, in due course, to enter a judgment in 
favor of the appellee in accordance with the views expressed in this 
opinion. 
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LBVY & OOHN MULE CO. v. KAUFFMAN. 

KAUFFMAN v. LEVY & OOHN MULE CO. 

Circuit Court o( Appeals, Flfth Circuit February 25, 1902.) 

No. 1,097. 

1. BiLI.S AND NOTKS— TrÀNSFEK— CONSIDBBATION. 

The cancellation of a pre-existing debt Is equally as valid and suffl- 
clent considération for the transfer to tlie creditor of a bill or note of 
a thlrd party as a payment of cash therefor. 
8. Samb— Accommodation Makbr— Défenses. 

An accepter of drafts for the accommodation of the drawer cannot dé- 
fend against the same in the hands of the payée or an indorsee, on the 
ground that he recelved no considération, where full considération was 
received by the drawer. 

8. Same— Considération— -Accommodation — Accbptance of Drafts. 

The purpose inducing one to accept drafts as an accommodation to the 
drawer does not constitute the légal considération for hls contract, and 
the fact that such purpose was not accomplished cannot be pleaded as 
a failure of considération. 

4. Samb — Action on Acceptancb— Evidence of Parol Agiîebmbnt. 

Evidence of a paroi agreement made before or at the time of the ac- 
ceptance of drafts is inadmissible to vary the absolute terms of the 
written contract made by the acceptance by showing that the acceptance 
was condltlonal. 

5. CoRroRATiONs— Notice— Knowledge of Officer. 

The payée of accepted drafts, for the purpose of realizing on the same 
for the beneflt of the drawers, indorsed them to a corporation of which 
he was président, and the amount was placed by the corporation to the 
crédit of the drawers, and pald out by thelr orders, prior to the maturity 
of the drafts. MelcD, that in making transfer of the drafts the président 
was not actlng for the corporation, but adversely, and the corporation 
was not affected by any knowledge he mlght hâve of an inflrmlty in the 
paper. 

In Error and Cross Error to the Circuit Court of the United States 
for the Eastem District of Texas. 

Thls is an action at law by the Indorsee against the accepter of three 
blUs of exchange. Xt was brought In the court below by the Levy & Cohn 
Mule Company, a corporation under the laws of Missouri, against Henry 
KaufEman, a citizen of Texas. The drafts in suit were for $5,000 each, 
drawn March 10, 1899, by Joseph Weill & Co., of New Orléans, on the 
défendant, and by hlm accepted. They were payable to the order of Jacques 
Levy, and were by hlm indorsed to the plalntiff before maturity. The pé- 
tition described the drafts, and was In due form. The answer of the de- 
fendant presented three défenses: (1) That the acceptance of the drafts 
was procured by fraud, and' that they were fraudulently used. As no rul- 
Ing of the court below is before us on thls plea, and no évidence of fraud 
on the part of the plalntifC, no further attention wlU be glven to thls dé- 
fense. (2) Failure or want of considération. (3) The third défense pleads 
an oral contract made contemporaneously wlth the acceptance of the drafts. 
It wlU be stated wlth Immaterlal abbreviations in the language of the an- 
swer: 

"That at the time he accepted the sald bills in the month of March, 1899, 
Joseph Weill, Armand Levy, and Daniel Weill were copartners in a busi- 
ness carrled on in New Orléans, under the style of Joseph Weill & Com- 
pany. ITaat Joseph Weill was the son-ln-law of thls défendant, and Armand 
Levy the nephew of Jacques Levy. That the said fii-m were greatly em- 
barrassed flnanclally, — had reached such a point that as a flrm they could 
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uo longer go on wlth thelr business unless some help was obtalned from 
some outside source, as their crédit In New Orléans had been exliausted, — 
and that, belng in thls condition financially, Armand Levy applied to bis 
uncle, Jacques Levy, the président of tbe Levy & Cobn Mule Company, for 
some ananclal assistance; and that tbe firm of Joseph Welll & Company 
at that time was indebted to the Levy & Cobn Mule Company (the plaln- 
tlffs), and Jacques Levy replied (ail of whicb the said Levy & Cobn Mule 
Company, the plaintifCs, were fully advised) that he would advance Joseph 
Weill & Company fifteen tbousand dollars in addition to wbat Joseph Welll 
& Company then owed the Levy & Cobn Mule Company, provided that 
Henry Kauffman, thls défendant, would advance an equal amount, thereby 
enabling Joseph Welll & Company to bave an amount of thlrty tbousand 
dollars to be put into thelr business, to be used in making a crop of sugar 
on certain plantations whicb they were then operating in Louisiana. This 
défendant replied that if the said Jacques Levy, acting for bimself and for 
the said Levy & Cobn Mule Company, would advance the firm of Joseph 
Weill & Company fifteen tbousand dollars, that he would accept three drafts 
of flve tbousand dollars each, in favor of Jacques Levy, to be drawn by 
Joseph Weill & Company, payable at a certain time, as is stated in the 
three bills of aceeptance declared on in tbis action, provided the said Jacques 
Levy would discount or bave discounted the three certain acceptances, 
and tum over tbe proceeds of said acceptances in cash to Joseph Weill & 
Co., wlth the fifteen tbousand dollars additional money to be advanced to 
tbe said firm by tbe said Jacques Levy for bimself and tbe said Levy & 
Cobn Mule Company, ail of whicb was fully agreed to; it being understood, 
not only by this défendant, but by the said Jacques Levy and the Levy & 
Cobn Mule Company, that the said sum of thirty tbousand dollars was 
absolutely necessary to be used in the business of Joseph W^eill & Com- 
pany in cash, in order that they might live through the financial difficulties 
whicb surrounded them and make and gatlier the crops on the several 
sugar plantations operated by them. That the sole Induceœent to this 
défendant to enter into thèse transactions and to accept thèse drafts, which 
he bonestly proposed and Intended to do when such acceptances matured, 
had the said Jacques Levy and the Levy & Cobn Mule Company carried 
out their contract and agreement to advance Joseph Weill & Company fif- 
teen tbousand dollars as well as the proceeds of the three bills of aceeptance 
of this défendant whicb Jacques Levy and plaintlfîs were to bave dis- 
counted, was not only to ald bis son-in-law, but also the firm of Joseph 
Weill & Company, through the financial difficulties which then tbreatened 
to wreck them, because this défendant was a large creditor of the firm 
of Joseph Weill & Company, and because be well knew that the failure of 
Joseph Weill & Company would involve him in much loss. That after the 
said three drafts of Joseph Welll & Company, in favor of Jacques Levy, 
for flve tbousand dollars each, had been accepted, the same was tumed 
over to Joseph Weill & Company, to be by them transmitted in due course 
of mail to Jacques Levy to be discounted, and tbe proceeds thereof to be 
paid to Joseph Weill & Company, together witb the fifteen tbousand dol- 
lars additional. That said three acceptances were received by the said 
Jacques Levy witbin a few days after their exécution. That instead of be- 
ing discounted, as was agreed upon, and the proceeds remitted or paid 
over to Joseph Weill & Company, the said Jacques Levy indorsed and trans- 
ferred said three bills of aceeptance over to the Levy & Cobn Mule Com- 
pany as a crédit, and passed the same to the crédit of Joseph Weill & 
Company wlth tbe Levy & Cohn Mule Company in part settlement and 
satisfaction of an antécédent debt due by Joseph Weill & Company to tbe 
Levy & Cobn Mule Company." 

The case was tried on thèse Issues. Tbe plaintifE offered in évidence the 
accepted drafts and rested; and thereupon it was proven by défendant, 
examined as a witness in bis own behalf, and by Joseph Weill, a member 
of the firm of Joseph Weill & Oo., also examined as a witness for défend- 
ant, that the said accepted drafts were drawn by Joseph Welll & Oo., ac- 
cepted by défendant, Indorsed by Jacques Levy, and before maturity nego- 
tlated wlth plaintifC for account of Joseph Weill & Oo., and the proceeds 
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thereof pald aad applied by plalntlff as directed by Weill & Co., and for 
their account as foUows: 

To take up a draft of plalntlff on Joseph Weill & Co. idrawn 
to reimburse plalntlff (or that amount pald ont by it for ac- 
commodation of Joseph Weill & Co.), and recalled by plaln- 
tlff at request of Joseph Weill & Oo $ 5,500 00 

To pay a draft of Joseph Weill & Co. drawn on plalntlff for. . . 2,000 00 

To pay another draft drawn by Joseph Weill & Oo. on plaln- 
tlff for 2,500 00 

To pay another draft of Joseph Weill & Co., on plaintiff in 
favor of défendant, H. Kauffman (and used by Kauffman 
to take up and pay a draft for $5,000.00 drawn by Joseph 
Weill & Co. on and accepted by him, H. Kaufïman, for ac- 
commodation of Joseph Weill & Co.) 5,000 00 



Aggregating the entlre amount of the acceptances $15,000 00 

Ail of thèse payments were made before maturity of any of the ac- 
ceptances sued on. It was also proved that plalntlff advanced to Joseph 
Weill & Co. $3,175 in addition to thèse payments, about the same tlme that 
thèse sums were paid. The défendant then offered évidence tending to prove 
the facts averred in his third défense. When évidence was offered of the 
oral agreement therein alleged, the plaintiff objected on several grounds 
stated, among them the foUowing: "The acceptances sned upon are written 
contracts of défendant to pay the sums of nioney therein mentioned, abso- 
lutely and without condition, and it is not compétent by oral testimony to 
show any agreement, condition, or understanding, contemporaneous or pre- 
vious, whereby such written absolute contracts may be varied or qualifled, 
so as to make their performance dépend upon either the making or per- 
formance of such oral agreement, condition, or understanding." The objec- 
tions were overruled, and the plaintiff excepted. Evidence was offered in 
rebuttal by the plalntlff, tending to show that no such agreement was made 
as that alleged by the défendant in the third défense. It is unnecessary to 
State thls évidence. 

On the question of the considération of the drafts and on the alleged 
agreement, the court charged the jury as follows: "In this case tlae évidence 
shows that the Levy & Oohn Mule Oo. pald $15,000 on the acceptances, and 
it Is also sliown that the Levy & Cohn Mule Co. paid $3,175 additional. The 
View I take of the law In this case is différent from that argued by either 
side. I do not agrée with either of tliem. One of them contends that the 
défendant bas no défense whatever, and the other contends that it is a com- 
plète défense. I don't agrée with the contention of either one of them. 
Under the pleadlngs and proof in this case, if it means anything, it means 
that Mr. Jacques Levy and Mr. Kauffman — that is, accordlng to Mr. Kauff- 
man's contention— were to advance $15,000 each. The proof unquestionably 
shows that the Levy & Cohn Mule Co. and Jacques Levy advanced $18,175. 
Now, under the contention of Mr. Kauffman, he would lïave been owing to 
the Levy & Cohn Mule Co. $15,000, conditioned that the full $15,000 had 
been advanced In addition to his acceptances. I cannot take any other view 
of this case than this: In view of the fact that the proof show^s that Mr. 
Kauffman received $6,000 of the money, in that the draft was drawn in his 
favor, and he applied It to a debt that he was the indorser of Jos. Weill & 
Co. on, I cannot look upon It as anything more than a partial failure of 
considération. If you find from the évidence that this agreement was not 
authorized by Jacques Levy, return a verdict for the plaintiff in the full 
amount of the acceptances. If you flnd that it was authorized, and that Mr. 
Kauffman acted upon the authority, then you are instnicted to return a ver- 
dict in this case for plaintiff for one-half the money he advanced, which, 
under the évidence, was $18,175." The plaintiff duly excepted to this charge. 
The jury found a verdict for the plaintiff for $9,087.50, Interest to be added, 
on which judgment was entered. The plaintiff sued out a wrlt of error, and 
conten<?,i that it is entitled to a verdict for the full amount of the drafts in 
suit, and that the court erred in the Instructions quoted. The défendant. 
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Henry Kauflman, sued out a cross wrlt of error, and assigns error, contend- 
ing that he fs not liable on the drafts at ail. Under rule 25 of this court 
(31 C. G. A. clxvl., 90 Fed. clxvl.), both writs hâve been heard togetlier. 

J. H. Z. Scott (Frank M. Spencer, on the brief), for plaintiflf in er- 
ror and cross défendant in error. 

Benjamin Rice Forman and Maco Stewart, for défendant in error 
and cross plaintifî in error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

There is no conflict in the évidence on the question of the considéra- 
tion of the contracts sued on. The drafts were drawn by Joseph 
Weill & Co. in favor of Jacques Levy on H. Kaufifman. Kaufïman ac- 
cepted the drafts by writing his name across each of them. He did 
not owe the drawers, and had no funds of theirs in his hands. He 
was an accommodation acceptor, lending his name to the drawers to 
enable them to raise money. Before the maturity of the drafts they 
were indorsed by the payée to the plaintifî for the account and benefit 
of Joseph Weill & Co. for $15,000, the face value of the drafts. By the 
direction of Joseph Weill & Co., $10,000 of the proceeds of the drafts 
was applied to the payment of their past-due debts to the Eevy & Cohn 
Mule Company, and $5,000 to the payment of their debt to H. Kaufif- 
man. The bills sued on, therefore, cost the plaintifî $15,000, placed 
subject to the order of Joseph Weill & Co. But as part of this sum 
came back to or never really left the plaintifï's possession, the real 
transaction is stated more favorably to the défendant in this way : The 
plaintifî obtained possession and title to the drafts by paying $5,000 in 
discharge of a debt which Joseph Weill & Co. owed H. Kauffman, and 
canceling and discharging past-due debts for $10,000 which Joseph 
Weill & Co. owed plaintifî. The application of the.fund in both in- 
stances was by the direction of Joseph Weill & Co. On the question 
of considération there is no difîerence in receiving a negotiable bill or 
note before maturity in payment of a pre-existing debt, and in paying 
cash for it. This is the conclusion of the best-considered and most 
numerous state authorities (i Daniel, Neg. Inst. [4th Ed.] § 184), and 
is the doctrine unquestionably settled by the suprême court (Swift v. 
Tyson, 16 Pet. i, 10 L. Ed. 865 ; Brooklyn City & N. R. Co. v. Nation- 
al Bank of Republic, 102 U. S. 14, 26 L. Ed. 61 ; 4 Rose, Notes on U. 
S. Rep. 133). And a pre-existing debt "is equally as valid and sufïi- 
cient considération for the indorsement and transfer to the creditor of 
the bill or note of a third party. * * *" i Daniel, Neg. Inst. (4th 
Ed.) § 184. The fact that Kauffman, the accommodation acceptor of 
the bills, did not receive the benefit of $10,000 of the bills, does not 
affect the case. He did get the benefit of $5,000 of the proceeds of the 
negotiation of the bills; but, if he had received nothing, the bills 
would hâve been valid in the hands of the plaintifî. The évidence in 
the case and the nature of the transaction show that it was not con- 
templated that the considération for the sale of the drafts was to go 
to Kaufïman, The parties to every accommodation note or bill by 
their signatures hold themselves bound to every person who shall take 
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the same for value, to the same extent as if that value were personall'y 
paid "to them, or on their account and at their request." Story, 
Prom. Notes (6th Ed.) § 194; Townsley v. Sumrall, 2 Pet. 170, 7 
L,. Ed. 386. It is for the benefit and convenience of the commercial 
world to encourage as far as practicable the crédit and circulation of 
negotiable paper. Accommodation bills are daily placed in market 
for discount and sale, and an indorsee or purchaser who knows that a 
bill or note "still current was drawn, made, accepted, or indorsed with- 
out considération is as much entitled to recover as if he had been 
ignorant of the fact." i Daniel, Neg. Inst. (4th Ed.) § 790, and cases 
there cited. Want of considération to the accommodation accepter 
or indorser will constitute a good défense against the party for whose 
accommodation it is made, — as, in this case, if Joseph Weill & Co. 
were suing Kaufifman, — but to allow such défense to defeat a recovery 
by an indorsee for value, who has advanced money on it, "would be 
to defeat the very purpose for which such paper is made, and render 
the transaction absurd." Thatcher v. Bank, 19 Mich. 196, 202. 

When Kaufifman accepted the bills, he authorized the plaintiff or any 
one to receive them on the crédit of his name, and the considération 
paid by the plaintiiï for them was in law paid by his direction and or- 
der. , Kaufifman's défense on the question of considération is that he 
accepted the drafts in suit because he was the father-in-law of Joseph 
Weill, and a large créditer of Joseph Weill & Co., and so interested 
in relieving that firm of financial embarrassment ; and that for thèse 
reasons, and on the promise of Jacques Levy, for himself and the 
plaintifï, to advance $15,000 for the relief of Joseph Weill & Co., he 
(Kaufïman) accepted the drafts in suit. The contention is that the 
advance of $15,000 by Jacques Levy to Joseph Weill & Co. was 
to be the considération for the acceptances by Kaufïman, and that, 
as this advance was not made, the acceptances are without con- 
sidération. Thèse mixed motives that induced KaufiEman to accept 
the drafts cannot be separated and ail eliminated but the promise of 
Jacques Levy, so as to hold that his failure to comply with his promise 
changed Kaufifman's relation to the drafts from that of an accommoda- 
tion accepter to that of an accepter for a considération. The undis- 
puted facts show a full considération proceeding from the plaintiff for 
its ownership of the drafts. The facts, therefore, averred by Kauff- 
njan of his relationship to Joseph Weill as kinsman and as créditer of 
Joseph Weill & Ce., and the alleged agreement of Jacques Levy, must 
be considered, not as considération fer the acceptance by him of the 
drafts, but as motive or inducement causing him to accept them. 
"There is a clear distinction semetimes between the motive that may 
induce to entering into a contract and the considération of the contract. 
Nothing is considération that is not regarded as such by beth parties. 
It is the price voluntarily paid for a promisor's undertaking. An ex- 
pectation of results often leads to the formation of a contract, but nei- 
ther the expectation nor the resuit is 'the cause or meritorious oc- 
casion requiring a mutual recompense in fact or in law.' " Philpot 
V. Gruninger, 14 Wall. 570, 577, 20 L. Ed. 743 ; Morris v. Norton, 21 
C. C. A. 553, 75 F«d. 912, 936 ; Colorado Co. v. Stratton (C. C.) 95 
Fed. 741, ^M ; Association v. Wickman, 141 U. S. 564, 579, 13 Sup. 
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Ct. 84, 35 L. Ed. 860. It foUows that in the record there is no évi- 
dence of entire or partial failure of considération. 

The défendant, Kauffman, by answer claims that there should be no 
recovery in this suit because Jacques Levy failed to comply with an 
oral agreement, made by him when the défendant accepted the bills, 
that he (Jacques Levy) would not only procure the bills to be dis- 
counted, but would himself advance to Joseph Weill & Co. $15,000, 
so that the latter would hâve $30,000 to aid them in their financial 
troubles. When oral évidence was ofïered tending to prove this 
agreement, the plaintifï duly objected to it, and reserved an exception 
to its admission. Part of the charge of the court to which exceptions 
were reserved was based on this alleged contract, and the verdict of 
the jury indicates by its amount that it is founded on this oral agree- 
ment. When Kauffman accepted the bills he became the primary 
debtor. I Daniel, Neg. Inst. § 532. Although he wrote nothing but 
his name, the acceptance was a shorthand contract in writing, and is 
fully protected by the familiar and fundamental rule that oral évidence 
will not be received to vary its terms. Martin v. Cole, 104 U. S. 30, 
37, 26 L. Ed. 647. The contrary has been held by some courts, and 
notably by Mr. Justice Washington in Bridge & Bank Co. v. Evans, 
4 Wash. C. C. 480, Fed. Cas. No. 13,635 ; but the latter case was ex- 
pressly rejected in Bank v. Dunn, 6 Pet. 51, 8 L. Ed. 316. Since the 
décision of the suprême court in the case last cited in 1832 it has 
been the rule of that court, approved and followed by the weight of 
State authorities, that évidence cannot be received of a contemporane- 
ous paroi agreement to vary the written contract of acceptance or 
indorsement of negotiable paper. Martin v. Cole, 104 U. S. 30, 26 
E. Ed. 647, In a suit by payée against drawer of a bill of exchange, 
paroi évidence of an agreement not to présent the draft until défend- 
ant should provide for a previous draft was rejected. Brown v. Wiley, 

20 How. 442, 15 L. Ed. 965. In Specht v. Howard, 16 Wall. 564, 

21 L. Ed. 348, in a suit by the indorsee against the indorser of a note 
silent as to the place of payment, paroi évidence was rejected that 
there was an agreement between the maker and the indorsee that it 
should be made payable in New York. The court said with référence 
to the agreement that it was a nuUity, and could not in any wise af- 
fect the rights of either of the parties, and quoted 2 Pars. Notes & 
B. § 501 : "It is a firmly settled principle that paroi évidence of an 
oral agreement alleged to hâve been made at the time of the drawing, 
making, or indorsing of a bill or note cannot be permitted to vary, 
qualify, or contradict, to add to or subtract from, the absolute terms 
of the written contract." In Forsythe v. Kimball, 91 U. S. 291, 23 
L. Ed. 352, the same rule was applied in equity. Paroi évidence of 
the agreement which Kauffman pleads would not be admissible in liti- 
gation between Kauffman, as acceptor, and Joseph Weill & Co., as 
drawers, of the bill. It would be excluded upon the familiar rule 
already quoted. A collatéral written agreement, however, is admissi- 
ble in an action on an acceptance between the original parties. In a 
case where such an agreement was in writing the court said: "The 
agreement, being in writing, is to be taken and considered in connec- 
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tion with the îndorsement, and the two are to be construed together." 
Davis V. Brown, 94 U. S. 423, 427, 24 L. Ed. 204. 

It appears to be settled by the décisions of the suprême court that 
a relevant contemporaneous written agreement is admissible in évi- 
dence in an action on notes or bills between the original parties, but 
not admissible against an indorsee without notice for value, and that 
évidence of an oral agreement is not admissible in either case. In as- 
serting the agreement as a défense, Kaufïman merely claims that his 
acceptance was upon condition that Jacques Levy was also to advance 
$15,000 to Joseph Weill & Co., se that with the proceeds of the ac- 
cepted bills they would hâve $30,000. It is a familiar principle that 
any conditions which are annexed to a written acceptance must ap- 
pear on its face. It is true that the acceptance may be rendered con- 
ditional by another contemporaneous writing ; but even then such con- 
dition would hâve no efifect against a bona fide holder ignorant of it. 
It foUows from the principles established by the décisions already 
quoted that "the terms of an acceptance in writing cannot be varied 
by any contemporaneous paroi agreement, as that is against the first 
principles of the law of évidence." i Daniel, Neg. Inst. (4th Ed.) § 
517. We cannot disregard well-settled principles of law in an efifort 
to equalize losses between the parties. Such efforts hâve produced 
much of the conflict of authority we hâve on this subject. Mr. Jus- 
tice Grier, in Brown v. Wiley, supra, remarked, after rejecting paroi 
évidence that would hâve altered a contract shown by a bill of ex- 
change, that "some précédents to the contrary may be found in some 
of our States, originating in hard cases ; but they are generally over- 
ruled by the same tribunals from which they emanated, on expérience 
of the evil conséquences flowing from a relaxation of the ruîe." In 
what we hâve said we hâve had no référence to what would be the 
rule of évidence in cases of fraud or mutual mistake of facts. 

There is another view that is conclusive of the case on the record 
now before us : The gênerai proposition is true that notice of facts 
to an agent is constructive notice to the principal when it arises from, 
or at the time is connected with, the subject of his agency. The rule 
is based on the presumption that the agent has communicated such 
facts to the principal. On principles of public policy, the knowledge 
of the agent is imputed to the principal. But neither the rule nor the 
reasons for it apply to a transaction in which the agent is acting for 
himself. When, therefore, the président of a corporation is dealing 
with it on his own business, his interest is opposed to its interest, and 
the presumption is that he will not communicate any secret infirmity 
of the title he is about to convey to the corporation. Both the de- 
fendant's answer and the évidence show that Jacques Levy, so far as 
he was connected with Kauffman's acceptance of the bills, was acting 
with the view of aiding the firm of Joseph Weill & Co., because of 
his interest in his nephew, Armand Levy, a member of that firm. 
He was not acting in the interest of the plaintifï corporation. In assign- 
îng the bills to the corporation, he was not acting in his capacity as 
président of the plaintifï corporation, but individually. Under such 
circumstances, if it be conceded there were infirmities attending the 
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acceptance of the bills, and that there was, as between the parties, a 
failure or partial failure of considération, he is not presumed to hâve 
informed the plaintiff of thèse facts. Notice of such facts, under the 
circumstances, to Jacques Levy, although he was président of the 
plaintiff corporation, was not notice to the corporation. When Jac- 
ques Levy was negotiating the notes to the plaintiff corporation, he 
was acting for himself, and his interest was antagonistic to that of the 
plaintiff. He was not the plaintiff's agent in that transaction. In mak- 
ing the sale of the bills he stood as a stranger to the corporation ; and 
the plaintiff, therefore, is an innocent holder without notice, evtn if it 
be conceded that Jacques Levy had knowledge of facts that would af- 
fect the validity of the bills. Mr. Thompson says : "It should be 
borne constantly in mind that the cases where notice to the président, 
or any other officer of a corporation, will affect the corporation, are 
cases where such président or oltlcer is acting exclusively for the 
corporation." 4 Thomp. Corp. § 4657. Cases applying this principle 
where a président or director procures the discount of notes by the 
corporation in which he is an officer are collected by Mr. Thompson 
in 4 Thomp. Corp. § 5208. This principle was recognized and applied 
by this court in Bank v. Tompkins, 6 C. C. A. 237, 57 Fed. 20. In 
that case it was held that "where a bank acquires tille to real estate 
by conveyance from its président, who held the land under a deed re- 
citing full payment of the purchase money, and it has no actual knowl- 
edge that the purchase money was not in fact paid, it is an innocent 
purchaser without notice, and is not chargeable with constructive no- 
tice because of the knowledge of its président." See, also, Moravvetz, 
Corp. (2d Ed.) 540c; 4 Thomp. Corp. §§ 4657, 5206, 5208; Barnes 
v. Gaslight Co., 27 N. J. Eq. 33-37; Bank v. Cunningham, 24 Pick. 
270, 35 Am. Dec. 322; Bank v. Lewis, 22 Pick. 31, 32; Koehler v. 
Dodge (Neb.) 47 N. W. 913, 28 Am. vSt. Rep. 518; Whelan v. Mc- 
Creary, 64 Ala. 319; i Morse, Banks, 104. The instructions to the 
mry by the learned judge in the circuit court were in conflict with the 
views we hâve expressed, and to the injury of the plaintiff in errorj 
the Levy & Cohn Mule Co. 

We fînd no error in the record on the cross writ of error to thfe 
injury of H. Kauffman. 

The judgment of the circuit court is reversed, and the cause remand- 
ed with instructions to grant a new trial. Reversed. 



TEXAS & P. EY. 00. v. ALLEN et al. 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1902.) 

No. 1,099. 

Mabïbk and Servant — Defectivb Rait.koad Cak — Dutt op Inspection. 

An instruction deiîning the inspection required to be made by a rall- 
road Company to exonerate It from llability for an Injury to a brakeman 
resultlng from a defectlve handhold on a frelght car consldered and ap- 
proved. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 
114 P.— 12 
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Mr. Thompson and T. J. Freeman, for plaintiff in error. 
R. L. Carlock, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit brought by the widow and father 
and mother of one A. T. Allen, deceased, to recover damages from the 
Texas & Pacific Railway Company by reason of the négligence of said 
Company, resulting in the death of said A. T. Allen, the same being 
caused by the said Allen falling from the side of a freight car while 
in the performance of his duties as a brakeman. The grounds of nég- 
ligence relied upon are (i) in not having the proper kind of fastenings 
for the handhold on the car, — that is, in having used in the fastenings 
what is known as "lag" or "wood" screws instead of iron bolts with a 
nut on the end ; (2) in not properly inspecting the car to see that the 
handholds were kept in reasonably safe condition. The bill of excep- 
tions shows that évidence was offered tending to show that the de- 
ceased, Allen, fell from a car while the train was moving because a 
handhold was not securely fastened ; and further tending to show that 
the lag screws with which the handhold was fastened were either not 
properly screwed in the wood, or that the wood of the car was de- 
cayed, thereby rendering the handhold insecure. There was also évi- 
dence tending to show that within a short time prior to the death of 
Allen the car had been inspected in the yards of the company at Baird 
and at Thurber Junction, division terminais, and also évidence tending 
to show the nature and character of the inspection made. 

The trial judge charged the jury fully upon ail the law applicable 
to the case, and to sudi charge no objection was made. Âfter the 
jury had retired and for some time had considered their verdict, they 
retumed into the court, and through their foreman requested the court 
to further define the term "inspection," as that term was used in the 
court's charge with référence to the duty of the défendant railway com- 
pany towards the deceased, and thereupon the court made the follow- 
ing additional charge : 

"Inspection, gentlemen, as used In the court's charge, Is an Inqulry, by 
actual observation, Into the state, efflclency, saf ety, and quallty of the thing 
inspected. Inspection of the applianoes and instrumentalities In use by a 
railway company should not rest alone upon the vision, because there are 
many defects, the existence of whlch could be ascertalned by reasonable and 
ordinary tests whlch Involve the exercise of sensés other than the sensé of 
vision. I should say the railway company would be llable for those defects 
in its appllances and instrumentalities whlch, in the course of inspection, 
could be percelved; that is, capable of coming under the cognizance of any 
one or more of the sensés of man in the exercise of ordinary care. Inspection 
not only Involves looking at cars and appllances, but as well ail those tests 
whlch would ordlnarlly be used to ascertaln the condition of cars and ap- 
pllances that a reasonably prudent man would use in the exercise of such 
an undertaklng." 

When this instruction was given, the défendant railway company 
duly excepted, and before the jury retired requested the court to 
specially charge the jury as foUows : 

"The court instructs the Jury that the duty of a rallroad company toward 
a servant in its employ Is to exercise ordinary care to fumish such ap- 
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pllances as are reasonably safe for the use for wlilch they are Intended, and, 
within the meanlng of the law, such appliances are considered as reasonably 
safe that are in the gênerai, usual, and ordinary course adopted by those in 
the same business; and therefore If you flnd from the évidence that the 
handhold, which Is alleged to hâve been puUed eut from the car and caused 
the accident, was of such a character and fastened onto the car In the 
manner as was In gênerai use and according to the course usually adopted 
by others in the same business, and that the défendant railway company, 
by the exercise of ordinary care, could not hâve discovered auy defect in 
same, then, in such event, the défendant would not be liable to plaintiffs. 
The court instructs the jury that the plaintiffs cannot présume that the de- 
fendant railway company was guilty of négligence from the mère fact that 
the accident happened, but it is incumbent upon the plaintiffs to show that 
the accident happened by reason of the négligence of défendant by a pré- 
pondérance of the évidence, and if a prépondérance of the évidence does not 
establish this fact they will find for the défendant." 

Thèse spécial instructions were refused, and to such refusai excep- 
tion was duly entered. The spécial charge given to the jury defining 
"inspection" is claimed to be erroneous, not because it is incorrect as 
a matter of law, but because it withdrevv from the jury the question of 
whether the défendant company had exercised a reasonable care in the 
matter of inspecting the handholds of the car from which the deceased, 
Allen, fell. 

After an attentive considération of the brief and arguments of the 
learned counsel for plaintifï in error, we are unable to see wherein and 
how the instruction and définition given in any wise withdrew any fact 
from the jury or invaded the province of the jury in determining the 
facts in the case. The niatters contained in the spécial instructions 
requested and refused seeni to be in the main correct as matters of 
law, but we find that the judge in his gênerai charge covered the same 
ground, and, so far as we are able to see, as favorably to the railway 
company as in the spécial instructions asked. 

The judgment of the circuit court is afiirmed. 



DEWEY et al. v. STRATTON et al. 

(Circuit Court of Appeals, Fifth Circuit. February 18, 1902.) 

No. 1,0G4. 

1. Equitt — Vacation of Dbcreb— Accident, Mistake, ob Suepribe. 

A circuit court has jurisdiction to entertain a bill to set aslde a 
former decree on the ground of accident, mistalie. or surprise, where the 
requlsite facts to entitle complainant to such relief are alleged, although 
such bill is not presented until the time for an appeal or the flling of a 
bill of review has expired. 

S. Appeal— Rbview—Estoppel bt Aovuiescbnce in Eeroneotjs Decbeb. 

Although an interlocutory de'.^-ee conditionally vacating and settlng 
aside a former decree on the g/ound of accident, mistalîe, and surprise 
was irregularly entered, and therefore erroneous, where it has been 
acquiesced in by défendants, and the court had Jurisdiction, it will be 
held binding on the parties on an appeal by complalnants from a final 
decree dlsmissing the bill. 

8. Eqcitt— Suit to Vacate Former Decree— Conditionai, Order. 

Where, in a suit to vacate and set aslde a decree In a former suit 
between the same parties on the ground of accident, mistake, and sur- 
prise, an interlocutory decree was entered vacating the former decree. 
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reopenlng the case, and permitting complalnants, who were défendants 
ta sueh suit, to answer thereln, on condition that they pay the costs and 
malie a deposit in court to abide tlie event, and f urther providing that 
upon their failure to malie such payment and deposit or to file a full 
answer within the time llmited the former decree should r6main in full 
force, the only conditions précèdent to the openlng of the former suit 
are the mailing of the payment and deposit; the requirement with re- 
spect to the sufïiciency of the answer to te filed therein being a condition 
subséquent, which can only be dealt with in the suit in which such 
answer is filed. And where in such case the payment and deposit were 
made and an answer filed, ail within the time limited, the cause stands 
reopened, and must be proceeded with in accordance with the rules of 
equity practice; and the court bas no power to render a final decree in 
the second suit dismissing the bill, and reafBrming the original decree 
in the first suit, on the ground that the answer therein is insufficient, 
while the issues joined upon such answer are pending and undetermined. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

This cause was before this court at a former term on an appeal from the 
folio wing decree: 

"This cause came on to be heard at this term, and was argued by counsel, 
and thereupon and upon considération thereof it was ordered, adjudged, and 
decreed as follows: That the demurrers of the défendants to complalnants' 
bill are overruled, to which rulings défendants excepted; and the court hav- 
ing heard the bill and exhibits, and affldavits in support thereof, and counter 
affldavits and exhibits submitted by défendant, it is thereupon ordered, ad- 
judged, and decreed that complalnants, Chas. P. Dewey and A. B. Dewey, 
shall, within thirty days from this date, pay ail costs incurred in equity 
cause in this court No. 235 up to this date, and also ail costs that hâve 
been incurred in this cause No. 294, and that they shall pay into the registry 
of this court the sum of four thousand dollars ($4,0CX).00), with interest 
thereon from the 18th day of November, 1893, to the date hereof, at the rate 
of six per cent, per annum, to be held until the final decree shall be ren- 
dered in cause No. 235, to abide such order as may be rendered in said 
decree; and, upon complalnants paying said costs and making said deposit 
within the time specified, it is ordered, adjudged, and decreed that the pro 
confesso taken and entered upon the order book of this court on the • • * 
day of August, 1893, the same being one of the rule days of this court, and 
also the final decree of this court pronounced, passed, and entered on the 
18th day of November, 1893, in that certain cause, then pending in this court 
upon the equity side of the docket, wherein the said Jesse D. T. Stratton, 
Minnie Stratton, and her husband, J. Thomas Stratton, défendants herein, 
were complalnants, and said Chas; P. Dewey and A. B. Dewey were de- 
fendants, and styled upon the equity docket of this court as Jesse D. 
Stratton et al. vs. C. P. Dewey et al., and numbered 235 on said equity 
docket of this court, be, and the same are, set aside, and said cause re- 
opened, and that said complalnants herein, Chas. P. Dewey and A. B, 
Dewey, be now permitted to answer said bill in said cause No. 235, such 
answer to be a full answer to the allégations of the bill, and the interroga- 
tories therein to them propounded, and to be filed on or before the iirst 
Monday in May, A. D. 1896, and, upon said payments and deposit being so 
made within the time herein specified, said cause No. 235 will thereafter 
proceed according to rules of practice in equity. It is further ordered, ad- 
judged, and decreed that If said costs are not paid, or said deposit not made, 
within thirty days from the date hereof, or if said answers are not filed 
within the time herein specified, then said decree pro confesso and final de- 
cree in said cause No. 235 shall be and remain in full force and not vacated 
by this decree, and complalnants' bill In this cause will thereupon stan* 
dlsmissed as on final hearing, and ail costs in this cause incurred are in that 
event adjudged against them, for which exécution may issue. 

"D. E. Bryant. Judge." 
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The facts of the case up to the renditlon of the above decree are suf- 
ficiently stated in the report of the case. Stratton v. Dewey, 24 C. O. A. 
435, 79 Fed. 32, et seq. 

ïhe record shows that on May 2, 1896, the Deweys, défendants in equity 
suit No. 235, filed a lengthy answer, including answers to iuterroga tories; 
that on May 25, 1896, the compialnants ia No. 235 filed exceptions to said 
answer, and thereafter on Xovember 13, 1897, filed further exceptions, ac 
companied with a motion to strilie ont; that matters remained in this con- 
dition until June 16, 1900, when the following order was entered in No. 235-, 

"Xow, on this day came on to be heard the compiainants' exceptions to 
and motion to strike ont the answer of défendants, filed May 2, 1896, and the 
same having been argued by counsel for compiainants and défendants, and 
duly considered by the court, and it appearing to the court that said answer 
is not a sufflcient answer to the bill in this cause, compiainants' général ex- 
ception thereto, filed May 26, 1896, is sustained; to which ruling défendants 
except D. B. Bryant, Judge." 

That upon the same day, upon application of the défendants in No. 235, 
leave was granted to file an amended answer, the same to be filed within 
10 days from that date; that on June 25, 1900, the Deweys, défendants, filed 
In their Individual capacities, and as executors of the last will of Chauncey 
Dewey, deceased, an amended answer to the original bill in equity suit 235; 
and that following this amended answer the plaintifEs submitted the follow- 
ing pleading: 

"Thèse compiainants, Jesse D. T. Stratton, Minnie Stratton and her hus- 
band, J. Thomas Stratton, come and except to the pretended answer filed 
hereln June 25, 1900, purporting to be an amended answer in this cause, aud 
moves the court to strike said pretended answer from the files on the follow- 
ing grounds, to wit: 

'Tirst. That a final decree was rendered in this cause on the 18th day of 
November, 1893, and process for the enforcement of said decree by a writ of 
possession was issued and duly executed in 1894, and possession of the land 
described in said decree was delivered under said writ In 1894. That no pé- 
tition for rehearing, nor to vacate nor to set aside said decree, was ever 
filed in this cause, nor was said decree appealed from, and said pretended 
amended answer was filed in this cause on the 25th day of June, 1900, and 
purports to be in lieu of their orginal answer filed in this cause on the 2d 
day of May, 1896. That said original answer was not filed until more than 
two years and five months after the rendition of said final decree, and more 
than two years and five months after the adjournment of the term of the 
court during which said final decree was rendered, and long after the time 
had elapsed within which an appeal from said decree could hâve been prose- 
cuted. That said amended answer was filed in this cause on the 25th day 
of June, 1900, more than six years after the final decree was rendered in 
this cause as aforesaid, — ail of which facts appear in the records of this 
cause'. That no written pétition or application for leave of court to file said 
amended answer was made, and no notice was served on or given to com- 
piainants of any application for leave to flle said amended answer, and no 
facts set up or shown that would entitle défendants to flle said amended 
answer. That said pretended amended answer is not sworn to by any 
person, and it Is not compétent to set aside a decree to allow an answer to 
the bill where the facts stated In the answer are not verifled by the oath 
of any person. Wherefore the compiainants say that there was not at the 
time when said original answer was filed nor when said amended answer 
was filed any suit pending in this cause to be answered unto. Second. That 
there was not when said original answer was filed, nor when said amended 
answer was filed, any jurisdiction, power, or authority in this court to grant 
leave to file an answer in this cause, because the final decree rendered therein 
as aforesaid was a final adjudication by this court of ail matters determlned 
In said decree, and no answer could be filed hereîn while said final decree 
remained in fuU force, and not reversed, set aside, or vacated. Wherefore 
thèse compiainants move the court to strike said original answer and said 
amended answer from the files of this court and this cause. 

"Masterson & Masterson, Solicitors for Compiainants." 
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"If the foregolng motion to strlke from the flles défendants' amended 
answer Is not overruled, complalnants except and demur to sald answer, and 
for cause of exceptions and demurrer set up the same causes assigned In 
support of the sald motion to strlke out, and the foUowing additional 
grounds, viz.: (1) Complalnants say that If sald amended answer had been 
Sied In the tlme and manner and form authorlzed and requlred by the prac- 
tlce and proceedlngs In causes In equlty In thls honorable court, that the 
matters set up in said answer, in the manner and form as therein set ont, 
do not show any défense to complalnants' blll, and the sald answer is not 
such an answer as would entltle the défendants at any tlme to reopen the 
decree already rendered in thls cause. (2) That sald amended answer Is not 
sworn to by any person, and for that reason is insufflcient. (3) That said 
amended answer refers to varions exhibits stated therein to be attached, 
when in fact no exhibits are attached or filed wlth said answer. (4) That 
the part of sald amended answer beginnlng on the flfth Une wlth the words 
'That they are advlsed,' and endlng on the slxteenth Une wlth the word 'ten- 
able,' is excepted to because the same Is not properly a part of an answer 
to the original blll, but could only be Interposed by demurrer flled in proper 
tlme and in proper form. (5) That ail of the parts of sald amended answer 
purporting to be answers to interrogatories propounded In the original blll 
hereafter specifled are excepted to as insuiflclent, vague, and not responsive 
to the interrogatories, in this: That In the answer to the Ist interrogatory C. 
P. Dewey states as follows: 'The flrst money was pald by E. O. Dewey wlth 
money furnished to hlm for that purpose by Chauncey Dewey.' Said interrog- 
atory dld not ask where E. O. Dewey obtained the money to make his cash 
payment, and that part of the answer should be stricken out, as not responsive 
to the Interrogatory. The answer to the flfth interrogatory Is not responsive, 
and is evasive, and while It states that copies of certain instruments are at- 
tached, and originals are subject to inspection, no copies are attached; thus 
leaving it in the power of the défendant to furnish any instrument he may 
désire or not to furnish any, and leaves the court wlthout possession of such 
Instruments, so as to détermine thelr efifect, in order to détermine the suf- 
flciency of the answer to the blll. The answer to the sixth interrogatory is 
plalnly evasive in refuslng to give even an approximate of the value of the 
estate of Chauncey Dewey, which was In bis hands as executor. The answer 
to the seventh Interrogatory is evasive. The défendant, belng executor and 
custodian of the books of Chauncey Dewey, could, uniess he desired to with- 
hold the information from the court, hâve glven copies of the entries called 
for. The answer to the nlnth interrogatory is not responsive, and is evasive, 
in thls: The interrogatory dld not relate to the land covered by the convey- 
ânce in trust to 0. P. Dewey, but to instructions glven by Chauncey Dewey, 
the father, to his sons, whom he made executors and residuary devisees to 
provide for H. C. Dewey, the son, who was not Included as a residuary dev- 
isée, and, Instead of answerlng the question asked, undertakes to give the 
légal effect of a written instrument not submitted to the court. Wherefore, 
for ail of the causes hereinbefore set forth, complalnants except and demur 
to said answer, and pray that each of said exceptions and demurrers be sus- 
talned, and that said amended answer be held insufflcient, and be etruck 
from the flles of thls court and of thls cause. 

"Masterson & Masterson, Solicltors for Complalnants." 

At thls stage of the litlgatlon In equlty suit No. 235 the complalnants, on 
leave of the court in suit No. 294, on March 1, 1901, submitted a motion for 
final decree, as follows: "Now come the complalnants In the above entitled 
and numbered cause, and show thls honorable court that the above cause 
was commehced In thls court, tried, and judgment entered in favor of com- 
plalnants. That the défendants appealed this cause to the circuit court of 
appeals of the Flfth circuit, where sald appeal was dlsmissed, and this cause 
remanded for further proceedlngs. That the mandate of said circuit court of 
appeals in thls cause was heretofore flled In thls court on the 17th day of 
July, A. D. 1897. That the sald circuit court of appeals in tlieir opinion on 
the trial of thls cause sald that if the order of tlils court heretofore en- 
tered in thls cause on the 19th day of March, A. D. 1896, was fully eomplled 
wlth by complalnants hereln, a final decree should be passed upon the ap- 
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pUcatlon of complalnants reverslng the decree In suit No. 235 on the equity 
docket of this court, entltled Jesse D. T. Stratton et al. v. Oharles P. Dewey 
et al., and reopening that cause for further proceedlngs. And complalnants 
say that they hâve fuUy complied wlth ail the conditions of said decree of 
Marcb 19, 1896, and this they are ready to verify by proofs. Wherefore com- 
plalnants now move this court for a final decree in this cause, in conformity 
to the said opinion of the honorable circuit court of appeals in this cause, 
and for such other and further proceedlngs as may be necessary, that justice 
may be done complainants herein." 

On March 11, 1901, the défendants filed the following: "Now come de- 
fendants in the above-entitled cause, and show to the court that complainants 
on the Ist day of March, 1901, filed In this cause a motion for final decree 
herein, setting aside the final decree entered Into cause No. 235 on chancery 
docket of this court, styled Jesse D. T. Stratton et al. v. Charles P. Dewey 
and A. B. Dewey, which motion and the answer of défendants were duly 
heard and eonsidered, and the exceptions to said motion were sustained, and 
the motion overruled. Complainants bave not complied with the terms and 
conditions upon which, unUer the said interlocutory decree, said final decree 
in which cause No. 235 could be vacated, and the time llmit in said inter- 
locutory decree for compllance bas expired. Wherefore thèse défendants 
move the court to enter a final decree dismlssing complainants' bill, and to 
make such order therein as may to your honor seem meet." 

The défendants also filed the following answer; "Now come défendants in 
the above-entitled cause, and in answer to the motion filed herein, March 1, 
1301, say that complainants' said motion does not show such a state of facts 
as entitle them to the order prayed for, even if said motion had been 
promptly and in due time filed. (2) That the interlocutory order entered in 
this cause from which said appeal mentioned In said motion was taken was 
so entered on the 19th day of March, 1896. That said opinion of the court of 
appeals was rendered at November term, 1896. That this motion of com- 
plainants was not flled until the Ist day of March, 1901, and said complain- 
ants hâve been guilty of lâches and hâve shown such want of due diligence 
lu said cause as not to entitle them to evoke the équitable powers of this 
court to set aside a final decree rendered in cause No. 235 more than seven 
years before the filing of said motion. Wherefore défendants pray the court 
to refuse to grant said motion, and to make such further orders as to your 
honor may seem meet." 

TJpon this last-mentioned motion, and the responses thereto, on March 15, 
1901, the circuit court rendered the following decree: "This cause came on 
to be heard at this term, and was argued by counsel, and thereupon, upon 
considération thereof, It is ordered, adjudged, and decreed as follows: That 
complainants' motion filed In this cause on the Ist day of March, 1901, pray- 
ing the court to enter a final decree in this cause setting aside and vacating 
the final decree rendered in cause No. 235, In equity. In this cause, styled 
J. D. T. Stratton et al. v. Charles P. Dewey and Albert B. Dewey, be, and 
the same is, overruled. It is further ordered, adjudged, and decreed that said 
Charles P. Dewey and Albert B. Dewey did pay the costs In sults Nos. 294 
and 235 withln the time required by said interlocutory decree entered in 
this cause on the 19th day of March, 1896, and did deposit in this court the 
four thousand dollars and Interest withln the time provlded in said inter- 
locutory decree, and they did file In said suit No. 235 an answer withln the 
time required by said interlocutory decree, but said answer was by this 
court in said cause No. 235 held not to be a full answer to said bill and 
interrogatories to them therein propounded, as required by said interlocutory 
decree, and said answer did not présent a good and sufficient défense to said 
bill, and did not comply with the terms and conditions stated in the inter- 
locutory decree entered In this cause on the 19th day of March, 1896, In this: 
that they did not withln the time required by said decree file a full answer 
to the allégations of the bill In said suit No. 235 and the interrogatories 
therein to them propounded, and hâve not shown to the court thaï they hâve 
a good and sufficient défense to said suit No. 235. It Is further oïdered, ad- 
judged, and decreed that said complalnants bave not by the matters pre- 
sented to the court In this cause shown themselves entltled to bave a final 
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decree vacating and setting aside the final decree rendered în sald cause No. 
235 on the equlty doeket of thls court, and entered on pages 48 and 49, 
book Vol. 9, of the minutes o( thls court; and thereupon came on to be heard 
the application of défendants praying the court to enter a final decree In thls 
cause No. 235, dismisslng complainants' suit; and, the same having been 
argued by counsel, thereupon, upon considération thereof it is ordered, ad- 
judged, and decreed that complainants' suit be, and the same Is, dismissed, 
and that défendants Jesse D. T. Stratton, Minnie Stratton, and Thomas 
Stratton do hâve and recover of and from said Charles P. Dewey and Albert 
B. Dewey ail costs In thls cause incurred for which exécution may issue. It 
is further ordered, adjudged, and decreed that sald final decree rendered in 
said suit No. 235 is In f uU force. And upon motion of défendant in this suit 
it is further ordered, adjudged, and decreed that C. Dart, clerk of this court, 
shall pay to sald Minuie Stratton, or to her solicitor, Branch ï. Masterson, 
in this cause, the sum of forty-five hundred and sixty dollars and sixty-six 
cents ($4,560.6G), deposited in the registry of this court by complainants 
under the Interlocutory decree rendered herein on the 19th day of March, 
1896, upon the receipt of said Minnie Stratton or her solicitor, Branch T. 
Masterson, of said sum, in satisfaction of the four thousand dollars decreed 
to said Minnie Stratton in the decree rendered in said suit No. 2.35, on the 
18th day of November, 1893." From thls last-mentioned decree Charles P. 
Dewey and Albert B. Dewey, in their own right and as executors, sued out 
thls appeal. 

John Charles Harris, A. E. Harvey, and Edw. F. Harvey, for appe- 
lants. 

B. T. Masterson, for appellees. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). This case turns 
on the questions whether the interlocutor}' decree of March 19, 1896, 
was within the jurisdiction of the court, and, if so, whether it lias been 
so far complied with as to justify and require the reopening and rehear- 
ing of matters adjudicated in 235. 

When this cause was formerly before this court we dismissed the 
appeal, because the decree appealed froin was not a final decree, and 
to show its character we necessarily construed it, and determined its 
scope and effect, and we held : 

"The manner in which this cause was heard flnds no warrant in the ruies 
of correct chancery practice, and the order made upon the hearing of the de- 
murrer is altogether in-egular. This court, however, cannot enter upon a 
considération of thèse questions, nor détermine those raised by the assign- 
ment of errors, as we are satisfled the motion to dismiss the appeal must be 
sustained because the order made by the court Is not a final decree. It is in 
the nature of a conditional order, its finality depending upon certain con- 
tingencies that might or might not occur. The decree passed in suit No. 235, 
November 18, 1893, was ordered to be vacated, and the cause reopened, and 
leave granted appellees to flie an answer therein, if they should within 30 
days deposit $4,000 in the registry of the court, and pay ail the costs of this 
suit and in suit No. 235. But if the costs should not be paid, nor the deposit 
of $4,000 made, within the 30 days, or If the answer should not be flled 
within the time allowed, the decree in cause No. 235 was to remain in full 
force; and (using the concluding language of the decree) 'complainants' bill 
in this cause wlU thereupon stand dismissed as on final hearing, and ail costs 
in this cause incurred in that event adjudged against them, for which exécu- 
tion may issue.' Something more was requlred to make the decree final than 
was doue in this case. If appellees failed to do what the order required to 
be done within the prescribed time, appellants should hâve applied to the 
court for a final decree dismissing the blU. If the order of court was fully 
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complled wlth by appellees, a final decree should hâve been passed, upon 
thelr application, reversing the decree In suit No. 235, and reopening that 
cause for further proceedings." Stratton v. Dewey, 24 C. G. A. 435, 79 Fed. 
32, 34. 

In so holding we neither decided, nor expressed an opinion to the 
effect, that the decree was justified by the bill and exhibits, nor even 
that the bill made a case under which the court could grant relief, 
and now thèse matters must be determined. The jurisdiction of courts 
of equity to reopen and set aside former decrees on the ground of ac- 
cident, mistake, and surprise is well recognized and is frequently in- 
voked, and herein we now lind and hold that under the facts and cir- 
cumstances shown in the bill (suit No. 294) it was within the discrétion 
of the circuit court to take jurisdiction and permit the same to be fîled, 
and that, having permitted the bill to be filed and the défendants hav- 
ing appeared to answer and contest the same, the court had jurisdic- 
tion to render the interlocutory decree of March 19, 1896. That de- 
cree seems to hâve been granted before the bill was fully put at issue 
by an answer, and on a hearing on demurrer, and a rule to show cause 
why an injunction should not issue, and on affidavits, counter afhdavits, 
and exhibits. That it was irregularly granted, and was probably er- 
roneous, may be conceded ; and if the appellees were now before this 
court, as heretofore, complaining of that action, instead of seeking to 
benefit by the final decree in the case awarding them the large sum 
paid in by the Deweys to secure a hearing in No. 235, we could see our 
way clear to reopen the whole litigation to that point, and correct 
the interlocutory decree. As the case stands, however, the appellees 
seem to hâve acquiesced in the interlocutory decree, and, instead of 
complaining thereof, now seek to avail themselves of ail its provisions. 
Under this state of the case, we feel constrained to hold that the in- 
terlocutory decree is binding on the parties, and thus is presented the 
question whether the said decree was complied with so as to entitk 
the appellants to a hearing on the merits in suit No. 235. 

The final décidée now under review adjudges "that said Charles P, 
Dewey and Albert B. Dewey did pay the costs in suits Nos. 294 and 
235 within the time required by said interlocutory decree entered in 
this cause on the I9th day of March, 1896, and did deposit in this 
court the four thousand dollars and interest within the time provided 
in said interlocutory decree," and to this extent it is sustained by the 
record. Thèse conditions admitted to be performed were ail and the 
only conditions précèdent to the reopening of suit No. 235, and the 
setting aside of the decree pro confesse, and the final decree entered 
therein, and when within the time specifîed the Dewey complainants 
paid ail the costs, and deposited the sum of $4,000 and interest, they 
were entitled to file an answer in suit No. 235, and thereupon to hâve 
the real merits of that suit adjudged and decreed. The condition in 
the interlocutory decree that the Deweys were to file a full answer to 
the allégations of the bill and interrogatories therein propounded was 
a condition subséquent, default in which could only be determined and 
decreed in suit No. 235, which suit it was declared should proceed 
after answer filed according to the rules of practice in equity. The 
Dewey complainants did file an apparently full answer to the allega- 
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tions of the bill and answers to the interrogatories therein propounded, 
and the complainants so far followed the rules of practice in equity 
as to move to strike the answer out for varions reasons assigned, 
and in the same paper to except to the sufficiency of the answer. The 
record further shows that on the exceptions so filed in No. 235 the 
court held the answer as iiled not to be a sufficient answer to the bill, 
but thereupon on the same day granted leave to file an amended an- 
swer within 10 days. Within 10 days an amended answer was filed. 
To this amended answer the complainants in No. 235 filed a compound 
pleading made up of a motion to strike out, exceptions, and a demur- 
rer. This pleading does not appear to hâve been passed upon by the 
court, and, so far as this record shows, said amended answer is now 
on file, pending and undisposed of. 

In this State of the record it appears that the complainants in No. 
294 hâve fully complied with the conditions précèdent and subséquent 
contained in the decree of March 19, 1896; and as that decree has 
been acquiesced in by the parties, complainants and défendants, the 
scope and purpose of the bill in suit 294 has been accomplished, and 
the court erred in proceeding to dismiss said bill prior to the déter- 
mination of the litigation in suit No. 235. It also appears that, so 
far as the decree appealed from reaffirms the former decrees in suit 
No. 235, while an answer is therein pending and undisposed of, it is 
erroneous, and should be reversed. So far as we can ascertain the 
merits of the pending litigation from the record, we are of opinion that 
the decrees in suit No. 235 were so far irregularly obtained through 
inadvertence, mistake, and surprise that equity requires that the de- 
fendants in that suit should hâve an opportunity to be heard on the 
merits, and to présent their défenses, if any they hâve; and to that 
end the decree appealed from is reversed, and the cause is remanded 
to the circuit court, with instructions to stay further proceedings in 
suit No. 294 until the issues in suit No. 235 are disposed of according 
to the rules of practice in equity, and otherwise to proceed in suit No. 
235 in accordance with the views herein set forth, and as equity and 
good conscience may require. The costs of this appeal to be divided 
equally between the appellants and appellees. 



TEXAS & P. RY. CO. v. GARDNER. 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1902.) 

No. 1,102. 

1. Cartîikks of Passengers— Ikjurt of Passengkr — Presumption of Negli- 

(3BNCK. 

KTidenoe of n contract of carriage between plalntiff and défendant, 
nnd tliat platiitifC was Injured while a passenger under such contract, 
cfists the burden on défendant to show that It and Its agents were 
witboiit fault. or that plaintlfï was guilty of contrlbutory négligence. 

2. Sam K— -Négligent Starting of Train. 

It Is négligence to start a railroad train from a station while a pas- 
senger Is actually getting on board, regardless of the length of the stop. 
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3. SAMB— CONTRIBDTOKT NEGLIGENCE. 

In an action agalnst a rallroad company to recover for an Injury to 
plalntlff, allégea to hâve resulted from her belng thrown down by the 
sudden starting of the train while she was going on board, évidence 
that plaintifï made a misstep Is not necessarily even prima facie évidence 
of négligence, requirlng a spécial instruction to tbe jury on the subject 
of contributory négligence. 

4. Appeal— Rbview— Rbfusal to Direct Verdict. 

The refusai of a trial judge to direct a verdict for défendant on the 
ground that a part of the plaintiiï's testimony was improbable is not 
a ground for reversai of the judgment by an appellate court, the matter 
being one going to the credibility of the wltness, primarily for the jury, 
and subject to review only by the trial court on a motion for uew triai. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

T. J. Freeman, for plaintifif in error. 
M. L. Crawford, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This suit was instituted by the défendant in error, 
Jabe Gardner, to recover damages for injuries suffered by his wife, 
Amy Gardner, while a passenger on the défendant railway company's 
cars from Wills Point, Tex., to Dallas, Tex. On the trial Mrs. Gard- 
ner testified as follows : 

"Am the wife of plaintiff. LIve in Van Zandt county, about two miles 
from Wills Point. About the 3d of October last I purchased a ticliet from 
Wills Point to Dallas. I was to corne on the Cnnnon Bail train. The train 
was an hour and twenty minutes late. My husband was with me. I started 
to get on the train. I had four children with me. I got on the platform, 
and the train started suddenly, and threw me down against the iron ralling. 
There was a gentleman présent who helped me up. 1 had my ribs broken; 
my teeth broken; two or three teeth broken. Hâve not had my teeth flxed. 
They are broken off. Don't know how long train remained at Wills Point. 
Several parties got on before 1 did, — from three to flve persons.— and they dld 
not wait long enough for me to get on. I got on the west end of the coach, 
and went across the platform to a coach in front. When I reached Dallas 
I went to my slster's, Mrs. W. T. Strange. Mr. Strange met me at the dépôt, 
and took me home in a hack. I sent for Dr. Moseley. I was at Mr. Strange's 
house from October 3d to October 13th. I thiiik two ribs were broken. I 
suffered with thèse broken ribs and my other injuries. My head and arm 
was hurt The car I was on was crowded, but I did not know any one." 

On cross-examination : 

"I was on platform at dépôt when train came up. I saw the train porter. 
He was standing by the steps. My husband helped me put the children on. 
Several passengers got on ahead of me. Do not know whether any behlnd 
me or not. The porter helped me up the steps. I was just getting up on 
platform when I fell. My ribs and my head struck the iron railing. My 
ribs, jaw, and teeth struck the railing. I had my baby in my arms. Hâve 
not had my teeth examined. Hâve had no dentlst. My teeth bled. I never 
said a word to the eonductor. I did not tell any one till I got to Dallas. 
Rode ail way to Dallas, and did not say anything to any one about it. My 
teeth were bleeding and my ribs hurting me. I did not tell the eonductor 
nor the porter of my injury. I told no one on the car. When I got to Dallas 
I went to my sister"s. Had a doctor that night, Dr. Moseley. I had Dr. 
Bagan for my cliild that was sick. I never sald anything to Eagan about 
my injury. Never had a dentist to look at my teeth. They were broken ofC 
pretty close. Can't tell who the gentleman was that helped me. Hâve never 
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seen hlm slnce. I don't know who sat next me. I did not dlscUss my Injury 
wlth any one. The conductor took up my ticket, but I dld not say anything 
to him. I dld not tell hlm I fell. I was suffering, and my teeth bleeding. I 
stayed in Dallas till October 13th. When I went home my husband met me 
at Wills Point, and I went to the wagon and got in it, and went home." 

The main contention of the plaintifï in errer in this court is that this 
évidence shows such a very peculiar character of humanity, and a state 
of facts so contrary to nature and humanity, that the court below 
should hâve given the gênerai charge requested in favor of the de- 
fendant. There are other assignments of error in regard to spécial 
instructions asked and refused, but only one (the second) seems to be 
insisted upon in this court, and it is as follows : 

" 'You are Instructed that it is the duty of a passenger to exercise reason- 
able and ordlnary care for his own safety in boardlng or alightlng from a 
train, and if you flnd and believe from tlie évidence that this plaintiiï's wife 
did not use reasonable and ordlnary care for her own safety in boarding the 
train, and if you further flnd that défendant was in no way négligent, you 
will flnd for tie défendant,'— for the reason that the plaintiff's testimony dis- 
closed the fact that the train stopped at the station for at least one and 
half minutes, and the testimony of the défendant showed that it stopped 
from two to flve minutes, and the plalntifC failed to show by any évidence 
that the tlme In which it was at the station was not ample for her to board 
the train, and It is a fact that common expérience teaches that the time was 
ample for her to hâve boarded the train had she used care and diligence. 
Again, the testimony of the plaintiff's witnesses disclosed the fact that after 
she went upon the platform she made a false step, and if any injury occiirred 
it oecurred from her own négligence in her moving across the platform in 
maklng the false step," 

The reasons hère assigned to show why thèse instructions ought to 
hâve been given are not conclusive. Mrs. Gardner was a passenger 
and entitled to safe carriage, and, when the contract of carriage was 
proved and the injuries shown, the burden was on the carrier to show 
that it and its agents were without fault, or, if in fault, to show that 
the passenger negligently contributed to her own injury. Now, 
whether the train stopped at the station two or five or ten minutes, 
it was négligence to start the same while the passenger was actually 
getting aboard. 

It is not, necessarily, even prima facie négligence to make a false 
or miss step while boarding a train. If a passenger under such cir- 
cumstances does make a false step, he, and not the carrier, ought to 
bear the conséquent injuries, unless the false step is caused by or 
through the négligence of the carrier in starting or moving the train. 
If the false step is not caused by or through starting or moving the 
train, but the injuries were enhanced through and because the train 
was improperly started, then the liability of the carrier is a question 
for the jury. 

The propositions of law contamed in the requested instruction seem 
to be correct, and so plain that A is not a violent presumption that in 
substance they were given to the jury in the gênerai charge, and this 
presumption is fortified by the fact that the reasons hère urged why 
the instructions should hâve been given are spécial, and bear on par- 
ficular phases of the évidence, and we can safely infer that the same 
reasons were given to the trial judge. The extraordinary statement 
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made by Mrs. Gardner in regard to her injuries and its probability 
in the light of human character wert questions for the jury, and sub- 
ject to no other review than that of the trial judge, who had power to 
grant a new trial if the extravagance of the case as made by the évi- 
dence overtaxed his credulity. 

On the face of the record we fînd no réversible error of law, and 
the judgment of the circuit court is therefore afïîrmed. 



CASEY V. PENNSTLVANIA ASPHALT PAV. CO. 

(Circuit Court of Appeals, Third Circuit. February 12, 1902.) 

No. 45, September Term, 1901. 

Rks Jddicata — JuDOMENT NoN Obstante Veredicto. 

A judgment entered for défendant, notwlthstandlng a verdict taken 
subject to a point reseri^ed, is not an adjudication based upon matter 
alleged in arrest of judgment, but is merely the légal conséquence of 
a ruling by tlie court that upon ail the évidence défendant was entitled 
to a verdict, and its eiïect as an adjudication upon the merits is the 
same as a judgment upon a dlrected verdict 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

James S. Young, for plaintiff in error. 
Wm. Hall, Jr., for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. The very ingenious argument made on 
behalf of the plaintiff in error ascribes to a judgment for défendant 
non obstante veredicto a character quite différent, -wc think, from that 
which has heretofore been attributed to it. It is not, either in form 
or eiïect, an adjudication against the plaintif? upon matter alleged in 
arrest of judgment, but is merely the légal conséquence of a ruling by 
the court that, upon ail the évidence, the défendant was entitled to a 
verdict. Such a ruHng, when made upon the trial, is given efïect 
through binding instructions, and between a judgment for défendant 
in pursuance of a directed verdict, and a judgment entered in his favor 
notwithstanding a verdict which had been taken for the plaintiff sub- 
ject to a point reserved, there is no substantial distinction. They rest 
upon precisely the same foundation. 

We adopt the opinion which was fîled by the learned judge of the 
circuit court (109 Fed. 744), and for the reasons there presented the 
judgment of that court is affirmed. 
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In re WILLIAMSON. 
(District Court, N. D. Georgla, N, D. August 21, 1001.) 

No. 19. 

BANKRnprcT— Exemption— Fratjd. 

A bankrupt, whpse business Js carrieil on In the name of her son, as 
agent, wlthout her having anything to do wlth it, cannot clalm an ex- 
emption therefrom allowed by Code Ga., whlch requires the person 
claiming It to corne Into court with elean hands, practlcally ail the In- 
debtedness havlng been contracted withln the five months preceding the 
pétition In bankruptcy, and ail the best of the stock havlng been sold 
off at auctlon durlng the last of sald months, leavlng old stock, whlch, 
wlth flxtures, Is worth less than the amount of the exemption. 

In Bankruptcy. 

Joël Branham and Max Meyerhardt, for bankrupt. 
Denny & Harris, for creditors. 

NEWMAN, District Judge. Since argument of the matter of ex- 
emption for the bankrupt in this case, I hâve gone over the évidence 
carefully, and considered the same. The exemption is claimed by the 
bankrupt, Mrs. Williamson, "under sections 5912 and 2827 oî the Civil 
Code of Georgia, she being an aged and infirm person, 62 years of 
âge." The concUision I hâve reached is that the exemption set apart 
by the trustée and approved by the référée cannot be allowed. The 
exemption allowed by the statutes of the state is asked out of a stock 
of jewelry, which, it is claimed, belonged to the bankrupt, but the 
jewelry business was conducted by Mrs. Williamson's son, J. K. 
Williamson, as it appears, under the name of "J. K, Williamson, 
Agent." It is shown by the testimony reported by the référée that 
Mrs. Williamson had nothing whatever to do with the business, but 
that the same was conducted entirely by J. K. WilHamson. In the 
testimony of J. K. Williamson this appears : 

"She [Mrs. Wllllanason] has not opened her mouth about the business since 
she bought It out four years ago the 12th of April. She bouglit it when It 
was sold as the property of witness. Wltness was then transferring the tltle 
because he was flnancially involved. The sale of the Allen & McOslver prop- 
erty was brought about for the same reason. Wltness was with Allen & 
McOsker for years before their business closed out. This will be the thlrd 
tlme the business has been closed ont,— changea from hand to hand." 

The testimony of Mrs. Williamson taken by the référée is to the 
same effect, — that her son, J. K. Williamson, had entire charge and 
control of the jewelry business. It further appears from the testi- 
mony that this bankruptcy proceeding was arranged for Mrs. Wil- 
liamson by her son, J. K. Williamson, and that ail that she did was 
to sign her name where she was told to sign. She says this in her 
own testimony on the subject: 

"Never dld talk to Judge Branham or Judge Meyerhardt [the counsel In 
the case] about this bankruptcy proceeding. The signatures to the affldavits 
in pétition of bankruptcy look llke bankrupfs handwriting; they are her 
signatures. Don't know when she signed them. Signed some papers when 
Mr. Prlntup came out there. Bankrupt never talked wlth any one about it 
Klip [her son] attends to ail her business. Bankrupt knew what thèse papers 
were, but she never read them. She never read them, and they were never 
read over to her. She dld not know the contents of any of thèse papera. 
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She just let Kllp attend to it He attends to ail her business. Don't know 
wliether It wa» a momtb or a year before she slgned tbem that J. K. Wil- 
llamson flrst stated to her that he wanted her to sign thèse papers; but It 
was before she signed them. She Just signed what he said, as he always 
attended to everything, and bankrupt was satisfled. She dld not talk to J. 
K. Williamson before signing thèse papers. He was not présent when Mr. 
Printup was there. Don't know when J. K. Williamson asked her to sign 
thèse papers. Don't know whether it was that day. Don't know whether 
It was after or before." 

And again: 

"She signed tbe affidarlt to the pétition for adjudication In bankruptcy; 
she ne ver examined it; and without having it read over to her, and without 
knowlng what the contents wera Klip attended to the sale of the goods at 
the public outcry. He did as he thought best. Bankrupt didn't know any- 
thing about the sale. J. K. Williarnson did not tell her that it was neces- 
sary to hold that sale In order to pay ofC Mr. Allen and Mr. McOsker. He 
didn't talk to her about it; she didn't know anything about the sale." 

It further appears from the évidence that in February last J. K. 
Wilhamson conducted an auction sale, at which $1,259 of jewelry 
was sold. J. K. WiUiamson says, in his évidence, that he went to 
Cincinnati, and bought $200 worth of jewelry for this sale. The 
names of the persons from whom he bought appear in his list of cred- 
itors for considerably more than the amount he says he purchased 
in January; but it is not shown whether the amounts pui-chased in 
January were paid for in cash, or are a part of the indebtedness set 
out in the schedule. J. K. Williamson says that he intended by the 
auction to dispose of old stock; but concèdes that he failed in this, 
and ail he was able to sell was the new stock. It appears, therefore, 
clearly from the évidence that J. K. Williamson, at this auction sale, 
sold off the best part of his stock in the month of February, leaving 
principally old stock on hand. This old stock, which, togetlier with 
the fixtures, is valued at $1,571.72, is now sought to be exempted as 
against creditors from whom the new stock so disposed of must hâve 
been purchased. It appears from the schedule of the unsccured cred- 
itors that the bulk of the indebtedness was incurred in October, No- 
vember, and December, 1900, and January and February, 1901. 
There are only two or three items of indebtedness which appear to 
hâve been made prior to October, 1900. The auction sale, as stated, 
occurred in February, 1901, and the pétition in bankruptcy was filed 
on the I2th day of March, 1901. 

In Georgia the exemption from levy and sale provided by statute 
will not be allowed unless the person claiming the same cornes into 
court with clean hands, and certainly, in order to justify the allow- 
ance of an exemption out of a stock of goods as against the cred- 
itors who sold the goods with which the business lias been conducted, 
a case should be shown of fair deahng on the part of the debtor. Of 
the goods which were purchased in October, November, and Decem- 
ber, a considérable amount must hâve been sold during the busy sea- 
son, especially just preceding the Christmas holidays, when, as is gen- 
erally understood, this class of business is better than at any other 
season of the year. Then the auction sale was held in February, at 
which over $1,200 worth of what J. K. Williamson concèdes to hâve 
been new stock was sold, leaving, as has been stated, jewelry worth 
a little less in amount than the exemption allowed by the statutes of 
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Georgia. A case îs not présentée! where, in my opinion, the exemp- 
tion should be approved. It may be remarked that it appears that 
J. K. Williamson is unmarried, and that the exemption is claimed 
by Mrs. Williamson "under sections 5912 and 2827 of the Civil Code 
of Georgia, she being an aged and infirm person, 62 years of âge." 
In the case of In re Waxelbaum (D. C.) loi Fed. 228, this question 
was discussed by this court, and a similar conclusion reached as to 
the exemption then claimed. The décisions of the suprême court of 
the State on the subject are there referred to. 

I think that as to the exemption of household and kitchen furniture 
and wearing apparel the action of the trustée in setting the same 
apart should be approved, but as to his action in setting apart the 
stock of jewelry and fîxtures it should not be approved, and to that 
extent I difïer with the référée. An order may be taken accordingly. 



In re STEPHENS et al. 

(District Court, N. D. Georgia. January 15. 1902.) 

No. 677, 

Bankhdptct — Exemption — Fraud. 

Under Code Ga. | 2830, providlng that a debtor guilty of wlllful frand 
In coneeallng property from creditors shall lose the benefit of his exemp- 
tion, a bankrupt clalmlng an exemption under tlie laws of that state 
must glve a better explanation than that he "sold a great deal of goods, 
and sold some of them at less than cost, to try to meet obligations," 
where his schedule In bankruptcy shows $7,500 assets and ?9,800 liabill- 
tles, whlle his statement, made eight months before, and whlch he saya 
was correct showed $13,500 assets and $7,000 Indebtedness. 

In Bankruptcy. 

W. C. Wright, for bankrupt. 

R. W. Freeman and R. Ô. Jones, for objectors. 

NEWMAN, District Judge. The bankrupt firm is composed of F. 
M. Stephens and A. J. Stephens. The entire property shown on the 
schedules, except a small amount of open accounts, is a stock of mer- 
chandise. Neither of the bankrupts has a wife or children. They 
hâve a mother, who is 63 years of âge, and an orphan nièce, 9 years 
of âge. The two brothers, mother, and nièce live together, and con- 
stitute one family. Under the constitution and laws of Georgia, it 
seems that the elder brother, who is the head of a family, the females 
of which are dépendent, would be a person entitled to an exemption. 
Certainly, however, both brothers cannot claim an exemption with 
the same beneficiaries, the mother and nièce. Conceding it to be 
true that F. M. Stephens is so situated that he is entitled under the 
laws of the state to claim an exemption, is he entitled to it out of the 
firm assets under the facts and circumstances of the case as shown 
in the record? There is a claim for exemption on the part of both 
of the bankrupts accompanying the pétition in bankruptcy. Each of 
the bankrupts has selected certain articles of merchandise, an item- 
ized list of which accompanies the schedule. In the case of F. M. 
Stephens the total amount of merchandise so claimed as an exemp- 
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tion is $1,599.94, and in the case of A. J. Stephens $1,599.84. The 
trustée set apart the exemptions as claimed. Objection was made 
to the allowance of the same before the référée, and after hearing 
the matter he denied the exemption as to both of the partners. This 
ruling of the référée is certified by him, at the request of the bank- 
rupts, to the district court. Numerous objections were urged by the 
creditors before the référée against the allowance of thèse exemptions, 
— among others that the purchase price of a part of the goods claimed 
as an exemption was still due to the creditors who interposed objec- 
tions; as to A. J. Stephens, because he contributed nothing to the 
partnership business ; as to F. M. Stephens, because he contributed 
less than $1,600; and by some of the creditors, upon the ground 
that they held notes containing waiver of homestead and exemption. 
Another objection, and a most important one, was, substantially and 
in efïect, that the bankrupts were not in position to claim an exemp- 
tion, because they had failed to make a full and free disclosure of 
their property, and that they did not come into court with clean 
hands, so as to be entitled to an exemption under the laws of this 
State. The law of Georgia on this subject is contained in Code, 
§ 2830, as follows: 

"Tlie debtor guilty of wllfnl fraud in the concealment of part of hls prop- 
erty from his creditors, of whicti he is possessed wlien he seeks the beneflt 
of the exemption, shall, on account of hls fraud, lose the beneflt of such 
exemption, and his property shall be subject to the payment of ail just debts 
which he owed at the time such fraud was commltted." 

The record shows that the bankrupts made a statement in January, 
1901, as to the condition of their business, which showed assets 
amounting to $13,475.20, and a total indebtedness of $6,938.38, leav- 
ing a balance of assets over liabilities of $6,536.82. When examined 
before the référée in the matter of exemption, they testified that this 
statement was correct when made. Their schedule in bankruptcy filed 
September 2, 1901, showed assets of $7,474.58 and liabilities of $9,- 
799.96, an excess of liabilities over assets of $2,325.38. This shows 
a diminution of the estate in eight months of $8,862.20. A discrep- 
ancy of this kind, in a business no larger than that the bankrupts 
were conducting, needs explanation of some kind. The only explana- 
tion given, so far as appears in the record, was that they "sold a 
great deal of goods, and sold some of them at less than cost, to try 
to meet obligations." A more satisfactory explanation than this 
should be made by the bankrupts when an exemption is claimed. A 
case very much like this bas been decided by this court in Re Waxel- 
baum (D. C.) loi Fed. 228, and the conclusion reached that the ex- 
emption would not be allowed under such circumstances. The réf- 
érée had the bankrupts and other witnesses before him in this case, 
and had opportunity for ascertaining the truth of the matter, and he 
evidently found that there was not such good faith and such conduct 
on the part of the bankrupts as would justify the allowance of an ex- 
emption to either of them. It is stated in Re Waxelbaum, supra, by 
this court, that: 

"The rule is well recognized that the district court will not interfère with 
the action of the référée in bankruptcy as to hls iindings on facts, unless the 
same are manif estly erroneous." 
114 F.— 13 
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Theré is no error of law in this case, and the conclusion of the réf- 
érée is abundantly supported by the facts. The referee's décision deny- 
ing the exemptions will be sustained as to both the bankrupts. 



ROMAKE V. BROKEN AREOW COAL & MINING CO. et al. 
(Circuit Court, N. D. Alabama, S. D. February 19, 1902.) 

1. RBCBIVKR8— GBOUNDS FOR APPOINTMENT — MORTGAGB FORECLOSURE. 

The trustée in a mortgage eecuring bonds of a corporation ownlng 
about 3,000 acres of coal and tlmber lands, on request of the holders of 
about one-fourth of the bonds, brought suit to foreclose the mortgage, 
and applled for the appointment of a receiver to take possession of and 
operate the property. No Interest had been paid on the bonds for 17 
years, and the bill alleged, on Information and bellef, that the company 
was insolvent, that the mortgaged property was of less value than the 
amount due on the mortgage, and that some three or four hundred acres 
of the land was in possession of a lessee, whieh was impairing its value 
by taking large quantlties of coal therefrom. There was no allégation 
of fraud, dishonesty, or inconipetency in the management. The charge 
of insolvency was denied, and not proved; nor was there any deflnlte 
évidence as to the value of the mortgaged property, the quantity of 
coal being mined, or the effect of the work In developing the mines. 
On behalf of défendant It was alleged, and there was évidence tending to 
prove on the hearing, that the bondholders had at ail times been fuUy 
cognizant of the opérations of the company, in which they had, to some 
extent, participa ted; that, up to about two years before, sucli opérations 
had not been profitable, but there had at that time been a change in the 
management, since which time a large amount had been expended in 
developing the mines, which were then being operated under ad- 
vantageous leases. There was testimony of dlsinterested witnesses that 
since that time the property had incrcased in value, and gave fair 
promise of ylelding returns to the stockholders and bondholders. It 
was also shown that a majority of tlie bondholders approved of the 
management, and believed the appointment of a receiver would be detri- 
mental to their interests. Helâ., that such évidence did not warrant the 
appointment of an operating receiver pending the suit 

2. Samb. 

The fact that the bondholders of a corporation owning coal lands 
permitted the Interest to become in arrears for 17 years before bringing 
suit to foreclose, with fuU knowledge of tlie opérations of the company, 
during the last 2 years of which time it expended large sums in develop- 
ing the property, may properly be considered in determining their equity 
to demand the appointment of a receiver; and the appointment ought 
not to be made, under such circumstances, against the opposition of the 
company and a majority of the bondholders, without clear proof of mis- 
management, and that the recelvership would better subserve the In- 
terests of ail of the bondholders, at least, and is necessary for their 
protection. 

In Equity. Suit to foreclose mortgage. On motion for appoint- 
ment of receiver. 

This case comes before me on motion of complalnant for a receiver, and 
has been argued and submitted on bill and answer, and testimony as shown 
by the note of submission. The case, so far as it Is necessary to state It, Is 
this: Complalnant, Paul Eomare, Is the surviving trustée under a deed of 
trust made by the Broken Arrow Coal & Mining Company on the Ist of No- 
vember, 1883, to secure a total Issue of 100 bonds, for $500 each, payable on the 
Ist day of December, 1903, with semiannual interest at the rate of 7 per 
cent per annum. No Interest has been pald since the Ist day of December, 
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]884, and It Is alleged In the bill that the sum of ?57,5fl0, wlth Interest 
thereon from the différent dates when the coupons fell due, Is now due to 
the owners of the bonds, exclusive of the principal. The deed provides, on 
default in the payment of interest contlnulng for six months, It shall be the 
duty of the trustée, upon the réquisition in v^riting by the holders of not 
less than one-fourth of the total issue of bonds then outstandlng, accom- 
panied by adéquate indemnity against costs and expenses, to enforce the 
rights of bondholders by suits In equity, or otherwise, as the trustée may be 
advised is most effective. In compliance vyith the request of the holders of 
26 of the bonds (being more than one-fourth of the whole issue outstanding), 
the trustée, having been properly Indemnified, files his bill to foreclose the 
mortgage. It Is alleged, on information and belief, that the Jîroken Arrow 
Company is insolvent, and that the mortgaged premises are of less value 
than the amount due upon the bonds and coupons, and that since the exécu- 
tion of the deed of trust the Brolien Arrow Ooal & Mining Company bas 
made a lease to the Coal City Coal & Coke Company, which is also made a 
défendant to the bill, which is In possession of three or four hundred acres 
of valuable land, mining coal therefrom every day in large quantities, and 
that, "by every ton of coal which is raised and moved from the lands in the 
mining opérations, it is impairing the security of the bonds and coupons, 
and that after the mines are exhausted the land will be useless and value- 
less for any other purpose," etc. The prayer is for foreclosure, and for the 
appolntment of a receiver to take possession of the mortgaged property, with 
power to operate it and to secure the earnings thereof until foreclosure sale. 
The answer sets up, among other things, that it was well known to the bond- 
holders that respondents could not pay the interest unless a large amount 
was Invested in opening and developing tlie mines, and that an agreement 
was had between the respondents and the holders of the first mortgage 
bonds, with the knowledge and consent of the complainant, that respondent 
should procure the necessary amount of money to be expended on the prop- 
erty to develop it until it could be put upon a paying basis, and that if this 
were done no attempt would be made by complainant and the bondholders 
to foreclose the mortgage; that, in considération of this promise and agree- 
ment, respondents since the making of the mortgage hâve expended more 
than $48,000 in the development of the property; and that the bill to fore- 
close is prématuré and in violation of the agreement between the respondent 
and the holders of the first mortgage bonds. ïhe answer also dénies that 
the Broken Arrow Coal & Mining Company is insolvent. or that the premises 
are of less value than the debt due, or that the Coal City Coal & Coke Com- 
pany is in any way impairing the security of the bonds; and it is also denied 
that the Ooal City Coal & Coke Company is working or exhausting the mines 
in any manner. The answer sets up that the appointment of a receiver under 
the existing conditions would be disastrous and ruinons to ail parties in in- 
terest,— not only the respondents, but the bondholders as well; that, after the 
expenditure of this large sum of money put in the property by the re- 
spondents, it will soon be placed upon a paying basis, if allowed to be 
operated; that the mines are being operated under an arrangement with the 
Northern Alabama Coal, Iron & Railroad Company, which company opérâtes 
the mines under an arrangement with the Talladega Furnace Company, the 
owners of a large furnace at Talladega, Ala., and the Birmingham & Atlantic 
Eailroad Company, which owns a railroad extending from Talladega to a 
point not far distant from the mines, and that the success of the opération 
of the mines is altogether dépendent upon their being operated in connection 
with said furnace and railroad; that it is fully reallzed by the holders of 
three-fourths of the mortgage bonds of the Broken Arrow Coal & Mining 
Company that the well-being of the enterprise dépends upon its being oper- 
ated as aforesaid, and they object to the foreclosure, or to the appointment 
of a receiver for the property, and allège that such proceedings are not in 
the interest of the bondholders, but in the Interest of complainant and a few 
minority bondholders, who seek to thereby force the holders of the majority 
of the bonds to purchase their interests at priées dictated by them, without 
regard to the disastrous effect of the proceedings upon the trust estate. It 
is further alleged that the trustée bas been removed since the filing of the 
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proceeding, by a majorlty of the bondholders, under a power to that effect 
In the deed of trust It is not necessary to notice this allégation further, In 
the vlew I take of that question on the other branch of the case. 

J. J. Willett, B. F. Abbot, and Jas. T. Greene, for complainant. 
Knox, Bowie & Dixon, for respondents. 

JONES, District Judge. The appointment of a receiver upon the 
évidence before me would be as hazardous as a surgeon's undertaking 
an opération upon his patient in the dark. The insolvency is charged 
on information and belief. It is met by a positive, but merely Hteral, 
déniai. Such a déniai, however, is good enough for a charge thus 
made. The only direct évidence of the value of the trust property is 
the "opinion" of one of the complaining bondholders that the "market 
value of the property is less than one hundred thousand dollars." The 
bonds are secured by a deed of trust "upon ail the coal and other 
minerais" in certain described lands in St. Clair county, amounting in 
ail to 3,156 acres, "together with the engines and machinery now used 
in operating the works, and such as may hereafter be used in operating 
the mines." Whether engines and machinery of any considérable 
value are now upon the premises is not stated. The answer allèges 
that the présent management has spent in development and opening 
mines $48,000, which the affidavits show has been donc in the laot 
two or three years. Complainant disputes the amount thus expended, 
but it is évident that large sums of money hâve been expended upon 
the mines quite recently. There is nothing to show that this money 
has not been judiciously expended, or that it has not correspondingly 
advanced the value of the mortgaged premises. There is neither 
allégation nor proof that the property described in the mortgage is 
ail the property of the défendant corporation, save in the affidavit of 
four complaining bondholders that the coal and timber are the only 
security. The character and value of the timber on the land are not 
given. The Coal City Coal & Coke Company, of whose opérations 
complaint is made in the bill, is charged to be in possession of only 
"three or four hundred acres" of the entire tract. As to the remaining 
2,700 or 2,800 acres, no information is given. It does not appear 
how much money has been expended in development on them in the 
earlier opérations of the company, and whether the development has 
added to the value, or how they compare in value with the "three or 
four hundred" acres mentioned. The court is not informed how 
far the coal and "other minerais" hâve been developed on the entire 
property, or as to the character and quantity or value of coal and 
other minerais therein, or how they lay, or how advantageously they 
may be worked. It is not shown that the respondent company owes 
other debts than those secured by the deed of trust. In this state of 
the proof, it cannot be declared, in favor of one upon whom the bur- 
den of proof rests, that the respondent company is insolvent. 

It is shown by the afïidavits of Alverson, Moore, Hamilton, and 
Daughdrill, who are entirely disinterested, and speak with knowledge 
of the past and présent conditions of the property, that until lately 
the mines were not sufficiently developed to operate them at a profit, 
but that in the last two years the Northern Alabama Coal, Iron & 
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Railroad Company, out of its own funds, has spent many thousands 
of dollars in developing, repairing, and replacing property on the prem- 
ises, and has about succeeded, after the expenditure of large sums of 
money without any profit to itself, in placing the property in a condi- 
tion where coal can be mined at a profit, and has at the same time 
greatly enhanced the value of the mines, which thèse witnesses assert 
are now more valuable than at any time since the making of the trust 
deed. Each of thèse witnesses testifies positively that nothing is being 
done to injure the security of the bondholders, but, on the contrary, 
the property is being developed and greatly enhanced in value. Soley, 
the gênerai manager of the Broken Arrow Coal & Mining Company, 
testified to the same efifect, and that, from the time of the making of 
the trust deed until recently, the management of the respondent Com- 
pany has been conducted largely by certain of the bondholders who 
now seek foreclosure; but their management resulted disastrously ; 
that since the présent ofîficers hâve been in charge of the property, and 
the large expenditures made upon it, it has increased in value, and 
gives promise of yielding returns to the stockholders and bondholders. 
Four of the complaining bondholders, however, state "as absolutely 
true that the security for the bonds is being impaired every day by the 
mining of coal and the cutting of timber, and that the chief and only 
security for the payment of the bonds secured by the deed of trust is 
the coal and timber upon said lands, and that the same is being ex- 
hausted every day by the mining of said coal and the cutting of said 
timber." They do not state the quantity of coal and timber which is 
being removed, nor how much money is being spent in development ni 
the présent opérations, or how or in what respect the présent opéra- 
tions are harmful to the property, save that coal and timber are being 
taken away from the mines. Coal and timber in considérable quan- 
tities may be taken, and yet, if there is a large quantity of coal or other 
minerais left upon the land, the development and the enhanced value 
therefrom to the remainder might more than compensate for the value 
of the coal and timber taken in the opérations of the property, and 
leave it of greater value than before. The statement of thèse four wit- 
nesses, the honesty of which is not at ail doubted, amounts to no more 
than their opinion that the security is being impaired merely because 
coal and timber are being taken from the mines, without any référence 
to the value and amount of the coal which remains, or the expendi- 
tures made in development, or the greater value which may thereby 
hâve been imparted to the property. It does not overcome the testi- 
mony of Alverson, Moore, Hamilton, and Daughdrill on thèse points. 
Little need be said at this time of the défense that Romare and the 
bondholders agreed, if expenditures were made upon the property so 
as to put it upon a paying basis, they would forego the right of fore- 
closure, and that, in conséquence of such agreement, large sums of 
money hâve been expended, whereby the property is now put upon a 
paying basis. The allégations as to this are vague and uncertain; 
it not being stated how much money was to be expended, or how long 
forbearance was to continue. vSo far as concerns Romare and the 
complaining bondholders, it sufïices to say that the charge is made on 
"information and belief," and that they deny it most positively. It is 
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hardly necessary to say that a trustée has no authority to bind bond- 
holders not to enforce their security in case of default, when neither 
the trust deed nor the individual bondholders give that authority, nor 
that, without spécifie authority to that efifect, one bondholder, or a ma- 
jority of theni, cannot bind other bondholders to forego their rights 
under the trust deed. Upon the présent state of the évidence, there is 
nothing which estops Romare and the complaining bondholders from 
insisting upon a foreclosure. 

It is proper to refer to some other features of the case. The prop- 
erty is now being operated, and there is testimony which, in the least 
favorable view of it, certainly tends to show that the parties operating 
the mines, by reason of their ownership or control of a railroad and 
furnace, can find markets more advantageous for the coal than any 
other parties could. The terms of this contract, or the magnitude of 
the opérations under it, or whether it has resulted profitably or not, 
are not stated. The only information given the court is that the suc- 
cess of the opération of the mines is "altogether dépendent upon their 
being operated in connection with the furnace and railroad, and that 
under the présent management the property has greatly improved, and 
that, if the management is allowed to continue to operate, there is 
reason to believe that the indebtedness of the company can soon be 
paid out of the earnings." The court is without any information 
which would enable it to judge whether this opinion is well or ill 
founded. It is, however, the opinion of the présent management, 
stated under oath; and its correctness is largely supported by the 
affidavits of Alverson, Moore, Hamilton, and Daughdrill. Ail five 
of thèse witnesses testify positively that the company can operate the 
property to greater advantage than a receiver could, and the complain- 
ant has not furnished any testimony to the contrary. Nearly three- 
fourths of the bondholders insist that a receiver would be exceedingly 
detrimental to them. While thèse considérations présent no bar to a 
foreclosure after the long default, they certainly are weighty in de- 
termining the propriety of a receiver pending foreclosure. The court 
cannot shut its eyes to the further facts that the complaining trustée 
and the minority bondholders for nearly 17 years past, in which there 
has been continuons default in the payment of interest, hâve forborne, 
so far as the record shows, to take any steps to coUect their debts ; 
that during this long period the property has been mined by the com- 
pany in varions ways, — either on its own account, or by persons who 
paid royalties, — without keeping down the interest, while in the last 
two years a new management has intervened, which has spent con- 
sidérable sums of money in developing the property, under a contract 
of some sort with the company. Thèse pregnant circumstances, un- 
explained, certainly tend to shovi^ that there was some agreement or 
understanding among a number of the bondholders, at least, to forbear 
the collection of their debt, and trust to future opérations to place it 
on a better basis, and that the money spent in developing the property 
was expended on some such understanding. If not, why should the 
trustée remain inactive during this long period, and the complaining 
bondholders refrain from insisting on their right to compel him to 
institute foreclosure proceedings? Persons interested in property are 
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chargea with knowledge of its vicissitudes and condition. It is unnec- 
essary now to consider how far mère silence of bondholders, with 
knowledge of the agreement under which the money was expended, 
estops them from the right of foreclosure. It suffices hère to say 
that the trustée and the complaining bondholders make most positive 
and direct déniai of notice or knowledge of any agreement of the kind. 
Nevertheless, their inactivity and silence for so many years, and after 
so many and long-continued defaults, may be rightly considered in 
determining the equity of their sudden demand for a receiver. 

It is contended on the one hand, and denied on the other, that the 
complainants seek foreclosure to compel the majority bondholders to 
purchase at a price beyond the value of the bonds, rather than submit 
to the sacrifice entailed by a receiver and foreclosure. In view of the 
vicissitudes of this property, the long delay in the payment of interest, 
and the varions efforts to extricate the enterprise, and the abundant 
room for honest différence of opinion as to the best method of winding 
up the trust, I cannot see that this charge is made out ; but, if it were, 
it is immaterial, since conditions hâve arisen which give creditors the 
clear and undoubted légal right to proceed, regardless of the motive 
which Controls them. It is urged on the other hand that the majority 
bondholders and the managers of the property of the Broken Arrow 
Coal & Mining Company are so conducting it as to force the minority 
bondholders to sell at a sacrifice. Bearing in mind the history of this 
property, the long unanimity of the bondholders in foregoing their 
right to foreclose, and the évident hope of the majority that the debt 
can be worked out, it does not seem to me that this view is just. 
The différences of opinion among the bondholders are doubtless 
honest, and each side is merely trying to take care of itself without any 
nice calculation as to the effect of its position on the other side. The 
best solution of such a situation is not in litigation. Amicable adjust- 
ment would be quicker and better; but it is for the parties, not the 
court, to détermine thus to settle the dispute. 

The complaining trustée and bondholders ask for a receiver, with 
power to operate. They evidently believe it is not to the interest of 
the bondholders to shut down pending foreclosure, but, rather, to keep 
the mines as a going concern. The évidence, as I hâve stated, does 
not justify the conclusion that the value of the property is being im- 
paired by the présent opérations, or that the company is insolvent. 
Suppose it is insolvent ; still the question arises whether it is best 
for the cestuis que trustent to keep the property as a going con- 
cern pending foreclosure, or to shut down the mines. If the opéra- 
tions are to continue, they must be carried on by the respondent 
or by a receiver. In determining by whom this must be done, it 
should be borne in mind that the real complaint is not that the mines 
are being unskillfully, imprudently, or dishonestly worked, but that 
nothing has resulted, so far, to keep down the interest. Whether there 
is a profit or not, we are not told. If there be a profit which has been 
applied to improvements or other debts, instead of being paid on the 
interest, the court, by an order sequestrating the income, could cure 
that evil. If the management is in danger of contracting debts for ma- 
terials, supplies, and labor for which liens might be claimed superior 
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to the mortgage debt, the management could be easily controlled in 
this respect. So far as the évidence shows, if the mines are to be 
operated at ail, it should be donc by the présent management, subject 
to the control of the court, rather than by a receiver. Upon the évi- 
dence, it is apparent that a receiver would not hâve the advantages of 
profitable opération possessed by the management, and a change of 
policy or disarrangement of the contracts under which the company is 
now being operated might resuit disastrously to respondent company 
as well as the creditors. If the présent management is not making 
money, it is not at ail probable that a receiver would. The alternative 
is plain, — either to allow the opérations by respondent to continue, 
under proper orders of the court, or else suspend opérations altogether. 
If it is best to shut down, the appointment of a receiver is not neces- 
sary to accomplish that resuit. The court could order the respondent 
to shut down the mines and put a watchman in charge, or the court 
might put a deputy marshal in possession, to prevent trespasses upon 
the premises, and the détérioration of machinery, and the taking out 
of coal, until the property could be sold. This would be far less ex- 
pensive and détriment al than the appointment of a managing receiver. 
In no view of the situation, as it now appears, will any good be ac- 
complished by the appointment of a receiver to operate the mines, and 
much evil and increased cost might resuit from it. Three-fourths of 
the bondholders — the class most interested in the property — insist that 
it would be harmful. 

With the meager proof presented upon many matters which enter 
into the proper disposition of this property pending foreclosure, the 
court cannot foresee what relief in this respect may be necessitated 
by the future developments of the litigation. I will only decree now, 
upon the case as made, that a receiver ought not to be appointed ; but 
the decree will be without préjudice to the right to renew the motion 
if, upon further proof, it be made to appear that the mortgage security 
is being impaired, or that a receiver will be bénéficiai to the enforce- 
ment of the rights of the cestuis que trustent. 



MARCH et al. v. ROMARE et aL 

(Circuit Court, N. D. Alabama, S. D. February 19, 1902.) 

1. Trusts— Removal op Trustées— Disaobbembnt bbtwben Cestuis Quk 
Trustent. 

Cestuis que trustent may remove and appoint trustées, in tlie exercise 
of the power glven them Isy tlie instrument creating tlie trust, altliongti 
prier to the exercise of the power the trustée bas filed a bill ooncerning 
the trust, which is still pending; but in such case the removal and sub- 
stitution of trustées Is subject to the approval of the court which bas 
acquired jurisdiction of the trust, and where the power Is vested in the 
majority, and bas been exercised by them in opposition to a minority, 
altbough in good faith, and without any design to oppress, the court, 
before sanctioning the change, will Inquire whether It will be detrimental 
to the Interests of any of the cestuis que trustent, and especially where 
the trustée sought to be removed is proceeding in the discharge of a 
plain duty, which the minority had the right to demand at his hands. 
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2. Saub. 

The trustée In a deed of trust seeuring bonds of a corporation, on de- 
mand of a minority of the bondholders, and being indemnifled, began 
suit for foreclosure, and, under advice of counsel, applied for the ap- 
pointment of a receiver, ail of which was a duty he was required to 
perform by the terms of the deed, and as to which he had no discrétion. 
This action, however, was disapproved by a majority of the bondholders, 
who, in the exercise of a power given them by the deed, removed the 
trustée and appolnted others, who applied to the court to be substituted 
as complalnants in the suit. No question was made as to the com- 
petency or good falth of the original trustée. Held!, that since the fore- 
closure was a matter of right, upon which the minority were entitled 
to insist, and the exécution of the decree therein would terminate the 
trust, ail of which would be under the supervision of the court, which 
could protect the rights of ail parties, it would not sanction the removal 
without cause of a trustée who had merely performed bis duty, and the 
substitution of others as complalnants, who owed their élection to in- 
terests which were hostile to the suit 

In Equity. On motion for an injunction based on a bill in the na- 
ture of a supplemental bill to enforce the removal of défendant as 
trustée. 

This is an original bill, in the nature of a supplemental bill, flled by March 
and Hoyt against Eomare and others, and grows out of tl]e litigatlon on tlie 
bill filed by liomare and others against the Broken Arrow Coal & Mining 
Company, which, briefly stated, is this: Eomare is surviving trustée under a 
deed of trust executed by the Brolcen Arrow Ooal & Jliuing Company in 1884 
to secure an issue by that Company of bonds, tlio interest upon which had 
long been in default. Upon demand niade by one-fourth of the outstanding 
bondholders, and being indemnifled against costs, as required by a provision 
of the deed of trust, he iiled his bill to enforce the debt, and also prayed for 
a receiver pending foreclosure. Due notice of the motion for receiver was 
given, and the respondputs to that bill were required to show cause against 
It on the 19th of October, 1901; but the matter was not actunlly heard until 
the luth of January, liJ02. On the 5th of Uecember, 1901, March and Hoyt 
filed their pétition in the case of Romare against the Broken Arrow Ooal & 
Mining Company, alleging that a majority of the bondholders, as authorized 
by the deed of trust, had on the IGth day of November, 1901. removed 
Romare, and by like authority had appointed March and Hoyt trustées under 
said instrum.ent, wherefore they prayed to be substituted as complalnants, 
Instead of Romare. On the 4th day of January, 1902, March and Hoyt flled 
their "original bill, in the nature of a supplemental bill," against Romare, as 
surviving trustée, and the other respondents in that case; reciting the pro- 
ceedings eommenced by Romare for foreclosure of the deed of trust; al- 
leging that on the 16th day of November, 1901, a majority of the bondholders, 
exereising a power given by the deed of trust, removed Romare by an in- 
strument in writing, and by a similar instrument had appointed March and 
Hoyt as successors to Romare and John H. Porter, a trustée who diod several 
years since. The clause in the trust deed relied on to sustain thèse acts of 
the majority bondholders Is as foUows: "Article VIII. The trustées may, at 
any time, be removed by a déclaration lu writing signed by a majority in 
interest of the holders of ail the bonds hereby secured, at the time outstand- 
ing. In case of the résignation, incapacity, or removal of sald trustées, or 
either of them, the successor or successors may be appointed by the holders 
of a majority In interest of the bonds then outstanding, by an instrument in 
writing signed by them." The bill allèges proper notice to Romare of his 
removal, of the action by which it was effected, and the exécution of the 
proper instruments in writing, signed by a majority of the bondholders then 
outstanding, appointing March and Hoyt as his successors, and offiered to 
pay Romare the reasonable value of his services and expenses in the proper 
administration of the trust Romare decllned to surrender the trust, or to 
make any transfer to the complalnants as his successors In the trust, as It 
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Is allégea the deed obllged hta to do, and bas slnce contlnned ta clalm to 
be and continues to act as trustée, and to prosecute his blll. It is further 
allégea that March and Hoyt are entitled to conduct the foreclosure under 
the deed of trust, and to "manage, direct, and exécute the provisions 
thereof," and that It Is their duty to do so, and that the conduct of Bomare 
notwithstandlng his removal, if permitted to continue, wo'Uld put it out of 
the power of orators to exécute their trust and to discliarge their duty and' 
obligations to the bondholders. The prayer is that liomare and the ©■ther 
défendants to the suit brought by Romare be made respondents to the 
présent bill, and that Eomare be restralned and enjoined from further pro- 
ceeding wlth the conduct of the suit for foreclosure and for the appointment 
of a receiver, and from in any wise Interfering with the trust estate; that he 
be required to transfer to March and Hoyt ail interest vested in hlm by the 
deed; and that March and Hoyt be permitted and authorized by the decree of 
the court to proceed with the foreclosure, etc. 

Knox, Bowie & Dixon, for complainants. 

J. J. Willett, B. F. Abbot, and Jas. T. Greene, for respondents. 

JONES, District Judge. The case is now submitted on motion for 
injunction against Romare. There were also argued at the same time 
the demurrers to the application of March and Hoyt to be substituted 
as trustées in Romare against the Broken Arrow Coal & Mining Com- 
pany et al., and also demurrers to the supplemental bill, as well as the 
motion to strike it from the file ; it being the understanding, in order 
to speed the cause, that the court, in passing upon the motion for in- 
junction, would also indicate its opinion as to the other matters, and 
outline what decree it would render in term time as to them. The mo- 
tion for injunction was submitted upon the same matters as those set 
forth in the note of testimony in the main case. The substance of the 
évidence has already been stated in the opinion rendered in that case. 

There is no rule of law that cestuis que trustent may not remove and 
appoint trustées, in the exercise of the power given them by the instru- 
ment creating the trust, because prior to the exercise of the power the 
trustée has filed a bill, which is still pending, concerning it, or the court 
in any other way has undertaken jurisdiction of the trust. The exer- 
•cise of such a power will be permitted or disallowed at any time as may 
•appear to the court for the best interests of the cestuis que trustent. 
It is not the law, however, when the power is given in broad terms, 
without requiring a spécification of any cause for its exercise, that the 
décision of a majority of the donees of the appointing and removing 
power cannot be questioned by the court, save in cases of fraud, op- 
pression, or bad faith. The controlling question in every case is 
whether a change promotes the exécution of the trust. If the court 
should be of opinion that the substitution is not for the benefit of the 
trust, it will not sanction a removal, though made in good faith and 
without intention to oppress. The only case, perhaps, in which the 
court would feel impeUed to accept without question a décision ap- 
pointing and removing trustées, would be where the power is lodged 
in the whole body of cestuis que trustent and is unanimously exercised 
by them. This would be only allowing ail the owners of the trust 
property to deal with it as they thought best. But where the power 
is committed to the majority of the cestuis que trustent, and the 
minority oppose the removal, the court should always inquire not only 
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whether there was bad faith or oppression, but whether sanctioning 
the change might be detrimental to the interest of any of the cestuis 
que trustent. This duty becomes imperative when the majority of 
the cestuis que trustent remove a trustée who is proceeding in the dis- 
charge of a plain duty which the minority hâve a right to demand at 
his hands. In this case the minority bondholders, after default, had the 
unquestioned and clear légal right to demand of the trustée, upon giving 
him proper indemnity, to proceed to foreclose. He had not a particle 
of discrétion. He would hâve been derelict in duty if he refrained from 
acting because a majority of the cestuis que trustent opposed fore- 
closure. The majority bondholders hâve no légal or moral cause of 
complaint against the trustée for so acting. It is not to be presumed, 
in a matter of this importance, that the trustée acted otherwise than on 
the advice of counsel, in applying for the appointment of a receiver 
Indeed, the fourth article of the trust deed requires the trustée, in 
event of default, upon the réquisition in writing of one-fourth of the 
bondholders, to proceed to exercise their rights, "either by taking 
possession of the property under the powers granted in other articles, 
or by suit or suits in equity or at law in aid of the exécution of such 
powers, or otherwise, as the trustée, being advised by counsel learned 
in the law, shall deem most effectuai." Upon the évidence, which, it 
is a fair inference from the attitude of the parties, was presented to 
him by the minority bondholders, he is not to blâme for shifting the 
responsibility for determining whether there should be a receiver from 
his own shoulders to that of the court. 

The case of May v. May, 167 U. S. 320, 17 Sup. Ct. 824, 42 L. Ed. 
179, is much relied on to sustain the claim that this court has no right, 
under the circumstances of this case, to interfère with the change of 
trustées, or to refuse to sanction it. The language of the suprême 
court in that case must, of course, be measured and construed with 
référence to the facts with which it dealt, and the reasons for the con- 
clusion it reached. In that case the défendant filed his bill against 
his mother, brother, and sisters to obtain instructions from the court 
as to the exécution of the trust created by the will of his testator, 
and as to the efïect of the omission in the will of provision for disposing 
of the principal of the estate after termination of the trust. It was ap- 
parent that active duties, involving large discrétion, and requiring 
harmony and co-operation among the cestuis que trustent, would de- 
volve upon the trustée long after the litigation closed ; for, no matter 
what the decree rendered upon the bill filed by the trustée, May, it 
was évident that it would not terminate the trust, but would simply 
provide rules for its future administration by him. Under thèse cir- 
cumstances, the lower court, the court of appeals, and the suprême 
court of the United States ail held, on account of the "overbearing 
disposition" of the trustée, and his dissentions with the other cestuis 
que trustent, when harmony was essential, that the power of removal 
of the trustée, which the will gave the other heirs, with the approval of 
the testator's wife, and under which, by unanimous resolution, they 
removed the trustée, and appointed another person in his stead, was 
properly exercised, notwithstanding the pendency of his bill for the 
construction of the will, and that the court before which that matter 
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was pending properly sanctioned the removal and appoîntment under 
the power given under the wiU. In other words, the court held that 
the removal promoted the exécution of the trust. In this case the 
exécution of the decree of foreclosure, which, for aught that now ap- 
pears, is inévitable, will terminate the rights of the parties, and leave 
the trustée no further duty or discrétion in connection with the trust, 
save the distribution of money realized from the sale, and the exercise 
of the right to bid in the property in behalf of ail the bondholders at a 
price' not exceeding the amount of the bonds, with accrued interest 
and expenses of sale, if the decree does not take away thèse powers. 
This first duty one honest trustée could certainly perform as well as 
another. As to the other power, the court, in its decree, where the 
bondholders are at varîance, as hère, would, of course, provide that 
such a power should not be exercised, save at the instance of ail the 
bondholders. This would in no wise sacrifice the rights of any of the 
bondholders in this respect, since, under the terms of the deed of trust, 
and also under the decree, if it contained proper provisions, the indi- 
vidual bondholder would be entitled to use their bonds, according to 
their pro rata value, in payment as cash upon any bid upon the prop- 
erty. No harm can corne to the trust estate because of any lack of 
harmony between Romare and the majority bondholders, since there is 
no way in which his discrétion can be exercised to their préjudice in 
the performance of the duties which will remain to him. The trust 
will be practically ended when the decree is executed. No further 
field of administration will be open, as in May's Case, where discord- 
ant relations between the trustée and cestuis que trustent might mar or 
obstruct future administration of the trust. That Romare is a man 
of character and business expérience is not denied, and it is not 
charged that he is incompétent or unfaithful in the trust. He was the 
original choice of those who executed the trust, and has continued to 
discharge its duties for many years, without manifestations of want of 
confidence or dissent from any of the cestuis que trustent, until the 
dissentions and diflferences which hâve lately arisen among the bond- 
holders as to the management of the trust property. The majority 
bondholders hâve no légal right to object to this foreclosure, and the 
trustée had no discrétion but to proceed. It may be the misfortune of 
the majority that they hâve minority associâtes who are unwilling to 
wait until the property can be developed, and, by insistence upon a 
plain légal right to hâve a sale of the property, may entail sacrifice 
upon their majority associâtes ; but "it is so nominated in the bond," 
and no court has power to deprive thèse minority bondholders of this 
right. What good, then, can come from relieving a trustée who is 
obeying the plain command of the trust, and transferring the trust and 
duty to another? Whatever the motive for Romare's removal, the 
fesult, if the court sanctions the act, is that a trustée who is strictly 
performing his duty to the minority bondholders under the trust deed 
is removed by the majority bondholders. Removed for what? The 
question, in view of the developments of the case, admits of but one 
answer. No court mindful of its own dignity and duty can permit 
litigants thus to dismiss a faithful trustée. 
It is urged that the new trustées would perform their duties under 
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the eye of the court, and, if slothful or unfaithful, the court can compej 
them to do their duty. So it can. But why take chances of having 
to prod a lukewarm trustée ? There is already a suitable trustée, loyal 
to the trust, who is performing its duties, which, when the final decree 
it is his duty to seek is rendered, vvill practically terminate the trust. 
It is therefore neither wise nor expédient to call in new trustées, who 
owe their élection to hostile interests, which may constantly beset 
the trustées not to speed the performance of their duty. A change of 
trustées would not promote the exécution of this trust, and would in- 
crease the cost and expense of foreclosure, and perhaps delay it. 

A decree will be hère entered denying the injunction prayed for, 
and counsel for Romare may draft and présent decrees, to be entered 
in term, in conformity with this opinion, disposing adversely of the 
pétition and the bill filed by March and Hoyt. 



In re FEANKLIN SYNDICATS et al. 
(District Court, E. D. New Yorli. May 8, 1900.) 

BANKRUPTCT — EXAMINATION— iNCniMINATING EVIDENCE. 

Though a banlirupt may, under Banlir. Act 1S98, § 7, subd. 9, be r*- 
quired to submit to examination as to what property he lias, wliat dis- 
position he bas made of any property wlilch tlie court is entitled to 
administer, to what persons he has pald money or delivered property, 
and where they are, and though such section providea that no testimony 
glven by him shall be o£fere<i against him in any criminal proceeding, 
he will not be required to develop the whereabouts of papers which 
might be used against him In a criminal proceeding. 

See ICI Fed. 402. 

Howse, Grossman & Vorhaus and Robert Ammon, for bankrupt. 
Belfer & Flash, for petitioning creditors against Franklin Syndicate. 
Myers, Goldsmith & Bronner, for petitioning creditors against bank- 
rupt. 

Wingate & Cullen, for trustée. 

THOMAS, District Judge. The référée has certified that the bank- 
rupt, William F. Miller, has refused to answer certain questions relat- 
ing to his estate. When he was fîrst summoned to testify, on a former 
occasion, his trial upon a serions charge, growing out of business con- 
nected with his estate, was pending in the court of the state. What- 
ever the power of this court to compel an answer to the questions pro- 
pounded to him at that time, there was a certain impropriety in the 
exercise of such power. His trial was had subsequently, upon one of 
many indictments against him, a conviction secured, and he is now 
under sentence. The reasons that existed at the former trial for 
suspending the examination demanded by the bankruptcy act hâve 
measurably passed, and there are certain questions in the record now 
presented to the court which the bankrupt should answer, and which 
apparently he may answer without détriment to any proceedings pend- 
ing against him. The following are the questions which, upon his at- 
tempted examination on May 4, igoo, before the référée, the bankrupt 
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refused to answer, upon the ground that such answers would hâve a 
tendency to dégrade, disgrâce, or to incriminate him : 

(1) "Q. What business dld you caiTy on prior to November 23, 1899?" (2) 
"Q. Is there any Information wlilch you désire to glve to the trustée in thls 
proceedlng whlch wlU asslst hlm In the collection of any of the property 
whlch belonged to you on the 23d day of November, 1809?" (3) "Q. Do you 
know of the location or whereabouts of any property whlch belonged to you 
on the 23d day of November, ISS©, besldes a deposlt In the Knlckerboeker 
Trust Company, standing to your crédit, a deposlt wlth F. A. Torrey, a 
banker In Nassau street, the balance of the cash on hand at the tlme you 
closed your office on the 23d or 24th day of November, the office fumlture 
and office flttings, a balance of $5.61 with Ferdinand B. Hesse, and the pro- 
ceeds of any drafts, post office orders, express company orders, or checks 
whlch may hâve been received by you or for your benefit after November 
23, 1899, whlch had not already been coUected by you and reduced to cash?" 
(4) "Q. Hâve you In your custody or under your control, or in the custody 
or control of any of your agents, servants, attorneys, or persons in your 
employ, any property whlch belonged to you upon the 23d day of November, 
1899, whlch was not on the 23d or 24th day of November, 1899, delivered 
by you to John L. Daly, your assignée?" (5) "Q. Hâve you in your posses- 
sion or under your control, or In the possession or under the control of any 
of your agents, servants, attorneys, or persons in your employ, any property, 
of any manner, shape, or description, belonging to you on the 23(i day of 
November, 1899, or whlch belonged to you at any time préviens to the adju- 
dication In bankrupte.v in thls proceedlng?" (6) "Q. Mr. Miller, hâve you 
any papers, documents, letters, évidence of indebtedness, or memoranda of 
any klnd In your possession or under your control wliich belonged to you or 
were in any way concerned for the carrylng on of your business at 144 Floyd 
Street, In the borough of Brooklyn?" (7) "Q. Do you know of any debts due 
to you?" (8) "Q. Hâve you a cause of action against anybody for an ac- 
eounting for money had and received for your benefit?" (9) "Q. Does any 
one hold for your benefit an asslgnment of any property whlch you own, had 
possession or control of, after November 23, 1899?" (10) "Q. Where are the 
books of account kept by you In your business prior to November, 1899?" 

(11) "Q. Are those books now in your possession or under your control?" 

(12) "Q. Are there in existence any books showing your flnancial condition 
at any tlme durlng the months of November, December, or January of the 
years 1899 and 1900?" (13) "Q. Are you willlng to asslst the trustée in this 
case in any manner, shape, or form In the performance of his duties?" 

It is considered that the court has power to compel an answer to 
certain of thèse questions, and that such power may be exercised with- 
out détriment to the défendant in any criminal proceeding which is now 
pending or may be instituted against him. 

The refusai to answer the first question may be allowed to stand. 

So as to the second and thirteenth questions. 

The third question is objectionable, as it assumes certain facts, to 
which his assent is not necessary ; but the question asked in the foUow- 
ing form should be answered: 

"Q. Do you know the location or whereabouts of any property whlch be- 
longed to you on the 23d day of November, 1889? If so, state It ail In 
détail." 

The fourth question should be answered, excluding the assumed fact, 
that he had dehvered certain property to John L,. Daly, his assignée. 

The fifth question seems unobjectionable in form and should be 
answered. 

The sixth question should not be answered, as it calls upon the wit- 
ness to testify as to papers, documents, letters, évidence of indebted- 
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ness, or memoranda in his possession, or under his control, which be- 
longed to him or were in any way concerned in the carrying on of his 
business at 144 Floyd street, in the borough of Brooklyn. This évi- 
dence may be objectionable, as compelling the vntness to develop the 
whereabouts of papers and documents which might be used against 
him in a criminal proceeding. Although the statute provides that his 
évidence given in proceedings in bankruptcy should not be used 
against him, this question calls for a discovery of documents which, 
when discovered, might be used against liim. For that reason the 
question is not sustained. 

There appears to be no reason for the refusai to answer the seventh 
question. So as to the eighth and ninth questions. 

It also appears that the tenth, eleventh, and twelfth questions may 
well be answered without the objection above stated to the question 
relating to the discovery of papers, documents, letters, etc., provided 
the questions be limited to the usual books of account kept in the busi- 
ness, of which the court now lias jurisdiction. 

It is considered that the bankrupt should discover to this court 
vvhat property he has, what disposition he has made of any property 
which the court is entitled to administer, to what persons he has paid 
money or delivered property, where such persons are, and questions 
of like nature. Subdivision 9 of section 7 of the bankruptcy act sug- 
gests the gênerai nature of an examination to which the bankrupt may 
be subjected, ,and provides that no testimony given by him shall be 
offered in évidence against him in any criminal proceeding. The final 
clause of subdivision 9, section 7, is a complète protection to the wit- 
ness, and no reason whatever exists, in view of such protection, for his 
refusai to answer suitable questions respecting his estate. While it is 
the purpose of the court to be entirely fair towards persons who are 
subject to criminal prosecution, the purposes of the bankruptcy act 
may not be defeated by the refusai to give évidence concerning his 
transactions, whereby property belonging to his estate may escape 
distribution to his creditors, and no refînement of argument will be 
permitted to save the bankrupt from giving évidence that shall tend 
to that resuit. It is considered that the examination of the bankrupt 
should be again taken up and conducted along the lines suggested, 
and, if there shall be persistent refusai to answer, proper proceedings 
should be instituted looking to the punishment of the bankrupt for con- 
tempt. 



In re SHERA. 

(District Court, S. D. New York. February 19, 1902.) 

Bakkruptct— RiGHT op Bankropt to Refuse to Answbb Inckiminating 
Questions. 

A bankrupt, on his examination, cannot be compelled to answer ques- 
tions, over his clalm of privilège on the ground that the answers would 
tend to incriminate him, where the situation Is such as seems to put 
him In hazard. 

In Bankruptcy. On review of ruling of référée. 
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Hayes & Hershfield, for trustée. 

Myers, Goldsmith & Bronner, for creditor. 

McCurdy & Gard, for bankrupt. 

ADAMS, District Judge. This matter came before me in January 
upon a pétition to review the ruling of the référée sustaining the claim 
of the bankrupt of a right to refuse to answer certain questions. At 
the time of that examination, objections were interposed by counsel for 
the bankrupt, to the efifect that the answers would tend to incriminate 
the witness. The objections were sustained. I then held that the re- 
fusai to answer questions on such ground was a privilège personal 
to the witness, who might wish to answer, and counsel could not be 
heard to object to the évidence. Abb. Tr. Ev. 783; i Greenl. Ev. 
§ 469d. The matter was then remitted to the référée. Another ex- 
amination has been had, and the witness therein declined to answer 
similar questions, upon the same ground, and the référée sustained 
his claim. The trustée has petitioned for a review of this ruling. The 
question involved has been answered in this district in favor of the 
bankrupt by Judge Brown in Re Feldstein, 4 Am. Bankr. R. 321, 103 
Fed. 269. But my attention has been called to the cases of In re 
Franklin Syndicate, 4 Am. Bankr. R. 511, 114 Fed. 205, and Mackel 
v. Rochester, 4 Am. Bankr. R. i, 42 C. C. A. 427, 102 Fed. 314, 
which apparently take a contrary view. In the former, however, I 
do not think that the décision of Judge Thomas is inconsistent with 
the view that the bankrupt can avail himself of the privilège when the 
situation is'such as seems to put him in any hazard. I cannot follow 
Mackel v. Rochester, as it appears to me that it is not in accord with 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 E. Ed. 
II 10, which holds, in substance, that an immunity similar to that which 
the bankruptcy act purports to afiford is not sufficient to protect the 
witness in his constitutional privilège. 

The ruling of the référée is sustained. 



THE RIOHMOND. 
(District Court, E. D. Virginia. February 19, 1902.) 

1. Collision — Steam and Sailino Vesskls— Pkesumption of Pault. 

Under the navigation rules requiring a steam vessel to lîeep out of 
the way of a saillng vessel when there is risli of collision, and requiring 
the latter to lîeep her course and speed, where it appears that she did 
so, a presumption arises that the fault for a collision was that of the 
steam vessel, and such presumption must be acted upon unless the ac- 
cident is shown to hâve been inévitable, or that It was the resuit of 
neglect or omission on the part of those navigating the other vessel. 

2. Same— Maintenance of Lights— Evidence. 

The failure of those in charge of one of two vessels to see or observe 
the lights of the other prior to collision does not disprove thelr existence; 
and cannot be accepted to outweigh the positive testimony of the offlcera 
and crew of the other vessel that the lights were properly set, and were 
seen to be burning up to wlthin five minutes before the collision. 
8, Same— Ex Parte Expbrîmbnts. 

Testimony in regard to expérimenta to détermine the position of a 
vessel's lights, and whether they could hâve been seen by the offlcers 
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and crew as clalmed, when the vessel was !n a shattered condition from 
a collision, or after she had been rebuilt and materially cliang-ert. is r.ot 
entitled to great weight, especially wliere the experiments vvere made 
by tlie adverse party without notice to the owuers or crew, and wiien 
they were not présent 

4. Samb. 

Where It is shown that a vessel was equipped wlth lanips of an ap- 
proved style, bought from n reputable dealer, the court will lie slow to 
find that they wore inefflcient, or that tliose navignting' tlie vessel failed 
to light and keep theni burning on a dark and storaiy nip;ht. when they 
were sailing in a locality where there was a probability of eucouutering 
other vessels. 

6. Samb. 

The elaim of a steamer that a collision with a schooner was due te 
the failure of the latter to earry proper lights is niateriully wcakened 
by the fact that such omission was not menlioned in the steamer's log", 
nor in the protest lodged agalust the schooner ou the following day. 

8. Bamiî — Steamer and Schookbk Ckossing. 

Evidence considered. and lield to estnblisli the daim that a collision 
between a steamer and a sehoonei' in Chesapeako Bay on a storiny 
nijrht was due solely to the fault ( f tlie steamer in failing to maintiiln 
an efficient lookout, or to reduce spt ed after liglits \v(?re reiiorted two or 
three miles ofï the port bow. until the location and course of the vessel 
carrying such lights could be ascertaiued, as well as because of iniproper 
niinieuvers after the schooner was s<'Gn when 1,000 feet away, wbich 
were in themselves calculated to bring on a collision. 

In Admiralty. Libel in rem to recover damages for collision. 

Tliis is a libel to recover damages eau -crt 1)y a collision between the 
steamship Richmond and the Géorgie Clark, a three-masted schooner. The 
collision occurred on the uight of January 31, 1890. about three miles E. S. E. 
of Thimble Light, in Chesapeake Bay, between i):'àù and 9:.")0 p. m. The 
steamship was on its outward trip to Xew York, havlng left Norfolk about 
7 p. m. The schooner was also bouud from Norfolk to New York, with a 
cargo of lumber; but after passing ont of the capes had, on account of tlie 
tUreatening condition of the weather, to put about for harbor, and at the 
time of collision was bound into Hampton Koads for aiichorage. The tide 
was flood. The night was dark and cloudy, with passing rain and snow 
aqualls. but lights could be seen a considérable distance. Tiie wind was 
about N. N. E., increasing, and the schooner had her three lower sails and 
three head sails set. She had a crew of seven men, consisting of the captain, 
mate, four sailors, and a steward. She passed in the capes about 7 p. m,, 
bearing southward, some four miles distant from Cape Henry. Her course 
was about west, until, in the neighborhood of 9 o'clock, flnding that she was 
getting too far to the southward, she made a short port tack to the N. E., 
continuing on this tack 15 or 20 minutes, when she was put back on her star- 
board tack, heading W. by N., and continued on that course until in collision. 
The schooner was making between five and six miles an hour, and the 
steamer, on a course E. S. E. from Thimble Light, some 0% miles an hour 
The vessels came together by the bow of the schooner coming in contact 
with the after part of the midship house of the steamer on her port side, 
about 70 feet from her stern, doing some injury to the joiner work of the 
stearlng gear to the steamer. The forward portion of the schooner was 
wrecked, the bow burst open and carried away, and it left in a disabled 
condition. The charges of fault In the libel are that the steamer failed to 
keep out of the way of the schooner, slacken her speed, stop or reverse, or to 
take any other précautions necessary and prescribed to avoid a collision, and 
that the collision was caused entlrely and exclusively by the fault and négli- 
gence of llie steamer's navigators. The charges of négligence agalnst the 
schooner are: Unskillfulness on the part of those in charge of her naviga- 
tion; the failure to hâve and maintain lawful Ugbts, properly set and bum- 
114 F.— 14 
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Ing; and that the schooner was proceeding at too rapid a rate ot speed, and 
Itnproperly cbanged her course. 

Whitehurst & Hughes, for libelant. 
Hughes & Little, for respondent. 

WADDILL, District Judge (after stating the facts). The collision 
in this case being between a sailing vessel and a steamship, référence 
may be had to the rules of navigation properly applicable, with a 
view of ascertaining if they hâve been violated, and by whom. Arti- 
cle 20 of the rules of navigation is as follows : "When a steam ves- 
sel and a sail vessel are proceeding in such directions as to involve 
risk of collision, the steam vessel shall keep out of the way of the 
sail vessel." Article 21 is as follows: "Where, by any of thèse 
rules, one of two vessels is to keep out of the way, the other shall 
keep her course and speed." Upon its appearing that the sailing 
vessel in collision kept its course, a presumption at once arises that 
the accident resulted from the failure of the steamship to keep out 
of its way, and this presumption should be acted upon, unless the 
accident is shown to hâve been inévitable, or that the same was the 
resuit of neglect or omission on the part of those navigating such 
vessel. The Carroll, 8 Wall. 302, 19 L. Ed. 392; The Fannie, 11 
Wall. 238, 20 L. Ed. 114; The Scotia, 14 Wall. 170, 20 L. Ed. 822; 
Squires v. Parker, 42 C. C. A. 51, lot Fed. 843; Spencer, Mar. Coll. 
222, 223. There is no suggestion in this case of any inévitable ac- 
cident, and the évidence, as viewed by the court, quite clearly estab- 
lishes the fact that there was no change of course by the vessel at 
the time of collision, as it also does that the vessel was not proceed- 
ing at an undue rate of speed, or that its navigators failed properly 
to discharge their duty. 

The only fault alleged against the schooner seriously contended 
for is that at the time of the collision its lights were not up and prop- 
erly set and burning. As to this a great deal of évidence was taken, 
which, in part, it will be necessary to review. Four officers of the 
steamship were examined, viz., the master, the fîrst officer, quarter- 
master, and lookout. Of this number, only two' testified as to see- 
ing the vessel and not observing the light, viz., the first officer and 
the master. The former observed the vessel when about a thousand 
feet away; the other, the master, did not see it until practically in 
collision, he having about that time come into the pilot house. Against 
this évidence we hâve the positive statement from four of the officers 
and crew of the vessel that the green light was burning. Clark, the 
mate, who made spécial examination, testified that twice within 40 
minutes of the vessels' coming together he saw the lights in place, 
and properly burning, and that by the shock of the collision they were 
knocked out of their sockets and put out. Lund, the lookout, testi- 
fied that he was in a position to see the lights, and actually observed 
them within five minutes of the collision. Watson, one of the mate's 
men, who was called out to assist in making the port tack, within 
40 minutes of the accident, testified to seeing both the port and star- 
board lights burning ; and Bartlett, the master, who was at the wheel, 
testified that he saw the glimmer of the green light on the jib when 
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the schooner was on the port tack. The steward, Peterson, testified 
that he triramed and put them up in good order, and that Lund, the 
lookout, reported that they were burning 5 or 10 minutes before the 
collision. 

This positive testimony by those on the schooner, in a position lo 
see the lights, and know of their condition, will not be lightly re- 
jected because other persons, whose duty it was to hâve seen them, 
either failed to observe, or happened not to see them. Négative évi- 
dence of this character cannot be accepted to outweigh positive évi- 
dence. The failure to observe a Hght cannot be said to disprove its 
existence. Stitt v. Huidekopers, 17 Wall. 384, 21 L,. Ed. 644; The 
Thingvalla, i C. C. A. 87, 48 Fed. 764; The Michigan, 11 C. C. A. 
187, 63 Fed. 280; The Alice B. Phillips, 26 C. C. A. 467, 81 Fed. 
415; Green v. Compagnia Générale, 42 C. C. A. 580, 102 Fed. 650. 

Effort was made to elucidate this important question, of whether 
or not the Hghts of the schooner were burning, and, if burning, were 
sufhcient, and could hâve been seen from the positions from which 
the several witnesses on the vessel claim to hâve seen them, — the con- 
tention being that as thèse lights were fastened to an iron standard 
or stanchion extending from the rail of the vessel, and not in the 
rigging, they Were improperly placed, and could not hâve been seen, 
and that the lamps were without proper ventilation and reflectors ; 
and with this end in view, shortly after the collision, while the vessel 
was in the harbor at Norfolk, certain officers of the steamship Com- 
pany and others went at night upon and examined the vessel, and 
experimented with the same, from its forecastle deck, in its then 
shattered condition, and the conclusion was that the lights could not 
hâve been seen as testified to by the vessel's master and crew. Sub- 
sequently, hoping to réfute the testimony as to this expérimental ex- 
amination, the libelant, after the vessel had been repaired, had exam- 
inations made of it in the city of Philadelphia, and made experiments 
also, as far as they could be then had ; the vessel having been mate- 
rially changed in rebuilding. 

As to ail of this testimony, it may be said, in passing, that it is 
hearsay in character, purely spéculative, and entitled to but little 
weight; and especially is this true of that secured by the steamship's 
représentative when the vessel was in dock after the collision. No 
notice was given of the proposed experiments to the other parties in 
interest or their counsel. They were denied any opportunity to know 
as to the exact condition of afïairs when the experiment was made, 
and, indeed, what was done and seen. At least notice ought to hâve 
been given, and an opportunity afiforded those to be affected to be 
présent, before such testimony should be considered. The R. R. Kirk- 
land (D. C.) 48 Fed. 760. 

To the experiment made in Philadelphia by the libelant, possibly 
more weight should be given, if any, as opportunity was afforded 
the other party to be afifected to be présent if he desired. But, at 
best, ail such évidence, by reason of the necessarily changed con- 
ditions and surroundings existing at the time of the particular occur- 
rence, ought to be received with the greatest caution, if at ail. The 
évidence taken by the libelant as to the character of the lights, and 
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their position upon the schooner, of persons not in the collision, who 
were familiar with the schooner prior to the time of the collision, 
and who testified that the arrangement of the lights on the stanchion 
instead of in the rigging was préférable, and that such lights could 
be seen on the schooner from the screen box on the stanchion, is en- 
titled and ought to receive the weight due to évidence of any other 
persons who knew of the existence of particular facts and testified 
to them. 

The court should be slow to hold that the ofEcers and crew of a 
vessel were navigating the same without lights, as by so doing they 
were imperiling, not only the ship and its cargo, but their own lives 
(The Gâte City [D. C] 90 Fed. 314-317); and, for like reason, the 
lamps upon the vessel should not be quickly condemned, as it is not 
probable that the vessel owner would hâve used an inefficient ap- 
pliance of this importance to the existence of his property, at least 
intentionally. The évidence taken in Philadelphia by the libelants is 
to the effect that the Flick light, used in the test there made, could 
be seen more than two miles distant on that night, which was more 
favorable for seeing than the night of the collision ; and it is admitted 
that the light taken from the schooner was a Flick light, of satis- 
factory size, with corrugated glass of the proper dimensions, and 
bought from a ship chandler in Philadelphia who had been in the 
business 30 years. In the case of The Olympia (D. C.) 52 Fed. 991, 
it was held that one can rely upon an article as being reliable for 
its purpose when bought from a reputable ship chandler. 

A most signifîcant circumstance, bearing upon the vessel's lights, 
is the fact that, although the failure of the vessel in this regard is 
made the chief basis of the steamer's défense, the fact that such lights 
did not exist was not made record of at the time of the collision, 
either in the steamer's log or the protest made the next day. Both 
the log and the protest utterly fail to make any référence to such 
conditions, and it is hard to believe that so important an omission 
would hâve been made had the lights not been burning. Nothing 
could hâve been more material to the steamer, — nothing would so 
likely hâve accounted for the collision, and probably hâve vindicated 
the steamer. The Utopia (D. C.) i Fed. 892; The Frostburg (D. C.) 
25 Fed. 451. The object of keeping the log was to hâve a record 
made at the time of the then existing facts. The Newfoundland (D. 
C.) 89 Fed. 510-515. Congress by act of the I4th of February, 1900, 
amending section 4290 of the Revised Statutes, has specifically re- 
quired the facts of collision to be set forth in the log. This signifîcant 
conduct on the part of the steamer, together with the other facts 
and circumstances in the case, convince me that the schooner's lights 
were properly set and burning at the time of the collision. 

In two particulars, at least, is the négligence of the steamer estab- 
lished from the évidence, as viewed by the court: 

First. The failure to hâve a proper lookout, or the neglect of the 
one employed properly to discharge his duty. The steamer's look- 
out testified that shortly after passing Thimble Light a red light was 
reported several miles distant on the port bow of the steamer, and, 
although the huU and spars of a vessel could be seen a half a mile 
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away, he neither saw the vessel in collision with his ship, nor its lights, 
until they were within 300 feet of each other, and then not until his 
attention was called by the screams of persons aboard of the schooner, 
when, without reporting the schooner, he immediately left his station. 
Had this lookout been compétent, or in the proper discharge of his 
duty, the schooner could easily hâve been seen and reported, with 
or without lights, according to his own statement, in time to avoid 
the collision. The Ariadne, 13 Wall. 475, 478, 20 L. Ed. 542; The 
Oregon, 158 U. S. 186, 193, 15 Sup. Ct. 804, 39 L. Ed. 943; The 
Manhasset (D. C.) 34 Fed. 408; The Samuel Dillaway, 38 C. C. A. 
67s, 98 Fed. 138; Steamship Co. v. Low (C. C. A.) 112 Fed. 161, 172. 

Second. The first ofïicer of the steamer having observed the hull 
of the schooner in collision 1,000 feet ofï, and the schooner's masts 
300 feet ofï the steamer's port bow, should hâve immediately ported 
his helm, and gone fuU speed ahead, or hâve hard ported and re- 
versed. To hâve slowed down under one bell, and starboarded, was 
to do the two things most Hkely to bring about the collision, as, it 
seems quite demonstrable, it did in this case. To starboard with a 
green light oflf of the port bow, or the starboard side of a vessel with- 
out lights ofï of the port bow, was manifestly an improper maneuver, 
and could be only justifîed where the collision was so imminent that 
the coming together of the two vessels would be lightened, possibly, by 
so doing. 

The Richmond, a propeller, would hâve responded much more read- 
ily to its port than its starboard helm, particularly with the then 
condition of the wind and tide ; and had this course been pursued, as 
clearly contemplated by the rules of navigation (articles 21 and 22), this 
collision would, in ail human probability, hâve been averted. The 
Farnley (C. C.) 8 Fed. 629; The Excelsior (D. C.) 102 Fed. 652. 

Moreover, it may be said that the steamer, having had reported a 
red light on its port bow, a distance of two or three miles away, 
should, under the circumstances, hâve donc more than itself port one 
point, and proceed at full speed. It was a bad night, and the vessel, 
while apparently not across its course, was still reported ahead, and 
the steamer should bave slackened her speed until its exact location 
was ascertained. The fact that the vessels did collide quite disposes 
of the contention that there was no risk of the colHsion at that time, 
as does the circumstance of the steamer's porting strongly indicate 
that there was appréhension of this collision. A possibility of col- 
lision is ail that is requisite to charge the steamer, unless it can estab- 
lish that it was free from fault. The CarroU, 8 Wall. 302, 305, 19 
L. Ed. 392 ; Hoben v. The Westover (D. C.) 2 Fed. 91 ; Steamship 
Co. v. Low (C. C. A.) 112 Fed. 161, 166, 171. 

In the récent case of The New York, 175 U. S. 187, 207, 20 Sup. 
Ct. 67, 75, 44 L. Ed. 126, the suprême court said : 

"The lesson that steam vessels must stop their englues in the présence of 
danger, or even of anticipated danger, Is a hard one to learn; but the failure 
to do so has been the cause of the condemnatlon of so many vessels that It 
would seem that thèse repeated admonitions must ultimately hâve some 
effect" 
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The disappearance of the light itself was a wamîng to the steamer,, 
at least, sufEcient to make it exercise extraordinary diligence, which 
it seems not to hâve donc. Indeed, ahhough the lookout could hâve 
seen the schooner's lights two miles away, and the vessel itself a 
half mile away, he admits that he saw neither until his attention vi^as 
attracted by the screams of those on the vessel. This is équivalent 
to a confession of his own négligence. 

A decree may be entered holding the steamer solely responsible 
for the collision. 



THE AI.ABAJ1IA. 

THE OURTIN. 

(District Court, B. D. Virginia. February 19, 1902.) 

1. Collision— BviDENCB— Maintenance of Liohts. 

The positive testlmony of crédible wltnesses, who were In a position 
to see, that the lights were set and burning on a vessel at the tlme of a 
collision, Is entitled to greater weight than the négative testimony of 
other wltnesses that they dld not observe such lights. 

a. Samb— Steamer Meeting Tva with Tow— Ddty op Carb. 

The duty rests upon a steamer, havlng full control of its own move- 
ments, to keep ont of the way of a tug with a tow, which occupies the 
position of an incumbered vessel. 

8. Bame— Stbameb and Barge. 

A steamer, which, on leavlng her wharf In the nlght saw the lights 
In the channel ahead, Indicating the présence of a tug with other vessels 
In tow, was bound to proceed with caution, and at a speed which would 
enable her to keep out of the way and avoid collision, and must be 
held in fault for a collision, which occurred within four lengths of her 
pier, with a barge constituting a part of the tow, which had been cast 
ofif, and was moving by Its own momentum, alone, toward the shore to 
an anchorage, and carrylng proper lights. 

à. Samb — Négligent Navigation by Tug. 

A tug which was navigatlng a narrow and much frequented channel 
on a dark nlght with four barges In tow, and which elected to take the 
left-hand slde of the channel, which placed it In the track of outgoing 
steamers, was bound to the exercise of extraordinary care to guard 
agalnst collision between such steamers and the vessels of its tow, and 
It falled to exercise such care In sheering one of the barges under Its 
own momentum across the space Intervening between It and the shore, 
which was considérable, where it would be dlrectly in the pathway 
of any steamer passing on that side, and without power to control Its 
movements, and must be held In fault for a collision between such barge 
and a meeting steamer. 

S. Tug and Tow — Anchobagb of Tow — Care Rkquired op Tug. 

The law Imposes upon a tug the duty of exercislng reasonable care 
and caution and maritime skill In everything relatlng to the safe anchor- 
age of its tow, and It Is liable to any one Injured by its négligence In that 
respect 

In Admiralty. Libel in rem to recover damages for collision. 

Thls Is a llbel by the owner of the 0. G. Mcllvalne to recover damages 
sustalned In a collision with the Alabama on the evening of the 16th of 
January, 1900, In the harbor of Norfolk, Va. On the day In question the 
Mcllvalne, along with three other barges,— the Emma and Bessie, the Schuyl- 
klll, and the 3. B. Blades,— in the order named, were In tow of the Curtin, 
an ocean-going tug, en route from the port of Philadelphia to the port oC 
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Norfolk; and about 7:40 p. m., at a point opposite Nottlngham & Wrenn'a 
Pler, on the eastern elde o( the Ellzabeth river, and a Uttle below and across 
from Hospital Point, the barge Mcllvaine, belng the barge next to the tow, 
In sbeerlng ont from the tow to talîe anchor In the anchorage ground on the 
eastern side of the channel, came înto collision wlth the Baltimore Steam 
Paclîet Cîompany's steamship the Alabama, then leavlng its pler en route 
on its outward trip to Baltimore, and sustained serions damage. The contest 
is a triangular one, and many faults are alleged by the parties respectlvely 
against each other. ïhe charges of the libelant against the steamer are, 
brieily: The failure to lîeep ont of the -way, the maintenance of au improper 
and excessive rate of speed, the fact of going to starboard instead of port, 
the failure to stop and reverse, and the lack of a compétent master and 
lookout And against the Curtln are: That it should bave taken the barge 
safely to anchorage, without placing it in a dangerous position, and, if so 
placed, should hâve promptly extrlcated it; that It should bave given the 
Alabama two whistles in time to hâve advised her of the situation of the 
tug and tow and the danger of her going to starboard, and that it also should 
hâve sounded its danger signal. The tug Curtln, denying the several faults 
alleged against it by the libelant, insists that the collision was solely the 
fault of the Alabama, and specifically charges against the said steamer that 
she failed to keep a proper lookout; that she was proceeding too fast; that 
she did not slow down, and stop and reverse; that she should hâve pro- 
ceeded, under the circumstances, to port, Instead of attempting to pass to 
starboard, and bave gone more to starboard if intending to pass on that side 
of the channel; and that she failed to keep away from the barge, which, at 
the time of the collision, was moving only by its own momeutum, The 
steamer Alabama, protesting its own freedom from fault, insists that the 
collision was the resuit of the joint carelessness of the Mcllvaine and the 
Curtln, and that the former negligently allowed the latter to cast her loose 
Jn the nighttime, in a crowded harbor, across the track of vessels; that, hav- 
ing the Alabama on her starboard bow, she should hâve kept out of the way; 
tliat she was proceeding at an improper speed, without lawful lights prop- 
erly set and burning, and was not manned by a compétent and skillful crew. 
And against the Curtln particularly for casting the barge adrift; failing to 
carry the barge to her anchorage ground and properly anchor the same; pla- 
cing the barge In a dangerous position and doing nothing to relieve her; the 
failure to respond to the steamer's signais, but, on the contrary, giving a 
cross signal; the failure to give danger signais, or otherwise acquaint the 
steamer with the situation; having an incompétent master; and recklessly 
and negligently monopolizing and blocking the entlre channel at the worst 
time It could hâve selected for the purpose. 

Edward R. Baird, Jr., for libelant. 
Hughes & Little, for the Alabama. 
Heath & Heath, for the Curtin. 

WADDILL, District Judge (after stating the facts as above). A 
great mass of évidence was taken, the witnesses being examined in 
open court, and in many important particulars the contest is sharply 
drawn, and the conflict between them apparently irreconcilable. In- 
deed, the condition in this respect frequently arismg in collision cases 
exists in an unusual degree ; yet in many particulars it can be accounted 
for by the peculiar character of the accident, the fact that it occurred 
in a narrow channel, on a dark night, — ail of them matters as to 
which persons most frequently differ. The witnesses, in the main, 
from their frankness of statement and manner of testifying, appeared to 
be giving an accurate account of the occurrences as they saw them, and 
many of them were disinterested. The matter most in dispute, and 
upon which the case will largely turn, is the location of the tug and tow 
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prior to and at the time of the collision, their daim beîng that they 
were on the eastern side of the channel of the Elizabeth river, having 
corne up from Lambert's Point on that side, with a view of making 
the anchorage ground for the Mcllvaine ; whereas the Alabama claims 
that they were well to the westward side of the channel, and that, as it 
sprang out from its pier, a distance of some 1,200 feet or more away, 
it observed the line of red lights well off of its port bow, and there- 
vipon sounded the usual passing signal, and proceeded on its course 
down the eastern side of the channel ; and that, upon the failure of the 
Curtin to answer its passing signal, it slowed down, stopped and re- 
versed, and turned on its search light, when it discovered the barge 
Mcllvaine a short distance ofï of its port bow, moving immediately 
across the channel; that it put its engines full speed astern, and did 
everything possible to avert the collision, but without avail, the barge 
coming into collision with it on its port beam, while it was moving 
backwards. Thèse two contentions présent the peculiar coïncidence 
of the steamer's insisting that the tug and tow were just where they 
should ordinarily hâve been in the channel, and the tug and tow main- 
taining that they were not there, but on the opposite side of the chan- 
nel, immediately across the pathway of outgoing steamers. After giv- 
ing to this évidence much considération, I am convinced that the tug 
and tow were not on the western side of the channel, but on the eastern 
side, though possibly not so far over to the east as claimed. The east- 
ern side of the channel is where it should hâve been to hâve properly 
placed at anchor the Mcllvaine; and the uncontradicted évidence is 
that other shipping, including an ocean-going steamship, passed it on 
the western side of the channel coming up from Lambert's Point. The 
présence of a three-masted schooner anchored well into the channel off 
Nottingham & Wrenn's pier doubtless accounts for the tug and tow 
being fiirther out into the channel than they otherwise would hâve 
been. The fact that the Alabama found her course along the usual 
pathway on the eastern side of the channel blocked by this tug and tow, 
and that it, too, upon extricating itself from the collision, starboarded, 
and proceeded down the western side of the channel, further satisfies 
me of the location of the tug and tow. The position of the Alabama 
as to the tug and tow being well to the western side of the channel is 
not borne out by the facts in the case, and, in order for the collision to 
hâve happened vtpon that theory, involves the fact of a barge, of its 
own momentum, moving across the channel against the tide, and pro- 
ceeding at such speed as to coUide with a steamer moving backwards. 
The steamer's confusion as to seeing the red lights, thought to be on 
the western side of the channel, can, doubtless, be accounted for by its 
springing out from the front of its piers heading itself rather across the 
channel, to the east, at a greater momentum than it anticipated, and its 
failure to shape its course down the channel as quickly as it should hâve 
done. 

Having determined the location of the tug and tow, the question of 
négligence against the barge, the steamer, and the tug will be taken 
up, in the order named. 

First. The only assignment of négligence against the barge for which 
it should be held responsible as between itself and the tug, as to which 
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there is any évidence, is that of the failure to hâve its lights properly 
set and burning. Upon that question there is some conflict in the 
testimony, but it largely preponderates in favor of the barge, and estab- 
Hshes that its lights were properly set and burning. This is shown by 
positive évidence of persons who were in a position to hâve seen and 
did see the lights, and is entitled to greater weight than that of mère 
négative witnesses, who say they did not observe the lights. The 
Thingvalla, i C. C. A. 87, 48 Fed. 764; The Michigan, 11 C. C. A. 187, 
63 Fed. 280; Green v. Compagnia Générale, etc., 42 C. C. A. 580, 102 
Fed. 650. Moreover, it should not be readily inferred that this barge, 
then in command of its owner, would hâve been guilty of the gross 
négligence of navigating without its lights, which would hâve been of 
such serions conséquences to it. The Gâte City (D. C.) 90 Fed. 314, 

317- 

Second. It will not be necessary to pass upon ail the various faults 
alleged against the steamer by the tug and tow, respectively, but rather 
to deal generally with them. The tug and tow occupied the position 
of an incumbered vessel, and a duty was imposed upon the steamer, 
having full control of its own movements, to keep out of the way, and, 
if need be, to stop and reverse its engines ; and this obHgation was the 
more incumbent as the steamer itself, only a few minutes before the 
colHsion, was standing lashed to its own pier. The obligation upon it 
was a positive one, and no risks or hazards should hâve been taken as 
to its course ; and for any error in this regard it is clearly hable. The 
Syracuse, 9 Wall. 672, 675, 19 L. Ed. 783 ; The Mayumba (D. C.) 21 
Fed. 476; The B, B. Saunders (C. C.) 25 Fed. 727; The Aller, 20 
C. C. A. 79, 73 Fed. 875 ; The Lucy, 20 C. C. A. 660, 74 Fed. 572 ; 
The New York, 175 U. S. 187, 207, 20 Sup. Ct. 67, 44 L. Ed. 126. 
The steamer's conduct, under the circumstances of this case, according 
to her own theory, could only be justified, if at ail, by the exercise of 
extrême care on her own part, when it is remembered that she was 
mistaken in supposing that the pathway was clear down the eastern 
side of the channel, and that, on the contrary, before she had proceeded 
four lengths of the steamer from her pier, she became entangled with 
the tug and tow. By the exercise of proper care on her part, she could 
easily hâve seen the blocked condition of the channel just ahead of her 
before or at the time she left the pier ; and upon having observed, as 
she admits she did, the lights ahead, indicating the présence of a tug 
and tow, and having signaled the same, she should not hâve approached 
it in such close proximity as not to hâve been able to avoid colliding 
with it. Her stopping and reversing her engines did not take place in 
time to avert the collision, as it manifestly would hâve done with a 
tug standing still and a barge moving only with its own momentum and 
against the tide. The cross signais given by the tug, and alleged as 
one of the faults against it by the steamer, do not appear to hâve afïect- 
ed the collision, so far as the steamer was concerned ; for, while the 
'ibelant's évidence and that of the tug tends strongly to show that thèse 
signais were given in time to hâve enabled the steamer to avoid the 
collision by going to port and passing down the western side of the 
channel, still the steamer's contention is that the vessels were prac- 
îfcally in collision when the signais vi'ere given. Upon the assumption 
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that thèse signais should hâve been given earlier, or that danger 
.signais should hâve been sounded, in either event the steamer would 
not be excused for leaving its wharf, and moving out into a blocked 
channel, only a few hundred yards away frora it, at such speed as to 
be unable to control its own movements. 

Third. Corning to the faults assigned against the tug Curtin. Being 
in charge of a tow, it occupied, as before stated, the position of an in- 
cumbered vessel, and as to many matters would be relieved of liability. 
Still this did not relieve it from ail responsibility, or from the exercise 
of that care and caution that a due regard of the rights of others re- 
quired. It was navigating a narrow and a much frequented channel, 
on a dark night, at the time that it was known that the outgoing steam- 
ers usually passed ; and having elected to take the eastern, instead of 
the western, side of the channel from Lambert's Point up to Norfolk,. 
which placed it in the direct pathway of outgoing vessels, it should 
hâve exercised extraordinary care in bringing in a tow of the length 
and character of the one in question. The Mary McWilliams (D. C.) 
47 Fed. 333; The Plover (D. C.) loo Fed. 883. The law imposed 
upon the tug the duty to exercise reasonable care and caution and 
maritime skill in everything relating to the safe anchorage of the barge 
until the work in hand was accomplished, and for any négligence on its 
part in this regard it was liable to those sustaining injury thereby. 
The Syracuse, 12 Wall. 167, 20 L. Ed. 382; The Margaret, 94 U. S. 
494, 24 L. Ed. 146; The James Jackson (D. C.) 9 Fed. 614; The 
Annie WiUiams (D. C.) 20 Fed. 867. Upon reaching Nottingham & 
Wrenn's wharf, and finding its pathway in part obstructed by an 
anchored vessel, which necessarily threw it further to mid-channel, the 
tug ought not to hâve attempted at that place, under such circum- 
stances, to hâve still further obstructed the channel by sheering the 
barge of its tow in colHsion out to anchor as it did. This conduct on 
its part monopolized more of the fairway of the channel than was 
reasonable, and at least imposed upon it (assuming that room enough, 
at that particular time, was left for the outgoing shipping to pass to 
port, and down the western side of the channel, instead of to starboard) 
the obligation to take every possible précaution, and, if need be, to 
give danger signais, upon the steamer's approaching it, in order to 
avoid injury to others. 

It foUows from what has been said that the barge Mcllvaine vras 
free from fault, and that the collision was the resuit of the joint négli- 
gence of the steamship Alabama and the tug Curtin ; and a decree may 
be accordingly so entered, dividing the damages between them, with 
costs against the tug and steamer. 
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In re DENNINO. 

(District Court, D. Massachusetts. March 22, 1902.) 

No. 1,951. 

1. Bahkruptcy— Personb Entitled to Pbovb Claims. 

One partner sold out to Ms copartner, pending the insolvency of the 
flrm, recelvlng notes In payment for his Interest. Two months later the 
contlnuing partner filed a voluntary pétition in baukruptcy. ïhe assets 
In hls hands were: (a) Proceeds of the sale of the business plant for- 
merly owned by the flrm; (b) proceeds of the collection of debts arising 
from the sale of goods sold to the flrm; (c) proceeds of a contingent in- 
terest in real estate inherited by the bankrupt; (d) money received by 
the banlîrupt for goods sold by him after the flrm was dissolved. Cer- 
tain joint creditors proved claims against the bankrupt. HelcDi, that tbe 
retlring partner could not prove hls notes, since to permit him to do so 
would permit him to compete with his own creditors. 

SI. Bamb — Partnbbship— Rbtikbmktst of Mbmber — Bankruptoy of Contimd- 
ING Partner— Disposition op Assets. 

In such case, the property belonging to the flrm at the time of the dis- 
solution should be applled by the trustée first to the payment of flrm 
creditors, the sépara te estate of the bankrupt should be applied flrst to 
the payment of his separate debts, and any surplus In either fund should 
then be applied on the other, as provided in Bankr. Act, § 5f. 

& Samb. 

Bankr. Act, f 5b, provlding that, if one partner only is adjudged bank- 
rupt, the partnersbip property shall not be administered in bankruptcy, 
except by consent of the other partners, has no application to such a 
case. 

In Bankruptcy. 

James H. Sisk, pro se. 

Richard L. Sisk, for certain partnership creditors. 

Sullivan & Dennis, for Brown. 

LOWELL, District Judge. The bankrupt was formerly in partner- 
ship with one Brown, doing business under the firm name of Brown 
& Denning, up to August 22, 1899. On that date they were insolvent, 
and may be supposed to hâve known their financial condition. On that 
date Brown sold ail his interest in the partnership to the bankrupt, and 
received from the bankrupt eight promissory notes, of $100 each, with- 
out interest, payable, respectively, in two, three, four, five, six, seven, 
eight, and nine months. On October 25, 1899, the bankrupt filed his 
voluntary pétition. At that time the firm was indebted to the amount 
of about $1,100. The assets in the bankrupt's hands were: (a) Pro- 
ceeds of the sale of the business plant formerly owned by the firm and 
transferred to the bankrupt as above set forth; (b) proceeds of the 
collection of debts arising from the sale of goods by the firm; (c) 
proceeds of a contingent interest in real estate inherited by the bank- 
rupt; (d) money received for goods sold by the bankrupt after the 
partnership was dissolved. Brown proved the promissory notes 
above stated without objection. The trustée moved to expunge the 
claim, which motion the référée allowed, and the claim was expunged. 
Brown now seeks a review. 
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It is plain that the bankrupt's former partner cannot be allowed to 
prove in this case. To permit him to do so would permit him to com- 
pete with his own creditors. Under a separate commission like this, 
joint creditors may prove, and, at the least, they may share in the sur- 
plus of the separate estate after payment of the separate debts. There 
are joint creditors in this case who hâve proved, and, until the claims 
of the joint creditors are settled, Brown cannot share in the distribu- 
tion of his former partner's estate. Lowell, Bankr. § 133 ; Amsinck v. 
Bean, 22 Wall. 395, 402, 22 L. Ed. 801. There is nothing in section 
5g of the act to change this well-established rule. 

Certain creditors of the firm seek to prove their claims against the 
bankrupt individually, and, together with the separate creditors, to 
share in the estate now in the hands of this court. If they are to be 
treated as joint creditors only, and if ail the assets are to be treated as 
separate assets, they will be entitled only to corne upon the surplus after 
payment of the separate debts. In re Wilcox (D. C.) 94 Fed. 84. In 
Re Johnson, Fed. Cas. No. 7,369, 2 Lowell, 129, it was decided that 
joint creditors could, even after bankruptcy, so assent to the bankrupt's 
undertaking to pay the firm debts as to make themselves separate 
creditors of the bankrupt, and tlius to share alike with separate credit- 
ors in the separate estate. In the same case it was intimated that the 
conveyance of the firm assets to one partner was a fraudulent préf- 
érence, which could be set aside in bankruptcy, and that thus the 
assets, which originally belonged to the firm, could be brought back 
into the estate. If both thèse propositions are true, there will be con- 
fusion in working them out together. Each joint créditer will hâve 
an élection (i) to corne with the separate creditors upon the separate 
estate, including that formerly joint, or (2) to hâve the assets mar- 
shaled, and come with the other joint creditors upon the former joint 
estate. It seems that a former joint creditor, who has elected to be- 
come a separate creditor of the bankrupt, assents to the conversion of 
the joint into separate assets, and is permitted to come upon the con- 
verted estate as a separate creditor. On the other hand, a creditor 
who procures the avoidance of the conversion and a marshaling of the 
assets cornes as a joint creditor upon the property thus returned to the 
joint estate, and it is hard to see how accounts can be kept which treat 
the same property as joint property for the payment of some claims 
and as separate property for the payment of others. See St. Mass. 
1865, c. 113; Bucklin v. Bucklin, 97 Mass. 256. 

There are considérable diificulties in dealing with joint estate under 
a separate commission. See In re Wilcox (D. C.) 94 Fed. 84. As 
was there pointed out, courts of bankruptcy at one time permitted the 
creditors of the bankrupt, whether joint or separate, to come upon ail 
the estate in the assignee's hands, both joint and separate, and share 
in it alike, unless application was made for a séparation of accounts. 
This application had originally to be made, not to the court of bank- 
ruptcy, but to a court of equity. Some courts of bankruptcy in this 
country hâve held that the distribution of joint estate among joint 
creditors, and of separate estate among separate creditors, is confined 
to cases where the commission is joint. See 94 Fed. 105. The con- 
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trary was held by this court in Re Wilcox, and the principle was treated 
as of gênerai application, at least under the provisions of this bankrupt 
act. The court has, therefore, to consider if the assets in the bank- 
rupt's hands which came from the firm are to be treated as converted 
by the transaction of August 22d, or if the conversion was avoided by 
the adjudication October 25th. 

It is somewhat difficult to construe the conversion as a préférence 
within the terms of section 60 of the act. Under section 60 only that 
is a préférence which enables a creditor to obtain a greater percentage 
of his debts than other creditors of the same class. If creditors are 
thus classifîed exclusively with regard to the priorities established by 
section 64, then the conversion of joint into separate estate is a préfér- 
ence; but it is at least doubtful if joint and separate creditors are 
"creditors of the same class." If they are not, then the conversion 
does not enable any creditor to obtain a greater percentage of his debt 
than any other creditor of the same class. The conversion enables 
creditors of the separate class to be paid in full, while depriving credit- 
ors of the joint class of any payment whatsoever. Even in England, 
however, the rule in Ex parte Ruffin, 6 Ves. 119, is subject to an ex- 
ception where, as hère, partnership and partners were insolvent at the 
time of the conversion. Lindl. Partn. (2d. Ed.) *338. As to the 
American rule, see Lowell, Bankr. § 139. Moreover, section 5g of the 
bankrupt act was intended, I believe, to clear up the whole matter, and 
to permit the court to deal with conversions of this kind so as not only 
to prevent préférence in the tecknical meaning of that word, but also 
so as to "secure the équitable distribution of the property of the several 
estâtes." Eowell, Bankr. § 468; In re Gillette (D. C.) 104 Fed. 769; 
In re Shapiro (D. C.) 106 Fed. 495. That it is highly inéquitable in 
this case to permit what was joint estate before the dissolution of the 
partnership to be treated as separate estate in the distribution of the 
bankrupt's efïects is plain. To permit the joint creditors to corne, 
alike with the separate creditors, upon the whole estate, even if ad- 
missible, seems to me to eut the knot, rather than to untie it. The 
trustée should be directed to keep separate accounts, the property be- 
longing to the fîrm at the time of the dissolution of the partnership on 
August 22d should be applied fîrst to the payment of the joint debts, 
and the separate estate of the bankrupt should be applied fîrst to the 
payment of the separate debts. If there is any surplus in either fund, 
that is to be distributed as provided in section 5f. It is true that sec- 
tion 5h provides that, if one partner only is adjudged bankrupt, the 
partnership property shall not be administered in bankruptcy unîess by 
consent of the other partners ; but that provision has plainly no applica- 
tion to the case at bar. 

The case is remanded to the référée, with instructions to proceed in 
accordance with this opinion. 
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In re WELLS. 

(District Court, W. D. Missouri, C. D. February 24, 1902.) 

1. Bankruptct— JuBisDicTiON op CouBT OF Bankruptct— Propekty Claimed 
BY Thihd Pbrsons. 

The filing of a pétition in involuntary banliruptcy does not of Itself 
vest the court of bankruptcy with Jurisdiction over ail property then in 
the possession of the bankrupt, whether owned by him or not, to the 
exclusion of the jurisdiction of a state court to try the tltle to such 
property. 
S. Same— Enjoinins Suit in State Coubt — Prtority op Jurisdiction. 

On the day foUowing the flling of a pétition In Involuntary bankruptcy 
agalnst a debtor, and before any action had been taken by the court, 
a corporation commenced an action In replevin In a state court to recover 
property of whlch It claimed to be the owner, but whlch was In the 
possession of the bankrupt, and such property was taken under the writ 
of replevin. Subsequently the court of bankruptcy appointed a receiver, 
made an adjudication, and appointed a trustée. HeliA that it did not 
acquire jurisdiction over the property whlch had been taken on the writ 
of replevin, and whlch was never in its possession, and was not author- 
Ized to enjoln the furtlier prosecution of the action in the state court, 
and compel the plalntiff therein to submit Its clainis to its own jurisdic- 
tion. 

In Bankruptcy. On bill by the trustée for an injunction to restrain 
further proceedings in an action in a state court. 

Willard P. Hall, for trustées. 

James S. Botsford and Sangree & Lamm, for McFarland Carriage 
Company. 

McPHERSON, District Judge. The pétition by creditors was filed 
in this court on the 8th day of November, 1900, against Charles B. 
Wells, in involuntary bankruptcy proceedings. An injunction, war- 
rant, or process was not asked for. Wells was adjudicated a bank- 
rupt on the 26th day of November, 1900, on the confession of his, 
filed November 8, 1900, that he had committed the act of bankruptcy 
charged. November ic, 1900, a receiver was appointed by the référée. 
On the same day (November 8, 1900) that the proceedings in bank- 
ruptcy were instituted, the McFarland Carriage Company prepared a 
pétition in replevin against Wells to recover certain personal property 
in his possession, but which, as alleged, belonged to the carriage Com- 
pany. The pétition in replevin was filed in the circuit court of Pettis 
county on the following day (November 9, 1900), and on that day the 
writ of replevin was issued, and on that day served, and on that day the 
property in question was reduced to the physical possession of the 
state court. To restate the case, after the pétition in bankruptcy was 
filed, but before the receiver was appointed, and before the adjudica- 
tion of bankruptcy, the state court took possession of the property now 
in controversy. The trustée, by direction of the référée, appeared in 
the state court, and asked leave (which was granted) to défend against 
the action in replevin. He filed his answer therein a year or more ago. 
The trustée now files in this court his bill in equity, asking that the 
carriage company, by writ of injunction, be enjoined from the further 
prosecution of the replevin action in the state court, and that the car- 
riage company be commanded to deliver possession of the property 
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taken under the writ of replevin, over to the trustée, and, if the prop- 
erty cannot be delivered, that the carriage company be required to ac- 
count to the trustée for the value thereoî. The question, therefore, is, 
does the filing in this court of a petitioner in involuntary bankruptcy, 
of itself, and before any order is made by this court, give this court 
jurisdiction of ail the property then in the possession of the bankrupt, 
whether by him owned or not ? And if the bankrupt then has posses- 
sion of the property, but not owned bv him, or the question of owner- 
ship is disputed, must the claimant hâve the question of ownership 
adjudicated by this court, and to the exclusion of the state court, which 
has taken possession of the property for adjudication? 

Ail agrée that the court, state or fédéral, which first takes possession 
of the property, retains the possession and the jurisdiction. This is 
elementary, and cases need not be cited to emphasize the proposition. 
But the trustée, by counsel, argues that the "possession" does not 
mean physical possession. This court, by any of its ofifîcers, never has 
had physical possession of the property. And the décision of this 
question requires a construction of the bankrupt statute of 1898. 
Counsel for the trustée insists that the mère filing of the pétition in in- 
voluntary bankruptcy is notice to the world, and no other court must 
interfère with any property then in the possession of the bankrupt, and 
that any subséquent interférence by a state court is avoided and nulli- 
fîed by the subséquent adjudication of bankruptcy of the debtor. I 
décline to so hold, and for reasons which seem to me conclusive. Con- 
fîicts between courts over the same property should at ail times be 
avoided, if possible, because at times such conflicts are unseemly. The 
mistake is constantly being repeated, and sometimes by lawyers, by 
asserting that the United States courts are greater and more com- 
manding than the state courts. I cannot agrée to this. The state 
courts are courts of gênerai jurisdiction, while a fédéral court is one 
of limited jurisdiction. Of course, when a fédéral court once acquires 
jurisdiction, then such jurisdiction becomes complète. And it is true 
that on some questions the fédéral courts hâve exclusive jurisdiction, — 
such as in admiralty and other cases. Under some of the old bank- 
ruptcy statutes such has been the case. But it is not so under the act 
of 1898. But little is gained by reviewing the décisions of the différ- 
ent state suprême courts or of the fédéral trial courts. Such décisions 
are not binding on this court, and are in conflict, and cannot be recon- 
ciled. And no great headway is made by reviewing the dicta of the 
writers of opinions of the cases in the suprême court. But light has 
been given us by six cases decided by the suprême court: Bardes v. 
Bank, 178 U. S. 524, 20 Sup. Ct. 1,000, 44 L. Ed. 1175. That case was 
a thoroughly considered one. The object sought in that case was, in 
one respect, just the same as in the case at bar, viz., the trustée wanted 
to reduce to physical possession property which was not in his hands, 
but to which, as he alleged, he was entitled. And the suprême court 
held that the trustée must litigate the matter in a state court ; which 
state court would hâve exclusive jurisdiction unless the adversary to 
the trustée would consent to come into the fédéral court. The lan- 
guage of the opinion in that case has been criticised, but the holding 
of the court in that case stands. Mitchell v. McClure, 178 U. S. 539, 20 
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Sup. Ct. looo, 44 L. Ed. 1182; Hicks v. Knost, 178 U. S. 541, 20 Sup. 
Ct. 1006, 44 L. Ed. 1183. Thèse two cases foUow the Bardes dé- 
cision. In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 
L. Ed. 1183, the suprême court held that property in the possession 
of the bankrupt when he was adjudicated a bankrupt, and subsequently 
seized by replevin proceedings in a state court, could be recovered by 
a proceeding in the fédéral court. Bryan v. Bemheimer, 181 U. S. 
188, 21 Sup. Ct. 557, 45 L. Ed. 814, shows this state of facts : The 
debtor made an assignment for the benefàt of creditors. Then proceed- 
ings in bankruptcy were brought. After the filing of the pétition 
in bankruptcy, the assignée in the state insolvent law proceedings sold 
some of the debtor's property. Subsequently, the adjudication in 
bankruptcy. Still later, proceedings were instituted in the fédéral 
court to recover the property thus sold. And the purchaser appeared 
in the fédéral court, and asserted his claim to the property, and it was 
held that the property belonged to the estate in bankruptcy. It will 
be observed that the purchaser surrendered himself, without protest, 
to the jurisdiction of the fédéral court. That this is what gave the 
fédéral court jurisdiction is apparent from the case, and is specifîcally 
stated in a paragraph on page 197, 181 U. S., and page 560, 21 Sup. 
Ct., 25 L. Ed. 814. Of course, the fédéral court in such a case has 
jurisdiction, and would hâve in the case at bar if the carriage company 
would consent. But it protests. Mueller v. Nugent, 22 Sup. Ct. 

26g, 46 L. Ed. , was a case where the agent of the bankrupt had the 

property. He sold the property as the agent of the bankrupt, and did 
not hold it adversely to the bankrupt. And what the suprême court 
held was that where property passed into the hands of a party as agent 
of the debtor, even before tlie pétition in bankruptcy was fîled, the 
fédéral district court could, by orders and contempt proceedings, coerce 
the surrender of such property to the trustée in bankruptcy. And this 
is emphasized by the record, wherein it is shown that after the case had 
been tried, and was about being decided, the claimant wanted to change 
his pleadings, and allège that, instead of holding the property as agent 
of the debtor, he held it adversely, and this was denied. And I hâve 
no doubt but that it was denied because, if he were an agent of the 
debtor, the court had jurisdiction, but if he held it adversely the court 
did not hâve jurisdiction, although this is my notion only. The fore- 
going is what has been held by the suprême court. And ail of thèse 
holdings are consistent one with another, and inconsistent, in my 
judgment, with the contentions of the trustée in the case at bar. 

But as an independent question, without thèse holdings of the su- 
prême court, I would regard it my duty to deny the injunction herein. 
The act of 1867 carried with it many evils, real or supposed. One of 
such evils was its oppressive and expensive features. The estâtes 
were eaten up by a most vicions fee System. The litigation was ail, 
or practically ail, in the fédéral courts, generally sitting at a great dis- 
tance from the debtor, the claimants, and the witnesses. It was the 
purpose of the présent statute to correct this, and limit the fées and ex- 
penses, and hâve the greater part of the litigation where the parties re- 
sided. Under the former statute, the title to ail property passed upon 
the mère fîîing of the pétition. The judiciary committee of the house. 
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in reporting the bill which became the présent statute, called attention 
to this evil, and said that it was corrected by passing the title as of the 
date of adjudication. And such is the language of the statute. And 
if this is not so, see what we hâve : A pétition is filed. The debtor 
can, and often does, deny the commission of the alleged act of bank- 
ruptcy. He can demand a trial by jury, and perhaps never be ad- 
judicated a bankrupt. This takes months. The petitioning creditors 
can obtain an injunction and keep the property intact. But in this 
case the creditors kept quiet and avoided such expense and liability. 
Now in the meantime can it be possible that nothing can be done by 
the debtor or by any other court ? 
The writ of injunction is denied. 



MARVIN V. UNITED STATES. 

(District Court, D. Connectieut. March 17, 1002.) 

1. CosTs— Fee Bill— Court Becokds— Expense op Cartaqe. 

Bxpenses paid for cartage of court docliets, files, and minute books 
cannot be allowed to the clerli, but the item should be presented to the 
attorney gênerai by the marshal for allowance by him, under the head 
of "Misceilaneous Bxpenses," in the department of justice. 

& Same— Charge pon Copt op Indfctment. 

A charge for a copy of an indlctment furnished by the clerk to ac- 
cused at his request, but not shown to hâve been furnished to a United 
States marshal, or under order of the court, cannot be allowed. 

8. Same — Dockbt and Final Record Fee. 

Where an accused was indîcted In a fédéral court in Texas, and was 
apprehended in Connectieut, and brought before the clerk as United 
States commissioner, but the question of his removal was referred to the 
district judge, who admltted accused to bail, and thereafter ordered his 
removal, the clerk was entiUed to charge docket, flnal record, and tran- 
script fées. 

4. Same— Copt Fées. 

A clerk of a fédéral court is entitled to charge in his fee bill In a crlm- 
Inal case for copies of papers furnished to United States attomeys at 
their request, but he cannot charge for copies of an order excusing 
juiors, and for a copy of estimated costs furnished to a coUector of In- 
ternai revenue. 

6. Same—Copies op Subpcbnas— "Warrants dp Arrbst— Complaints. 

Since proceedings in criminal cases before United States commission- 
ers are required to conform to the state practice, and in Connectieut 
the clerk of the state court is entitled to charge for copies of subpœnas, 
warrants of arrest, and complaints, a United States commissioner ia en- 
titled to charge for such items in his fee bill. 

6. Same — Charge por Fdrnishing List op Witkesses. 

A charge for furnishing a list of witnesses cannot be allowed a United 
States commissioner, the requirement belng fulfilled by sending a copy 
of the subpœna with the officer's retum. 

7. Same— Copt op Mittimus. 

Where the record of the proceedings in a criminal case shows that a 
mittimus was issued, a copy was unnecessary, and the United States 
commissioner was not entitled to charge therefor. 

8. Same — Copies op Rbcogkizancbs. 

Since Rev. St. § 1014, requires tliat the original recognizances In crim- 
inal cases be sent up, a commissioner is not entitled to charge in his fee 
bill for copies thereof. 

114 F.— 15 
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9. SaMB— COFT OF MlTTlMUS. 

A clerk of a fédéral court Is entltled to charge for a certlfled copy of 
a mlttimus left wlth a Jaller. 

10. Same— Unhxplainbd Charges. 

Where items of a, clerk's fee blU are suspended by the department 
"for explanation," the court wlll net Interfère to enforce allowance 
thereof untU final détermination by the department. 

11. Same— Certificates. 

Since the clerk is required to make dupllcate copies of orders to pay 
jurors, which he is required to keep in his office for public inspection, 
and such duplicates should be authenticated by the clerk's certiflcate, 
the clerk Is entltled to charge for such certificates In his fee bill. 

12. Same— Copies of Interrogaïories. 

A clerk Is not entitled to charge in his fee blU for making copies of 
Interrogatories in dépositions in a crlminal case. 
18. Same— FiMNG Dépositions and Exhibits— Continuancbs. 

A clerk is entitled to charge for flling and marking dépositions and 
exhibits in a criminel case and for continuances, and this though the 
date of each term at which such continuances were taken was not stated. 

14. Same — Itemized Statbment. 

The clerk is not required to furnish an itemized statement of charges 
for entering in his minute book a mémorandum as to court business 
transacted, and the hour of adjournment of court, as a condition to his 
right to the allowance of his fées for such entries. 

16. Samb—Statutes— Présentation of Claim bbforb Suit. 

Aets June 27 and July 1, 1898 (2 Supp. Rev. St. pp. 813, 880), providing 
that no suit can be maintained by any United States offlcer to recover 
fées unless an account theref or has been presented for allowance and 
acted on in the auditing department, having no rétroactive force, a clerk 
was not precluded from recoverlng fées in a suit begun before the 
passage of the act by reason of the fa et that through inadvertence, or 
by reason of a custom to postpone such charges until termination of the 
cause, some of the charges Included in the action had not been pre- 
sented. 

E. E. Marvin, in pro. per. 

F. H. Parker, U. S. Atty. 

TOWNSEND, District Judge. The first item is for cash paid for 
cartage of dockets, files, and minute books to and from New Flaven ; 
amount, $i.6o. This charge was disallowed by the department on 
the ground that the marshal has the custody of court files, and should 
move them, if necessary. It seems clear that this is a proper expense, 
but I do not find any provision for its payment to a clerk. This 
item should hâve been presented to the attorney gênerai by the mar- 
shal for allowance by him, under the head of "Mîscellaneous Ex- 
penses," in the department of justice. The fîrst item is disallowed. 
See Instructions to U. vS. Marshals, Attorneys, Clerks, and Commis- 
sioners, 1899, p. 89 (instruction 562). 

Item 6. The first charge is for a copy of indictment furnished by 
the plaintifï to an accused person at his request, and claimed to be 
payable under the rule that copies furnished to United States mar- 
shals in the scope of their duties, or under the order of the court, 
are chargeable. It does not appear from the statement that the copy 
was furnished to a United States marshal, or under an order of the 
court. The first charge is therefore disallowed. U. S. v. Van Duzee, 
140 U. S. 169, II Sup, Ct, 758, 35 L. Ed. 399. The second charge 
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is $1 for doçket fee; final record, $3.15; and transcript of proceed- 
ings before plaintiff as United States commissioner, $3.45, — made in 
the case of United States v. Teams. This item does not seem to 
come within the cases cited. Teams came into this district, and while 
hère was indicted in the United States district court at Paris, Tex., 
for murder. A copy of the warrant was brought hère, and accused 
was brought before plaintifï and admitted his identity. He stated 
that he purposed to go to Texas and stand trial, but did not wish 
to be sent there long prior to the date of trial. The matter was 
brought before Judge Shipman, in this district, who refused to re- 
move accused at that time, whereupon he was admitted to bail, and 
the hearing was adjourned from time to time until Judge Shipman 
issued a removal warrant, and admitted accused to bail on the re- 
moval warrant, himself, as judge of the district court. It is claimed 
the admission to bail, as the act of the judge of the court, required 
a docket and a record of the case to be made in the court. This 
charge is allowed. The third charge, $10.60, includes copies of pa- 
pers furnished to United States attorneys at their request in criminal 
cases, which copies, presumably, were necessary to enable them to 
prépare their cases for trial. Thèse charges are allowed. The fourth 
charges, of 75 cents for certified copies of order excusing jurors, and 
20 cents for copy of estimated costs furnished to a collector of internai 
revenue, are disallowed, as there appears to be no statutory authority 
therefor. 

That part of item 7 which is contested by the government is for a 
total amount of $34. This includes charges for copies of subpœnas, 
warrants, complaints, mittimuses, recognizances, and witnesses. The 
statutes and authorities hold that proceedings before a commissioner 
should conform to the state practice. Gen. St. Conn. § 697; U. S. 
V. Barber, 140 U. S. 164, 11 Sup. Ct. 749, 35 L. Ed. 396; U. S. v. 
Ewing, 140 U. S. 142, II Sup. Ct. 743, 35 L. Ed. 388; Marvin v. 
U. S. (C. C.) 44 Fed. 405, 410, 411 ; U. S. v. Dundy, 22 C. C. A. 219, 
76 Fed. 355. In this state the charges for copies of subpœnas, war- 
rants of arrest, and complaints are proper ones, and are therefore 
allowed. The charges for list of witnesses are disallowed, as the re- 
quirement is fulfilled by sending copy of subpœna with the officer's 
return. As to the mittimus, it appears from the record of proceed- 
ings that one was issued, and therefore a copy was unnecessary. As 
to recognizances of witnesses, Rev. St. § 1014, requires that the orig- 
inal recognizances should be sent up. The charges for copies of mitti- 
mus and recognizances are therefore disallowed. U. S. v. Barber, 
140 U. S. 167, II Sup. Ct. 749, 35 E. Ed. 396. 

Item 8. Charge for certified copy of mittimus left with jailer is al- 
lowed on the authority of Van Duzee v. U. S. (D. C.) 48 Fed. 643, 
651 (item 16) ; Erwin v. U. S. (D. C.) 37 Fed. 470, 487, 2 E. R. A. 
229 (item 15). 

As to item 10, for $2, the comptroller's report (152,913) states that 
this charge "is suspended" for further explanation. By the auditor's 
report (page 9, item 18), it appears that this item has never been ex- 
plained. "If such claims are presented to the department for allow- 
ance, and this department, in the exercise of its discrétion, suspends 
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action ûpbn tHetn until proper'vduchers are furnished, or other rea- 
sonable requirements are compliéd with, the courts should not assume 
jurisdiction until final action is taken. So long as the claim is sus- 
pended and awaiting final détermination in the department, the court 
should not be called on to interfère." U. S. v. Fletcher, 147 U. S. 
664, 667, 13 Sup. Ct. 434, 37 L. Ed. 322. 

Item II is a charge of $9.45 for certificates of substance of orders 
to pay jurors. The statute requires such vouchers and accounts to be 
made in duplicate; that the clerk shall forward the originals to the 
proper accounting officers, and "retain in his office the duplicates, 
where they shall be open to public inspection at ail times." If the 
department had not required a duplicate copy, or that such duplicate 
copy should be authenticated, the clerk would not be entitled to thèse 
fées. U. S. V. Van Duzee, 140 U. S. 169, 174, 11 Sup. Ct. 758, 35 
L. Ed. 399; Jones v. U. S. (D. C.) 39 Fed. 410, 412. But as the 
copy required must be a duplicate, and must be one appropriate for 
public inspection, it should be authenticated at least by the certificate 
of the clerk. This item is allowed. 

Item 13, for filing interrogatories and cross interrogatories attached 
to a commission to take testimony in United States v. Sait; making 
copies thereof for the use of the court in hearing on allowance of 
same, 60 cents; for filing and marking dépositions and exhibits, $1.50; 
total, $2.10. The charges for copies of interrogatories, 60 cents, are 
disallowed on the ground that there is no provision therefor in the 
fee bill. The charges for dépositions and exhibits, $1.50, are allowed. 
Goodrich v. U. S. (C. C.) 35 Fed. 193; U. S. v. Van Duzee, 140 U. 
S. 169, II Sup. Ct. 758, 35 L. Ed. 399. 

Item 16. Charges for continuances, 90 cents, are allowed. Rev. 
St. § 828; U. S. V. Kurtz, 164 U. S. 49, 17 Sup. Ct. 15, 41 L. Ed. 346. 
No necessity appears for stating the date of each term. 

Item 17. Charges under this item amount to $6, and are for enter- 
ing in the minute book a mémorandum as to court business trans- 
acted and the hour of adjournment. This charge was suspended for 
an itemized statement of same. It does not appear that any such 
itemized statement is required, and the charge is allowed. Erwin v. 
U. S. (D. C.) 37 Fed. 470, 2 L. R. A. 229. 

The charges in items 18, 19, and 20 are for charges correct in 
amount, and such as are allowed in the ordinary quarterly accounts 
of clerks. Some of the charges were omitted from the plaintifï's ac- 
counts through inadvertence, and others because of his custom to 
postpone such charges until the termination of the cause. They hâve, 
however, been presented in a supplemental account, and approved by 
the court. For this reason thèse items hâve not been presented to 
or passed upon by the auditing department. In accordance with 
the provisions of acts of June 27 and July i, 1898 (2 Supp. Rev. St. 
pp. 813, 880), no suit can be maintained by a United States officer to 
rècover fées unless an account therefor has been presented for allow- 
ance and acted upon in the auditing department. This suit, however, 
was commenced prior to the passage of said statute. The statutes 
are not rétroactive, and therefore do not affect plaintiflf's right to rè- 
cover. Thèse charges are allowed. 
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In re DRAKE. 
(District Court, D. South Carolina. March 24, 1902.) 

ISTOLTJNTART BaNKRDPTCY— PeKSONS EnGAGED CHIBPLT IN FaRMINO. 

On an Issue whether défendant was "engagea chlefly In farmlng," 
within Bankr. Act, § 4, excepting such persons from proeeedings in in- 
voluntary bankruptcy, it was shown that the stationery used by him in 
ordering merchandlse had the words "Merchant and Planter" at Its top, 
and a traveling salesman testlfled that In outward appearance, etc., de- 
fendant's place o( business dld net differ from an ordinary country store. 
The bankrupt showed that he Uved about 10 miles from town; that he 
had several large plantations under cultivatlon; that about one third of 
the land was worked by hired labor, another third on shares, and the 
remaining third let for a stipulated rental, défendant reservlng the gên- 
erai control; that he bought ail the fertilizers and provided the planta- 
tion supplies, and for that purpose kept what he called a "little com- 
missary," selling a few goods to outside parties. It appeared that he 
and his brother had been engagea in a mercantile business on the same 
promises some time before, which ended in failure, etc. In explanation 
of the printed letter heads, défendant said he thought they "looked 
nlce." A bank président testlfled that he loaned défendant about $5,000 
per year for his farming business and nothing for his mercantile busi- 
ness, and that he regarded hlm as engaged chlefly in farming. Mer- 
chants testifled to selling him goods for family use. His neighbors 
testlfled that they regarded him as engaged chlefly in farming, etc. 
Selct, that défendant was not subject to involuntary bankruptcy. 

In Bankruptcy. 

Willcox & Willcox, for petitioners. 
Knox Livingston, for respondent. 

BRAWLEY, District Judge. The only question in this case is 
whether J. N. Drake is a person "engaged chiefly in farming," which 
the answer sets up as a défense against the pétition in involuntary 
bankruptcy, alleging the making of a gênerai assignment that is not 
denied. On the part of petitioners requisite in number and amount 
of claims it is proved that the stationery used in ordering merchandise 
had the words, "J. N. Drake, Merclaant and Planter," printed and 
stamped at the top of the page ; and a traveling salesman for one of 
the largest creditors testifies that he visited the premises where the 
mercantile business was conducted, and that in ail outward appearance 
and in the character of the goods therein it did not differ from what 
is ordinarily known as a country store; that the building was filled 
with counters and shelves and an iron safe, and therein differed from 
the class of buildings known -in the country as "commissaries," where- 
in, according to the custom proved, the larger plantera keep the sup- 
plies for their own plantations. On the part of the alleged bankrupt 
it is proved that he lived about lo miles from Bennettsville, in the 
county of Marlboro ; that in the year 1891 he had under cultivation 
Argyle plantation, containing 350 acres, the Covington place, con- 
taining 225 acres, and the L,ane tract, containing 85 acres, the title 
to ail of which was in his name, and a tract of 450 acres, the title to 
which was in his children ; that his expectation that year was to 
raise 600 baies of cotton upon thèse lands, but, owing to the bad 
season, the lands produced only about 300 baies, and the testimony 
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makes it clear that a like disaster attended ail the farmîng opérations 
in that section of the state daring that year. J. N. Drake testifies : 
That he an^, his hrother conduçted a mercantile business about i8 
years ago upbn the premises described, which énded in failure. That 
thereafter he, in partnership with a brother, was in a mercantile busi- 
ness' at a point about two miles distant, which firm was dissolved in 
the year 1899; and that during tjie years 1900 and 1901 he was en- 
gaged chiefly in farming, and was oot engaged in any mercantile busi- 
ness, except in connection with his farming opérations, which were 
cotlducted substantiàlly as follows: ' About one-third of the land was 
cultivated with hired labor, at stipulated wages. About one-third 
of it was farmed upon shares of the crop. In some cases he furnished 
ail of the commercial fertilizers, and fed the Stock, giving to the la- 
borers ppe-third of the crop. In some cases, where the laborers were 
to furnisB one-half of the fertilizers and the stock, they received one- 
half th« crop. About one-third of the land was let for a stipulated 
tentai; but by contract he had the gênerai control, direction, and 
management of ail the lands cultivated, as well of that for which he 
was to receive a stipulated rental as pf that wherein he employed 
the laborers at fixed wages. He bought ail of the fertilizers for ail 
of the lands, and provided the plantation supplies for ail of the la- 
borers and tenants, and for this purpôse kept what he calls a "little 
commissary" ; thèse supplies being kept at the place and in the store- 
house where he and his brothers, as already described, had formerly 
carried on a country store. He says that this was for the convenience 
and benefit of his farming interests, and for supplying his own hands 
and tenants, and that, although he sold a few goods to others for 
cash, whenever parties called for them, he did not advertise or other- 
wise solicit business ; that ail of the fertilizers bought were used upon 
his farm^ except a small portion, which he let his brother hâve; and 
that the groceries and other goods were supplied to the laborers and 
hands employed upon his farms, it being the custom of the country, 
and necessary to the conduct of farming opérations upon any large 
scale, for the landowner to keep on hand and supply the laborers 
with such groceries and other articles of merchandise as were re- 
quired. In explanation of the printed letter heads, he said he thought 
it "looked nice." The président of the bank at Bennettsville with 
which Drake did business testifies that for several years he had loaned 
him about $5,000 per annum for the conduct of his farming opéra- 
tions, taking liens on his crops ; that he did not lend him any money 
for conducting any mercantile business ; that he regarded him as 
chiefly engaged in farming, and the other business was an appendage 
to his farming, the store which he designated as a "commissary" being 
for the purpose of supplying the persons employed on his farms. 
Merchants at Bennettsville testify to selling him gênerai merchandise 
for his faraily use. His neighbors ail testify that they regarded him 
as chiefly engaged in farming, and that the store described was kept 
for the purpose of supplying his hands. AU of the witnesses concur 
in saying that, by the custom of the country, a store or "commis- 
sary," as they call it, was kept by ail farmers or planters for the pur- 
pose of furnishing supplies to their laborers whenever the farming 
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opérations required the employment of any considérable amount of 
labor; that this practice had grown up out of the necessities of their 
situation, and enabled them the better to control the labor, and to 
prevent their men from going ofif to the neighboring towns to secure 
the supplies necessary to the plantation; the greater the distance 
from the towns, the greater being the necessity for such stores. The 
contention of the petitioners is that, as to so much of the land as 
was net cultivated by Drake personally, he could not be said to be 
engaged in farming; that his relation to it was simply that of land- 
lord, and that his tenants were the farmers. The testimony of Drake, 
which has not been contradicted, is that he exercised supervision, 
control, and management of ail the labor employed upon ail of his 
lands. 

The suprême court of this state, in Carpenter v. Strickland, 20 S. C. 
I, held that a person employed to cultivate the land of another, and 
who received for his services one-half of the crop produced, was a 
laborer, and, under the statute, could not give a lien upon the crop. 
It is suggested, too, that there is a distinction between a "planter" 
such as Drake describes himself in his letter heads and a "farmer," 
and that the word "farming" in the statute should be given a restricted 
meaning, and applies only to those actually working on the land. 
The précise words of the act are (section 4) : "Any natural person, 
except a wage-earner, or a person engaged chiefly in farming or the 
tillage of the soil, * * * may be adjudged an involuntary bank- 
rupt," etc. 30 Stat. 547. There was a well-marked distinction in 
South Carolina anterior to the war between the states between a 
planter and a farmer, but the distinction has disappeared with the so- 
cial and économie conditions which produced it, and for the purposes 
of this case it would be as idle to discuss it as the social conditions in 
Judea described by St. Matthew when those bidden to the marriage 
of the king's son "made light of it, and went their ways ; one to his 
farm, another to his merchandise." Nor will it profit to trace his- 
torically the meaning of the word "farming." In its purely agricul- 
tural sensé, its use is comparatively modem. Within the purview 
of this statute it is understood to mean the business of cultivating 
land, or employing it for the purposes of husbandry; and a farm is 
a tract devoted to cultivation under a single control, whether it be 
large or small, isolated, or made up of many parcels. For a long 
time after the words began to be used in an agricultural sensé, they 
were applied to lands held on lease, and "démise, lease, and to farm 
let" are still the operative words of a lease, but they are, in modem 
use, applied without respect to nature of tenure. Robinson Crusoe 
says, "I farmed upon my own land," so it appears that the words 
hâve been used in their présent sensé for nearly 200 years. Under 
the proofs in this case the défendant had the direction and control 
of the farming opérations upon ail of the land described, and was 
"engaged in farming," and I am of opinion that thèse words cannot 
be given the restricted meaning which would take out of the protec- 
tion of the statute only those engaged in actual labor upon the farfn. 
"Wage-earners" are excepted, and, if it was intended to except only 
the agricultural laborer, the words "tiller of the soil," or some other 
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apt expression, would hâve been employed. When the bankrupt act 
excepts from its opération persons "engaged chiefly in farming or 
the tillage of the soil," due effect must be given to the words. The 
act defi^es "wage-earner" as an "individual who works for wages, 
salary, or hire, at a rate of compensation not exceeding one thousand 
five hundred dollars per year," and, if the intent was to limit the pro- 
tection of persons engaged in agricultural pursuits to those only who 
were farming upon a small scale, it could easily hâve been done. It may 
be difificult to find a gpod reason why this défendant should be pro- 
tected from the conséquences of an act which, in every other class, 
would entail adjudication in bankruptcy; but it is not for the courts 
to vindiçate the wisdom of laws which it is their duty to administer. 
If he is "engaged chieflv in farming," he cannot be adjudicated a bank- 
rupt in an involuntary proceeding, and the test must be whether his 
chief occupation — the pursuit from which he expects to dérive his sup- 
port and profit— is farming or some other. The testimony leaves 
little room for question on that point. Although his purchases of 
merchandise were large, amounting to fifteen or twenty thousand dol- 
lars, a large part of this was for commercial fertilizers used upon the 
land. The remainder, he says, was sold to his laborers, etc., at a 
profit, which he says was small, owing to the compétition of neighbor- 
ing stores. His time was mainly devoted to the management and 
supervision of the farming opérations, while the store was in charge 
of his nephew, a youth of 17 or 18 years. It might require a nice cal- 
culation to détermine whether the profits from his farming were 
greater than the profits on the merchandise, but there is nothing in 
the testimony which would lead to any correct conclusion on that 
point. It appears that, owing to the disastrous season, there were no 
profits from any source, and that nearly $5,000 of advances to per- 
sons engaged on the farms remains unpaid. That he regarded his 
mercantile business as an incident to his farming opérations; that 
he made no attempt to extend it, and devoted his time and énergies 
to his farms, and looked to them mainly for his profits, — seems to be 
clear. If so, it would follow that he is a "person engaged chiefly in 
farming," and the pétition must, therefore, be dismissed. 

Inasmuch as the petitioners were doubtless misled a? to the nature 
of the defendant's business by the letter heads which he used, it is 
considered that he is not entitled to recover costs from them. 



DIOKINSON et al. v. CONSOLIDATED TRAOTION CO. et al. 

(Circuit Court, D. New Jersey. February 13, 1902.) 

î. CoRPOBATiONB— Suit bt Stockholdbb — Anjstulment op Kxbcuthd Con- 

TUACTS. 

Where the management of a number of street rallroad Unes was Con- 
solidated In a single Company by means of leases executed by the sev- 
eràl companies owning the same, wlth the approral of a majority of 
their stoCkhblders, and the lessee has gone Into possession and is op- 
«rating such Unes, and has Issued and sold a large amount of stock and 
bonds for the purpose of carrylng out Its plans, a court will not annul 
one of the leases, and compel the restoratloa of the property to the 
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lessor, at suit of a single stockholder thereln, unless a légal 'WTong and 
Injury hâve clearly been done to him, or the corporation of whlch he ia 
a stockholder. 

8. SaMB — JURISDIOTION — PlBADING. 

While a stockholder in a corporation may, under certain elrcumstan- 
ces, maintaln a suit in his own right agalnst the dlrectors to restraln 
them from dolng an Illégal or ultra vires act, yet vrhere such act bas 
been consummated, and by virtue thereof some third person has ac- 
quired rights, as agalnst such person the rights of the stockholder are 
dériva tive, and not primary, and dépend upon the failure and refusai 
of the corporation to enforce such rights in Its own behalf; and he can 
only maintaln a suit to annul the action taken in rlght of his corpora- 
tion, and where the suit is In a fédéral court, by bringlng hlmself with- 
In the requirement of equity rule 04, by showing in his bill that he has 
made proper efforts, wlthout success, to secure such action as he de- 
sires on the part of the managing directors of the corporation, or, if nec- 
essary, by the stockholders, or by alleging such facta as will excuse a 
literal compliance with the rule, by maklng It appear that such efforts 
would hâve been futile. 

8. Samf:. 

A suit in a fédéral court by a mlnorlty stockholder against his cor- 
poration and another to annul a lease of tlie property of the corpora- 
tion to its codefendant, whlch has been executed by the directors with 
the approval of a majority of the stockholders, given at a meeting duly 
ealled for the purpose, is one in which the stockholder sues in the right 
of the cori)oration, whetlier the luvalidity of the lease is asserted on the 
ground of fraud of the directors, or because it was ultra vires; and, to 
autliorize the court to entertain such suit, the bill must contain the 
jurisdictional averments required by equity rule 94. 

4. Pleadinh— Amendmknt — Scpflting Jduisdictiosal Avkrments. 

Jurlsdiction must afflrmatively appear at every stage of a case, and 
the court is without authority to permit amendments to supply essential 
jurisdictional averments in the bill. 

6. Corporations— Suit by Stockholder. 

The provision of equity rule 94, wblch requlres a bill flled by a stock- 
holder, founded on a right whicli may properly be asserted by the cor- 
poration, to "set forth with particularity the efforts of the plaintiff to 
secure such action as he desires on the part of the managing directors 
or trustées, and If necessary of the shareliolders, and the cause of his 
failure to obtaln such action," mcrely prescribes a rule of pleading; but 
the efforts of plaintiff so required to be alleged are jurisdictional unless 
it is both alleged and proved that they would hâve been futile, and 
where the question cornes up on flnal hearing the évidence must be 
rësorted to for the purpose of ascertaining whether the allégations re- 
lied upon to excuse the failure of plaintiff to apply to the directora or 
stockholders to bring the suit are true In point of fact 

6. Samk. 

Plaintiffs in a suit in a fédéral court alleged that they became the 
owners, as executors, of stock in one of two corporations which were 
made défendants; that while such owners the directors of such cor- 
poration leased ail of its property to its codefendant; that such lease 
was the resuit of fraud and conspiracy of the directors, was ultra vires, 
and was highly detrimental to the interests of the stockholders gen- 
erally; that plaintiffs had, In a frlendly manner, applied to the de- 
fendant corporations and to the directors to deslst from such acts, but 
without effect; and the bill prayed that the lease be annulled. There 
was no allégation that plaintiffs had applied to the directors or stock- 
holders to bring the suit but It was alleged that the directors who made 
the lease controlled the majority of the stock. The proofs showed that 
the latter allégation was untrue; that the lease was eonflrmed by a large 
majority of the stockholders at a meeting duly ealled for the purpose, 
and that during the 18 months whlôh elapsed between the maklng of 
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■ the lease and the brlnglng of tbe suit there had been a number of 
stbckl^oJders' meetings, and a new board of dlrectors liad been elected, 
only 5 of whom, ont of 15, were dlrectors at the tlme the lease was 
made. EelA, that tbe allégations of the blU were not sufflclent to ex- 
cuse the fallure to allège the Jurisdlctional fact requlred by equity rule 
îM:, that plalntlfCs had made efCorts to secure from the dlrectors, or, 
failing in that, from the stockholders, the action they desired, and tbe 
cause of thelr fallure, nor the prbofs sufflclent to entitle plalntllïs to 
maintain the suit bad such allégations been made. 

7. Bame— Gkounds FOU Annclling Contbact— Feadd of Dirbctoms. 

The dlrectors of a street rallroad company, who owned about one- 
third of Its stoclc, with the approval of a majority of the stockholders 
leased Its property for a long term of years to another company, pur- 
suant to a plan to unité the Unes of the lessor and a competing com- 
pany, together wlth those of the lessee, under a single management. 
In thls plan a majority of the dlrectors of the lessor company were 
Interested, and after its consummatlon they became stockholders, and 
some of them dlrectors. In the lessee company; paying for the stock, 
however, the same as other subscrlbers. ïhe lessor company had a 
floating debt, besides Its bonded debt, and no available funds, and had 
never pald a dividend. As a resuit of the lease, its debts were assumed 
by the lessee, and it was placed on a dlvidend-paying basis, which 
caused the market prlce of its stock to advance nearly 50 per cent. 
BeW, that there was nothing in such facts to establish fraud and con- 
spiracy on the part of the dlrectors which would authorize a court of 
equity to annul the lease at suit of a minorlty stockholder, commenced 
18 months after Its exécution, and after the lessee had been In control 
and opération of the Consolidated Unes, and had marketed Its stock and 
bonds with référence to the same. 

8. 8ame— Power to Lkass Phopbbty— Traction Companies undkr Nkw 

Act N. J. March 14, 1693 (Gen. Pub. Laws 1893, c. 172), authorizlng 
the organlzatlon and providing for the régulation of traction companies. 
In section 16, authorizes any corporation created thereunder to lease 
the property and franchises of any other corporation owning or opéra t- 
Ing any street railway, subject to conditions thereln prescribed. Helé, 
that It also conferred power on one of two corporations organized there- 
under to lease Its property to the other. 

*. Bame— MoDB of Exkrcisino Power. 

Power glven to a corporation by Ita charter, or by the gênerai act 
under which it is Incorporated, to lease its property and franchises, 
enters into the agreement between its stockholders; and, where no 
particular mode of exerclsing such power is prescribed, it may be exer- 
cised in the same manner as other gênerai powers of the corporation,— 
ty the vote of a majority of the stockholders, or by the board of dlrectors. 

10. Same— RiGHTS of Minority Stockholder. 

Where a corporation Is authorized by the law under which it Is 
created to lease ail of Its property and franchises, the making of such 
a lease does not deprlvé a dissentlng stockholder of hls property 
wlthout due process of law, slncè the exercise of such power by a 
majority was ono of the Implled conditions under which he became a 
stockholder. 

11. Bame- New Jersbt Statuts. 

Act N. J. March 14, 18!)3 (Gen. Pub. Laws 1893, c 172), after author- 
izlng traction companies organized thereunder to lease the property and 
franchises of any other street railway company, provides, in section 
17, that any stockholder In a company which shall so lease its property 
who objects to such action may Instltute a proeeedlng in court, In which 
hls damages shall be appraised, and also the value of bis stock, and that 
the lessor company shall either pqrehase his stock at the appraised value, 
or pay the damages assessçd. Bêlé, that such provision is not Invalid as 
against a stockholder In a corppration organized under the act, who 
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took hls stock subject to such condition, as authorlzlng a condemnatlon 
of hls property under the power of emlnent domain for private use, but 
that It Is valld, as provldlng an addltional remedy for hls beneflt, of 
which he may avail himself, or not, at hls option. 

In Equity. Suit by stockholders to annul a lease made by the cor- 
poration. 

Joseph A. Duffy and Charles J. Roe, for complainants. 
Coult & Howell and Spencer Weart, for défendants. 

GRAY, Circuit Judge. The bill in this case was filed December 
28, 1899, by the complainants, both citizens and résidents of the state 
of Maryland, as executors of Samuel T. Dickinson, deceased, a citizen 
of New York, who died October 9, 1896, appointing the complainants 
his executors by his last will probated in the state of New York. The 
bill and answer, as summarized in complainants' brief, are as follows: 

The défendants are corporations of New Jersey and citizens of the 
States of New Jersey, New York and Pennsylvania, ail of whom hâve 
answered. The bill allèges that the complainants are the owners as 
executors of 100 shares of the capital stock of the Consolidated Trac- 
tion Company, which came in their hands as assets of the estate of 
their testator. That the Consolidated Traction Company was in- 
corporated on March 15, 1893, under an act of the législature of New 
Jersey, particularly set forth in the said bill of complaint. That on 
September 25, 1893, the Consolidated Traction Company leased the 
property and franchises of the Jersey City and Bergen Railroad Com ■ 
pany, a spécial corporation of New Jersey. (Schedule B.) That on 
January 2, 1894, the Consolidated Traction Company leased the New 
Jersey Traction Company, a corporation organized under the act con- 
cerning corporations. (Schedule C.) That they also became pos- 
sessed of the capital stock of a ferry line. (Schedule A.) That they 
thereby became the owners of very valuable franchises, which were 
continually increasing in value aud in financial returns. That on June 
12, 1894, the North Jersey Street Railway Company was incorporated 
under the same act under which the Consolidated Traction Company 
was incorporated. That prior to the lease hereinafter mentioned, the 
North Jersey Street Railway Company was a small company, having 
but little property and few franchises. The bill further sets forth the 
directors of the Consolidated Traction Company and the North Jersey 
Street Railway Company on March i, 1898, and also the directors 
of the Consolidated Traction Company on March 22, 1898, and the 
directors of the North Jersey Street Railway Company on June 26, 
1898, and the directors of both companies on November i, 1899, ail of 
whom are made défendants. That in the month of March, 1898, the 
directors of the Consolidated Traction Company, to wit : — Edward P. 
C. Young, John D. Crimmins, P. A. B. Widener, A. J. Cassatt, Jere- 
miah O'Rourke, Thomas F. Ryan, A. Q. Garretson, William L. 
Elkins, Elisha B. Gaddis, Thomas Dolan, Almeric H. Paget, David 
Young, J. Roosevelt Shanley, C. A. Griscom, and George F. Perkins, 
controlling the majority of the capital stock of said company, knowing 
the value of its franchises and property and the increasing income of 
the same, for the purpose of benefiting themselves personally and di- 
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verting the.same from the stockholders at large, combined with Ber- 
nard M. Shaoley and the directors of the North Jersey Street Railway 
CcMpkny, to wit, Jariles J. Corbière, Wilber S. Johnson, Dudley Far- 
rand, Halsey Barrett, John J. Kehoé, John E. McArthur, William J. 
Davis, Jphn W. Omberson, James E. Hulshizer, Jr., and Henry M. 
Doremus, who were agents of the directors of the Consolidated Trac- 
tion Company, to transfer by means of lease, the Consolidated Trac- 
tion Company to the North Jersey Street Railway Company. That 
in pursuance of such scheme, on May 25, 1898, the Consolidated Trac- 
tion Company executed a lease of its property and franchises to the 
North Jersey Street Railway Company for 999 years ; which lease is 
appended to and made part of the bill. That the complainants had no 
notice of this transaction. That the money by which this scheme was 
carried ont was furnished by the proceeds of the sale of $6,500,000 of 
bonds secured by a mortgage issued by the North Jersey Street Rail- 
way Company, the security for which was principally the property 
and franchises of the Consolidated Traction Company, and the money 
necessary to pay the interest and the rédemption of such bonds arising 
from the earnings of the Consolidated Traction Company, That 
Bernard M. Shanley, through whom the transaction was brought 
about, was made président of the Consolidated Traction Company, 
and by the terms of the lease was given $10,000 a year. The bill 
further allèges that the said lease is invalid, unconstitutional and void, 
and charges fraud and breach of trust on the part of the directors of 
the Consolidated Traction Company. That application was made to 
the défendants to redress the wrong, which was refused. And pray- 
ing that the lease may be set aside and declared null and void, and 
the property of the Consolidated Traction Company be restored to its 
stockholders, and that the North Jersey Street Railway Company ac- 
count for the profits derived from the opération of the franchises and 
property of the Consolidated Traction Company. 

The answer filed by the défendants .admits the leasing and the organ- 
ization of the companies, and states the constituent formation of the 
Consolidated Traction Company. It dénies that the directors had any 
interest in the North Jersey Street Railway Company, directly or indi- 
rectly. And says that the stock of the North Jersey Street Railway 
Company was la wfully issued for a valid considération paid to the 
Company, and dénies the right of complainants to question the same. 
That the Consolidated Traction Company employed its entire stock of 
$15,000,000 and had issued its entire bonds of $15,000,000. That on 
March 28, 1898, it was further indebted to a list of persons in amounts 
thêre given, amounting to $1,007,128.78. That it was in receipt of a 
large income from trafRc, but that additional expenses necessary for 
extension and gênerai development of the System had exhausted its 
funds, and the légal limit of its capacity to borrow money had been 
reached, and some immédiate relief had to be had. That the Newark 
& South Orange Railway Company was a competitor with the Con- 
solidated Traction Company in the railway business in the county of 
Essex, which compahy was operated independently and not controlled 
by the Consolidated Traction Company or individuals composing its 
board of directors. That the North Jersey Street Railway Company 
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was another competitor, and on March 28, 1898, had an authorized 
capital of $5,000,000, of which only $325,400 was subscribed. That in 
the month of April, 1898, its capital was increased to $15,000,000, with 
authority to issue $15,000,000 of bonds; setting forth its directors. 
That prior to March 28, 1898, a proposition was made by the North 
Jersey Street Railway Company, through its président, to lease the 
franchises and leaseholds of the Consolidated Traction Company for 
999 years, naming the directors of the Consolidated Traction Com- 
pany. That the proposition was submitted by and under a resolution 
of the board of directors of the Consolidated Traction Company, on 
March 28, 1898, to the stockholders ; that notice was sent to Samuel 
T. Dickinson, the complainants' testator, at 239 Washington street, 
Jersey City, where in his Hfetime and at the time of becoming owner 
of the 100 shares of said company's stock he had an office, and also 
the date of the meeting advertised in a Jersey City newspaper. That 
at the stockholders' meeting, 108,333 of shares in interest voted in 
favor of making the lease, and 26,132 shares in interest voted against 
the same. That the minority stockholders were led by John D. 
Crimmins, one of the directors of said corporation, who afterwards as- 
sented to said lease. That by virtue thereof the North Jersey Street 
Railway Company took possession on June i, 1898, of the property 
and franchises of the Consolidated Traction Company, and hâve been 
operating the same since. 

The answer dénies fraud or conspiracy, or that any of the direct- 
ors of the Consolidated Traction Company were interested in a 
single share of the stock of the North Jersey Street Railway Com- 
pany, or that the board of directors were the largest stockholders 
of the Consolidated Traction Company. And says that early in 1898 
the board of directors of the North Jersey Street Railway Company, 
by their agents, with the avowed purpose of placing the control of 
ail of said railway Systems under one head, began negotiations to 
purchase the capital stock of the Newark & South Orange Railway 
Company, and that such proceedings were had in relation thereto 
that eventually, as part of said plan, the North Jersey Street Rail- 
way Company became the owner of ail the capital stock of the New- 
ark & South Orange Railway Company, for which it paid the sum 
of $1,500,000; that it took up the bond issue of $1,525,000 of that 
road and paid ofif the floating debt, amounting to $235,000, and pay- 
ing upwards of $3,250,000 in cash therefor from the money that was 
realized from the sale of the bonds and stock of the North Jersey 
Street Railway Company; and that the transaction was completed 
so that the North Jersey Street Railway Company took possession 
of the property and franchises of the Newark & South Orange Rail- 
way Company on May 25, 1898, six days prior to the time when 
the North Jersey Street Railway Company took possession of the 
property and franchises of the Consolidated Traction Company. 
And charges that the complainants had knowledge of the intention 
of the North Jersey Street Railway Company to purchase the stock of 
the Newark & South Orange Railway Company, and that they knew 
when the same had been purchased, and that the purchase was part 
of the gênerai plan conceived by the North Jersey Street Railway 
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Company for placing the opération and control of ail of said rail- 
way fines under one management; and that ail the stockholders, ex- 
cept the complainants hâve acquiesced and tacitly consented. They 
admit that the complainants personally, or by attorney, came to the 
office of the Consolidated Traction Company in the beginning of the 
year 1899, ^"^ that the treasurer and counsel of the company ex- 
plained to them fully the conditions of the lease, and exhibited to 
them fully the manner in which it had been authorized and ex- 
ecuted, and stated to them briefly the reason why the lease had been 
entered into, and gave them full information as to their rights as 
stockholders, etc.; that the complainants expressed dissatisfaction 
and claimed that the législature could not pass a law authorizing the 
lease. That they had been subject to expenses and disbursements 
by reason of the lease, and that the stock of the Consolidated Trac- 
tion Company had risen in value. That the original intention on the 
part of the officers, directors and stockholders of the said three 
corporations in uniting their roads under one management, was to 
operate them in a more economical manner and with greater satis- 
faction to the large number of people who daily became passengers 
tbereon. That it would be inéquitable and unjust to set aside said 
lease and interfère with the business of the North Jersey Street Rail- 
way Company, and take from its stockholders and bondholders a 
large part of the considération upon which the value of their stock 
and bonds dépend. 

An amendment was allowed by the court to be filed to the bill, 
covering certain alleged spécifications of fraud that complainants 
claimed to hâve discovered in the taking of the testimony. Upon 
the issues thus framed, testimony was taken on both sides, and the 
contentions on the part of the complainants are : First. That such 
fraud bas been shown on the part Of the directors of the Consoli- 
dated Traction Company as vitiates the wholè transaction of the 
lease. Second. That the lease of the Consolidated Traction Com- 
pany was an illégal, as well as an ultra vires, act on the part of the 
défendants. Third. That the lease in question, in its effect, takes 
the private property of the complainants, against their assent, and is 
in violation of the rightS of complainants, guarântied to them by the 
constitution of the United States. Their bill, theréfore, prays that 
the défendants; and eàch of them, may be restrained from carrying 
on the business of the Consolidated Traction Company, under the 
lease to the Nbrth Jersey Street Railway Company ; and that the 
said executed ihdenture of lease may be set aside and declared nuU 
and void; and that the property of the Consolidated Traction Com- 
pany may be restored to it and to the stockholders thereof; and 
that the North Jersey Street Railway Company may desist from oper- 
ating the railways of the Consolidated Traction Company; and may 
àccount for the profits derived by it from the opération of the street 
■railway lines, franchises and other'';^ri3perty of the Consolidated 
Traction Gonip^ny, of whiàh it obtainéd possession by virtue of said 
indenture of leàse ; that the North j'ersey Street Railway Company 
may deSist frprii paying any §ums of mohey to the Consolidated Trac- 
tion Company in accordance virith the terms set forth in said in- 
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denture of lease, and that the Consolidated Traction Company may 
desist and refrain from accepting the same, and that the Consol- 
idated Traction Company, or its directors, and the North Jersey 
Street Railway Company, or its directors, may desist and refrain 
from making any other agreement, contract, lease or other arrange- 
ment to take from the ConsoHdated Traction Company its prop- 
erty, franchises and business. 

It thus appears that the end sought by thèse complainants, as hold- 
ers, in their représentative capacity as executors of their decedent's 
estate, of loo shares of stock of the Consolidated Traction Company, 
is no less than the setting aside and nullification of an executed 
transaction of lease between the two corporations défendant, under 
and by means of which an important railway property has been 
bought ànd controlled by the lessee company, $6,000,000 of its bonds 
marketed, $15,000,000 of stock issued, and an extended railway Sys- 
tem made possible, and operated for a period of more than 18 months 
prior to the filing of the bill in this case. Conséquences that will in- 
volve the destruction of présent conditions of comfort and conveni- 
ence to a large community, and the demoralization of settled plans 
for the administration of large and valuable properties, with possi- 
ble serious resulting loss to the stockholders of the défendant com- 
panies, ought not to be lightly incurred. That a wrong and injury 
has been donc by the transactions complained of, to the estate of 
the single décèdent stockholder, whose executors are complainants 
in this case, or to the corporation of which he was a member, should 
be made clearly manifest before the asked for interférence of this 
court should be granted. But though it is true that no pecuniary loss 
or damage has been shown to hâve resulted to the holders of thèse 
100 shares of stock, by reason of thèse transactions, we must nev- 
ertheless consider whether a légal or technical wrong has been donc 
theni by reason of some contravention of their légal rights as stock- 
holders, or to the corporation itself, by reason of the illégal action 
or the fraudulent mismanagement of its interests, by those who for 
the time being controlled it. 

In the présent case, the alleged fraudulent acts of the directors 
of the Consolidated Traction Company, as well as the invaHdity and 
ultra vires character of the lease complained of, were wrongs, not 
against the complainants as individual stockholders, but against the 
corporation, for which it would be entitled to be the complainant in 
a suit such as this, and it is only because of its failure to seek a 
remedy for thèse alleged wrongs, by suit, that a minority stockholder 
is permitted to carry the fîag of the corporation, and under that flag 
fight the battle that the corporation ought to fight. Though the 
corporation is brought into court as a défendant, its real status is 
that of a plaintiflf, and the relief sought must be such as will inure 
to its benefit. A stockholder who has grounds to beHeve that his 
directors are about to do an illégal act or thing, in order to restrain 
them therefrom, need not necessarily invoke the jurisdiction above 
referred to, because the thing complained of being in fieri, his indi- 
vidual interests in relation thereto may, under certain circumstances, 
be such, that he is not compelled to deal with the corporation itself, 
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but may proceed in his own name directly agaînst the individual di- 
rectors, to obtain relief for the wrong being perpetrated against him. 
But whén the act complained of is not in fieri, bût is consummated, 
and by virtue thereof some third person has acquired rights, then, as 
against that third person, the act of his corporation having been 
consummated, the stockholder's right to ask for a decree is deriva- 
tive and not primary. A stockholder of a corporation cannot, by 
simply averring — "I am a stockholder of the corporation, and that 
corporation has made a contract which is illégal or improper, with 
another corporation" — ask that it shall be decreed against that other 
corporation, that the contract is illégal or improper, and that it 
shall surrender whatever it has taken under it. The case is one of 
corporation against corporation, and but for the equity principle 
above alluded to, and to be hereafter more fully referred to, there 
would be no relief whatever, because the third person (the other 
corporation) would say to the complaining stockholder, "You are 
not a party in any way to this case ; you are only a stockholder ; 
your corporation must sue me." But, although the stockholder as 
an individual can never go into a court of equity, and ask for relief 
against a third person, upon the ground that the corporation has 
made a bad bargain, whether by the fraudulent or the illégal action 
of its directorate, yet, if the corporation ought to bring a suit against 
sucli third person, and seek, as against him, to take back property, 
and if the corporation refuses so to do, the minority stockholder may, 
in equity, be permitted to assert the right which the corporation 
ought to assert, by alleging that the corporation so refuses to act, 
after he has made honest and bona fide efforts to induce them to do 
so, and by making his corporation a party by bringing it in as a de- 
fendant, though its real status is that of plaintiff, and seek to obtain 
for it the relief to which it would hâve been entitled, had it itself sued. 
It has long been recognized as a principle in courts of equity, that 
a stockholder may enforce a right belonging to the corporation of 
which he is a member, or obtain relief for a wrong inflicted upon it, 
and for which the corporation itself might hâve maintained a suit, 
where he makes it appear to the satisfaction of the court that he has 
honestly endeavored to induce those in control of the corporation to 
bring such suit, and that he has failed in such endeavor, by setting 
forth the particulars of his efforts and the reasons for his failure. 
The inconveniences that would resuit from the interférence of indi- 
vidual sîockholders, where thèse preHminary efforts were not made, 
are so apparent, that the suprême court of the United States has 
guarded against them, by the pererriptory requirements of a rule, 
that the bill in such cases must be under oath and contain alléga- 
tions of the jurisdictional facts above stated. This is the well-known 
ninety-fourth rule in equity, which also embraces another require- 
ment, which, owing to the peculiar jurisdiction of the circuit courts 
of the United States, had pressed itself upon the attention of thèse 
courts. This matter was the prevalence of coUusive practices for 
the purpose of creating the conditions of fédéral jurisdiction, by di- 
verse citizénship in the said courts. Accordingly, the ninety-fourth 
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equity rule was promulgated at the October term, 1891, and is as 
follows : 

"Every bill brought by one or more stockliolders in a corporation agaicst 
a corporation and other parties founded on a right wliich may properly be 
asserted by the corporation, must be verifled by oath, and must contain an 
allégation that the plaintifC was a shareholder at the time of the transaction 
of which he complains, or that hls share devolved on him since by opération 
of law, and that the suit Is not a collusive one to confer on a court of the 
United States jurisdiction of a case of which it would not otherwise hâve 
cognizance. It must also set forth with particnlarity the efforts of the 
plaintiff to secure such action as he desires on the part of the managing 
directors or trustées, and if necessary of the shareholders, and the cause of 
hls failure to obtain such action." 

There are no allégations in the bill, as filed, complying with the 
requirements of this rule. The complainants, however, contend that 
they are within certain recognized exceptions to the rule. Thèse 
exceptional conditions which are said to excuse a literal compliance 
with the rule, are consistent with the reasons that support équitable 
jurisdiction in such cases. If it is apparent in a case like the prés- 
ent, that the directors, who are alleged to hâve offended, are still 
in control of the corporation, and so implicated in the alleged wrong- 
doing as to make it certain that a deraand upon them to right such 
wrong or to bring suit for that purpose would be an idle ceremony, 
it would be unreasonable to require such demand to be made. Suits 
by one or more stockholders of a corporation, to assert a right be- 
longing to the corporation, or remedy a wrong committed against 
it, where the corporation itself is powerless to act by reason of the 
refusai of those having management and control of it, had been rec- 
ognized as cognizable in equity long before the promulgation of 
the rule referred to. The development of this équitable jurisdiction 
in England and America, is set forth in the judgment of the suprême 
court, in Hawes v. City of Oakland, 104 U. S. 450, 26 L. Ed. 827. 
Mr. Justice Miller, in delivering the opinion in that case, thus de- 
scribes and defînes this jurisdiction : 

"But, In addition to the existence of grievances which cnll for this lilnd of 
relief, it is equally important that before the shareholder is permitted in hls 
own name to institute and conduct a litigation which usually belongs to the 
corporation, he should show to the satisfaction of the court that he has ex- 
hausted ail the means within hls re.Tch to obtain, within the corporation 
itself, the redress of hls grievances, or action in conformity to hls wishes. 
He must make an earnest, not a slmulated effort, with the managing body of 
the corporation, to induce remédiai action on their part, and this must be 
made apparent to the court. If time permits or has permitted, he must show, 
If he fails with the directors, that he has made an honest effort to obtain 
action by the stockholders as a body, in the matter of which he complains 

ind he must show a case. If this is not done, where it could not be done, or 

t was not reasonable to require it." 

Such being the grounds of the jurisdiction, the court proceed to 
say that, Hke other jurisdictional facts, they should be alleged in 
the bill. In addition to this foundation of équitable jurisdiction, 
common to both English and American jurisprudence, the suprême 
court, owing to the exceptional and limited character of fédéral 
jurisdiction depending upon diverse citizenship, added in the rule an- 
other requirement, that in ail such cases, the bill of complaint thus 
114 P.~16 
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swqrn,tp, should contain an allégation negatiying collusion practiced 
for the purpose of creating the diverse citizenship ilecessary to juris- 
diction in a fédéral court. At the same term at which this judgment 
was delivered, the ninety-fourth rule, as above quoted, was promul- 
gated. This rule, of course, did not and could not create the juris- 
diction, the exercise of which it thus properly undertakes to regulate. 
The essential jurisdictional facts are prescribed by the settled équita- 
ble doctrines above referred to, and by the constitutional require- 
ment of a bona fide diverse citizenship. The manner in which the 
jurisdiction may be invoked in the fédéral courts, is prescribed by the 
said rule. 

The défendants contend that the compîainants hâve not complied 
with the ninety-fourth rule in any of its requirements. They say 
that the bill makes no allégations whatever in regard to thèse vital 
and important jurisdictional facts. It is not denied by compîainants 
that there is no allégation in the bill, as filed, "that the suit is not 
a collusive one to confer on a court of the United States jurisdic- 
tion of a case of which it would not otherwise hâve cognizance," 
and that in this respect, they hâve failed to comply with the rule. 
This rule is binding upon this court, and it is without authority to 
entertain a suit in equity, wherein the bill of complaint is lacking 
as to any of its requirements. Compîainants, however, after the tak- 
ing of testimony on both sides had been concluded, or was about 
to conclude, asked that they be allowed to amend their bill by in- 
serting the allégation, that the suit was not a collusive one, in the 
respects and in the form prescribed by the rule. And they contend 
that this amendment should be allowed at any time, inasmuch as 
they allège that the defect in the bill, which it was designed to cure, 
was a technical and formai one. We think, however, that the defect 
is not merely technical or formai. It is jurisdictional. It was with- 
in the power of the suprême court to require by rule that essential 
jurisdictional facts should appear by averment in the bill of com- 
plaint, that the bill should be sworn to, and that tfie right of the 
circuit court to entertain the suit should be conditioned upon the 
présence of such averments. An allégation in the bill under oath, 
that there is no collusion, is a condition précèdent to the jurisdiction 
of this court over the case. This court cannot permit a bill to be 
amended in a case, over which it has no jurisdiction. Jurisdiction 
niust afïirmatively appear at every stage of the case. It can be ques- 
tioned in any mode and at any time, and does not require to be for- 
mally objected to by plea or demufrer. The court may, of its own 
motion, note the want of jurisdiction and dismiss the bill. In this 
case, however, objection to the jurisdiction on the ground stated was 
made in the answer of défendants as if on demurrer. 

But passing over the question aS: to the right to amend, in the 
manner proposed, and assuming for the présent that such an amend- 
ment could be allowed, we come to the objections by compîainants, 
that this suit is not founded on rights which the corporation against 
whom the suit is brought, and of which compîainants are stock- 
holders, could properly assert, and therefore not within equity rule 
94. We think, however, that by an examination of the allégations of 
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the bill, and the prayers for relief, it will abundantly appear that the 
jurisdiction in this case, must rest primarily upon the équitable doc- 
trine, that permits a minority stockholder to assert a right or pursue 
a remedy, belonging to the corporation of which he is a member, 
and which it has declined to assert or pursue in its own behalf upon 
due demand from such stockholder, or where the circumstances are 
such as to make it clear that such demand would be idle. The thing 
complained of is a lease of its property and franchises, made by the 
corporation of which complainants are stockholders to another cor- 
poration through the action of its board of directors, confirmed by 
the stockholders as a body, at a regularly called annual meeting, 
Avith notice that the matter of such lease was to be considered. This 
lease, it is charged by complainants, was made by a board of direct- 
ors, who controlled a majority of the capital stock of the said corpora- 
tion, and who, for their own selfish purposes, are alleged to hâve 
entered into a conspiracy among themselves and with the directors 
of the North Jersey Street Railway Company, which company and 
its directors, as well as the directors of the lessor company, are made 
défendants in this suit. It is also charged that the lease so made by 
the directors, and sanctioned by the majority of the stockholders, 
was ultra vires, and therefore illégal and invalid. The fraud hère 
charged against the directors was not in fieri, but a fact accom- 
pHshed, and was clearly practiced against, and an injury to, the cor- 
poration and to the whole body of the stockholders as a corporate 
entity, and it belonged to such corporate entity, to assert the right 
to redress against such délinquant directors, and against the lessee 
corporation, if it had participated in the fraud. No right accrued to 
a single stockholder, or any number of stockholders, as individuals, 
primarily to sue in their own names, because whatever injury re- 
sulted to them as individuals, is indirect and derivative. This is true 
also as to the charge, that the lease in question was ultra vires. It 
belonged primarily to the corporation to assert the right to hâve ît 
set aside. If, however, the corporation, through its directorate, or 
its stockholders as a body in lawful meeting assembled, refused to 
assert thèse corporate rights, due demand having been made that 
they should do so by one or more stockholders, or circumstances 
having been shown from which it clearly appears that such demand 
could not be made in time, or, if made, would hâve been certainly 
futile, then, ont of thèse facts arises a distinct equity in such stock- 
holder or stockholders to institute, in behalf of the corporation, the 
suit which said corporation ought to hâve instituted, and seek before 
a chancellor for the relief to which such corporation would be en- 
titled, if it had brought suit in its own name. The relief sought 
must inure to the benefit of the corporation, which is made défendant 
for the purpose of bringing it into court, where, as we hâve said, it 
really stands in the attitude of a plaintifï. The equity which per- 
mits the bringing of such a suit by a stockholder, is as distinct and 
well defîned as any other head of equity jurisdiction. It dépends 
upon and arises from the facts above recited, and if thèse do not ail 
appear as concurring, to the satisfaction of the chancellor, his juris- 
diction fails for want of thé equity to support it. The ninety-fourth 
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rule ipçrely requires that thèse necessary jurisdictional facts must be 
alleged under oath, as a matter of pleading, as well as be shown to 
exist. If they fail to be so alleged, under the requirements of the 
rule, there is no jurisdiction in the court to proceed, and the bill 
must be dismissed. Likewise, the requisite allégations being made, 
they must be supported by proof, and if they fail to be so supported, 
jurisdiction fails for want of the peculiar equity, as above defined, 
to sustain it, and for that reason, the bill must be dismissed. 

Being of opinion that this suit is founded upon rights which the 
corporation, against whom the suit is brought, could and should 
properly assert, we are brought to the considération of the im- 
portant question, whether, fîrst, this suit develops the fact that eq- 
uity rule 94, in other respects than those requiring a déniai of col- 
lusion, has been complied with, and second, whether, if the alléga- 
tions required by the rule hâve been made, they hâve been sup- 
ported by the évidence in the case. Thèse allégations, it must be re- 
membered, refer to essential jurisdictional facts, out of which alone 
the equity that will support this bill can arise. They must both be 
alleged and proved. Passing over again the question of the right 
of complainants to amend their bill at the time they offered to do so, 
in order to supply the admitted absence of any allégation therein 
respecting collusion, which has to do only with the conditions nec- 
essary to the peculiar jurisdiction of fédéral courts, and not with 
those necessary to their jurisdiction as courts of equity, we turn to 
the contention by complainants, that, in other respects, equity rule 
94 has been complied with. 

An inspection of the bill shows that ît has been verifîed by afii- 
davits of both the complainants ; that it contains an allégation that 
the complainants were shareholders of the Consolidated Traction 
Company; that the shares devolved upon them as personal représenta- 
tives of a décèdent, who owned thèse shares at the time of his death, 
and that they were shareholders at the time of the grievances com- 
plained of. In thèse respects, the allégations complied with the re- 
quirements of the rule. The bill contains, however, no allégation 
which "sets forth with particularity the efforts of the plaintiff to secure 
such action as he desires on the part of the managing directors or 
trustées, or, if necessary, of the shareholders, nor the cause of his 
failure to obtain such action." Manifestly, the allégation in the bill, 
that complainants had frequently and in a friendly manner applied to 
the said corporations défendant, and to ail the other individual défend- 
ants, and had "endeavored to persuade them to desist in their unlawful 
and unjust conspiring against your orators and their violating law," 
etc., does not meet the requirements of the rule; that requirement 
being a setting forth in the bill of the efforts by complainants to inducc- 
the managing directors, or the body of stockholders, to bring the suit 
which they now seek to institute, and the reason of the failure of such 
efforts to induce the directors or body of stockholders so to do. As 
we bave seen, it is on this important and essential fact, that the equity 
of an individual stockholder or stockholders, to maintain a suit in be • 
half of the corporation, is founded, and the jurisdiction of this court 
dépends. But as, in considering whether such efforts hâve in fact 
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been made, their absence can be excused by showing exceptional cir- 
cumstances which prevented their being made in time, or that the con- 
ditions were such as made it manifest that if such efforts had been 
made, they would hâve been futile, so, in considering the requirements 
of the rule, that there should be an allégation under oath tliat such 
efforts had been made, courts hâve, in a number of cases, said that, 
v'here the gênerai allégations of the bill were such as to make ij 
manifest that, if true, such application to the direct ors or stockholders 
would hâve been without avail, the necessity for such allégation would 
De dispensed with. No gênerai rule can be laid down to guide us, 
as to when the gênerai allégations of a bill make such a showing, as 
will dispense with this particular allégation as to efforts on the part of 
the complainants, to induce directors or the body of stockholders, 
to redress the wrong alleged to hâve been committed against the cor- 
poration. Each case must stand upon its own facts and circumstances. 
The rule is a peremptory one, that the fact that such application, if 
made, would be futile, must absolutely and clearly appear, and so, if 
the question comes up at final hearing, the évidence in the case must 
be resorted to, to show that the allégations of the bill relied upon for 
this purpose, are true in point of fact. And especially is this so, 
when we reflect that the fact of application to the directors, or circum- 
stances excusing the want of such appHcation, are jurisdictional facts, 
the failure of which to appear in the testimony, négatives the equity 
of the complainant stockholders for the relief prayed for. 

An examination of the testimony in this case, discloses the fact 
that the board of directors of the Consolidated Traction Company, 
who negotiated and executed the lease, was not the board of directors 
of said Company at the time the suit was brought, and had not been 
for many months previous thereto. Of 15 directors constituting the 
board at the time of the lease, only 5 were members at the time of the 
bringing of this suit. It is true, that some or ail of the remainder 
were members of the board of directors of the North Jersey Railway 
Company, but they were engaged then in a transaction not alleged to 
be in itself illégal, and must hâve viewed the whole situation from the 
standpoint of their own company, the lessee. But, as directors of the 
lessor company, they were not committed in any way to make it un- 
natural or self-stultifying, if they should inquire whether the former 
board of directors of the lessor company had transcended their powers 
or committed a fraud. Nothing is shown which would hâve prevented 
an application to the new board of directors, asking them to take 
steps to redress thèse alleged wrongs to the corporation. That a 
refusai on their part was probable, ought not to excuse the lack of 
such an application. Some explanation of the situation might hâve 
been given, that would hâve been satisfactory to thèse complainants. 
But the rule further requires that, if necessary, application should be 
made to the shareholders for the same purpose. This was not donc, 
and nothing in the évidence, or in the allégations of the bill, appears to 
excuse the want of such an application. The allégation that the di- 
rectors controUed a majority of the capital stock of the Consolidated 
Traction Company, appears from the évidence to be untrue. The 
shareholders, as a body, are not accused of ffaudulent or improper 
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conduct, in regard to this lease, and though the gréa* majority voted' 
for its confirmation, it does not lie in the mouths of thèse complain- 
ants, in considering the requireménts of this rule, to say what might 
or might not hâve been the resuit of an appHcation made to a reg^lar 
and lawful meeting of the body of shareholders. Nothing appears in 
the allégations of the bill, or the évidence produced in the record, 
that would reasonably prevent the shareholders from being convinced, 
notwithstanding their previous vote for confirmation of the lease, 
that the same was a fraud upon the corporation of which they were 
members, and upon themselves as stockholders. On the contrary, 
it is presumable, that, if the allégations of the complainants, as to the 
ruin wrought by the lease, and to be hereafter wrought by a con- 
tinuance thereof, are true, that fact could be made to appear to the 
fellow stockholders of the complainants, and in that case, the ordinary 
motives governing human conduct, would excite them to co-operation 
with the complainants. 

The contention made by complainants that, those of the stockhold- 
ers who subscribed to the bonds of the North Jersey Street Raiiway 
Company, were bribed by the réception of an allotment of shares of 
stock of that company, with each bond subscribed for, cannot be sus- 
tained. The subscription to their bonds was open, and on the same 
terms to ail, whether stockholders of the Consolidated Traction Com- 
pany, or not. Thèse complainants had the same right and opportunity 
to subscribe and receive the bonus stock, as the other stockholders. 
It is not and cannot be truly alleged that such stockholders could not, 
with perfect propriety, subscribe to thèse bonds, just as others, not 
stockholders, could do. They owed no duty to the corporation of 
which they were members, or to their fellow stockholders, which 
would forbid their so doing; nor is there any évidence to connect the 
great body of stockholders, other than those in the direction, with the 
alleged conspiracy of the directors denounced in the bill. 

During the more than i8 months that elapsed between the exécu- 
tion of the lease and the bringing of suit, more than one regular 
meeting of stockholders was held, at any of which it would hâve 
been possible for thèse complainants» to hâve stated their grievances, 
and asked for such action as was compétent for the stockholders 
as a body to take. If complainants believed the allégation of their 
bill, that the lease complained of, was the resuit of the machinations 
of the directors of the Consolidated Traction Company, practiced 
for the selfish purpose of diverting an enormous income, that was 
about to come into the treasury of the said company for the benefit 
of the stockholders, and appropriate the same to themselves per- 
sonally, and that, as is alleged in their brief, the making of said lease 
in the manner and upon the terms set forth, completely wrecked the 
sâid Consolidated Traction Company, and that the cancellation of said 
lease, and the undoing of the transactions connected therewith, would 
restore thèse enormous profits, and put them in a position in which 
they could reasonably expect them to be increased for the future, it 
is hard to imagine why they should not reasonably hope to so im- 
press their fellow stockholders, by an appeal to their selfish inter- 
ests, as to gain their co-operation in compelling the corporation to 
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assert the rights, which in this suit the complainants seek to assert 
in its behalf. 

We think, therefore, that the allégations of the biU (relied upon 
by the complainants for that purpose) are net sufficient to dispense 
with the allégations of the jurisdictional fact as required by the 
ninety-fourth rule, that complainants had made efforts (setting fonh, 
with particularity what those efforts were) to secure from the man- 
aging directors, or, failing in that, from the shareholders, such action 
as they desired, and the cause of their failure to obtain such action. 
But if such allégations in the bill had been sufficient as allégations, 
they cannot, when at this stage of the case they hâve been shown 
from the testimony to be untrue in essential particulars, be relied 
upon for the purpose of dispensing with the requirements of the 
rule. And this brings us again to say, without regard to the ques- 
tion of whether the allégations of the bill conform to the require- 
ments of the rule, that the essential facts required by said rule to 
be alleged under oath, are jurisdictional facts, and if they fail to be 
proved, v/hether alleged or not, the foundation for that peculiar eq- 
uity which this suit is instituted to assert, fails, and this court is 
without jurisdiction to give the relief sought. To this conclusion we 
hâve corne, because, as we hâve just said in another connection, there 
is nothing in the case as developed by the évidence, which will, as 
a matter of fact, justify the admitted neglect of the complainants to 
make any application to the new board of directors, to institute a 
suit on behalf of the corporation for such redress as is sought by 
thèse complainants in the présent suit. 

But if the facts necessary to support the équitable jurisdiction 
of this court had appeared, we are of opinion that complainants hâve 
failed to substantiate either of the grounds upon which they rely for 
relief. A careful examination of the testimony in this regard, fails 
to disclose the fraudulent and improper conduct on the part of the 
directors of the two défendant companies, charged in the bill. Ber- 
nard M. Shanley, who is made a défendant, and charged with being 
a leading co-conspirator with the other défendants, seems to hâve 
been, what in modem parlance is called, a promoter of large schemes 
for the combination of rival corporations under one management, 
so as to achieve for ail concerned the benefits of more economical 
administration and increased facilities for earning profits. It appears, 
also, that the Newark & South Orange Railway Company was a 
Company competing with the Consolidated Traction Company, in 
Newark, and also in a large stretch of suburban country. The de- 
sirability of the Consolidated Traction Company obtaining control 
of this competitor, had been manifest for a long time prior to the 
transactions hère in question. But the Consolidated Traction Com- 
pany had a large floating debt, and had exhausted its capacity for 
borrowing money. It seems to hâve occurred, probably first to 
Shanley, but possibly to the executive ofïicers of the défendant the 
North Jersey Street Railway Company, as possibly also to the ex- 
ecutive ofiicers of the Consolidated Traction Company, that the for- 
mer Company might be so reorganized as to make it a valuable in- 
•strument for consolidating the railway interests of the Consolidated 
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Traction Company, the Newark & South Orange Raiiway Company, 
and those already controUed or capable of being controlled by the 
said. North Jersey Street Raiiway Company. This latter company 
had been doing business in a small way, on a small capital, and needed 
a reorganization to make it capable of accomplishing this design. It 
had authority, or it was known that authority could be conferred upon 
it, to issue $15,000,000 in par value of the stock, and $15,000,000 of 
bonds. It was an independent corporation, although a small one, 
and none of its directors were directors in the Consolidated Traction 
Company. Shortly prior to the transactions hère in controversy, 
Shanley became a subscriber to a syndicale formed to develop this 
North Jersey Street Raiiway Company, with a view to provide the 
money to pay ofï the floating debt of the Consolidated Traction Com- 
pany, and purchase the Newark & South Orange Raiiway Company. 
With this end in view, he seems to hâve determined, with advances 
made by himself and others who might join with him, to provide 
the North Jersey Street Raiiway Company with sufficient cash to 
start the project proposed. John F. Dryden, a citizen of the state 
of New Jersey, of large means and high character and standing, was 
selected to receive subscriptions of cash for that purpose. $354,000 
was deposited in Mr. Dryden's hands, by 32 subscribers, for this 
purpose, of which $117,000 was subscribed by 10 of the directors of 
the Consolidated Traction Company. Thèse amounts were after- 
wards credited on account of subscriptions to the bonds and stock 
of the North Jersey Street Raiiway Company. A movement was 
then started by Shanley, and his associâtes, to provide money to pay 
off the floating debt of the Consolidated Traction Company, and pur- 
chase the Newark & South Orange Raiiway Company. In the car- 
rying out of this plan, Shanley seems to hâve acquired, or obtained 
an option upon, ail the securities of the Newark & South Orange 
Raiiway Company, and the Suburban Traction Company, which he 
placed in the custody of one' L. D. Howard Gilmore, as his agent. 
Gilmore then, as the actual and légal custodian of thèse securities, 
made a proposition to sell the same and pay $2,400,000 in cash, for 
$6,500,000 of bonds, and $14,659,400 par value of stock of the North 
Jersey Street Raiiway Company. The company accepted the propK 
osition, and Mr. Shanley;, in Isehalf of the North Jersey Street Raihvay 
Company, proceeded to obtain the money for the project, by selling 
its bonds, giving a $1,000 4 per cent, bond, and $2,000 of par value 
of stock of the North Jersey Street Raiiway Company, for $1,000 in 
cash. With the money thus obtained, the floating debts of the Con- 
solidated Traction Company and of the Newark & South Orange 
Raiiway Company were paid oflf, and being thus in control of thèse 
valuable competing properties, so long desired by those in control 
of the Consolidated Traction Company, a proposition was made to 
the latter company, that it should lease its property, franchises and 
privilèges to the North Jersey Street Raiiway Company for a period 
of 999 years, the latter company assuming its liabilities and agreeing 
to pay to the lessor company the sum of $1,000,000 upon the ex- 
écution of the lease, and a rent thereafter to be paid annually, amount- 
ing to $300,000 for the first two years, and increasing at intervais 
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until 1906, when and thereafter, the annual rent should be $600,000. 
No dividend had ever been theretofore paid upon the stock of 
the ConsoHdated Traction Company. The proposition was acceptée, 
and the lease executed, with the resuit that the stock of the Con- 
solidated Traction Company rose in the market nearly 50 per cent 
Before, however, the project was actually accepted by the director* 
of the Consolidated Traction Company, or the lease executed, the 
question of its advisability was submitted to a meeting of the stock 
holders of the company. The meeting was a regular annual meet- 
ing, but, in the call for the same, notice was given that the project 
of this lease would be brought before the meeting for considéra- 
tion. After full explanation, it was confîrmed, and approved by the 
stockholders, 108,000 shares out of 150,000 voting in favor thereof, and 
23,000 against. Thèse 23,000 afterwards, by written assent, were 
recorded in favor of the lease, and finally ail but 400 shares, 100 being 
in the hands of the complainants in the présent suit, had, in one way 
or another, assented to the transaction. The remainder of the $15,- 
000,000 of bonds had been marketed, and were widely distributed, 
as also the stock of the North Jersey Street Railway Company, and 
for 18 months prior to the suit, and for nearly 2 years since, the 
properties leased and controlled by the North Jersey Street Rail- 
way Company hâve been administered without complaint, so far as 
the record shows, on the part of any other stockholders than those 
representing the 400 shares mentioned. Much is made of the fact 
that Mr. Dryden was a secret trustée for the receiving of the cash 
subscriptions necessary to start the project, but there seems to hâve 
been no spécial injunction of secrecy, and what was donc was known 
to a large number of interested persons. It was part of a plan that 
seems to hâve been well calculated to achieve an object that was 
conceived to be by both directors and stockholders of the Consol- 
idated Traction Company a désirable one to achieve. It is alto- 
gether probable that this scheme was known to the directors of the 
Consolidated Traction Company. They were ail of them large hold- 
ers of the stock of that company, although they did not control the 
same, as alleged by the complainants in their bill ; fuUy two-thirds 
of it being in other hands. But whatever the proportion of their 
holdings may hâve been, it was large enough to give thèse directors 
a Personal interest in the successful management and prosperity of 
the corporation they were managing. Their subscription to the 
stock of the North Jersey Street Railway Company was consistent 
with this Personal interest, and did not place them in the position of 
antagonism to the interests of their own corporation, a thing ab- 
horred by equity, where trustées are personally benefited by the thing 
donc by them as trustées, except in so far as they are benefited, in 
common with ail other stockholders, by wise business management. 
Shanley was a director in neither company, but was a large holder 
of the stock of the Consolidated Traction Company, and certainly 
could hâve had no interest in wrecking that company. What his 
profits were as a promoter of the scheme, does not clearly appear. 
They were probably large, but the transaction was one requiring 
expérience as a financier skill and large pecuniary means. At ail 
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events, there is nothing in the recoM to show that the directors shar- 
ed in the profits accruing to Shanley as a promoter, or received any 
benefit from him, other than what came to ail the stockholders froni 
what was accomplished by his effoi-ts. The lease, so far as the évi- 
dence before us goes, approved itself to the judgment of ail the 
stockholders, except those interested in this suit, and it seems to 
hâve redounded to the well-being and prosperity of the enterprise 
in which their capital was embarked, by placing it upon a dividend- 
paying basis, where it had never before been. It likewise seems to 
hâve given to the public a better organized and more extended serv- 
ice. That the lessee company is controlled by many or most of the 
same men who, before the lease, controlled the Consolidated Trac- 
tion Company, would seem to be to the advantage of the stockhold- 
ers of that company, and not to their détriment. This state of things 
as disclosed by the record, is very far from sustaining the alléga- 
tions of fraud against the individual défendants in this case, directors 
in the two companies, or any of them, and nothing but the clearest 
proof of such fraud would justify the interférence asked of this court 
i)n that ground. 

We now turn to what seems, from the argument of the complain- 
ants, the principal ground upon which they rest their case. This is 
the alleged ultra vires character, and the conséquent invalidity, of 
the lease made by the Consolidated Traction Company to the other 
corporation défendant. It is, of course, necessarily true, that the 
activities of a corporation must be confined within the limits prescribed 
by the sovereign authority creating it ; and especially is it true, that 
while a corporation has by impUcation ail the ancillary powers neces- 
sary to the exercise of expressly granted powers, and to carry into 
efïect the purposes of its création, it can exercise no others that are 
not expressly granted. In this case, the power of thèse two corpora- 
tions défendant, the one to be lessor and the other the lessee, of the 
property, rights, franchises and privilèges which the lessor company 
had acquired by the législative authority that granted it corporate 
existence, is not to be implied from any gênerai power connected with 
the object of their création. As the power to negotiate and ex- 
écute the lease hère in question has been challenged, those who would 
sustain it, must point to some express authority of the législature 
of the State by which thèse corporations défendant were created. 
\Ve find that both of them were formed under an act of the légis- 
lature of New Jersey, approved March 14, 1893, and constituting 
:hapter 172 of the General Public Laws of 1893. The title of the 
.ict is, "An act to authorize the formation of traction companies for 
the construction and opération of street railways, or railroads operated 
as Street railways, and to regulate the same." The act is a long one, 
and prescribes, with much détail, the manner in which a corporatiors 
may be formed and organized under it. It carefully defînes and limits 
the powers and franchises, which such corporations may exercise and 
enjoy. Its sixteenth section contains the following grant of power : 

"Any corporation created under this act may lease the property and fran- 
''hises of any other corporation ownlng or operatlng any street rallway or 
other railroad operated as a street rallway, or any turnpike or plank road, 
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■or any motor power or traction company and such other corporation and cor- 
porations are hereby authorized to make such lease and after such lease 
the corporation created under thls act may use and operate the franchises 
and prpperty of such corporation or corporations so leased upon such com- 
pensation to be made to the lessee company as such respective lessor cor- 
poration may hâve been entltled to demand from persons using or traveling 
in or upon the property of such lessor corporation: provlded, that ail rights 
of creditors and ail liens upon the property of the corporation lessor, and ail 
privilèges and immunltîes of such lessor corporation shall be preserved un- 
impaired to the same ejrtent as If such lease had not been made; and ail 
debts, liabilities and dutles of such lessor corporation shall thenceforth at- 
tach to the lessee corporation, and be enforced against or be enjoyed by It 
to the same extent and in the same manner as they were enforceable against 
or enjoyed by the lessor corporation: and provlded further, that no gréa ter 
tolls or charges shall be made or demanded by any corporation created under 
this act than were or are authorized to be charged and collected for the same 
service by the corporation or corporations, lessor or lessors in said lease." 

An act of the législature, approved on the said I4th day of March, 
1893, but said to hâve been passed and approved prior to the act above 
referred to, is entitled "An act to authorize street railway companies, 
or companies owning railroads operated as street railways, to lease 
their property and franchises to traction companies, and to prescribe 
a method therefor." It is printed in the volume of General Public 
Laws of 1893, just before the one quoted from, and is chapter 169, 
the act quoted from being chapter 172. The fîrst section of this chap- 
ter 169 is as follows: 

"That it shall and may be lawful for any company owning any street 
railway or railways or any company owning any raîlroad operated as a 
street railway, whether such lessor company or companies are incorporated 
under any gênerai or spécial act of this state, to lease their property and 
franchises to any traction company created under the laws of this state for 
such tenu or terms, upon such condition or conditions as to the use and 
opei'ation of the property of the corporation, the enjoyment of privilèges or 
immunltîes of such lessor corporation and the amount of rent to be pald 
therefor, and the manner of making payment of said rent, and such other 
conditions, limitations and restrictions as said lessor and lessee corporations 
may agrée upon." 

Both this chapter and chapter 172 contain identical provisions for 
appraising and paying the value of the stock of dissentient stockhold- 
ers. Section 17 of chapter 172 is almost a Verbatim copy of section 2 
of chapter 169, and is as follows : 

"Any stockholder of any company whose property and franchises shall 
hâve been leased to a corporation created under this act who shall not assent 
to lease, or who shall reslst or object to the making thereof, may at any 
time within thirty days after the making of such lease as in this act pro- 
vlded apply by pétition to the circuit court of the county in whieh the cbief 
office of the lessor corporation may be kept or to a judge of said court in 
vacation, if no such court sits within such period, on reasouable notice to 
said company, to appoint three disinterested persons to estimate the damage, 
if any, done to such stockholder by said proposed lease; and whose award, 
or that of a majority of them, when confirmed by the said court, shall be 
final and conclusive; and the persons so appointed shall also appraise said 
stock of such stockholder at tlie full niarket value thereof without regard 
to any dépréciation or appréciation in conséquence of the said lease; and the 
lessor company may at its élection either pay to the said stockholder the 
amount of damages so found and awarded, if any, or the value of the stock 
so ascertalned and determined, and upon the payment of the value of the 
stock as aforesald the said stockliolder shall transfer the stock so held by 
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hlm t» sald lessor compauy to be dlsposed of by tlie dlrectors of sald Com- 
pany or to be retalned for the benefit of the remainlng stockholders; and In 
case the value of said stock as aforesatd Is not so pald wlthin tUirty days 
f rom the fiUng of the sald award and confirmation by eaid court, and notice 
to sald lessor company, the damages so found and conflrmed shall be a judg- 
ment against said company, and coUected as other judgments in said court 
are, by law, recoverable." 

As both of the corporations lessor and lessee respectively, and de- 
fendants herein, were formed and organized under the provisions of 
chapter 172, it would seem that there could be no doubt, that plenary 
capacity to stand in the mutual relation towards each other, of lessor 
and lessee, was conferred upon said corporations by section 16 of said 
chapter. If it should be objected, however, that the words, "such 
other corporation and Corporations are hereby authorized to make 
such lease," are insufïicient, for any reason, to confer the requisite 
power on the lessor company, the prior act constituting chapter 169, 
is direct and ample for that purpose. But we are of opinion that sec- 
tion 16 of chapter 172 of the act under which both corporations were 
organized, confers the requisite authority upon both corporations. 

The lease that has been executed, and hère the subject of contro- 
versy, was made pursuant to the careful provisions of the said section 
16. It complies with àll its requirements as to protecting ali rights of 
creditors and liens upon the property of the corporation lessor, and 
ail privilèges and immunities of such lessor corporation. It also 
provides for the assumption by the lessee company of ail debts, liabili- 
ties and duties of the lessor corporation. As has been seen, section 
17 of said act provides a mode by which any dissentient stockholder 
may be compensated, if he should fear the effects of such lease upon 
the value of his stock, or if for any other reason he desires to retire 
from the corporation without loss. This provision would seem to 
hâve been adopted out of cautious solicitude for the rights of possible 
dissentient stockholders. Even in a case where a lease or consolida- 
tion was authorized, by a législative act subséquent to the act under 
which the corporation was organized, such a provision as that of sec- 
tion 17, above quoted, has been held a compétent exercise of the 
power of eminent domain. It was construed to be a taking of private 
property for a public use, and the fact that it was for a public use has 
been held to be settled by the législative act providing for the taking. 
Black V. Canal Co., 24 N. J. Eq. 455. But in the case in hand, no 
such question, as to whether, or how far, dissenting stockholders 
would be bound by a subséquent législative provision authorizing a 
lease, can arise. The act, under which both of thèse corporations 
were organized, and the législation existing at the time, expressly con- 
ferred upon thèse corporations, from the beginning of their existence, 
the power to be either lessor or lessee. Every stockholder, including 
thèse complainants, in subscribing for his stock, took it subject to the 
conditions of the act, under the authority of which it was issued, and 
of the relevant provisions of law existing at the time, and were bound 
by their several requirements and conditions. Every stockholder 
knew, when he subscribed, or was bound to know, that the corporation 
had power to lease the property, and they also knew that if they did 
not assent, or did assent, what provision had been made, out of abun- 
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dant caution, for their benefit. Thèse provisions entered into the con- 
tract of the stockholders, inter sese, and they took their stock upon 
the express condition that they would be bound thereby. 

So far, it seems toc plain for argument, that lawful authority to be 
parties to the lease in question, was conferred in express terms upon 
both of the défendant companies. It is not necessary to dwell long 
upon certain objections made by complainants, in their argument, 
to the sufficiency of the acts referred to, to authorize this lease. The 
objections seem to us hypercritical, and it would be an unnecessary 
consumption of time to discuss them further than to say that they are, 
in our opinion, without merit. One objection, however, should re- 
ceive a passing notice, and that is, that the act constituting chapter 
172 of the General Laws of 1893, in its sixteenth section, is unconsti- 
tutional, in so far as it attempts, after authorizing corporations created 
jnder it to lease the property of other corporations, to confer au- 
thority on ail such other corporations to make such lease, the consti- 
tution of New Jersey providing that every law shall embrace but one 
object, and that object shall be expressed in its title. This objection 
would be good, were the lessor corporation created under another and 
différent act. It would in that case, as in the case of Camden & A. 
R. Co. V. May's Landing R. Co., 48 N. J. Law, 560, 7 Atl. 523, be an 
amendment to a charter subsisting under a différent act. In the case 
before us, however, both companies derived their corporate powers 
from the same act, and if the power to lease the property of another 
corporation be sufïiciently embraced in the gênerai object expressed 
in the title, the povc'er of such a corporation to make a lease, would 
also be so embraced. 

The objection most seriously and strenuously urged, is, that al- 
though express power may be given to a corporation to lease, that 
power cannot, in the absence of express législative authority to the 
contrary, be exercised without the assent of ail the stockholders. It 
is argued, with some plausibility, that without express législative au- 
thority, a corporation could not make a lease of its property and 
franchises, even with the assent of ail its stockholders, and thaï ex- 
press législative authority to make a lease is only a conferring of a 
power not existent without such législative grant, upon the whole 
body of stockholders. Many cases hâve been cited in the brief and in 
the argument, to support thèse propositions. The distinction, how- 
ever, between thèse cases and the one at bar, is, that the former con- 
cem grants of législative power to lease, to corporations aiready in 
existence, and whose stockholders hâve subscribed under the condi- 
tions of the original charter, by which no such power was given. The 
implied contract between the stockholders, inter sese, in such cases, is, 
as aiready stated, that no such additional power, so radical in its na- 
ture, though conferred by législative authority, shall be capable of 
being exercised without the assent of ail the stockholders. In the 
case before us, however, the power to lease was conferred by the 
act under which both corporations were formed. It was inhérent in 
their organization and corporate existence, and was a condition upon 
which every stockholder received his stock. It was compétent for 
the législature to hâve imposed in its créative act, any conditions it 
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pleased, upon the stockholders of the corporation which it had called 
into existence. The power to lease having been so given, without 
prescribing any mode în which it was to be exercised, it must be 
classed with the gênerai ppwers conferred by a charter, which are to 
be exercised by the majority of corporators or stockholders. This is 
the gênerai rule, applicable to ail corporate powers originally conferred 
by charter, and inhérent in the corporate organization in its inception. 
It is unreasonable to suppose that a power conferred by the créative 
act, should, in the absence of any other mode prescribed for its exer- 
cise, be made to dépend upon the unanimops consent of the stockhold- 
ers. Corporate existence might be so imperiled, and corporate ends 
defeated. The view stated has the sanction of well-considered judg- 
ments in American and English cases, which hâve been summarized 
by Morawetz, in his work on Private Corporations (section 407), 
as follows: 

"It l8 evldently the Intention of ail parties who joln In creating a corpora- 
tion, that ail acts which are done by the company under its charter shall be 
done in the usual manner, and by the agencles through which a corporation 
usually acts. The majority in shàrehoiders' meeting, and in some instances 
the board of directors, are impliedly invested with full powers to do on be- 
half of the corporation whatever they deem judicious in carrying ont the 
eompany's chartered purposes. If the charter contains a provision purport- 
ing to authorize the corporation to do a certain act, this is not naerely a grant 
of authority from the législature to the corporation, but it enters into the 
agreement of the shàrehoiders, and impliedly invests the majority, or the 
board of directors, with authority to do the act on behalf of the corporation, 
ïhls is true, although a change in the eompany's constitution, or an altéra- 
tion of the character of its main enterprise, be the resuit. The powers of 
the majority, or board of directors, under thèse circumstances, are derived 
!<trictly from the agreement of the shàrehoiders." 

See, also, sections 475 and 941. See, also, 3 Cook, Corp. § 895, 
and cases cited. 

It should not pass without comment, that in the présent case, the 
lease in question was assented to formally, by more than two-thirds 
of the stockholders, and informally in writing by every stockholder, 
save the holders of the 400 shares interested in this litigation, the com- 
plainants being the owners of only 100 shares. Courts of equity are 
reluctant to act in cases where their action ^vould unsettle and disturb 
enormous interests, especially where most of them are attached to in- 
nocent third parties, and to which the interests of those invoking 
judicial action are overwhelmingly disproportioned. And still more 
is this the case, where the évidence discloses that those seeking such 
drastic judicial intervention, hâve not sufïered, and are not likely to 
suffer pecuniary loss. 

It is also contended by complainants, that there is jurisdiction in this 
court, independently of the grounds heretofore discussed, in that the 
lease in question, in its effect, takes the private property of the com- 
plainants, against their consent, and is in violation of the rights of 
the complainants, guarantied to them by the constitution of the United 
States and of New Jersey. If this contention were valid, this propo- 
sition would not only be a ground of jurisdiction, but one justifying, in 
part at least, the relief sought by complainants. The gravamen of 
this charge is, that section 17 of the act under which the companies 
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défendant were formed, provides for the condemnation cl the stock 
of any "rtockholder of any company, whose property and franchises 
shall hâve been leased to a corporation created under this act, who 
shall not assent to the lease, or who shall resist or object to the mak- 
ing thereof," when no public use justifies the same, the contention 
being that this would be a taking of private property, without due pro- 
cess of law, in contravention of the constitutions of the United States 
and of the state of New Jersey. The fallacy of this contention con- 
sists in the ignoring of the fact that ail stockholders of the lessor 
company are bound by the conditions imposed by the législative act 
which created their corporation, and hâve impliedly assented to the 
exercise of the power to lease, when authorized by the lawfuUy consti- 
tuted directors of the company, and by the holders of a majority of 
the stock therein. There has, consequently, been no taking of the 
property of the dissentient stockholders in the constitutional sensé. 
The authority for^ appraising the stock of such minority holders, and 
paying them the value of it, need not in such a case hâve been provided 
for, nor are the proceedings authorized by section 17 of chapter 172, 
or by section 2 of chapter 169, strictly proceedings for condemnation 
of private property for public use. They only provide a way, in which 
minority stockholders may receive the présent value of their stock, 
and retire from the corporation, when a lease, legally authorized, and 
to which they object, has been approved by a majority of the stock- 
holders. It is, moreover, to be noted, that the argument of complain- 
ants seems to go also upon the assumption, that the provision for 
assessment and payment is obligatory upon the dissentient stockhold- 
ers, whereas, it is entirely optional with such stockholders to avai'i 
themselves of this provision, or not. It is needless to further discuss 
the elaborate argument of complainants' counsel, under this head, 
except to say that the cases cited to support their contention, so far 
as we hâve examined them, are very différent from the présent ; being 
cases where the législature has sought to condemn holdings of 
minority stockholders in their corporation, by législation enacted after 
the stockholders' rights under their charter had accrued. 

For the reasons stated, we think the bill of complaint should be dis- 
missed, with costs, and it is so ordered. 



In re WATEKBUET FURNITURIB CO. 

(District Court, D. Connecticut February 25, 1902.) 

No. 692. 

Banrkuptot— Prbpbhencks— Patment on Note Held bt Indokske. 

A payment made by an insolvent witliin four montlis prior to hls 
bankruptcy to a bank, to apply on a note given by him to a suivent 
créditer, who had Indorsed the same and sold It to the bank, constitutes 
a préférence to such créditer, which must be surrendered, under Bankr. 
Act 1808, § 57g, before be can prove his clalm against the bankrupt 
estate. 

In Bankruptcy. On question certified by référée. 
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Josiah G. Beckwith, Jr., for petitioners. 
Cooley & Bell, for Houghton & Fraser. 
Bronson & Miner, for trustée. 

TOWNSEND, District Judge. The certifîcate of the référée States 
the facts and question of law, with liis ruling thereon, as follows : 

"The pétition of creditors In sald case was flled In court on July 16, 1901, 
and the corporation was adjudicated bankrupt on August 2, 1901; having 
been Insolvent for more than four months prier to the adjudication. On 
March 15, 1901, the banlirupt gave Houghton & Fraser a three-months note 
for $421.28; being a part of the balancei then due from the bankrupt to said 
Houghton & Fraser. Houghton & Fraser had thls note dlscounted In bank, 
and when the note became due, on June 15, 1901, sent to the bankrupt tbeir 
check for $250, receivlng a new note from the bankrupt therefor; and the 
bankrupt paid the note In bank on which Houghton & Fraser were Indorsers. 
On May 1, 1901, Houghton & Fraser sold to the bankrupt goods to the 
amount of $30, which were not paid for. The question arises whether the 
payment of $171.28 (being the différence between the $250 advanced by 
Houghton & Fraser on June 15, 1901, and the $421.28 note' In bank which had 
been dlscounted by Houghton & Fraser) should be eonsidered as a préfér- 
ence, and charged against the divldend of Houghton & B'raser. The clalm 
of Houghton & Fraser, as filed, was $369.02. The référée holds that the 
$171.28 should be returned, and, considering It as retumed. allows the clalm 
for divldend at $540.30, and charges $171.28 against the divldend, which sum 
will still leave a balance of divldend due Houghton & Fraser of about $30; 
and, at the request of Houghton & Fraser, the question of the correctness 
of this ruling is certifled to the judge of the court for hls opinion thereon. 

"In Landry v. Andrews (suprême court of Rhode Island; Aprll 20, 1901) 
6 Am. Bankr. E. 281, 48 Atl. 1036, a note was paid by an Insolvent at the 
request of the Indorsers, who had reasonable cause to believe that it was In- 
tended thereby to glve them the préférence over other creditors. It was held 
that thls payment was a préférence, under section OOb, and the trustée re- 
covered back the amount from the Indorser. If Houghton & Fraser had been 
aware that the Waterbury Furniture Company was insolvent, the trustée 
could recover back the $171.28 from them. A distinction ought not to be 
made between the meanlng of 'préférence' under section 57g and section 60, 
unless absolutely necessary and in aecordance with the gênerai intent of the 
act The note to Houghton & Fraser was given withln four months of the 
commencement of the proceedlngs in bankruptcy. The payment made In- 
ured to the benefit of Houghton & Fraser as much as If it had been made 
directly to them. The objection Is ône of form, rather than of substance. 
To hold thls payment not a préférence, and at the same tlme hold direct 
payments to creditors as préférences, would be unjust to the other creditors. 
The ruling above is belleved to be in aecordance with tlie Intent and splrit 
of the statute, and In the Une of equlty on which the décision In Pi rie v. 
Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, was justifled by the 
suprême court The bankruptcy statute should be construed so as to pro- 
mote equallty among creditors." 

It is not disputed that the facts and questions at issue are correctly 
stated. Under section 57g of the bankrupt act, if the bank had con- 
tinued to hold the note, and had not proved the claim, Houghton & 
Fraser could hâve proved it. The payment was wholly for their ben- 
efit, and, as their solvency is not questioned, the bank had no in- 
terest in the payment. The provisions of section 60 hâve been re- 
peatedly cited to aid in construing the term "préférences" in section 
j7g. See, for example. In re Soldosky, 7 Am. Bankr. R. 126, m 
Fed. 511 ; In re Dickson, 7 Am. Bankr. R. 190, m Fed. 726. 

The décision of the référée is affirmed. 
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MILLS et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. March 10, 1902.) 

No. 43. 

CaSTOMS DUTIBS— FlGURED COTTON ClOTH. 

Tarife Act 1897, par. 313, Imposing an addltlonal duty on "cotton cloth 
In which otlier tlian the ordinary vvarp and filling tlireads hâve been 
Introduced in tlie process of weaving to form a figure," Includes cotton 
cloth in which there Is a separate and extra thread, not Introduced for 
the purpose of ordinary manufacture, but with the sole object of forming 
the figure, and which does not In any way enter Into the structural part 
of the goods, but is for ornamental purposes, and without which the 
fabric would hâve been a completed fabrlc. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from a décision of the United States circuit court for the 
Southern district of New Yorl< (109 Fed. 564), affirming a décision of 
the board of United States gênerai appraisers, which sustained the 
action of the collector and overruled the protests of the appellants. 

W. Wickham Smith, for appellants. 
Chas. D. Baker, for the United States. 

Before WALLACE, LACOiMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. In May, 1890, the appellants, Mills & Gibb, im- 
ported into the United States at the city of New York a case of cotton 
woven goods of 25 différent varieties, each containing figures of vari- 
ous kinds produced in weaving, and known as "fancy cottons." They 
were ail assessed for duty as cotton cloth, under paragraphs 307 and 
308, Schedule I, of the tarifï act of July 24, 1897, and known as the 
"countable clauses." Upon 17 fabrics an additional duty was assessed 
under paragraph 313 of the same act, which is as follows : 

"313. Cotton cloths in which other than the ordinary warp and filling 
threads hâve been introduced in the process of weaving to form a figure, 
whether known as lappets or otherwise, and whether unbleached, bleached, 
dyed, colored, stained, painted or printed, shall pay in addition to the duty 
herein provided for other cotton cloth of the same description or condition, 
weight and count of threads to the square inch, one cent per square yard if 
valued at not more than seven cents per square yard; and two cents per 
square yard if valued at more than seven cents per square yard." 

The importers protested against the exaction of this additional 
duty, but the protests were overruled by the board of gênerai appraisers 
as to every fabric except one. The circuit court affîrmed the décision 
of the board. 

The substantial question in the case was whether, in thèse fabrics 
of cotton cloth, other than the ordinary warp and filling threads had 
been introduced in the process of weaving to produce a figure, and 
upon this question the witnesses for the importers and for the govern- 
ment differed. It was agreed that the figure efïects in the goods in 
question were produced by attachments to the loom, such as Jacquard 
attachments, dobby attachments, drop boxes, or lino attachments ; but 
the witnesses for the government conceded that this fact did not aflford 
114 F.— IT 
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a sufficient test for the purpose of deterniining the disputed question 
in regard to the use of ordinary warp and filling threads. For ex- 
ample, Mr. Henry F. Lippett, a witness of large manufacturing expé- 
rience, testified as follows : 

"Q. For what purpose are they [the Jacquard head or the dobby head] at- 
tached to and worked In conjunctlon with the loom proper? A. They are 
used for the purpose of maklng some of the very wlde range of goods that Is 
called 'fancy goods.' Q. And does that usually employ a separate and an 
independent thread In forming the fabrics? A. They may or may net. 
There are a great many dobby goods and a great many Jacquard goods In 
whlch the figure is produced by the ordinary threads of the fabric." 

For some years before 1897 the importers and the appraising officers 
had dififered in regard to the proper rate of duty to be imposed upon 
embroidered cotton fabrics, but it does not seem certain that para- 
graph 313 was inserted in the act of 1897 for the purpose of attempt- 
ing to settle this question. There is reason to think that the introduc- 
tion was due to a désire on the part of the domestic manuîacturers 
that "lappet weaves," a new product, and produced by new and spécial 
machines in this country, — "a figure vveave of the kind when the plain 
cloth has a woven pattern or design in its surface or embroidery," — 
should be subject to additional spécifie duties. The lappet method 
of weaving is described as follows : 

"It Is a motion by whlch a thread is lapped onto the ordinary warp and 
filling of a pièce of cotton goods. It consists of a number of needles, whlch 
by the proper mechanism it is possible to either raise or depress, and also to 
move either to the right or to the left. In that way the thread that thèse 
needles control can be put under or over the fllling tlireads, or by moving to 
the right or to the left can be put under or over, as the case may be, the 
warp threads. In the ordinary Jacquard only one of thèse motions is pos- 
sible." 

It is probably true that a filling thread which can be used for the 
ordinary purpose of filling is sometimes used and introduced in the 
process of weaving by the skill of manufacturer for the sole purpose of 
forming a figure, and so has becôme an extraordinary thread; and 
this fact constitutes a part of the difïiculty in defining with exactness 
the term which is used for the first time in paragraph 313. Our opin- 
ion is that the paragraph intends to describe and include cotton cloth 
in which there is a separate and an extra thread; that is, a thread 
not introduced for the purpose of the ordinary manufacture of plain 
cloth, but introduced in or during the process of weaving for the sole 
purpose of forming the figures, and which does not in any way enter 
into the structural part of the goods, but is for ornamental purposes, 
and without which the fabric would hâve been a completed fabric. 

It follows that ail the goods which are the subject of this appeal were 
proper ly dutiable under paragraph 313. The décision of the circtiit 
court is afïirmed. 
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H. B. CLAFLIN CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit March 10, 1902.) 

No. 47. 

Cdstoms Dutibs— Figured Cotton Cloth. 

Tarifï Act 1897, par. 313, imposing an additional duty on "cotton cloth in 
whleh other than the ordinary warp and filling threads hâve been intro- 
duced In the process of weaving to form a figure," applies to cottou 
goods, known as "Madras" or "damask" goods, whlch are "ornamental, 
wlth spots or figures woven In by Independent filling threads introduced 
for that purpose"; the threads not belng an intégral part of the fahric, 
and the portions not needed to make the figure belng eut olï after the 
weaving process Is concluded. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal by the H. B. Claflin Company from a décision of the United 
States circuit court for the Southern district of New York (109 Fed. 
562), affirming a décision of the board of United States gênerai ap- 
praisers, which sustained the action of the coUector and overruled the 
protests of the appellants. 

Albert Comstock, for appellants. 
Chas. D. Baker, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The question in this case is the same as that in- 
volved in the case of Mills v. U. S., 1 14 Fed. 257, and is whether the 
additional duty imposed by paragraph 313 of the tarifï act of July 24, 
1897, upon a certain class of cotton woven fabrics, was properly as- 
sessed upon cotton goods, known as "Madras" or "damask" goods, 
which are "ornamental, with spots or figures woven in by independent 
filling threads introduced for that purpose, portions of which threads 
hâve been afterwards eut away." The circuit court further found that 
in the figured Madras goods "the figure is made by means of a shuttle 
carrying an independent thread, and thrown back and forth through 
the warp threads. Thèse threads, however, are independent in the 
sensé that they are not an intégral part of the fabric, and the portions 
not needed to make the figure are eut ofif after the weaving process 
is concluded." The circuit judge, in discussing the meaning of the 
word "ordinary," as used in paragraph 313, said: 

"I thlnk that the word 'ordinary,' as appUed to such [warp and filling] 
threads, means those threads which ordinarlly enter Into the construction 
of the ordinary plaln fabric, and which cannot be removed wlthout destroy- 
Ing its Integrlty, as distinguished from extraordinary threads, which are not 
an intégral part of the fabric, but which, as in the case of lappets and 
dotted Swisses, are Independent threads Introduced to form a figure, and for 
no other purpose." 

This is in harmony with the construction which was given by this 
court to paragraph 313 in the Mills Case. The resuit is that the as- 
sessment of duty upon Madras goods is sustained, and that the déci- 
sion of the circuit court is affirmed. 
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CARBON SI/ATE CO. v. ENNIS. 

BACON V. SAMB. 

(Circuit Court of Appeals, Thlrd Circuit. February 24, 1902.) 

Nos. 30, 31, 

I. 8HIPPIN8— Breach of Charter — Damages. 

The owner Is entltled to recover from a charterer the amount neces- 
sarlly expended by the master In trimmlng a cargo after loading, made 
necessary by the faet that the cargo -was not In proper condition, or that 
the Bhlp was loaded at a place where she could not "always lie afloat," 
as requlred by the charter. 

S. Bame— Dbad Fheight. 

Under a charter whlch requlred the shlp to proceed to the port of 
loading, "or as near as she can safely go," and requlred the charterer 
to furnish a full and complète cargo of ore, !t was the duty of the latter 
to dellver the cargo at a place from which the shlp could get away after 
being loaded, and he Is Uable for dead frelght where the shlp could not 
load a full cargo at the berth he assigned her, because of a bar in the 
harbor whlch she could not cross, and the master was not requested 
to stop for further loading after crosslng the bar. 

8. Samb — Construction of Charter — Commencement of Lay Dats. 

A provision In a charter, "Lay days not to commence to count until 
12 o'clock noon after the steamer is entered at the custom house and 
In every respect ready to load," though négative In form, Is positive in 
effect, and means that the lay days shall commence to count at that 
tlme; and where, by a further clause, the shlp was requlred to load 
"when, where, and as dlrected" by the charterer, and she was ready on 
her part, and her master had given the requlred notice, the lay days 
commenced to count from the succeeding noon, and the responsibility 
for a further delay In commenclng to load rests upon the charterer, al- 
though caused by a custom of the port which compelled her to await 
her turn to get to the berth assigned her.» 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see iio Fed. 404. 

H. L. Cheyney and John F. Lewis, for appellant. 
Ira J. Williams, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Thèse cases were argued together, and 
may be disposed of in a single opinion. The question presented is 
whether the court below erred either in allowing the claims for trim- 
ming charges and for dead freight, respectively, or in disallowing those 
relating to dispatch money. 

Respecting the two items first mentioned, we concur in the views 
expressed and in the conclusions reached by the learned judge of the 
district court. The respondents were charterers under a charter party 
which provided that the chartered vessel should proceed to Bilboa, 
Spain, "and there load when, where, and as directed, in the usual and 
customary manner, from the charterers' shippers, a full and complète 
cargo of ore, same to be delivered to her where she can always lie 

» Demurrage, see note to Eandall v. Sprague, 21 C. C. A. 337. 



CARBON SLATK CO. T. KNNIS, 261 

afloat," etc. Notwithstanding this provision, the ore was delivered to 
her where she could not always lie afloat. Consequently, and because 
it was in a wet condition, it was necessary to trim cargo ; and as the 
expense incurred in doing this was not occasioned by any default of 
the master, but by the failure of the shippers to properly deliver, it 
was rightly held that that expense must be borne by the charterers. 

The respondents contend that their obligation to furnish a full and 
complète cargo was fulfilled because they had a full cargo ready for 
shipment, and this position would be impregnable if certain other 
provisions of the charter party and the particular facts of the case were 
not to be regarded. But the contract was, in légal efïect, that the 
vessel should proceed to Bilboa, or as near as she could safely get, 
and when loaded get away from, in order to proceed to the port of 
Philadelphia (Shields v. Wilkins, 5 Exch. 304) ; and the fact is that 
she was directed to load at a berth where a full cargo, if taken aboard, 
would hâve made it impossible for her, at any stage of water or at any 
time, to pass out over the harbor bar. The suggestion now made 
that the master should hâve detained the vessel outside the bar for 
réception of the balance of the ore is without force. He was not 
asked to do so, and it is quite évident that the shippers did not con- 
template any delivery of cargo elsewhere than at the "tip." The dis- 
trict court was therefore right in deciding that nothing had been shown 
to excuse the nonperformance by the charterers of their express under- 
taking to furnish a full cargo, and in accordingly sustaining the Hbel- 
ant's demand for compensation by way of dead freight upon the différ- 
ence between what would hâve been a complète cargo and the partial 
one which was actually put on board. 

We are unable to adopt the construction which was put by the court 
below on that clause of the charter party which concerns lay days. 
In our opinion, the phrase, "lay days not to commence to count 
until twelve o'clock noon after the steamer is entered at custom 
house and in every respect ready to load," etc., though négative in 
form, is positive in efïect. It means that they shall commence to 
count at that time, but not before. It does not mean that they shall 
not be counted before that time, but may not commence even then. 
When the steamer had been entered and was ready to load, and the 
stipulated notice had been given, ail had been done which she was re- 
quired to do. It then became the duty of the shippers to promptly 
load her, subject only to the provision by which they were allowed till 
12 o'clock noon thereafter for the commencement of lay days. The 
ship's readiness to receive the cargo "from the charterers' shippers" 
was not dépendent upon their readiness to assign her a berth. So 
long as this was not done, she was detained in waiting, not by any lack 
of readiness on her part, but by the unreadiness of the shippers, and 
therefore they, and not the master, were responsible for the conséquent 
delay in loading her. It was not for him to obtain a berth, for the 
charter party expressly required him to load "when, where, and as 
directed." Upon reaching the harbor the arrivai of the ship was com- 
plète, and, while it was the duty of the master to then make the vessel 
ready to receive cargo, the désignation of a place for its réception was, 
as we read the contract, as clearly incumbent upon the shippers as was 
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preparedness to make delivery at some point within the port of Bilboa. 
Gronstadt v. Witthoff (D. C.) 15 Fed. 265. If, as is contended, the 
delay in question was caused by a custom of the port that each vessel 
should await its turn to obtain a wharf, that fact could not relieve the 
charterers from their positive engagement as to the time at which the 
lay days would commence to count. It is true that an incident not ex- 
pressly mentioned may be by custom annexed to a contract, unless the 
annexing of such incident would be répugnant to, or inconsistent with, 
its terms, and this rule applies to a charter party as well as to other 
contracts ; but it does not derogate from the right of the contracting 
parties to themselves agrée by which of them any burden imposed 
by custom shall be borne. Therefore, as in this instance the contract, 
as we construe it, was that the lay days should commence at 12 o'clock 
noon, etc., it cannot, consistently with its terms, be held that the time 
for théir commencement was not fixed, but was left open for future 
and contingent détermination. Davis v. Wallace, 3 Cliff. 123, Fed. 
Cas. No. 3,657; Sleeper v. Puig, 17 Blatchf. 36, Fed. Cas. No. 12,941 ; 
Keen V, Audenried, 5 Ben. 535, Fed. Cas. No. 7,639; Moody v. Five 
Hundred Thousand Laths (D. C.) 2 Fed. 607 ; Mott v. Frost (D. C.) 
47 Fed. 82. Nor is the clause directly under considération at ail quali- 
fied by the distinct provision that the ship was to load "in the usual and 
customary manner." Thèse words do not apply to the time to be 
taken in loading, but only to the manner of loading. Davis v. Wallace, 
supra; Dunlop v. Balfour [1892] i Q. B. 520. 

Solely upon the ground that its disallowance of the claims respecting 
dispatch money was erroneous, the decrees of the district court are 
reversed, and the causes designated at the head of this opinion will be 
remanded to that court for further proceedings to be there taken in 
pursuance of this détermination. 



P. L. SMIDTH & CX). V. BONNEVILLE CEMENT CO. 

(Circuit Court of Appeals, Thlrd Circuit February 17, 1902.) 

No. 32. 

Patents— Anticipation— TuBULAR Bali, Mills. 

The Davldsen patent, No. 548,115, for improvements in tubular bail 
mllls for pulverlzation of varlous materlals, Is vold for anticipation by 
the Brltlsh patent to Redfem. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Edwin H. Brown and Louis C. Raegener, for appellant. 
Wm. A. Jenner, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The suit in the court below was brought 
by F. L. Smidth & Co., for alleged infringement by the Bonneville 
Cernent Company, of United States letters patent to Joseph Davidsen, 
No. 548,115, for improvements in tubular bail mills for pulverlzation 
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of various materials. The bill is in usual form, and sets forth the grant 
of the letters patent to Davidsen, its assignment to complainant, ex- 
tensive manufacture thereunder by complainant, infringement by and 
profit therefrom by défendant, after notice, with the usual prayer for 
relief. The answer dénies infringement, and allèges certain prier pat- 
ents, notably the United States patents to Close and Robertson, and 
a British patent to Redfern, as anticipating Davidsen's invention, and 
invalidating the patent in suit. The record is a voluminous one, set- 
ting forth many prior patents referred to by défendant, and the pro- 
tracted proceedings in the examiner's office as disclosed by the fîle 
wrapper, which shows that the complainant's application was seven 
times rejected on références to prior patents, and was finally granted 
on an amendment to the claim, with expressed reluctance. 

We hâve carefully examined the record, and the elaborate state- 
ments therein made by expert witnesses, who testified for complainant 
and défendant respectively, and considered the argument of counsel 
thereupon, and are of opinion that the bill was properly dismissed by 
the court below. The opinion of the learned judge in that court, deals 
so clearly and satisfactorily with the questions involved in the case, 
that a separate opinion by this court would be an unnecessary para- 
phrase thereof. Referring to that opinion, as reported in (C. C.) lo6 
Fed. 930, we adopt its reasoning and conclusion. 

The judgment of the court below is therefore afifirmed. 



CENTRAL R. & BANKING CO. OF GEOEGIA v. FARJIERS' LOAN & 

ÏEUST CO. et al. FARMEKS' LOAN & TRUST CO. et al. v. 

CENTRAL R. & BANKING CO. OF GEORGIA et al. 

(CHARLESTON & W. O. RY. CO. et al., 

Intervenei's). 

(Circuit Court of Appeals, Fiftli Circuit February 18, 1902.) 

No. 1,087. 

1. Corporation— Power to Makb Gdaranty. 

The Central Railroad & Banking Company of Georgla, which was 
glven by its charter full banlîing powers, which it exerci.sed, had power 
thereunder to guaranty the bonds of a railroad Company of which It 
owned a majority of the stocli, where such guaranty was made for its 
own purpose and advantage. 

8. Trusts— Répudiation by Truster— Recovekt of Fond. 

A corporation which assumed the duties of a trustée of a sini^ing fund 
created by another corporation for the beneflt of its bondholders, and 
received such fund, will not be permitted by a court of equity to with- 
hold it from tliose to whom it Ijelongs, or who bave claims against it, 
on the ground that it had no power to act as trustée. 

8. BOKDS — RiGHTS OF TRANSFEREE. 

The validity of negotiable bonds Issued and sold to bona flde pur- 
chasers for value is not affected in the hands of a subséquent holder, 
because an Intermediate owner could not hâve enforced the same. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Georgia. 

This is an appeal prosecuted from a decree passed by the United States 
^îlrcuit court for the Southern district of Georgia (116 Ped. 700), on the inter- 
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Tentlon of the Charleston & Western Oarollna Kallway Company and Robert 
S. Âdftms In the Consolidated equity causes In sald court entitled "The 
Cfenttal Rallroad & Banking Company of Georgia against the Farmers' I/oan 
& Trust Company et al.," and "The Farmers' Loau &. Trust Company et al. 
against the Central Bailroad & Banking Company of Geoi-gia et al." The 
decree appealed from adjudges to sald Interveners the amounts which they 
claim to be due them upon certain second mortgage bonds of the Port Royal 
& Augusta Rallway Company. The railway Company just named executed 
on May 1, 1882, a second mortgage on its property to the Central Railroad & 
Banking Company of Georgia to secure an issue of second mortgage bonds. 
The Central Rallroad & Banking Company of Georgia indorsed on each of 
sald bonds its obligation to pay the principal and interest of said bonds in 
case of default by the Port Royal & Augusta Railway Company, and ac- 
cepted the trusteeship of a sinklng fund for the rédemption of the bonds. 
This fund was to eonsist of annual payments to be made to the Centrai 
Railroad & Banking Company of Georgia by the Port Royal & Augusta 
Railway Company, and of interest thereon, whlch the former was to allow. 
The bonds are now past due. Eefore their maturity the Port Royal & 
Augusta Rallway Company became insol-vent, its property was sold under 
a decree of the United States circuit court for the district of Sonth Carolina, 
and, as the proeeeds of the sale were absorbed by prior incumbrances, noth- 
ing was realized on the bonds In question. The Central Railroad & Baiilïiiig 
Company of Georgia owned a majority of the stock and a large nuniber of 
the bonds of the Port Royal & Augusta Railway Company, and had guar- 
antied many bonds of other railroad companies in the same manner that it 
had guarantied the bonds in question. Ail holders of tlae second mortgage 
bonds of the Port Royal & Augusta Railway Company were called upon. by 
orders of said United States circuit court for the district of South Carolina, 
to corne in and prove thelr bonds. Seventy-nine of the bonds then proven 
were subsequently purchased by Samuel Thomas and ThoTnas F. Ryan at 
par and accrued Interest. Thèse were afterwards transferred by them at 
full cost to the Charleston & Western Carolina Railway, one of the présent 
appellees; and Robert S. Adams, who is the other appellee herein, then proved 
two bonds, which then belonged, and still belong, to him. The Central 
Rallroad & Banking Company of Georgia was placed in the hands of re- 
ceivers by the United States circuit court for the Southern district of 
Georgia, and, in pursuance of a certain "plan of reorganization," ail th ■ 
assets and property of the Central Railroad & Banking Company of Georgia 
were transferred to the Central of Georgia Railway Company, as is stated 
more fully In the case of Railway Co. v. Paul, 35 O. C. A. 639, 93 Fed. 878. 
In the sald receivership proceedings, by order of the court, certain proper- 
tles of the Central Rallroad & Banking Company of Georgia, which were 
free from mortgage, were sold, and the proeeeds formed a fund, which is 
referred to as the "Overflow Fund." This fund was turned over to the new 
corporation. An order of court was passed calling on ail persons having 
claims on sald fund to corne forward and prove their claims. The appellees 
filed thelr Intervention, praylng that their bonds, witli interest, be paid out 
of the sald overflow fund, and that in default of such payment out of said 
fund the Central of Georgia Railway Company be decreed to pay said bonds 
and interest. The master reported in their favor, and the court aiBrmed the 
report, decreelng that the interveners be paid as Ijy them prayed. From this 
decree the Central of Georgia Railway Company and the Central Railroad & 
Banking Company of Georgia hâve appealed. 

H. C. Cunningham and Alex. R. Lawton, for appellants, 
A. P. Wright and A. T. Smythe, for appellees. 

Before McCORMICK and SHELBY, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge. The record in this cause is volumin- 
ous, but the issues are simple. The purpose of the interveners is to 
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recover on the guaranty of their bonds by the Central Railroad & 
Banking Company of Georgia, and also on the bonds themselves, as 
entitled to share in the sinking fund provided for thèse bonds and re- 
ceived by the Central Railroad & Banking Company of Georgia. The 
appellants urge that the Central Railroad & Banking Company of 
Georgia had no power to guaranty the bonds. Apart from the judi- 
cial admissions of liability made by the Central Railroad & Banking 
Company of Georgia on similar guaranties in the receivership proceed- 
ings, but in other pleadings than those in this particular cause, and 
apart from judicial action had in the proceedings in which those judi- 
cial admissions were made, we are clearly of opinion that the Central 
Railroad & Banking Company of Georgia had power under its charter 
to guaranty the bonds in question. It had full banking powers, which 
it used without any doubt or suspicion as to their validity. It seems 
that at one time it did the largest banking business in Georgia. The 
guaranty was made for its own purpose and advantage. It dominated 
and controlled the Port Royal & Augusta Railway Company, as it did 
several other railroad corporations. Under circumstances similar 
to those of the guaranty in this cause, it guarantied other bonds of 
railroad corporations for an amount aggregating millions of dollars, 
and the bonds were put in circulation without any doubt of the validity 
of their guaranty. 

It is immaterial whether there be force or not in appellants' con- 
tention that the Central Railroad & Banking Company of Georgia had 
no power to make itself the trustée of the sinking fund. It is évident 
that, that corporation having received the fund, a court of equity will 
not allow it to be withheld to the détriment of those to whom it be- 
longs or who hâve claims upon it. 

The appellants make an attack upon the doctrine announced by this 
court in the case of Railway Co. v. Paul, 35 C. C. A. 639, 93 Fed. 
878. This court was, and still is, perfectly satisfied with the conclusion 
it reached in that cause. That conclusion has since been additionally 
fortified by the décision of the suprême court in the case of Louisville 
Trust Co. V. Louisville, N. A. & C. R. Co., 174 U. S. 684, 19 Sup. Ct. 
827, 43 L. Ed. II 30. The appellants contend that there can be no 
recovery in this cause by reason of fraud. They argue, as we under- 
stand them, that, if the reorganization of the Central Railroad & 
Banking Company of Georgia was a fraud, the bonds in question be- 
came stricken with nullity when they came into the hands of Thomas 
and Ryan, who were principal participants in the fraud, and that the 
Charleston & Western Carolina Railway Company, one of the présent 
interveners, being a transferree from Thomas and Ryan, cannot re- 
cover on the bonds because Thomas and Ryan could not hâve re- 
covered upon them. Substantially, what this court held in the Paul 
Case was that, because of the reorganization, the Central of Georgia 
Railway Company is liable for the claims of the unsecured creditors of 
the Central Railroad & Banking Company of Georgia. There was no 
connection between the bonds in question and the reorganization which 
could hâve affected them injuriously. The scope and efïect of the 
décision in the Paul Case was to protect the rights of the class of 
creditors to which the interveners belong, and we do not see how it 
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waâ belieVed that a déduction could be drawn from the décision which 
would hâve defeated, instead of benefiting, the creditors in this cause. 
Upon this question. of fraud the learned judge below said in his opin- 
ion: 

"We hâve not been able to dlscover in this record any évidence of fraud 
on the part of Thomas and Ryan -which, if they were the présent holders. 
would deny them payinent for thèse bonds." 

He further said : 

"We refrain from discussing the alleged fraud in the reorganization of the 
Central Eallroad & Banlilng Company of Georgia, referred to by counael. 
Counsel on either slde had much to say about thia supposltitious fraud, and 
yet on both sides they protested that there was no fraud. This discussion 
seems superfluous, and, In view of the mutual protestations, not a little 
mystlfylng and vague. Certalnly, nothlng vfas said on this topic to affect 
the right of the Interveners to bave their bonds paid from the unpledged 
property set apart by the order of the circuit court for creditors of the class 
to which they belong." 

On this point, it is sufficient to say that the bonds now held by 
the Charleston & Western CaroHna Railway Company were originally 
issued to parties who acquired them years ago, for full value, and 
whose good faith has in no manner been questioned. Therefore, un- 
der a well-established doctrine, it is clear that the Charleston & West- 
ern Carolina Railway Company can claim and recover on the title of 
the persons who transferred the bonds to Thomas and Ryan. As for 
the intervener R. S. Adams, he was one of the original bona fide pur- 
•chasers at the time of the issue, and has held his bonds ever since then. 

There is no virtue in the contention that certain former debts or 
liabilities of the Central Railroad & Banking Company of Georgia, 
now paid or satisfied, should be allowed to prorate in the overflow 
fund. It may be well to notice in this connection that the main ques- 
tion in this cause is whether the appellants are liable to the interveners 
for their bonds, and, as we hold that they are, the means by which 
payment is to be made would seem to be of little practical importance 
in the end. 

The answer to the complaint that the interveners, instead of resort- 
ing to the procédure of an intervention, should hâve fîled a bill in 
equity, is that the interveners came in by the invitation and upon the 
càll of the court, and that the appellants hâve had the opportunity, of 
which they hâve fully availed themselves, of presenting their défenses ; 
and, besides, a stipulation in this cause, entered into betwcen the 
counsel, estops the appellants from objecting to the interveners' form 
of procédure. 

After a careful considération of this cause, we find no error in the 
decree appealed from, and the same is therefore affîrmed, with costs. 



DUBOIS T. OKCKKB. 867 



DUBOIS V. DECKER. 

(Circuit Court of Appeals, Third Circuit February 24, 1902.) 

No. 44. 

Appbal— Procebdings not in Record— Necbssity of Bill op Exceptions. 

Assignments of errer based on the charge of the court or rulings on 
the admission of évidence présent no question which can be considered 
by the appellate court, unless the charge and the évidence adduced hâve 
been brougbt into the record by bllls of exception, duly certified and 
Bealed by the triai judge. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

G. A. Jenks, for plaintifï in errer. 
A. L. Cole, for défendant in error. 

Argued before DALLAS and GRAY, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

GRAY, Circuit Judge. This case cornes before us on a writ of error 
to the circuit court for the Western district of Pennsylvania. The suit 
was brought to recover for the price of goods sold and delivered by 
plaintifï below to défendant below. The principal défense was the al- 
leged failure of plaintifï to deliver in the time stipulated for in the cor- 
respondence between the parties, the other défenses being the alleged 
inadequacy of the log loader (the subject matter of the sale) to do its 
work, etc. The record présents the docket entries in the suit: — the 
statement of claim and the afïidavit of défense, the issues joined, the 
submission of the same to the jury, certain requests to the court to 
charge, by plaintifï and défendant respectively, the verdict of the jury, 
in favor of plaintifï, for $4,438.18, motion by défendant in arrest of 
judgment, order of the court denying the same, and final judgment 
for the amount of the verdict. The pétition for a writ of error, and 
its allowance by bis honor, Judge Acheson, is also set forth, together 
with the supersedeas bond. 

In this court, the plaintifï has filed six assignments of error. The 
first four allège error by the court in its conclusions of law, as stated in 
its charge to the jury. Thèse assignments of error set forth as their 
basis, at great length, what purport to be extracts from the charge 
of the learned judge of the court below, and also what purport to be 
portions of the évidence, documentary and oral, to which the said 
extracts from the said charge relate. The fifth and sixth assignments 
allège error in the exclusion by the court of certain testimony, with 
what purports to be a statement of the ofifers of testimony, so alleged 
to hâve been refused. 

Thèse are the only assignments, and we look in vain to the record 
for any matter to which they refer. They deal exclusively with the 
charge and rulings of the court, and the évidence adduced at the trial 
before the jury. The charge of the court, its ruHngs during the trial, 
as to the exclusion or admission of testimony and the évidence ad- 
duced before the jury, are not of themselves part of the record. They 
can only be made such by bills of exception, duly presented and sealed 
by the trial judge. The law and practice in this regard is well es- 
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tablished, and requires no discussion. No bills of exception to either 
the charge or the rulings of the court are included in the record hère, 
and none, in fact, are alleged to hâve been presented to, or sealed by 
the learned judge of the court below. The assignments of error are, 
therefore, in the air, as the charge and rulings of the court below, 
upon which they purport to be founded, are not before this court for 
review, as part of the record in the case. 

The counsel for plaintifï in error, as if for the purpose of remedying 
this defect in the record, has added to his brief of argument, submitted 
to this court, an appendix, containing what purports to be a full 
sténographie report of ail the testimony taken at the trial, including 
a copy of ail the correspondence between the parties, and admitted in 
évidence. This, of course, can in no way supply the want of a properly 
certifîed and sealed bill of exceptions. We hâve, however, examined 
the same, and, in view of the zeal and ability of the counsel for the 
plaintifï in error, think it proper to state, that we are of opinion, that, 
if the portions of the charge criticised, and the évidence, especially 
that contained in the correspondence between the parties, to which 
they relate, are correctly set forth, there was no error in the con- 
clusions of law reached by the learned judge of the court below. 

For the reason that neither the charge of the court, as a whole, nor 
the parts to which the assignments of error refer, nor the évidence, in 
whole or in part, upon which the said alleged erroneous conclusions of 
law by the court below were founded, are before this court, as part of 
the record, the motion of counsel for the défendant in error, that the 
judgment below be afïirmed pro forma, must be granted, and 

It is so ordered. 



MUTUAL LIFE INS. CO. OF NEW YORK t. KELLY. 

(Circuit Court of Appeals, Elghtii Circuit February 17, 1902.) 

No. 1,635. 

1. Appeal— Rbview — Action Tkied to Court. 

Where an action at law tried to the court witliout a Jury Is submitted 
on an agreed statement of facts, wIilcU is flled and made a part of the 
record, such statement la équivalent to a spécial verdict, and the court'» 
conclusion of law based thereon Is subject to review. 

S. LiPB Insurance— CoNTHACT — Iowa Statute. 

In the provision of Code Iowa 1897, § 1782, that no life Insurance Com- 
pany shall make any contract of Insurance or agreement as to such con- 
tract other than as "plalnly expressed In the pollcy Issued thereon," the 
Word "pollcy" must be construed to include the application, where that 
is in terms and by référence made a part of the policy, especially In 
View of section 1819, enacted in 1897, which requires a true eopy of any 
application or représentation of the assured which by the terms of a 
policy is made a part thereof to be attached to, or indorsed on, the policy. 

8. Samb— Variancb bbtwbkn Application and Policy— Estoppel. 

An application for life Insurance requested that the pollcy be made 
payable to a third person, but as issued it was payable to the insured, 
his exeeutors, admlnistrators, or assigns. It reclted that It was issued 
in considération of such application, a copy of which was attached. It 
was accepted by the insured, and by hlm assigned to the beneflciary in- 
tended. Beld, that both were estopped to repudiate the application as a 
part of the contract because of the variance. 
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1 Samb— BxBCUTORT Promises bt Insuebd— Cokbitions Binding on Bene- 

PICIARIES. 

The benefleiary named In a life Insurance poUey, by aeeeptlng It and 
asserting a clalm tliereunder, ratifies the acts of the Insured as agent in 
procuring it, and adopts the contract subject to the conditions and limi- 
tations therein expressed or ImpHed, and cannot repndlate promises made 
to the iusurer as a considération for its undertalîlng, nor enlarge the 
obligation beyond that undertaking. Where the insured warranted and 
agreed in the application that he would not die by hls own act wlthln 
two years after issuance of the policy, and covenanted that such agrée- 
ment should be a considération for the contract, such agreement is a 
condition of the Insurer's llability whlch is binding on the benefleiary. 

C. Samb — Dbpbîtdent Covenahts. 

The effect of such a warranty and agreement In the application is to 
malie the promise of the insurer to pay the amount of the policy dé- 
pendent upon the death of the insured, exclusive of death by suicide 
within two years. The agreement of the insured, having been expressly 
made part of the considération for the promise made by the insurer, 
cannot be treated as an independent eovenant by which the rlghts of 
the benefleiary are not aCected. 

6 Samb— Application as Part of Contkact. 

Where the représentations and agreements in an application for life 
Insurance are in terms "ofCered to the company as a considération of 
the contract," and the policy expressly refers to the application and 
makes it a part of the contract, the agreements found in the application, 
as well as those in the policy, properly enter into and form a part of the 
contract. 

7. Same— Construction of Policy— Covbnant agaikst Suicide. 

An application for life Insurance, the covenants and agreements in 
which were expressly ofCered as part of the considération of the con- 
tract, and which was by référence in the policy Issued thoreon in terms 
made a part of the contract, contained agreements restricting the place 
of résidence and occupation of the insured during the two years foUow- 
ing the issuance of the policy, and also the followlng provision: "I also 
warrant and agrée that I wlU not die by my own act, whether sane or 
insane, during the said perlod of two years." The policy contained a 
provision "that after two years from date hereof the only conditions 
which shall be binding upon the holder of this policy are that he shall 
pay the premiums, * * * and that the requirements of the company 
as to âge and milltary or naval service in time of war shall be observed, 
and that in ail other respects, if this policy matures after the expira- 
tion of the said two years, the payment of the sum insured by this 
policy shall not be disputed." UeM, that the effect of such mutual 
covenants, fairly and reasonably construed, was to make the agreement 
against suicide a condition to the company's liablllty for the perlod of 
two years, and to show that the death of the insured by suicide, sane or 
Insane, wlthln the two years, was a risk not assumed by the company. 

6. Bamb— Action on Policy— Dépenses. 

A life Insurance company is not required to return the premiums paid 
on a policy as a prerequisite to its right to contest its liability thereon, 
on the ground that the insured commltted suicide, which was a rlsk it 
did not assume, where it admits the validity of the policy. 

9. Same— CovENANT aqainst Suicide while Insane— Validity. 

A eovenant In a contract of life Insurance that the Insured wlll not 
die by hls own act whlle Insane Is not void as one known by the parties 
to be impossible of performance, but is valld as creatlng an excepted rlsk. 

In Error to the Circuit Court of the United Çtates for the Southern 
District of lowa. 

This was an action on two policles of Insurance for $2,500 and $5,000, re- 
flpectively, executed by the Mutual Life Insurance Company of New York, 
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the plalntlff In error, Insurlng the life of one Edward S. Kelly. Two sep- 
arate applications In writing were made by Kelly for thèse policies, one 
dated April 19, 1898, wherein he made hls wlfe, Joséphine K. Kelly, défend- 
ant In error, the proposed beneficlary, and the other dated December 18, 
1893, wherein he deslgnated one Robert P. Mulock, hls wife's father, as the 
proposed beneflciary. The flrst application was accepted by the Insurance 
Company, and the pollcy for $2,500, bearlng date May 24, 1893, was in due 
time executed, and, wlth a copy of the application attached thereto, deliv- 
ered to Kelly. The second application resulted In the exécution of the policy 
for $S,000, bearlng date December 28, 1893, whlch, wlth a copy of the ap- 
plication therefor duly attached, was delivered to Kelly; but instead of 
making Robert P. Mulock the beneflciary, as deslgnated In the application, 
the same was made payable to the Insured, Edward S. Kelly, hls executors, 
administra tors, or assigns. Bach pollcy recites on Its face as follows: That 
it was Issued "in considération of the application for this policy, which Is 
hereby made a part of this contract" Kach application contained the fol- 
lowing Btatement, signed by Kelly: "I hereby warrant and agrée net to 
réside or travel in any part of the torrid zone, and not to engage In any 
specially hazardous occupation or employment, during the next two yeais 
followlng the date of issue of the policy fer whicli application Is hereby 
made, and also not to engage in any milltaiy or naval service in time of 
war, during the contlnuance of the pollcy, wi1:hout flrst obtaining permission 
from this company. I also warrant and agrée that I will not die by my 
own act, whether sane or insane, during the said period of two years." 
The application, after enumerating the excluded hazardous occupations or 
employments, continues as follows: "I also agrée that ail the foregoing 
statements and answers ♦ • • are by me warranted to be true, and are 
offered to the company as a considération of the contract, which I hereby 
agrée to accept as issued by the company In conformity wlth this applica- 
tion." After receiving the second policy of $5,000, wherein Kelly or bis 
estate was made beneflciary, he, on January 4, 1894, asslgned the same 
to Robert F. Mulock, as beneflciary, as contemplated in the application. On 
February 21, 1895, after having pald the second annual payment on eacb 
pollcy, but before two years had elapsed from the date of either policy, 
Kelly whlle insane aimed a pistol at hls own head and shot himself, and 
thereby Inflicted upon himself a wound from whlch he thereafter, and on 
the same day, died. After bis death, and on September 5, 1895, Mulock duly 
asslgned ail hls rlght, title, and interest in the second policy to Joséphine 
R. Kelly, the wldow and défendant in error herein. 

Both poUcies were, by expllclt stipulations contained therein, made sub- 
jeet to thé provisions stated on the back tliereof. One of those provisions 
is as follovFS: "It is hereby further promised and agreed that after two 
years from the date hereof the only conditions that will be binding upon 
the holdér of this policy are that he shall pay the premlums at the time and 
place and in the manner stipulated in said policy, and that the requlre- 
ments of the company as to âge and military and naval service in time 
of war shall be observed, and that in ail other respects, if this policy matures 
after the expiration of lie said two years, the payment of the sum Insured 
by this pollcy shall not be dlsputed." 

Proofs of death were waived. Suit was Instituted on the policies, and an 
agreed statement of facts, substantially as hereinbefore stated, was signed 
by the respective counsel of the parties and flled in the court below. Upon 
such agreed statement of facts, a Jury having been duly waived, the cause 
was submitted to the trial court Judgment was rendered In favor of de- 
fendant in error, hereinafter called "plaintlfC," for the fuU face value ot 
the two policies, wlth accumulated interest. The plaintifC in error, here- 
inafter called "défendant," now brings the case hère by writ of error for 
revîew. 

W. E. Odell and James L. Blair (Julien T. Davies and Edward 
Lyman Short, on the brief), for plaintiff in error. 

Milton Remley (J. J. Ney and W. O. McElroy, on the brief), for de- 
fendant in error. 
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Before CALDWELL and SANBORN. Circuit Judges, and AD- 
AM S, District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

It is first contended by learned counsel for the plaintiff that there 
is nothing before us for review ; that the so-called "Agreed Statement 
of Facts" is only a concession of certain independent and separate 
facts, which were ofïered in évidence as a basis for a gênerai finding; 
and that, inasmuch as there was no objection made to the introduction 
of such facts in évidence or exceptions saved to the ruHng of the court 
thereon, the doctrine announced in Barnard v. Randle (C. C. A.) iio 
Fed. 906, and cases therein cited, is applicable. Undoubtedly it is 
true, as settled by a long Une of authority, that where évidence is heard 
in an action at law, and a gênerai finding made thereon, an exception 
to such finding alone présents nothing for review. But such is not the 
case now before us. The judgment entry and bill of exceptions both 
clearly disclose that the cause was submitted to the court upon an 
agreed statement of facts, signed by counsel for the respective parties, 
filed and made part of the record, and that no other évidence whatever 
was heard at the trial. It is of no significance that counsel at the trial 
formally ofïered in évidence the facts so agreed upon or any of them. 
Such practice, if adopted, did not change the essential character of the 
submission. It was a submission of facts agreed upon in writing for 
the judgment of the court as a conclusion of law thereon, and as such 
is the équivalent of a spécial verdict, presenting questions of law alone 
for the considération of the court. Its conclusion thereon is subject 
to review by this court. Supervisors v. Kennicott, 103 U. S. 554, 26 
L. Ed. 486; Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 
835; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 
373 ; Cudahy Packing Co. v. Sioux Nat. Bank, 16 C. C. A. 409, 69 
Fed. 782. Guided by the foregoing authorities, our sole duty is to 
détermine whether the trial court reached the correct conclusion of law 
from the facts so agreed upon. 

It is next contended that we are foreclosed from any considération 
of the force and cfïect of the suicide clause in question, because the 
pohcies in suit, being lowa contracts, do not contain in their bodies 
the agreement exonerating the insurer from liability in case of suicide. 
Attention is called to the act of the gênerai assembly of lowa approved 
April 17, 1890, entitled "An act to prevent discrimination in life In- 
surance." Laws 1890, p. 49. Section i of this act is as foUows : 

"No life Insurance company dolng business In lowa sliall make or permit 
any distinction or discrimination in favor of Indlvlduals between Insurants 
of the same class and equal expectations of Ufe In the amount or payment 
of premlums or rates chargea for policies of life or endowment insurance, 
or in the divldends or other benefits payable thereon, or in any other of the 
terms and conditions of the contract It makes; nor sball any such company 
or any agent thereof make any contract of Insurance or agreement as to 
such contract, other than is plalnly expressed In the policy Issued thereon; 
nor shall any such company or agent pay or allow, or ofCer to pay or allow, 
as Inducement to insurance any rebate of premium payable on the poUcy, or 
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any spécial favar or advaiitage In the dlvldends or other beneflt to accrue 
thereon, or any valuable considération or Inducement whatever not speclfled 
In the pollcy contract of Insurance." 

It is contended by plaintiff's counsel that the clause relied upon by 
défendant to defeat recovery in this action, namely, "I also warrant 
and do agrée that I will not die by my own act, whether sane or in- 
sane, during the said period of two years," being found only in the 
application made by Kelly for Insurance, is not so "plainly expressed 
in the policy" as to be a valid and enforceable agreement, within the 
purview of that act. 

The contention, as we understand it, is that the "policy," within 
the purview of the act, is that particular paper signed by the insurer 
which contains its promise, and nothing else, and particularly that it 
does not include any of the agreements found in the proposition for 
insurance usually denominated the "application," even though the 
same be attached to the other paper, and by express stipulation therein 
made part of the contract. This contention, in our opinion, is nar- 
row and technical, and ignores the rule of construction of contracts, 
requiring a considération of ail its provisions, wherever found, to dé- 
termine the intention of the parties. The stipulations of a paper, re- 
ferred to in a contract as the considération upon which it is made and 
by express terms made part of it, are as binding upon the contracting 
parties as if the same were bodily incorporated therein. 

The act of lowa, supra, in our opinion, créâtes no exception to 
the foregoing gênerai rule governing the interprétation of contracts. 
That act was obviously intended for three purposes : (i) To prevent 
discriminations in favor of particular insurants ; (2) to secure that 
certainty with respect to the rights and duties of the parties which is 
always best attained by written agreements; (3) to provide a ready 
and available method by which the insured or assured may at ail times 
hâve before them the covenants and agreements which they are re- 
quired to observe or perform. Society v. Puryear's Adm'r (Ky.) 59 
S. W. 15. That the foregoing is the true interprétation of the act in 
question is, in our opinion, also conclusively shown by subséquent lég- 
islation in lowa. 

By section 1819 of the Code of lowa, enacted by the 26th gênerai 
assembly at its extra session, in 1897, it is enacted as foUows : 

"AU life Insurance companies or associations organized or doing business 
in tlils State under the provisions of the precedlng chapters shall upon the 
issue of any policy, attach to sueh pollcy or indorse thereon a true copy of 
any application or représentation of the assured, which by the terms of 
such policy are made a part thereof, or of the contract of Insurance, or re- 
ferred to therein, or which may In any manner affect the valldity of such 
pollcy, or, upon rèinstatement of a lapsed pollcy shall attach to the renewal 
receipt a true copy of ail représentations made by the assured upon which 
the renewal or rèinstatement Is made. The omission so to do shall not 
rénder the policy Invalld, but If any compàny or association neglect to com- 
ply wlth the réqùtrements of this section it shall forever be precluded from 
pleadlng, alîeging or proving such application or représentations, or any 
part thereof, or the faislty thereirt, or any part thereof, in any action upon 
such pollcy, and the plaintlff in any such action shall not be required, in 
order to recovet against sueh company or association, elther to plead or 
prove such application or représentation, but may do so at his option." 
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The last-mentioned act was passed while the act of 1890 was on the 
statute book of lowa, and both are found in the revision of 1897. 
They must therefore be construed together, and given full force and 
efifect if possible. If the act of 1890 is to be construed as plaintifï's 
counsel contend, the act of 1897 is meaningless. 

Its provision for attaching a true copy of the application was obvi- 
ously intended to furnish the certainty of, and familiarity with, the 
terms of the whole contract which was generally contemplated by the 
act of 1890, and the spécial prohibition against reHance upon any of 
the terms and stipulations found in an application, unless a true copy 
of the same be attached to the policy, by necessary implication permit 
such reliance if a copy is so attached. In our opinion, it is perfectly 
clear that the législature of lowa by the latter act recognized an ap- 
plication for Insurance when a copy of the same is attached to the 
policy at the time it is delivered, as a constituent part of the contract 
or policy of insurance itself. A législative construction has therefore 
been given to the act of 1890 in full harmony with what seems to us 
to hâve been its obvions meaning. It follows that plaintifï's conten- 
tion to the contrary cannot be sustained. 

It is next contended that défendant cannot avail itself of the in- 
sured's agreement against suicide, as found in the application for the 
second policy of $5,000, because of an alleged variance between the 
policy as issued and that applied for. The application was for insur- 
ance payable to Robert P. Mulock. The policy, as issued, made lielly, 
his executors, administrators, or assigns, the beneficiary. No ex- 
planation is found in the record of this alleged variance, but in argu- 
ment it was stated that as Mulock, by whom the policy was to be taken 
as collatéral security for some obligation of Kelly, had apparently no 
insurable interest in his Hfe, the change was made in order that the 
policy might be made an available collatéral by assignment. However 
this may be, the fact appears that immediately after the receipt of the 
poHcy by Kelly he assigned the same to Mulock. In this way the pur- 
pose contemplated by the application was accomplished. Mulock got 
the policy exactly as applied for. 

Not only so, but both Kelly and Mulock are clearly estopped from 
contending that the policy was not issued in conformity to the apph- 
cation. Kelly accepted the policy, which contained a statement that 
it was issued in considération of the application, a copy of which was 
attached to it ; in other words, that the policy was issued in con- 
sidération of the very application which is now sought to be repudiated. 
Whatever variance there was between the application and policy must 
be presumed to hâve been made with Kelly's full consent and approv- 
al. Neither he nor any one claiming under him can now be heard 
to repudiate the application so acted upon by the company and recog- 
nized by him. Insurance Co. v. Myers (decided at the présent term 
of this court; C. C. A.) 112 Fed. 846. 

The next contention requiring considération by us is that the plain- 
tifï acquired vested rights at least in the $2,500 policy, in which she 
was originally named as sole beneficiary, immediately upon its issue, 
which could not hâve been affected by any subséquent conduct of the 
insured ; that even though Kelly agreed as a part of the considération 
114 F.— 18 
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of the contract of insurance not to kill himself, sane or insane, within 
the period of two years, and even if he violated that agreement, such 
violation cannot be invoked against the daim of the plaintifï. 

It cannot be disputed that plaintiff, who was Kelly's wife and bene- 
ficiary in the policy in question, had a certain vested interest in the 
policy immediately uppn its issue; such an interest, in fact, that 
neither Kelly nor the insurer, nor both, could by appointment or agree- 
ment take from her without her consent. Her rights were created by 
the contract, and she, as one of the parties thereto, must, on familiar 
principlesi consent to any deprivation, modification, or change of such 
rights before the same can be accomplished. Bank v. Hume, 128 U. 
S. 19s, 206, 9 Sup. Ct. 41, 32 h. Ed. 370, and cases cited. But this 
well-recognized principle falls far short of sustaining plaintiff's con- 
tention in this case. The question still remains, with what rights was 
she vested? This obviously dépends upon the terms and conditions 
of the contract creating them. The husband assumed to act as her 
agent in the negotiation of a contract intended to be bénéficiai to her. 
He gave a considération therefor, consisting partly of certain ex- 
ecutory promises. He secured the promise from the insurance Com- 
pany to pay money to the wife, in case of his death, by promising that 
such death should not, for two years at least, be the resuit of his own 
act, sane or insane. Ail this was so donc as to disclose a clear in- 
tention on the part of both that no risk against such death should be 
assumed by the company. 

The wife, by asserting a claim on the policy, ratifies and affirms the 
contract as made by her agent, and that, too, subject to ail its terms 
and conditions. She cannot avail herself of the promise to pay her 
the amount of the policy, and simultaneously repudiate the promise 
made by her husband, which was given to the insurer as a considéra- 
tion for its undertaking. Neither can she enlarge the obligation of 
the insurer beyond the scope of that undertaken by it. Baker v. 
Insurance Co., 43 N. Y. 283; Pitt v. Insurance Co., 100 Mass. 500. 

Thèse conclusions would seem to be the necessary resuit of well- 
recognized principles of agency and contract. But our attention is 
called to the case of Seiler v. Association, 105 lowa, 87, 74 N. W. 
941, 43 L. R. A. 537, to which spécial considération was given by the 
learned trial judge. In that case the suprême court of lowa held that 
where a policy of life insurance contains no stipulation against sui- 
cide, and is taken out in good faith, it is not avoided, as against a third 
party named as beneficiary in the policy, by the fact that the insured, 
while sane, purposely took his own life. In so holding it attempted 
to distinguish that case from Ritter v. Insurance Co., 169 U. S. 139, 
18 Sup. Ct. 300, 42 L. Ed. 693, Id., 17 C. C. A. 537, 70 Fed. 954, 
42 L. R. A. 583, which decided that the personal représentative of 
an insured, who, when sane, deliberately killed himself with intent 
to secure to his estate the amount of insurance he had efïected on 
his own lifç, could not rçcover on the policy though it contained no 
provision at ail respecting suicide. The suprême court of lowa held 
that even though the intentional suicide by an insured might consti- 
tute a défense to a suit brought on a policy payable to his estate, con- 
taining no provision against such suicide, it would be no défense in 
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such case if the policy was by its terms payable to a third party as 
beneficiary. 

It is urged that in so far as the $2,500 policy involved in the présent 
case is concerned, wherein the wife is named as the beneficiary, the 
express agreement net to commit suicide is of no greater obligatory 
force than the implied one would hâve been if there had been no ex- 
press one, and that, therefore, the lowa case is directly in point. This 
may or may not be so, but, in any event, neither the case itself, nor 
the argument deduced therefrom, is fully persuasive to our minds. 
A view contrary to the lowa doctrine is taken in Hopkins v. Assurance 
Co. (C. C.) 94 Fed. 729, and affirmed by the court of appeals of the 
Third circuit, 40 C. C. A. i (99 Fed. 199). See, also, the case of 
Dean v. Insurance Co., 4 Allen, 96, 99. 

Moreover, it seems to us that if there be an implied agreement on 
the part of every insured not to intentionally kill himself for the pur- 
pose of enforcing the liability under a policy, — and such, in our opinion, 
is the rule laid down in Ritter v. Insurance Co., supra, — such agree- 
ment inheres in and forms a part of the contract, and is as much a 
condition to liability as if it vvere written out into an express agree- 
ment ; and, that being so, for the reasons already pointed out a third 
party, cîaiming under such a policy of insurance made for her bene- 
fit, ratifies and adopts the implied as well as the express conditions 
and lii-nitations of the contract. But we are not forced to any refine- 
ment of logic to support the conclusion reached in this case. There 
is hère an express agreement, showing that the contracting parties 
had the subject fully in mind, and came to a definite understanding 
to the efïect that the insurer did not undertake to assume the risk 
of suicide for at least two years, and this agreement must be enforced. 

The case of Fitch v. Insurance Co., 59 N. Y. 557, 17 Am. Rep. 
372, relied on by the suprême court of lowa in the Seller Case, makes 
it clear that the court of appeals of New York considered that force 
and efïect should be given to an express condition of a policy against 
suicide, even as against a third party, who might be the beneficiary. 
It there says: 

"The policy contained no stipulation that it should be void in case of the 
death of the Insured by suicide. It was not taken out for the beneflt of 
Fitch [the insured], but of his wife and chîldren. Although they were bound 
by his représentations, and any fraud he may hâve committed in talîing out 
the policy, the policy having been obtained through his agency, yet they 
were not bound by any acts or déclarations done or made by him after the 
issue of the policy, unless such acts were in violation of some condition of 
the policy." 

The case of Kerr v. Association, 39 Minn. 174, 39 N. W. 312, 12 
Am. St. Rep. 631, is also relied upon by the suprême court of lowa 
as sustaining its conclusion in the Seiler Case. A référence to that 
case shows that the provision of the policy made the basis of a dé- 
fense was as follows : 

"If the assured shall die in, or in conséquence of, the violation of any crim- 
Inal law of any country, state, or territory in which the assured may be, 
this certificate shall be nul! and void." 

The défendant in that case ofïered to prove on the trial that Kerr, 
the insured, had committed the crime of forgery in Minnesota, and 
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fled to Canada to escape arrest, where he was ultimately discovered 
and apprehended by détectives, and, to avoid being brought back to 
Minnesota for trial, shot and killed himself. The suprême court 
held that that évidence viras not admissible, saying: 

"His death in Canada cannot be treated as the proximate resuit of his 
crime in Minnesota. • * • And tbe fact of his suicide is not in itself ta 
be construed as occurring in or growing eut of a violation of law, within 
tbe meaning of the policy." 

The court then remarked as follows : 

"In the law of Insurance, suicide is not, as a rule, recognized as a ground 
of exemption from Uability or for forfeiture of a policy issued for the benefit 
of a third person, unless It Is expressly so provided in the policy." 

The suprême court of lowa also seems to think that a différent re- 
suit might follow if the contract of insurance contained an express 
provision exonerating the company in case of suicide. It says, after 
reviewing the cases to which référence has just been made, as fol- 
lows: 

"We wlsh now to add a few words on principle by way of emphasis of a 
thought already expressed. It is not the wrongdoer who makes claim hère, 
nor any représentative vehose rights are to be measured by those of the 
wrongdoer, but persons who acquired an Interest at the time the policy was 
taken ont and who are not in any way responslble for tbe loss under it. 
The défendant might well hâve guarded against thls contlngency in its 
contract. Not having done so, we thlnk It is now in no position to com- 
plain." 

How différent is the case now under considération by us ! 

As already pointed out, the plaintifif's right, even in the policy of 
$2,500, was to be measured by those of the wrongdoer, and the in- 
surer in the présent case has in the contract specifically guarded against 
the very contingency which the suprême court of lowa said might 
hâve been guarded against in the contract. We unhesitatingly reach 
the conclusion that, on principle as well as authority, no such vested 
rights were created by the $2,500 policy in favor of the plaintif? in this 
case as to relieve her against the conséquence of self-destruction by 
the insured. 

The other policy for $5,000, in which plaintifï acquired no rights 
until after the death of the insured, raises no such question as has 
just been discussed with référence to the $2,500 policy. She, by ac- 
cepting an assignment from the beneficiary, directly or indirectly, after 
the death of the insured, is confessedly made subject to ail the in- 
firmities inhérent in the contract as originally made. 

The learned trial judge in his opinion (C. C. ; 109 Fed. 56) places 
great confidence in plaintiflf's right to recover upon the principle that 
the covenant of the défendant to pay the amount of the policy in ques- 
tion is an independent covenant, and not at ail dépendent upon the 
covenant of the insured not to kill himself. We are unable to concur 
in this view. The covenant to pay is obviously dépendent upon wheth- 
er the death insured against occurs, and that death, as already seen, 
is one exclusive of suicide within two years. Not only is this so, 
but the promise not to kill himself within two years was by agrec- 
ment made part of the considération moving the insurer to make this 
promise. 
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As said by Mr. Justice Miller in announcing the opinion of the 
suprême court in Construction Co. v. Seymour, 91 U. S. 646, 650, 23 L. 

Ed. 341 : 

"Where a specifled thing Is to be done by one party as the considération 
of tlie thing to be done by the other, it is undenlably the gênerai rule that 
the covenants are mutual, and are dépendent, if they are to be performed 
at the same tlme; and, if by the terms or nature of the contra et one is 
first to be performed as the condition of the obligation of the other, that 
which is first to be performed niust be done or tendered before tliat party 
can sustaln a suit against the other." 

In the case of Loud v. Water Co., 153 U. S. 564, 14 Sup. Ct. 928, 
38 L. Ed. 822, Mr. Justice Jackson, speaking for the suprême court, 

says: 

"The question whether covenants are dépendent or Independent must be 
determined in each case upon the proper construction to be plaeed on the 
language employed by the parties to express their agreement. * • * The 
question In each case is. which Intent is disclosed by the language employed 
in the contractî" 

Applying the test last stated, we hâve no difïîculty in reaching the 
conclusion that the parties to the contract of insurance in question 
obviously and plainly intended that the covenants should be mutual 
and dépendent, and not independent of each other. 

It is next contended that the contracts of insurance sued on in this 
case are by their own terms embodied exclusively in the policy, and 
do not comprehend the applications made by the insured therefor. 
An argument to this effect is drawn from the fact that the policies 
State on their face that the payment was to dépend upon the following 
condition ; "* * * The annual premium * * * shall be paid 
in advance on the delivery of this policy, and thereafter, * * * on 
a certain day, every year during the continuation of this contract ;" 
"and subject to the provisions, requirements, and benefits stated on the 
back of this policy, which arc hereby referred to and made a part 
hereof." The maxim, "Expressio unius exclusio alterius," is in- 
voked, and it is claimed that because the provisions of the application 
are not found on the back of the pohcy their stipulations and contents 
are not a part of the contract of insurance. We cannot agrée to any 
such view. We hâve already considered this gênerai question in dis- 
posing of the argument based on the lowa statutes, but it may not be 
improper to observe further that the company said in each of the 
policies that it was issued in considération of the application made for 
it, and that such application was made a part of the contract. It 
thus clearly appears that by the same token by which the provisions 
on the back of the policy were made part of the contract the appli- 
cation therefor was also made a part of it. Nothing can be clearer 
than this. 

Kelly, by accepting a policy which by its terms incorporated the 
application as a part of the contract, necessarily admitted that such 
was a fact. He had already said the same thing in the application 
signed by him, namely, that it was ofifered to the company as a con- 
sidération of the contract, which he was to get. The entire appHcation 
having been so made a part of the policy by agreement of the parties 
must be so treated by us, and the agreements, found in the application 
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as well as those found in the policy proper, must be considered in de» 
termining the true import and meaning oî the contract. Ritter v. 
Insurance Co., 169 U. S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693; Insur- 
ance Co. V. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 
308 ; First Nat. Bank v. Hartford Pire Ins. Co., 95 U. S. 673, 24 L. 
Ed. 563; Insurance Co. v. Webb, 45 C. C. A. 648, 106 Fed. 808; 
American Crédit Indemnity Co. v. CarroUton Furniture Mfg. Co., 36 
C. C. A. 671, 95 Fed. m. 

Accordingly, treating the application and ail its terms and provisions 
as a part of each contract entered into between the insurance company 
and Kelly, what does it mean ? In answering this question there does 
not seen to be any necessity for resort to technical distinctions between 
représentations and warranties or affirmative and promissory war- 
ranties. The cardinal rule to be observed in construing ail contracts 
is to détermine, from a considération of the four corners of the instru- 
ment or instruments creating it, what was the intention of the parties 
to the same. Insurance Co. v. Gridley, 100 U. S. 614, 615, 25 L. Ed. 
746; Long v. Timms, 107 Mo. 512, 519, 17 S. W. 898. Subjecting 
the contracts in question to this test, it is very apparent, as we hâve 
already indicated in disposing of other branches of the case, that the 
death of Kelly by suicide at any time within two years after the date 
of the policy, whether sane or insane, was not a risk assumed by the 
insurer at ail. The parties to the contract, when made, the insurer 
speaking for itself, and Kelly speaking for himself and as agent for 
the beneficiary, so agreed. This clearly enough appears from the foi- 
lowing: The company agreed, in eflfect, that in considération of 
the représentations and agreements found in the applications for in- 
surance, made by Kelly, it would upon the death of Kelly pay a cer- 
tain sum of money to the beneficiaries named in the policies. Kelly 
agreed that such death should not occur by suicide within two years at 
least. The fair and reasonable import of thèse mutual agreements, in 
our opinion, is that the death insured against was such a death as 
might occur at any time in the future, excepting that, however, by 
suicide, sane or insane, if the same should occur within two years. 

Kelly, in his proposition for insurance called "Application," said: 

"I hereby warrant and agrée not to réside or travel In any part of the tor- 
rld zone, and not to engage In any speclally hazardous occupation or em- 
ployment, durlng the next two years foUowing the date of Issue of the 
policy for whlch application is hereby made, and also not to engage In any 
mllltary or naval service In time of war, durlng the contlnuance of the 
policy, wlthout flrst obtaining permission from this company. I also war- 
rant and agrée that I wlU not die by my own act, whether sane or Insane, 
durlng the sald perlod of two years." 

The company in its acceptance of the proposition, under the heading 
"Incontestability," found on the back of the policy, said : 

"It Is hereby further promlsed and agreed that after two years from date 
hereof the only conditions whlch shall be blnding upon the holder of this 
policy are that he shall pay the premlums at the tlmes and place and in the 
manner stlpulated in the sald policy, and that the requlrements of the com- 
pany as to âge and mlUtary or naval service in time of war shall be ob- 
served, and that in ail other respects, if this policy matures after the expira- 
tion of the sàld two years, the payment of the sum insured by this policy 
shall not be dfsputed." 
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rhis last-mentioned covenant or agreement on the part of the Com- 
pany obviously bas référence to the agreements of Kelly found in the 
proposition above quoted. It cannot escape observation that the par- 
ties treated the agreements referred to as conditions of continuing 
liability on the part of the company. They are referred to as "con- 
ditions," and it is agreed that the only ones which shall be binding 
after two years are those relating to engaging in military or naval 
service in time of war. In ail other respects it was agreed that "if 
this policy matures after the expiration of the said two years the pay- 
ment of the sum insured by this policy shall not be disputed." This 
carries the reasonable implication that, if the policy should mature by 
the death of the insured within two years, the policies might be dis- 
puted for breach of any of the "conditions" upon which liability de- 
pended. 

The clear import and meaning of ail this is that the policy was issued 
and the company's obligation of paj'ment assumed on certain specified 
conditions, among them that Kelly should not réside or travel in 
any part of the torrid zone, or engage in any of the specially hazardous 
occupations recited in the application, or die by his own act, whether 
sane or insane, within the period of two years after the date of the 
policy. The wisdom of conditions of this kind is not for us to con- 
sider, but it is perfectly obvious that they were intended to prevent 
devising schemes to defraud an Insurance company by securing In- 
surance in contemplation of immédiate exposure to probable death or 
immédiate purpose to take one's own life. However this may be, 
the parties, by language admitting of no other rational meaning, 
agreed upon it, and that puts an end to our inquiry. The insured, 
acting for himself in one application, and as agent for the proposed 
beneficiary in the other, warranted and agreed, as a considération for 
the exécution of the policies, that he would not die by his own act, 
whether sane or insane, during the period of two years after the date 
of the policies. This, by référence to the incontestibility clause, al- 
ready quoted, was by agreement made a condition to continuing lia- 
bility. 

But we do not wish to be understood as holding that it required any 
express agreement that the clause in question should be treated as a 
condition to liability. In our opinion, it, having been ofifered to and 
accepted by the company as a considération of the assumption of the 
risk and for the continuance of liability for two years at least, is, in 
and of itself, a promissory warranty, requiring the insured to strictly 
conform thereto, in order to hold the company to a liability on the 
policies in favor of the beneficiaries. Failure to observe the stipulation 
of warranty, resulting, as in this case, in the death of the insured, 
undoubtedly absolves the insurance company from liability. 

For the reasons already given, we cannot agrée with counsel for 
plaintifif that it is necessary to find in the policy itself an express 
stipulation that in case of failure to observe the warranty the policy 
should be void. Such is the conclusive resuit of such failure deter- 
mined and lixed by the law itself. While we hâve endeavored to 
answer the argument of counsel based upon the technical doctrines of 
condition and warranty, we prefer to place our détermination of this 
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case upon the broad proposition that the contracts of insurance, when 
fairly and reasonably construed, show that death of the insured by 
suicide, sane or insane, was a risk not undertaken by the insurer at ail. 
There is no merit in the contention that a return of the premiums paid 
by Kelly was a prerequisite to a défense by the insurance company. 
The company earned the premiums paid by Kelly for the risk which 
it agreed to assume, and which it did assume and carry until Kelly's 
death. This risk embraced death from practically ail other causes but 
suicide. Cases where fraud may hâve been so practiced in the nego- 
tiations as to render the contract voidable at the instance of the com- 
pany, or cases where no risk at ail ever attached, are totally inapplica- 
ble to the facts disclosed in this case, and afïord no warrant for plain- 
tifif's contention. 

It is next contended that the agreement of Kelly not to die by his 
own act while insane was impossible of performance, and known to 
be so by both parties to the contract, and therefore void. The argu- 
ment is that self-destruction by an insane person is not his act, but 
rather the resuit of an irrésistible impulse, over which he had no con- 
trol, and therefore not within his power to prevent, and that an agree- 
ment to prevent it falls within that class of agreements which are void 
because of impossibility of performance. This argument is obviously 
founded on the doctrine taught by the case of Insurance Co. v. Terry, 
15 Wall. 580, 21 L. Ed. 236. It is there held that where the condition 
is that, "if the insured shall die by his own hand" (without the qual- 
ifying words sane or insane), the policy shall be void, the défense 
must show afHrmatively that the death was the resuit of an intentional 
act of a responsible being, and not the act of one driven by an insane 
impulse, over which he had no control. 

The history of insurance litigation shows that the décision in the 
last-mentioned case brought about other and difïerent stipulations in 
poHcies of life insurance, exonerating insurers from liability in case of 
suicide by the insured, whether he was sane or insane at the time of 
committing the act. Stipulations of the latter kind hâve been fre- 
quently before the courts, and been pronounced valid and enforceable 
on the distinct ground that they create an excepted risk; in other 
words, that a clause of that kind found in a policy of insurance évinces 
a clear intention on the part of both parties to the contract that self- 
inflicted death by the insured, whether sane or insane at the time, was 
not one of the risks assumed by the insurer. 

In the case of Bigelow v. Insurance Co., 93 U. S. 284, 23 L. Ed. 
918, Mr. Justice Davis, in delivering the opinion of the court, says : 

"There bas been a great dlversity of Judlelal opinion as to whether self- 
destruction by a man, in a fit of Insanlty, is within the condition of a 
life policy, where the words of exemption are that the insured 'shall com- 
mit suicide,' or 'shall die by his own hand.' But since tlie décision in In- 
surance Co. V. Terry, 15 Wail. 580, 21 L. Ed. 236, the question is no longer 
an open one In this court. In that case the words avoldlng the policy were, 
'shall die by his own hand,' and we held that they referred to an act of 
crimlnal self-destruction, and did not apply to an insane person who took 
his own life. But the Insurers in this case hâve gone further, and sought 
to avoid altogether this class of risks. If they hâve succeeded in doing 
so, it is our duty to glve efEect to the contract, as neither the policy of the 
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law nor sound morals forbld them to make It If they are at llberty to 
stipulate against hazardous occupations, unhealthy climates, or death by 
the hands of the law, or In conséquence of injuries received when Intoxi- 
cated, surely it Is compétent for them to stipulate against intentional self- 
destruction, whether it be tbe voluntary act of au accountable moral agent 
or not. It Is net percelved why tbey cannot limit their liability, if tbe as- 
sured is In proper language told of the extent of the limitation, and it is 
not against public policy. The words of this stipulation, 'sball die by sui- 
cide (sane or insane),' must recelve a reasonable construction. If tliey be 
tal^eu in a strictly literal sensé, their meaning might admit of discussion, 
but it Is obvious that they were not so used. 'Sball die by hls own hand, 
sane or insane,' is doubtless a more accurate mode of expression, but it 
does not more clearly déclare the Intention of the parties. » • • Nothing 
can be clearer tban that the words 'sane or insane' were Introduced for the 
purpose of excepting from the opération of the policy any inteuded self- 
destruction, whether the Insured was of sound mind or In a state of insan- 
ity." 

In the case of Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. 
Ct. 1360, 32 h. Ed. 308, the poHcy sued on contained a clause that 
"no claim shall be made under this poHcy when the death or injury 
nlay hâve been caused by * ■" * suicide (telonious or otherwise, 
sane or insane)." Mr. Justice Harlan, in dehvering the opinion of 
the court in that case, said if the insured "commit suicide then the 
law was for the company, because the policy by its terms did not extend 
to or cover self-destruction, whether the insured was at the time sane 
or insane." See, to the same effect, the case of Scarth v. Society, 
75 lowa, 346, 39 N. W. 658. There are many other cases, both state 
and fédéral, to which attention might be called, which announce the 
same doctrine, but we do not deem it necessary to pursue this inquiry 
further. 

Applying the rule governing the interprétation of contracts herein- 
before referred to, and seeking to give a reasonable interprétation to 
the clause now under considération, consonant with the manifest in- 
tention of the parties as disclosed by ail the provisions of the policies, 
we can only reach one conclusion : that the insured, Kelly, not only 
agreed that he would not die by his own act, whether sane or insane, 
within the period of two years, but, in efïect, agreed, as already stated, 
that the risk actually assumed by the company excluded death by 
suicide within two years. The facts of the case therefore do not war- 
rant the application of the rule rendering contracts void which are im- 
possible of performance, and so known by both parties to it. 

The ability and persistence with which learned counsel for plaintiff, 
both in oral argument and brief, pressed the points already considered 
upon the attention of the court, caused us to enter upon a discussion 
of questions more at length than their intrinsic difficulty, in the light 
of controlling authority, probably required. 

The resuit reached, after a full considération of ail questions pre- 
sented, is that as a conclusion of law, deducible from the agreed state- 
ment of facts on which the case was submitted, the plaintifï cannot 
recover. The judgment of the trial court must be reversed and re- 
manded, with directions to render a judgment in favor of the défendant. 
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WESTERN UNION TEL. CO. v. TRAOT. 

(Circuit Court of Appeals, Thlrd Circuit February 20, 1902.) 

1. Mastkk and Servant— Injurt to Servant— Dutt op Insfection. 

In au action by a lineman against a telegraph company to recover for 
an Injury sustalned by plaintiff by reason of the breaklng of a pôle upon 
which he was worklng, whlch was decayed below the surface of the 
ground, It was not error of which défendant can complaln to submlt to 
the Jury the question whether, by the custom and practlce In that kind 
Of work, the duty of Inspecting the pôle rested upon the foreman or the 
plaintiff, and to make defendant's Uability dépendent upon whether the 
duty was that of the foreman, where the évidence as to the custom was 
confiicting, but it was shown that a proper inspection would bave dis- 
closed the def ect. 

S. Samb— Place to Work— RBSPONSiBiiiiTT of Mastbr. 

The duty of inspecting a telegraph pôle before a lineman elimbs It to 
work thereon, if not tliat of the lineman himself, Is the positive duty of 
the master whlch is responsible for the failure to hâve such inspection 
made, notwithstanding it bas engagea another, however compétent, to 
perform the duty. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
For opinion below, see iio Fed. 103. 

Wm. D. Dalzell, for plaintiiif in error. 
John O. Petty, for défendant in error, 

Before DALLAS and GRAY, Circuit Judges, and KIRKFAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. This writ of error has brought up for 
review the record of an action which was instituted by the défendant 
in error against the plaintiff in error to recover for personal hurt 
which the plaintifif had sufïered while engaged at his work as a servant 
of the défendant, and which he alleged was caused by its négligence. 
The case as presented in the circuit court, and the gênerai view of the 
learned judge of that court with respect to it, are so clearly and well 
set forth in the opinion which he filed in overruHng the motion for a 
new trial as to render it unnecessary for us to préface the statement of 
our conclusions upon the questions of law which hâve been raised in 
this court otherwise than by extracting from that opinion the follow- 
ing: 

"The plaintiff was a lineman in the employ of the défendant, the Western 
Union Telegraph Company. The duties of a lineman are to climb telegraph 
pôles atid to stiing wires on the cross arms, and remove wlres therefrom and 
do otUer work theroon. The défendant had occasion to remove part of a Une 
of its wires from four old pôles, whlch had been standing for eleven or twelve 
years, to four new pôles, which had just been set. Before the work of mov- 
ing tlie wires began the defendant's foreman (Joseph Krotzer) vislted the 
premises and mi\ûe an inspection. Ile caused tliree of the old pôles to be 
gnyed. but did nothhig with respect to the fourth pôle. That pôle appeared 
to tlie eye to be sound and flrm, and the foreman applied no test to détermine 
its condition. The plaintiff was one of a gang of llnemen worklng imme- 
diately under another foreman of the défendant (Oscar Long), assigned to 
tlie work of remoring the wires from thèse old pôles to the new ones. In 
tlie course of his employment and In the discharge of hIs duty as Ifneman 
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the plalntlff cllmbed the fourth pôle, Just mentloned, to assîst another Une- 
man in removing tbe wires from the cross arms. While thus engaged the 
pôle suddenly broke, and the plalntlff was thrown to the ground and very 
badly injured. The cause of the disaster proved to be the rotten condition 
ot the lower end of the pôle underneath the surface of the ground. The pôle 
broke off three or four inches under the ground. There was évidence to show 
that a proper inspection of thls pôle by the usual test, by means of tools 
provlded for the purpose, would hâve disclosed that the pôle was in an 
unsafe condition for a lineman to ascend and do his work thereon. The de- 
fendant alleged and gave évidence tending to show that, according to the 
custom and practice in doing such work as this, It is the duty of the lineman 
to détermine for himself the safety of the pôles. This the plaintiff denied, 
and gave évidence tending to show the contrary, and that it is always the 
practice and business of the foreman to Inspect the pôles to détermine their 
safety, and tliat the linemen rely on the foreman's Inspection. The court 
left thls disputed question of fact to the détermination of the jury, and upon 
their verdict in favor of the plaintiff it must be accepted as established that 
the plaintiff was not under the alleged duty, and also that he was not guilty 
of any contributory négligence and was free from fault" 

The only averments of error are that the court below erred in its 
disaffirmance of the four points which were presented for the défend- 
ant and in its answers to those points, in that it declined to give binding 
instructions in favor of the défendant, or to charge that there was not 
sufficient évidence to justify the jury in fînding that any neghgence of 
the défendant was the proximate cause of the plaintifï's injury, in that 
the learned judge submitted to the jury, for détermination from ail 
the évidence, the question whether or not the injuries to the plaintifï 
resulted from a latent defect which was one of the ordinary risks of 
his employment ; and, finally, in that he refused to charge "that if the 
jury believed from the évidence that the défendant had a compétent 
foreman in charge of the work, and that the foreman and the plaintifï 
were furnished with proper tools and appliances with which the pôle 
could hâve been adequately tested, and, if any weakness was discover- 
able, secured, then the défendant was not guilty of any négligence 
which was the approximate cause of the plaintifï's injuries." None 
of thèse averments can be sustained. That the case was not one which 
the court would hâve been warranted in taking from the jury, unless 
upon the ground either that inspection of the pôle was not a part of 
the foreman's duty, or (if it was) that the défendant was not responsi- 
ble for the foreman's failure to discharge that duty, is too clear for 
argument, and that thèse subjects were dealt with in a manner as favor- 
able to the défendant as was at ail possible we are entirely satisfied. 
It is not necessary to décide whether, by reason of the company's légal 
obligation to exercise ordinary care to provide a reasonably safe place 
and appliances for its employés, it was not unconditionally bound to 
look to the safety of the pôle upon which the plaintifï was required to 
work ; for it was not ruled that the defendant's responsibility was con- 
clusively fixed by this gênerai rule of law, but that it depended upon 
whether, as matter of fact, the custom in doing such work was for 
the foreman to inspect the pôles, or for the linemen themselves to 
inspect them. Upon this question the testimony was confîicting, and 
it was submitted to the jury with the statement that "if, according to 
the custom and practice in this kind of work, the duty of inspecting the 
pôles is upon the lineman, and not upon the foreman, it would follow 
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that the Company hère would not be responsible for this disaster." 
In our opinion, the court, in thus holding that the company was but 
provisionally responsible, and in leaving it to the jury to find whether 
the practice was such as to make it absolutely so, went quite as far 
as could be justified in restriction of the defendant's liability. 

Upon the remaining point the law is well settled. The duty of in- 
spection, if not that of the linemen, — and the jury has found that it 
was not, — was the positive duty of the company itself, and it was re- 
sponsible for its nonperformance, notwithstanding the fact that it hacl 
engaged another, however compétent, to perform it. Hough v. Rail- 
way Co., 100 U. S. 213, 25 L. Ed. 612; Railroad Ce. v. Peterson, 162 
U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994. 

The judgment of the circuit court is affirmed. 



EVANS et al. V. DICKENSON et al. 

(Circuit Court of Appeals, Flfth Circuit. February 25, 1902.) 

No. 1,084. 

L ACKNOWLEDaMENT — POWEB OF NOTART TO TAKE— TERKITOniAL LtjrlT. 

Under the statute of Florida (McClel. Dig. p. 791, § 1), provlding for the 
appointment of notariés public, who "shall use and exercise sucli oflice 
of notary public for such places and within such limits and precinc-ts 
as the governor shall direct," one commissioned by the governor "to be 
notary public In and for" a certain couuty has no power to take an 
acljnowledgment outside of such county. 

2. HUSBAND AND WlPB— CONVBYANCB BT WlFE OP SePAKATB PeOPERTT— IÎKQ- 
UISITBS. 

Under the laws of Florida, a married woman ean convey or Incumber 
her separate statutory property only by an instrument executed in strict 
conformity to the requirements of the statute, and such a couveyance is 
Toid where the notary public before whom it was aclinowlcdged had no 
authorlty to act In the county where the aciinowledgment was taken. 

8. Same — Ratification of Void Mortgage. 

A married woman gave a mortgage upon her separate stntutory prop- 
erty, whlch was void for détective acknowledgment. She subsequently 
Joined with her husband In a mortgage on other property, which recited 
the prior mortgage, and that the second was given to secure an extension 
of the indebtedness thereby secured. It further provided that, on de- 
fault In payment of taxes, etc., both mortgages should be subject to 
foreclosure. The second mortgage was properly acknowled.sed, but it 
was stated in the acknowledgment of the wife that she executed the 
same for the purpose of releasing her dower, etc., In the property tlierein 
descrlbed. Meldi, that the exécution by her of the second mortgage did 
not opéra te by ratification or estoppel to validate the first mortgage, 
there being nothing therein Indlcatlng such intention. 

4. Same— CoRATivE Statute — Effkct on Pekding Litigation. 

Where a mortgage given by a married woman, and admittedly secur- 
Ing a valid debt, was held void solely on the ground that the acknowl- 
edgment was taken by a notary public of another county, not authorized 
to act outside of such county, and, pending an appeal from tbe deoree, 
the législature of the state passed an act legalizing ail sucli notarial 
acts done by notariés of the state in good faith, the appellate court may, 
and should, in the interèst of justice, give effect to such act as curing 
the irregularity in the exécution of the instrument before It Per Pardee, 
Circuit Judge, disseuting. 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

The following is the opinion of the circuit court, dehvered by 
LOCKE, District Judge : 

Not only must the flndings of the master In this case be considered prima 
facie correct, but a careful considération of the master's report, tlie excep- 
tions thereto, the testimony upon which the same is based, and the argu- 
ments of eounsel In this case, both orally and by brief, compels me to reach 
the same conclusion that he bas reached. It is unquestionably the policy of 
the law to protect a woman's private property by requirlng and demanding an 
exact compliance with the terms and conditions upon which she may convey 
the same. The property in question, although conveyed by the husband to 
the wife, was so conveyed at a tlme when, as It appears, there was no reason 
why a gift should not be legally justifiable, and convey the full title. See 
Jones V. Clifton, 101 U. S. 225, 25 L. Ed. 908. The deed had been on record 
for about 10 years, and the property was recognized and well known as the 
property of a married woman. In order to convey such property. it was re- 
quired by the law that she make an acknowledgment of her intentions in 
regard to such eonveyance before a party duly authorized to receive such 
acknowledgments. The law of Florida is that a notary public is appointed 
only for such places and within such precincts as the governor shall direct. 
The party taking this acknowledgment had only been appointed and com- 
missioned for the county of Alachua, and the acknowledgment was taken 
and certifled in Marlon county. If his power to take acknowledgments, 
which is one of the most important powers of a notary, is not liraited to that 
county, what limitations could there be to any of his acts or doings. and of 
what force would be the terms of the statute? It is true that some courts 
hâve held that the power of a notary in taking acknowledgments. uuder the 
statutes of certain states, is not limited to the county of his appointmeut, 
but it is considered that the weight of authority, where the language of the 
statute Is as clear and distinct as it appears to be in this state, is to the 
contrary. 

The suprême court of this state bas not passed upon the question posi- 
tively, but in Stewart v. Stewart, 19 Fia. 848, where the question was raised, 
it says: "It appears by the certiiieate of acknowledgment and proof, and by 
the testimony of the case, that the justice of the peace certifying the same 
was an officer of Alachua county, and that he took the acknowledgment and 
certitied the same within the county of Marion. This act of the justice be- 
yond his territorial juri-sdietion may be void, but yet is good inter partes," 
— appearing to intimate that, if the question had turned entirely upon the 
extraterrltorial act of the justice, it might be considered void. 

Although there is found in the certiflcate of acknowledgment a decLiration 
that the notary who took the same was a notary of Marion county, yet tlie 
seal affixed thereto showed that he was a notary for Alachua county only, 
and this was suflicient to put the mortgagee on notice that the acknowledg- 
ment had not been taken before a person duly authorized. 

As to the ratification by the second mortgage, upon other property, it is con- 
sidered that the terms of the acknowledgment, taken separate and apait from 
her said husband, declared and determined the intention of the married woman 
In joining in that document. Her déclaration upon that examiniiUon, as ap- 
pears by the certiflcate, was that she joined therein for the purposes of "re- 
leasing, relinquishing, renouncing, and mortgaging her right of dower, dower, 
separate estate, and property of every nature and charaeter whatsoever in and 
to the said property and every part thereof." There had been in this second 
mortgage no property mentioned or descrlbed except that conveyed therein; 
and to présume that at that time she had the intention of ratifying the flrst 
mortgage, and in efCect consenting to a transfer of the property desoribed in 
It, or that such déclaration was made upon her separate examination at that 
time, appears to me to be an unnatural and forced construction. 

Unquestionably, the complainants suffer pecuniary loss, but there appears 
to be not only a noncompliance with the letter of the law required to transfer 
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the property of a marrle(|l woman, but a notice thereof contalned In the very 
seal of the document. The exceptions to tlie master's report wlll therefore 
be overruled, and a decree follow In accordance tlierewlth. 

Robert L. Anderson (William Hocker, on the brief), for appellants. 
Wm. Wade Hampton, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of this court are of opinion that there 
is no réversible error in the record, and they approve the conclusions 
of the judge presiding in the circuit court, as shown by his opinion in 
the record. 

Afifirmed 

PARDEE, Circuit Judge (dissenting). The bill in this cause was 
filed to foreclose two mortgages executed by appellees. One of thèse 
bears date August 24, 1887 ; the other, February 23, 1893. The latter 
was executed upon an agreement for extension of time for payment 
of the original debt secured by the former. Both were designed to 
create a lien upon lands in Marion county. Fia. 

The answer "admits the giving of" both thèse mortgages by the 
appellees, but défense is made as to the original one, of August 24, 
1887, based exclusively upon the alleged facts that the property therein 
described was held by M. Julia Dickenson as her separate statutory 
property, she being at the time and ever since a married woman ; that 
this mortgage was never executed and acknowledged as required by 
the State laws relating to the conveyances of such property ; that the 
acknowledgment was "illégal, null, and void," because taken in Marion 
county. Fia., by a notary public of the adjoining county of Alachua, 
this notary having been appointed for the latter county only. This 
is the only ground upon which the mortgage was assailed or the suit 
resisted, and is the only ground upon which the court below refused to 
decree appellants the substantial relief demanded. 

January i, 1901, the learned spécial master, in his report against the 
right of the appellants to recover in this case, concluded as follows : 

"In the case presented hère we flnd a lady signlng the mortgage with her 
husband in the présence of wltnesses, making a déclaration in writing under 
her own hand declaring that the oflicer who took her acknowledgment was 
an offlcer of the county in which she lived, and permitting coraplainants to 
go for years under the appréhension that this déclaration was true, when the 
fact Is when the lien is undertaken to be enforced she then discloses that this 
same offlcer was not the oflicer that she had previously declared that he was, 
and that he was an oflicer of another county, and it is to be presumed that 
he had simply gone across the border line of the two adjoining counties to 
her home for her convenience and accommodation, and took this acknowl- 
edgment. The authorities seem to sustaln, however, just such transactions 
as this. W. S. Bullock, Spécial Master in Chancery. 

"January 1, 1901." 

In his opinion confirming the master's report, filed February 23, 
1901, the learned judge of the circuit court admits the hardships of 
the case. The législature of the state seems also to hâve been advised 
of the injustice in this and perhaps other cases ; for on the 22d of May, 
1901, following, it enacted a law, which was approved and went into 
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effect the same day, entitled "An act to legalize the acts of ail notariés 
public of the state of Florida up to April i, 1901," which act provides 
"that any and ail notarial acts that were donc in good faith by any 
notary public in the state of Florida, or who was a notary public in the 
State of Florida and whose term of office expired before the ist day of 
April, A. D. 1901, are hereby declared valid." Acts 1901, p. 113. 

As in the instant case, there is no dispute that the only irregularity 
in the whole transaction was and is that a duly qualified notary for 
Alachua county only took the acknowledgment of Mrs. M. Julia 
Dickenson in Marion county ; and as it is admitted that this was done 
in good faith, and as the act is broad and full enough to cover the 
présent case, I am of opinion that the législative act aforesaid fuUy 
ratified and legalized such acknowledgment ; and as the irregularity 
of this acknowledgment is the only ground upon which this court re- 
heves Mrs. M. Julia Dickenson from the obligations of an honest con- 
tract, honestly entered into by ail the parties, I enter my dissent. 

There can be no doubt that the législature by ratification may make 
valid any act which it had authority to previously authorize. I can see 
no reason why a ratifying act may not be available in the interest of 
justice, on appeal or writ of error, and there are respectable authorities 
to that efifect. Underwood v. Lilly, 10 Serg. & R. 97 ; King v. Course, 
25 Ind. 202. I hâve no doubt the authorities can be multiplied on 
research. 

And there is another feature of this case which justifies some men- 
tion. The second mortgage, by and between the same parties, dated 
February 23, 1893, recites the first, and the indebtedness thereunder, 
acknowledging its full efïect, and the said second mortgage was given 
to procure an extension of time for the payment of the indebtedness. 
This mortgage was regularly acknowledged according to the strictest 
requirements of the state law, and, among other things, it contains this 
provision : 

"It is further agreed that a fallure to pay the taxes aforesaid or any part 
thereof, or of failure to pay the said debt or any part thereof, or of any 
Interest due thereon, shall render the foreclosure of this mortgase and the 
said former mortgage liable to a foreclosure for the whole of the said debt, 
or for such part thereof, at the élection of the mortgagors or their assigus." 

Except for the peculiar favor which it is claimed should be extended 
to married women, the second mortgage in this case would be held to 
estop Mrs. M. Julia Dickenson from setting up any irregularity 
in the acknowledgment of the first mortgage in any and ail courts 
where decrees are rendered in accordance with equity and good 
conscience. 
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SOUTHERN BUILDING & LOAN ASS'N v. OAEET et aL 

(Circuit Court of Appeals, Sixth Circuit April 8, 1902.) 

No. 1,013. 

MOETGAGES — FOHKCLOSUBK — ReCEIVERS — DbPICIENCT — APPLICATION OP 

Rkntals. 

A bill to foreclose a trust deed averred that the taxes were unpald, 
and a recelver was appointed, wltli autliority to rent tlie premises. 
Afterwards the mortgaged property was soJd for a sum not sufflcient to 
satisfy tlie debt. Tlie recelver's report sliowed a balance in liis liands 
after the payment of the taxes and certain other expansés. There was 
no proof that the mortgagors were Insolvent, and no steps had l>een 
taken to reach the rents and profits on that ground. Helct, that the 
balance In the receiver's liands should be paid to the mortgagors, and 
could not be applied on the unpald balance due the mortgagee. 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

The bill in this case was flled in the circuit court by the Southern Building 
& Loan Association agaiust Joseph P. Oarey and Emma A. Carey, bis wife, 
seeking the foreclosure of two trust deeds executed by said Carey and wife 
In favor of the appellant, one for $1,700, and the other for $1,000, secured on 
certain premises belonging to Emma A. Carey. Among other allégations of 
the bill there was an averment that the taxes were unpald, and upon an ap- 
plication to the court a recelver was appointed, with authority to rent the 
premises. Issues were made, and upon trial a decree was rendered in favor 
of the building and loan association upon both trust deeds, and the property 
was put up for sale, and did not sell for enough to pay both incumbrances 
by the sum of $1,132.22. The report of the recelver, being duly filed, showed 
a balance In his hands after the payment of taxes and certain other expenses. 
Upon hearing, the circuit court ordered the balance in the hands of the re- 
ceiver to be paid over to Emma A. Carey. Error was assigned to the action 
of the court in thus applying this balance of rentals, and in faillng to apply 
the same upon the unpald balance of the decree. 

Before LURTON and DAY, Circuit Judges, and WANTY, District 
Judge. 

DAY, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

This case présents the single question as to whether the court com- 
mitted error in ordering the balance of rentals in the receiver's hands 
to be paid to Emma A. Carey, instead of making application thereof 
upon the unpaid balance of the plaintifï's decree. It is the claim of 
the appellant that a court of equity may, upon a showing of the in- 
sufficiency of the security for the payment of the mortgaged indebted- 
ness, appoint a receiver for the purpose of reaching, not only the body 
of the premises mortgaged, but the rentals thereof as well. This is 
undoubtedly the practice of courts of equity where a sufScient showing 
is made that the mortgaged premises will not be sufficient to pay the 
debt, and that the mortgagor, or other person primarily liable for the 
indebtedness, is insolvent and unable to make good the deficiency in 
the security. The ruie is thus stated in High, Rec. § 666 : 

"Stated in gênerai terms, the well-established ruie, deducible from the 
clear weight of authority, Is that, in ail cases where the rents of the prop- 
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erty are not speclflcally pledged for the securlty of the debt, to entltle a 
mortgagee to a receiver of the mortgaged premises, and of the rents and 
profits, he must show — First, that the property itself Is an inadéquate security 
for the debt, with iuterest and costs of suit; and, second, that the mortgagor 
or other person who is personally liable for the payment is insolvent, or be- 
yond the jurlsdlction of the court, or of such doubtful responsibility that an 
exécution against him for the deficlency would prove unavailing. And this 
being shown, the courts wlll generally interpose and appoint a receiver. And 
it has been held that the aid of a receiver should be granted or withheld, ac- 
cording as it may or may not be an essential means to pay the indebtedness 
secured by the mortgage, and there can be no necessity for the relief, if the 
mortgagor is solvent and able to pay any deflciency." 

We fail to find facts in the record in this case sufficient to bring it 
within the rule. The receiver was appointed upon the ground that the 
taxes were unpaid upon the mortgaged premises. This is a well- 
recognized ground of equity jurisdiction. High, Rec. § 672. 

The order appointing the receiver in this case expressly provided 
that he should not take possession of the property until the expiration 
of ic days from the date of the order, and that if in the meantime 
the défendants should pay the taxes and the costs and the charges for 
the collection thereof the order might be vacated. There is not ap- 
parent in the record any attempt to sequester the rentals on the ground 
that the principal in the obligation secured by the mortgage was in- 
solvent, and the premises inadéquate security for the payment of the 
mortgage loan. It is true that it is alleged in the bill that Carey and 
his wife are insolvent, and that the security of the mortgaged premises 
was insufïicient, but no proof, so far as we hâve been able to discover, 
wa? ofïered in support of thèse allégations, and no attempt, for this 
reason, was made to secure the appropriation of the rentals by means 
of a receiver. 

A receiver had been appointed, who, by the terms of the order. was 
not to take possession of the mortgaged premises except for the pur- 
pose of subjecting the rentals for the payment of taxes. He was ap- 
pointed upon the allégations in the bill seeking the appointment of a 
receiver for the purpose of appropriating the rentals to the payment of 
taxes. In this state of the record, the court could do only the thing 
which was done, namely, order the balance to be turned over to Mrs. 
Carey as the owner of the fee of the mortgaged premises. This view 
of the case requires an afïïrmance of the judgment below, and renders 
it unnecessary to consider whether, in the absence of a conveyance of 
the rents and issues of the premises mortgaged, a court of equity could 
apply the same upon the mortgage debt as against a married woman, 
and one who, at least as to one of the trust deeds, had mortgaged her 
separate property as security for a debt of her husband in which she 
had no separate interest. Upon the state of the record disclosed, no 
proper steps having been taken to secure the rentals except for the 
single purpose which had been satisfied, the court did not err in order- 
ing the balance in the receiver's hands to be paid to Mrs. Carey, the 
original owner of the fee. 

Judgment affîrmed. 
114 F.— 19 



290 114 FEDERAL REFORTBR. 

CONTINENTAL NAT. BANK OF MEMPHIS, TBNN., v. BUFORD. 

(Circuit Court of Appeals, Blghth Circuit Marcli 12, 1902.) 

No. 1,621. 

COBFOBATB OfFICKRS— LiABILITT FOR COEPOBATK DEBTS— LIMITATIONS— ACCRU- 

AL op Cause of Action. 

Under Sand. & H. Dig. Ark. § 1347, providlng, If the président of a 
corporation ueglect to malîe an aiinual certlflcate sbowing certain fncts, 
as provided by section 1337, he shall be llable to an action founded on 
the statute for debts of tbe corporation contracted durlng tbe period of 
such neglect, the cause of action agalnst the président accrues not later 
than maturity of the note given by the corporation for the debt, and the 
statute runs from then, though the note Is renewed. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

The Bank of Mammoth Sprlngs was an Arkansas corporation, located at 
Mammoth Springs, in that state. On the Ôth day of June, 1891, G. O. Buford, 
the défendant in error and défendant below, was elected président of the 
bank, and contlnued to be such until the 9th day of June, 1896. A statute 
of Arkansas under which the bank was organized, and which was in force 
durlng the period mentioned, contalns the following provisions: 

"Sec. 1337. The président and seeretary o*f overy corporation organized 
under the provisions of this act, shall annually make a certifieate showing 
the condition of the affairs of such corporation, as nearly as the same can 
be ascertalned, on the first day of January or of July next precedlng the time 
of making such certlflcate, in the following particulars, vlz.: ïhe amount 
of capital actually pald in; the cash value of its real estate; the cash value 
of its Personal estate; the cash value of Its crédits; the amount of its debts; 
the names and number of shares of each stockholder; which certlflcate shall 
be deposited on or before the 15th day of February or of August with the 
county court clerk of the county in which said corporation transacts its busi- 
ness, who shall record the same at length In a book to be kept by him for 
that purpose." 

"Sec. 1346. The certlflcates required by sections 1334, 1337, 1343 and 1344, 
except certlflcates of transfers of stock, shall be made under oath or affirma- 
tion by the person subscribing the same; and if any person shall knowinglj 
swear or afflrm falsely as to any materlal facts, he shall be deemed guilty 
of perjury, and be punlshed accordingly. 

"Sec. 1347. If the président and seeretary of any such corporation shall 
neglect or refuse to comply with the provisions of section 1337, and to per- 
form thé dutles requlred of them respectively, the persons so neglecting or 
refusing shall Jointly and severally be llable to an action founded on this 
statute for ail debts of such corporation contracted durlng the period of such 
neglect or refusai." 

Sand. & H. Dig. Ark. 

This action was commenced July 21, 1900. The complalnt allèges that dur- 
lng the whole time the défendant was président of the bank he neglected to 
comply with the requirements of the foregoing provisions of the statute by 
making, swearlng to, and depositing the certlflcate requlred thereby. It 
further allèges: "That on September 6, 1894, said Bank of Mammoth Springs 
became Indebted to plalntlfC In the sum of $2,500 by note for that amount 
due November 8, 1894. That on said date said note was renewed, and upon 
maturity of said renewai It was likewlse renewed. Thèse renewals contlnued 
from time to time, with occasional payments at some of the times of renewai, 
until May 20, 1897, when said Bank of Mammoth Springs, belng then indebted 
to plalntiff In the sum of $1,150 as balance due on said original indebtedness, 
executed to the plalntiff its note for that amount due and payable three 
months after date. That on May 3, 1894, said Bank of Mammoth Springs 
was also Indebted to tlie plalntiff in the sum of $5,000 by note, which, by the 
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Bame proeess of reuewals and part payments as above stated !n regard to 
the flrst note, was reduced on May 2, 1897, to ?3,500, for which said Bank of 
Mammoth Springs executed to plalntiff ita note for said amount, due nlnety 
days after date." The défendant demurred to the complaint on the ground 
that it appeared on the face of the complaint that the cause of action was 
barred by tlie statute of limitations. The circuit court sustalned the demurrer, 
and, the plaintifC declinlng to plead further, final judgment was rendered for 
the défendant, and the plaintifC sued ont this writ of error. The opinion of 
the circuit court is reported in 107 Fed. 188. 

Rhea P. Cary, for plaintiff in error. 

Robert Neill (Davidson & Meeks, on the brief), for défendant in 
error. 

Before CALDWELL, SANBORN.and THAYER, Circuit Judges. 

CALDWELL,, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is settled by the décision of the suprême court of Arkansas in 
the case of Bank v. Walsh, 68 Ark. 21, 59 S. W. 952, that the statute 
on which this action is founded is a remédiai statute, and imposes 
"a statutory liability, and not a penalty," and that the three-years stat- 
ute of limitations applies to actions founded thereon. The single ques- 
tion left for our considération is, when did the plaintiff's cause of action 
against the défendant accrue ? The contention of the plaintifif in error 
is that it did not accrue until the maturity of the last renewal notes ; 
the contention of the défendant is that it accrued when the debts sued 
for were côntracted, or, at the furthest, on the maturity of the notes 
given at the time the indebtedness was created. The complaint does 
not disclose when the debts sued for were côntracted, but they must 
hâve been côntracted on or before May 3, 1894, and September 6, 
1894, the respective dates at which the flrst notes mentioned in the 
complaint were executed. As the action is barred whether the statute 
of limitations commenced to run from the création of the debt or from 
the maturity of the notes given at its création, it is not essential to the 
décision of the case to détermine whether, when the plaintifif made a 
loan to the Bank of Mammoth Springs or otherwise became its cred- 
itor for a présent considération on an agreed term of crédit and took 
a note accordingly, the plaintiff could the next day hâve brought suit 
for the amount of the debt against the défendant on his statutory 
liability to pay it as a debt of the bank "côntracted during the period" 
of his neglect and refusai to file the required certificate. Under the 
statute the défendant did not sustain to the debtor bank the relation 
of a joint principal, surety, or guarantor. His liability was primary, 
and not secondary. It was created by statute, and was not contingent 
«pon the failure or inability of the bank to pay, but was absolute and 
unconditional. It resulted from his dereliction of officiai duty, and, 
if he had been compelled to pay the debt, he would hâve had no right 
of réclamation or indemnity from the bank. The statute imposed 
upon him the obligation of a principal debtor for his refusai and neg- 
lect to perform a duty enjoined upon him by law for the protection 
of the public. His légal liability for the debt was fixed and perfect 
the moment it was côntracted, without regard to the solvency or in- 
solvency of the bank, or to any proceedings against it to enforce pay- 
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ment. At the tîme when the firSt renewal notes were taken, the debt 

and the original notes given therèfor had then become due and pay- 
able. The renewal of the notes operated as an extension of time 
for the payment of the debts by the bank, but did not release the 
défendant either from his statutory liability to pay the debts or from 
immédiate action therèfor. As soon as the original notes became 
due and payable, if not before, the défendant was liable. The défend- 
ant was unquestionably then liable to an action, and so was the bank. 
Thèse two rights of action in the plaintifE were not dépendent. They 
were concurrent and independent. The plaintiff could assert either or 
both. The assertion of one would not preclude the assertion of the 
other. Suspending the assertion of the one would not preclude the 
assertion cf the other. Nothing but satisfaction of the plaintiff's 
debt by the pursuit of one would take away its right to follow the 
other. If, therefore, the right of action against the défendant on his 
statutory liability did not accrue on the création of the debt, it un- 
questionably did on its maturity, and the statute, having once com- 
menced to run, could not thereafter be suspended so far forth as con- 
cerned the défendant, by any action of the plaintifï and the bank which 
might hâve that eflfect as between them. Without pursuing the sub- 
ject further, we may say that we concur in the opinion of Judge Folger 
in Jones v. Barlow, 62 N. Y. 202, 213, and hâve, in substance, adopted 
its reasoning. It seems to hâve been followed in later cases in that 
State (Hardman v. Sage, 124 N. Y. 25, 26 N. E. 354; Parrott v. Colby, 
6 Hun, 55, afifirmed on appeal in 71 N. Y. 597 ; Iron Co. v. Walker, 
76 N. Y. 521) and elsewhere (Mining Co. v. Woodbury, 14 Cal. 265 ; 
Davidson v. Ranken, 34 Cal. 503 ; Hyman v. Coleman, 82 Cal. 650, 
23 Pac. 62, 16 Am. St. Rep. 178; Young v. Rosenbaum, 39 Cal. 646). 

The complaint counts on an open account also, touching which it 
is only necessary to say that that portion of the account contracted 
while the défendant was président is clearly barred, and for that por- 
tion of the account contracted after he cèased to be président he never 
was liable. 

The judgment of the circuit court is afïirmed. 



CITY OB' FT. MaDISON v. FT. MADISON WATEE CO. 

(Circuit Court of Appeals, Elghth Circuit. Marcli S, 1902.) 

No. 1,570. 

ClïIES— CONTBACTINO FOR WaTBR— EXCBBDING SPECIAL TaX. 

Under McClain's Code lowa, § 641, empowerlng cities to contract wltb 
a water eompany for water, and to pay therèfor such snm as may bc 
agreed on, and section 643, providing. If a city contract for water, it 
stiall annually levy a spécial tax sufflolent to pay the agreed water rents, 
provlded said tax shall not exceed flve mllls, the city may contract debt 
for water In excess of flve mllls, and be subject to action thereon. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

For opinion below, see-iio Fed. 901. 
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E. C. Weber, for plaintiff in error. 
James C. Davis, for défendant in error. 

Before CALDVVELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. Tlie Ft. Madison Water Company 
brought this action against the city of Ft. Madison to recover $4,440 
alkged to be due for rent of hydrants. The contract for the hydrants 
was made by ordinance of the city, and contained this provision: 
■'Said hydrant rental to be paid quarterly out of the spécial tax fund, 
to be levied and collected as other taxes of the city are for this pur- 
pose." The statutes relating to the powers of cities to contract for 
a supply of water in force at the time the contract was entered into 
read as f ollows : 

"♦ • • and such cltles or towns are authorlzed and empowered to 
enter into a contract with the îndividual or company constnicting said worlcs, 
to supply said city or town witli water for flre purposes, and for such other 
purposes as may be neeessary for the heaith and safety thereof, and to pay 
therefor such sum or sums as may be agreed upon between said contracting 
parties." Section 641, McCIain's Code. "• • • if the right to build, main- 
tain and operate such worlts Is granted to private individnals or ineorporated 
companies by such cities or towns, and said cities or towns shall contract 
with said Individuals or companies for a supply of water for any purpose, 
Buch city or town shall levy each year, and cause to be collected, a spécial 
tax as provlded for above sutïiclent to pay off such water rents so agreed 
to be paid to said Individual or Company constructing said works, p~ovided, 
however, that said tax shall not exceed the sum of tive mills on the dollar 
for any one year." Id. § 643. 

The défense to the action set up in the city 's answer is that the city 
has levied, collected, and paid a spécial tax of fîve mills on the dollar 
on the taxable property of the city to pay the hydrant rentals due 
under the contract, but that since September, 1896, that levy has not 
furnished suiEcient revenue for that purpose, and that the city has no 
power or authority to pay the déficit out of any other fund, and 
"therefore," says the answer, "said city is not indebted to the plain- 
tifif in said sums or any other sum," The only question in the case 
is this : Is the city under obligation to pay that portion of the con- 
tract price for the hydrant rentals that is in excess of the revenue 
the fîve-mill levy will produce, and will an action lie against it there- 
for? Under the statutes quoted there is no limitation on the amount 
of indebtedness a city may contract to procure water for its corporate 
purposes. It is authorized "to pay therefor such sum or sums as may 
be agreed upon." The "spécial tax" authorized to be levied to pay 
the water rents is Hmited to five mills, but this is not a restriction 
on the power of the city to contract debts for that purpose. The 
power of the city to levy the spécial tax to pay for water is not the 
measure of its power to contract debts for water. There is no neees- 
sary connection between the power to contract debts and the power 
to levy taxes to pay them. Board v. King, 14 C. C. A. 421, 67 Fed. 
202. The power of a municipality to contract a debt does not imply 
that it possesses the power to levy a spécial tax, or any tax, to pay it ; 
and the grant of a power to levy a spécial tax for some purpose does 
not imply a prohibition of the power to contract a debt for that pur- 
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pose in excess of vvliat the spécial tax wiU discharge. It frequently 
happens that a municipality may lawfuUy contract debts which it has 
no power to levy a tax to pay. Board v. King, supra ; U. S. v. Miller 
Ce, 4 Dill. 233, Fed. Cas. No. 15,776; Stryker v. Board, 23 C. C. A. 
286, ^y Fed. 567; King v. Same, 23 C. C. A. 348, 'J^ Fed. 583. 

It is clear, both upon principle and authority, that under the stat- 
ates quoted the défendant city is liable on its contract for the amount 
due for water in excess of what the fîve-mill levy will pay. U. S, v. 
Clark Co. Ct., 96 U. S. 215, 24 L. Ed. 628; U. S. v. Maçon Co. Ct., 
99 U. S. 582, 25 L. Ed. 331 ; Knox Co. Ct. v. U. S., 109 U. S. 229, 3 
3ùp. Ct. 131, 27 L Ed. 915; Grand Junction Water Go. v. City of 
Grand Junction (Colo. App.) 60 Pac. 196; Creston Waterworks Co. 
«•. City of Creston, loi lowa, 694, 70 N. W. 739. And the water Com- 
pany is entitled to hâve the amount due it under the contract judicially 
ascertained and judgment against the city for the same. 

Whether the water company can by mandamus compel the city to 
levy either a gênerai or spécial tax to pay such judgment is a question 
not raised by this record. The right to a judgment against the city 
for the debt, and the right to a mandamus to compel the city to levy 
a tax to pay the judgment, are separate and distinct questions, the 
latter of which is not now before us, and concerning which it will be dis- 
tinctly understood we express no opinion. 

The judgment of the circuit court is alîîrmed. 



HINGSTON et al. v. L. P. & J. A. SMITH 00. 
(Circuit Court of Appeals, Slxth Circuit April 8, 1902.) 
No. 992. 

L CoNTRACTS— Frauddlent Represbntatioiîs — Right of Rblianoe. 

A party making a contract to dredge a harbor, and being some distance 
from tlie tiarbor at the time, is entitled to rely on the représentations 
of the other party, who has done a portion of the worlî and had access 
to the chart showlng soundlngs, as to the thlckness of the rock to be re- 
moved, and is not required to investlgate the facts himself , and, such 
représentations belng relled upon and being false and known to the 
party making them to be so, is not bound by the contract 
I. Bamb— Matters of Opinion. 

Représentations made after soundings had been taken in the harbor 
for the purpose of ascertainlng the character of the work, and a chart 
thereof made wlth which the party making the représentations was 
famlliar and the other party not were not mère expressions of opinion, 
but were matters of fact which could be relled on, though not accom- 
panied with spécifie statements as to aetual measurements having been 
made. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

W. M. Duncan, for plaintifïs in error. 
George B. Marty, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This action was brought to recover damages 
alleged to hâve been sustained by the plaintiff, the L. P. & J. A. Smith 
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Company, for an alleged breach of contract made with the défendants, 
Kingston et al., for certain dredging in the harbor of Ashtabula. The 
défendants alleged that the contract upon which a recovery was sought 
was obtained by certain fraudulent misrepresentations, among others 
that the rock which it was necessary to remove under the terms of the 
contract would average a foot in thickness, which représentation was 
false and untrue, and known to be such when the représentation was 
made, and that the falsity thereof was unknown to the défendants, who 
made said contract believing said statements to be true and in reliance 
thereon. Other allégations were made in the answer, unnecessary to 
notice in the disposition we shall make of this case. 

The court charged the jury among other things, as follows : 

"If you find that Smith, the agent of the plaintIfC, and HIngston, one of the 
défendants, had equal opportunitles of obtainlng Information as to the char- 
acter, location, and amount of the work to be done, then, as a matter of law, 
Kingston had no right to rely upon représentations made by Smith, but it 
was his duty to inform himself as to thèse matters." 

To understand the relevancy of this charge, it is necessary to kncw 
something of the facts which the testimony tended to develop. Tb*^ 
dredging which Kingston & Co. undertook to do for Smith & Co. was 
in the completion of a contract to remove certain materials from the 
harbor at Ashtabula, in order to deepen and improve the same for the 
purposes of navigation. Smith & Co. had already done a considérable 
portion of the work. The harbor was to be excavated to the depth of 
20 feet, the rock and dirt removed where the channel was not of that 
depth, so as to give 20 feet of clear water. For the purpose of know- 
ing the character of the work to be done, soundings had been taken 
and a map or chart prepared showing the excavation to be made in 
carr3'ing out the work. This chart was accessible to the Smiths, and, 
doubtless, known to theni. The character of the work was so far de- 
veloped that the jury might find it to hâve been known to the Smith 
Company's représentative when he made the contract with Hmgston 
which has given rise to this suit. The contract was made at Bufïalo, 
a very considérable distance from Ashtabula. Kingston gave testi- 
mony tending to show that he did not know the nature and character 
of the work necessary to be done in carrying out the contract, and re- 
lied upon the représentation made to him by Smith as to the thickness 
of the rock excavation to be made. The testimony shows that the 
thickness of the rock to be removed was a very material circumstance 
in vievi' of the fact that the work was paid for by the cubic yard, and 
thick rock could be more profitably handled than thin layers of rock 
could be. In this situation of affairs is it sound law to say that 
Kingston might not rely upon the représentations of Smith as to the 
thickness of the material to be excavated? In a sensé it is true that 
Kingston had equal opportunitles with Smith to know the character 
of the work to be done, and by going to Ashtabula he might hâve in- 
spected the work and examined the chart. But was he bound to do 
so? Undoubtedly a party may not shut his eyes to facts which are 
apparent at the time of making a contract in blind reliance upon the 
assurance of another that things are not what his sensés, if used, 
svould show him they, in fact, are. The rule is well stated in 
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Slaughter's Adm'r v. Gerson, 13 Wall. 379-383, 20 L. Ed. 627, cited 
to sustain the charge of the court below, wherein Mr. Justice Field 
says: 

"Where the meaus of knowledge are at hand ana equally avallable to both 
parties, and the subject of purchase Is alike open to tlieir inspection, If the 
purchaser does uot avall himself of thèse means and opportunities he will 
npt be heard to say that he has been deceived by tlie vendor's misrepresen- 
tations. If, havlng eyes, he will not see matters directly bef ore them, where 
no concealment is made or attempted, he will not be entitled to favorable 
considération when he complains that he has suffered from his own volun- 
tary bllndness, and been taisled by overconfidence in the statements of 
another." 

The important condition that the means of information be at hand is 
not to be overlooked. The matters directly before the party which 
may be observed he must be presumed to see. But does the reason 
Or the justice of the rule apply where the subject-matter is not présent, 
but distant from the contracting parties? In such case, where the 
party making the représentation has had means and opportunities 
to know the facts concerning the subject-matter of the contract which 
the other party has not had, and cannot hâve without going to the ex- 
pense and delay of an investigation of matters at a distance, we see no 
reason why he may not rely upon such représentations of fact. In 
our opinion, the party making such représentations cannot be heard 
to say, "Their falsity might hâve been known by an investigation of the 
facts, and had the other party not been so credulous as to rely upon my 
représentations he would not hâve been deceived." The rule is thus 
stated in Bigelow, Frauds, 67: 

"Every contracting party, not in actual fault, has a right, however, to 
rely upon the express statement of an existlng fact, the truth of which is 
known to the contracting party who made it, and unlînown to the paity to 
whom It Is made, when such statenaent is the basis of a mutual engagement 
He is under no obligation to Investigate and verify the statement to the 
truth of which the other party to the contract with full meaus of linowledge, 
bas dellberately pledged his faith." 

This statement is taken almost Verbatim from the opinion in Mead 
V. Bunn, 32 N. Y. 275-280, and is amply sustained by the authorities. 
McClelIan v. Scott, 24 Wis. 81-87 ; Haie v. Philbrick, 42 lowa, 81 ; 
Faribault v. Sater, 13 Minn. 228 (Gil. 210) ; David v. Park, 103 
Mass. 501 ; Savage v. Stevens, 126 Mass. 207 ; Erickson v. Fisher, 
51 Minn. 300, 53 N. W. 638; Henderson v. Henshall, 4 C. C. A. 357, 
54 Fed. 320. 

In view of the superior knowledge which the testimony tended to 
show was possessed by Smith as to the nature and character of the 
work to be done in the exécution of the contract entered into, we think 
it was error to instruct the jury that Kingston had no right to rely 
upon thèse material représentations, which, if untrue, were misleading 
and prejudicial. 

In this connection the jury were further instructed : 

"Statements of what condition of thlngs exist beneath the water, made 
between people whose business it is to deal with things below the water, 
must be regarded as conjectures, as statements of opinion merely, unless 
there goes with such statements the assertion of a fact with respect to actua) 
measurements havlng been made, of which report Is sought to be given," 
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We think this statement, in view of the facts shown, is too broad 
and liable to mislead. The thickness of the rock to be excavated after 
the soundings were made was net mère matter of opinion. It was a 
matter of fact which Smith, there was testimony tending to show, as- 
sumed to know and state. Expressions of opinion as to things in 
their nature not capable of being known, as the prospects of an un- 
opened mine and the like, may not be relied upon, but matters of fact 
capable of positive knowledge may be the subject of représentations for 
which one may be held liable. In the présent case the statement as to 
the average thickness of the rock to be excavated, under the charge 
given, could not be reHed upon unless statements of actual measure- 
ment were made in the same connection which were false. But if 
the testimony disclosed that the facts as to the thickness of the rock to 
be excavated might be within the knowledge of Smith resulting from 
measurements or other means with which he was familiar, and which 
were unknown to Kingston, such représentations may become material, 
although unaccompanied with spécifie statements as to measurements. 
The charge in this respect should be modified in a retrial of the case. 

For error in the respects pointed out the judgment will be reversed, 
and a new trial awarded. 



BROOKS V. OITY OF WICHITA et al. 

(Circuit Court of Appeals, Eigbth Circuit. March 3, 1902.) 

No. 1,636. 

1. Damages— Brkach op Contract with City— Puotision for Liqdidatbd 

Damages. 

By reason of the fact that a clty in Its corporate capaclty does not 
Bulïer auy loss or damage from the bi-each of a contract by which a prl- 
vate corporation bas agreed to fui-nish a public utllity for the beneflt of 
the inhabitants, and that the inconvenience and loss to the public from 
Buch breach are too remote and spéculative to furnish a basls for the 
recovery of damages, It is compétent for the parties to fix the measure 
of damages In the contract itself, and provisions of a contract to furnlsh 
electrlc lights that. If they are not furnlshed by the tlme agreed, a sum 
deposited with the clty shall be forfelted as llquldated damages, "for 
the reason that the actual damages • • • cannot be deflnltely or 
accurately ascertained," and that it shall not be consldered as a penalty, 
show that the parties had knowledge of such rules of law, and clearly 
intended what thelr language expressed; and Buch provision wlll be 
enforced, where the lights were never furnlshed. 

2. Same— Contract fok Liquidatbd Damages— Power op Equitt to Rklieve 

AGAINST. 

A court of equlty cannot more than a court of law, relleve a party 
from bis obligation to pay llquldated damages, where It bas been deter- 
mlned that the damages are llquldated, and that the provision Is not for 
a penalty. 

Appeal from the Circuit Court of the United States for the District 

of Kansas. 

On the 23d day of September, 1898, the Wichlta Rallway, Llght & Power 
Company entered Into a contract with the clty of Wichlta by which It agreed 
to furnlsh the clty with 150 arc lights of the standard of 2,000 candie power, 
and to hâve the same "in opération by Aprll Ist 18S9." The contract con- 
tained the foUowing provisions: "And It Is further agreed that In the even? 
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thBt the sala flrst party shall fall to fumlsh and put in opération for the use 
of the said clty the one hundred and fifty (150) arc llgtits before referred 
to by the fim day of Aprll, 1899, then It Is agi-eed that the said flrst party 
Is to fdrfeit and pay to said second party, as llquidated damages, and not 
as a penalty, the sum of ten thousand (10,000) dollars now on deposit with 
the clty treasurer of the clty of Wichlta. It is fuvther agreed tliat the ten 
thousand dollars (.flO.OOO) is to be treated as liqnidîited damages in case of 
a breach of this eontract, for the reason that the actual daaiagets sustained 
by the said clty in case of a breach of this eontract cannot bc definitely or 
accurately estiinated or computed. And it is further agreed and iinderstood 
that, as a part of the considération of this eontract, the sum of ten thousand 
dollars ($10,000) has been deposited with the clty treasurer of tUe clty of 
Wlchita, as a guaranty that the said flrst party shall begin to furnish 
lights hereln contracted for by the flrst day of Aprll, 1899; the said sum of 
ten thousand dollars ($10,000) to be treated, as hereinbefore set forth, as 
liquidâted damages, and not as a penalty, and further conditloned to pay 
the second party ail damages, penalties, and forfeltures that may arlse 
under this COntract in case of the flrst party's fallure to perf orm its part of 
the same by Aprll Ist, 1899." The $10,000 was deposited with the clty treas- 
urer as reCited in the eontract The compàny never turnished and put in 
opération the 150 arc lights, or any of them. The appellant, Francis A. 
Brooks brought this bill in equlty againat the clty and the Wlchita Kail- 
way, Lght & Power Company to reeover the $10,000 deposited in the treas- 
Tiry of the city under the eontract, alleging he had furnished the eompany 
the money to malie the deposit, and was the équitable owner thereof; admit- 
•ed the eompany did not put the are lights in opération, but denled that the 
cnoney was thereby forfeited to the city under the eontract; and prayed 
"that the said city of Wlchita may be ordered and decreed to acconnt with 
liim for so much of the money deposited with it by him in September, 1808, 
ils is not required to meet and satisfy the damages, loss, or injury caused 
to or sustained by said city, if any there was, by reason of the fallure of 
said railway, light, and power eompany to keep and perform the eontract 
made by it as aforesaid." A demurrer to the bill was sustained, and the bill 
dismissed "wlthout préjudice to an action at law," and the plaintlff appealed 
to this court 

Kos Harris, for appellant. 

A. E. Helm (David Smyth and C. V. Ferguson, on the brieO, for 
.appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Waiving any considération of the question of équitable jurisdiction, 
concerning which there may be some doubt, owing to the équitable 
character of the plaintifï's alleged claim to the fund, we will proceed 
to dispose of the case on its merits. 

By the express terms of the eontract, if the 150 arc lights were not 
put up and in opération within the time limited, the eompany was to 
forfeit and pay to the city, "as liquidated damages, and not as a pen- 
alty, the sum of ten thousand dollars now on deposit with the city 
treasurer oiE the city of Wichita." Cases of pénal bonds between 
private persons, where the damages resulting from a breach are readily 
ascertainable, hâve no application to this case. A city is a public cor- 
poration designed for local government. It is an agency of the state 
to assist in the civil government of the territory and people of the 
State embraced within its limits. It has no private interests. It is a 
public agency, and acts for the public; and when it contracts for the 
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establishment and maintenance by a private corporation of waterworks, 
gas or electric lights, street railroads, and other like public utilities, 
it does so in the performance of its public functions, and for the pur- 
pose of promoting the convenience and preserving the health of its 
citizens, and protecting them in their persons and property. And 
when a private corporation which has engaged with the city to con- 
struct and maintain one of thèse public utilities — as in the case at bar, 
to light the public streets of the city — fails to comply with its contract 
in that regard, the city, in its corporate capacity, does not suffer any 
loss or damage capable of judicial ascertainment. Nor is the incon- 
venience and loss sufïered by the public, on whose behalf and for whose 
benefit and protection the contract was made, capable of ascertainment. 
The loss and damage sustained by the public, however great it may be, 
in the loss of health or Hfe or the destruction of property, is too re- 
mote, conjectural, and spéculative to be made the basis of recovery in 
such cases. Clark v. Barnard, io8 U. S. 436, 459, 460, 2 Sup. Ct. 
878, 27 L,. Ed. 780. For this reason it is common for municipal cor- 
porations, in making contracts of this character, to stipulate for the 
payment of a fixed sura as liquidated damages in case the public utility 
is not constructed and put in opération within the time limited by the 
contract. Nilson v. Town of Jonesboro, 57 Ark. 168, 20 S. W. 1093. 
This is the only method by which the city can obtain anything like an 
adéquate compensation for the loss and damage sustained by the public 
by the breach of such a contract. The sum forfeited as hquidated dam- 
ages goes into the treasury, and inures to the benefit of the public. 
The contract in this case does not stop with declaring that the sum of 
$10,000 has been agreed upon between the parties as liquidated dam- 
ages in case of its breach, but it contains the further and somewhat un- 
usual provision that they hâve agreed upon this sum "for the reason 
that the actual damages sustained by the said city in case of a breach 
of this contract cannot be definitely or accurately ascertained or com- 
puted." This clause of the contract évinces a knowledge on the part 
of the contracting parties of the rules of law to which we hâve ad- 
verted, and which preclude a city from recovering substantial damages 
in this class of cases unless they are liquidated by the agreement of the 
parties. It was the knowledge of this fact that led the parties to this 
contract to agrée on the damages for its breach, and this is conclusive 
évidence that they intended what they expressed in their contract, 
namely, that the sum agreed upon was "liquidated damages, and not a 
penalty." If this provision of the contract does not mean what it says, 
then it does not mean anything; and, when the company failed to put 
up and operate the arc lights within the time limited by the contract, 
aU that remained to be donc was for the city to cancel the contract, 
and hand back to the company the $10,000 it had been at such pains 
to exact. Such an interprétation of the contract violâtes the clearly 
expressed and actual intention of the parties, is in the teeth of its 
plain provisions, and makes the deposit of the $10,000 a vain and use- 
less act. 

The law on the subject of liquidated damages and penalties has re- 
cently received great considération at the hands of the suprême court, 
in the case of Association v. Moore (Oct. term, 1901) 22 Sup. Ct. 240, 
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46 L. Ed. — . After a very extended review of the authorities on the 
subject, the court déclares : 

"The décisions of this court on the doctrine of liquldated damages and 
penalties lend no support to the contention that parties may not, bona flde, 
in a case where the damages are of an uncertain nature, estimate and agrée 
upon the measure of damages whlch may be sustained from the breach of 
an agreemént. On the contrary, thls court lias consistently maintained the 
princlple that the Intention of the parties Is to be arrived at by a proper con- 
struction of the agreemént made between them, and that whether a particu- 
lar stipulation to pay a sum of money is to be treated as a penalty, or as 
an agreed aseertalnment of damages, Is to bo determinecl by the contract, 
falrly construed; It being the duty of the court, always, where the dam- 
ages are uncertain and hâve been Uquidated by an agreemént, to enforce 
the contract" 

And the court quotes approvingly from the case of Bagley v. Peddie, 
16 N. Y. 469, 471, 69 Am. Dec. 713, thèse two rules: 

"Sixth. If, independently of the stlpulated damages, the damages would 
be wholly uncertain, and incapable of being ascertained except by conjec- 
ture, in such case the damages will be considered liquidated if they are so 
denomlnated In the Instrument. Seventh. If the language of the parties 
évinces a clear and undoubted Intention to flx the sum mentloned as liqui- 
dated damages In case of default of performance of some act agreed to be 
done, then the court will enforce the contract. If légal in other respects." 

The case at bar falls directly within the doctrine of the suprême 
court in this case, and is, moreover, in principle, on ail fours with the 
case of Clark v. Barnard, supra. 

It is needless to say that a court of equity, no more than a court of 
law, can relieve a party from his obligation to pay liquidated damages. 
When it is once settled that the damages are liquidated, it is then set- 
tled that they are not a penalty. A court of equity can no more reheve 
from the obligation to pay liquidated damages than it can relieve from 
the obligation to pay a promissory note executed upon sufficient con- 
sidération. 

The decree in the case should be that the plaintifï's bill be dismissed 
for want of equity, and, as thus modified, the decree of the circuit 
court is affirmèd. 



BUTLER V. McGOBRISK et al. 

(Circuit Court of Appeals, Eighth Circuit March 3, 1902.) 

No. 1,633. 

Mines and Mining — Convbyance of Coal— Construction of Deed. 

A deed conveyed "ail the coal and the rlght to mine and remove the 
same" under lands descrlbed, and further provided that the grantee 
"Is to mine and remove sald coal by May 1, 1891, and no coal Is to be 
mlned after that date. By aceepting this conveyance, the grantee agrées 
to mine and remove sald coal by May 1, 1891." Hel^ that the légal 
efCect of sald deed, construing Its provisions together, was to convey ail 
the coal In the land whlch the grantee should mine and remove by the 
time llmited, and no more. 

In Error to the Circuit Court of the United States for the Southern 

District of lovya. 

On the 2a day ^f July, 1887, Eedhead and wlfe made a deed to E. K. But- 
ler, the plalntiff In error and plaintiff below, which reads as follows: "Know 
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ail men by thèse présents: That Wesley Redhead and Annie S. Hedhead, 
bis wife, of Polk county and state of lowa, In considération of tlie sum of 
thirty-five hundred dollars ($3,500) in band pald by E. K. Butler, of Coon 
county aud state of Illinois, do hereby sell and convey unto tbe sald E. K. 
Butler, ail tbe coal and tbe rlgbt to mine and remove tbe same under tbe 
foUowlng descrlbed premises, situated in tbe county of Polk and state of 
lowa, to wlt: Tbe nortb balf (%) of lot twenty (20), lot twelve (12), and 
ail tbat part of lot ten (10) lylng south of tbe extension of tbe soutb Une of 
lot two (2), ail said real estate lying In tbe officiai plat of section sixteen 
(16), to-wnsbip seventy-eigbt (78) nortb, range twenty-four (24) west of tbe 5tb 
P. M., lowa. The grantor warrants tbat no coal bas been taken from under 
lot twelve (12) or from under tbe nortb balf of lot twenty (20), and sald But- 
ler Is to mine and remove sald coal by May 1, 1891, and no coal is to be 
mined after tbat date. By accepting tbis conveyance, tbe grantee agrées to 
mine and remove sald coal by May 1, 1891. And I hereby covenant with 
tbe said E. K. Butler tbat I bold tbe coal under sald premises by good and 
perfect tltle, that I bave good right and lawful autbority to sell aud convey 
tbe said coal, tbat tbe coal thereunder Is free and clear of ail liens and In- 
cumbrances whatsoever. And I covenant to warrant and défend tbe coal so 
conveyed under said premises against tbe lawful claims of ail persons wbom- 
soever." On the same day Redhead and wife, for tbe considération of $20,- 
000, conveyed to the Clifton Heights I^and Company certain lands, among 
wblcb were the lands described in tbe deed to Butler. Tbis deed, after de- 
scribing tbe lands conveyed, contains tbis exception: "Except ail tbe coal 
being and lylng under the following described land, to wlt: Tbe nortb balf 
of lot twenty (20), lot twelve (12), and ail of tbat part of lot ten (10) lylng 
south of tbe extension of tbe south Une of lot two (2), ail of sald real estate 
being and lying in the officiai plat of section sixteen (16), township seventy- 
eigbt (78) nortb, of range twenty-four (24) west of tbe 5tb P. M., lowa, with 
the privUege to remove said coal until the first day of May, 1891, per deed 
made to E. K. Butler, July 2, 1887." Subséquent to tbe Ist day of May, 
1891, tbe défendant, the raiftou Heights Land Company, or the défendants 
wbo were Its grantees, mined and removed coal underlying the lands de- 
scribed in the deed from Eedhead and wife to Butler, and thereupon Butler 
brought tbis action to recover tbe value of tbe coal so mined and removed, 
claiming to be the owner of the same under the deed of Redhead and wife 
to bimself. The défendants, in their answer, admitted tbey had mined and 
removed the coal, but tbat tbey did so subséquent to tbe Ist day of May, 
1891, and set out tbe deed from Redhead and wife to Butler, and alleged 
that by the terms thereof tbe plaintlff had no right, tltle, or Interest In the 
coal after that date. Tbe plaintiff interposed a demurrer to tbis answer, 
wbich was overruled, and the plaintiff electing to stand on bis demurrer, 
final judgment was rendered for tbe défendants, and tbe plaintiff sued out 
tbis writ of error. 

N. T. Guernsey, for plaintiff in error. 
C. C. Nourse, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The single question in this case is: Did the plaintiff, under the 
provisions of the deed from Redhead and wife to himself, hâve any 
right to the coal under the land after the ist day of May, 1891 ? The 
deed conveys "ail the coal and the right to mine and remove the 
same" under the lands described, and déclares that "said Butler is to 
mine and remove said coal by May i, 1891, and no coal is to be mined 
after that date. By accepting this conveyance, the grantee agrées 
\o mine and remove said coal by May i, 1891." 
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The language of the deed is clear and unambiguous. It can hâve 
but one meaning, either to the lay or professionai mind, and that 
meaning is that Butler's right to mine the coal in the land, as well as 
the right to the coal not mined on the ist day of May, 1891, termi- 
nated on that day. The explicit language of the deed is, "No coal is 
to be mined after that date." It is unreasonable to suppose that 
Butler bought coal which he agreed never to mine. He was guilty 
of no such absurdity. No court would place such a construction on 
the deed unless its language compelled it. The plain language of 
the deed réfutes such a construction. The coal that he bought was, 
not ail the coal under the land, but the coal that he should mine up to 
the dayi his right to mine the coal in the land was terminated by the 
terms of the deed. The right to the coal and the right to mine it are, 
by the terms of the deed, indissolubly linked together, and expired 
together. The légal effect of the deed, when its several clauses are 
taken and construed together, as they must be, was to convey to But- 
ler ail the coal in the land which he saw proper to mine and remove 
up to the ist day of May, i8gi, and no more. The right to mine and 
remove the coal is the very substance of this contract. A limitation 
upon that right is necessarily a limitation upon the coal conveyed, for 
the coal conveyed is of no use or utility to the purchaser without the 
right to mine and remove, and there can be no implied right to mine 
and remove the coal where the right is express and the limitation is 
expressly put upon the right. Barring. & A. Mines, p. 26; Baker 
v. Hart, 123 N. Y. 470, 25 N. E. 948, 12 L. R. A. 60; Austin v. 
Mining Co., 72 Mo. 541,, 37 Am. Rep. 446; Knight v. Iron Co., 
47 Ind. 105, 17 Am. Rep. 692; Perkins v. Stockwell, 131 Mass. 529; 
Pease V. Gibson, 6 Greenl. 81 ; White v. Poster, 102 Mass. 375. This 
construction gives effeCt to the obvions intention of the parties to 
the deed. No technical rule of law or construction can be admitted 
to subvert this fundamenta,l and paramount rule. 

The judgment of the circuit court is affirmed. 



WHITWOBTH V, UNITED STATES. 

(Circuit Court of Appeals, Blghth Circuit. March 31, 1902.) 

No. 1,631 

L Cbiminal Law— JuBiSDicTioN of Circuit Court of Appeals— Dibcketion- 
ART Obdbr after Jodgmbnt. 

A circuit court o( appeals has no Jurlèdlctlon to revlew or reverse 
the order of a district court In a criminal case denylng a motion to 
set aslde a Judgment and to permit a défendant to withdraw his plea 
of guilty, wliere this motion présents no question of the Jurlsdictlon or 
right of the district court to grant the motion, becàuse such an order 
' Is not a final décision, and because such a motion doès not présent a 

I question of law, but, like a motion for a new trial, Is addressed to the 
discrétion of the trial court 

4 fiAMB— JUDQMKNTS FOR EXCESSIVE PeJUALTIBS. 

In tlie national courts a Judgment In a criminal case must conform 
«trictiy to the act of congtess wlilcb authorizes It Any departur* 
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from tbe statute In the estent or character of the punlshment adjudge* 
1b a fatal error. 

8. Bame— Jddgmenïs fob Costb. 

Section 974 of tlie Revlsed Statutes empowers a fédérât court to awarâ 
that the défendant shall pay the costs of the prosecutlon when he Is con- 
victed of an offense net capital. 

4b Bamk— Power of Courts of Appkals. 

Where error is discovered in the proceedlngs In a crlmlnal case 
properly presented to a circuit court of appeals for review, It Is em- 
powered to enter such Judgment and to impose such sentence as the 
law prescrlbes, or to reverse the judgment, and direct the court below 
to take such further proceedings as the justice of the case may requlre. 

^Syllabus by the Court) 

In Error to the District Court of the United States for the East- 
ern District of Missouri. 

This wrlt of error challenges the judgment and sentence of the plaintlCT 
in error upon an Indlctment found In the district court for the Eastem dis- 
trict of Missouri on November 9, 1900. The indlctment contained two counts. 
The first charged the embezzlement of .$23G.06 of the money-order funds of 
the United States, under section 4046 of the Revised Statutes, and the second 
eharged the embezzlement of $16.96, under Act March 3, 1875 (18 Stat. 479, 
c. 144). The défendant, Whitworth, pleaded not guilty, and upon a trial the 
jury disagreed. Afterwards, and on May 10, 1901, he withdrew hls plea of 
not guilty, and entered a plea of guilty, and thereupon the court sentenced 
him upon the flrst count to pay a Une of Ç2S6.06 and the costs of the prose- 
cutlon of tlie cause, to stand commltted until the fine and costs were paid, 
and to be confined in the penitentiary for three years, and on the second 
count of the indlctment to be confined in the penitentiary at hard labor for 
one year and one day. On Alay 22, 1901, Whitworth made a motion to set 
aslde this judgment agalnst him, to withdraw hls plea of guilty, and for a 
new trial, because he was Induced to withdraw his plea of not guilty and 
to enter that of guilty by the promise of a post-ofiBce inspecter, who was 
preparlng the évidence for the prosecutlon, that, if he would do so, his sen- 
tence would not be more severe than a fine of $50. This motion was denled, 
and the judgment still stands. 

Charles H. Brock (Simon S. Bass, on the brief), for plaintiflf in 
error. 

Edward A. Rozier, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The motion to set aside the judgment and to permit the défend- 
ant to withdraw his plea of guilty because he had been induced to 
enter it by the promise of the inspecter that he should not sufïer 
a severe sentence was supported and opposed by affidavits. It was 
properly presented to the district court at the same term at which 
the judgment was rendered. It was in the nature of the old writ 
of error coram nobis to correct a mistake of fact, and the trial 
court had jurisdiction to hear and détermine it. But its décision 
of this motion is not reviewable in this court for two reasons. In 
the fîrst place, it is only the final judgments or décisions of the 
district courts in criminal cases that the act of congress empowers 
the circuit courts of appeals to review (Act March 3, 1891 ; 26 Stat. 
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828, c 517, § 6), and the only final décision or judgment in this 
case was the judgment wliich imposed the sentence upon the de- 
fendant. The order denying his subséquent motion was not a final 
décision or judgment. He may renew it at any time. In the sec- 
ond place, the authority of the courts of appeals to review the acts 
of the district courts in criminal cases is limited to the power to 
reverse or modify their judgments for errors of law. In criminal 
cases a circuit court of appeals is a court for the correction of errors 
of law exclusively, and the déniai of the motion to set aside the 
judgment was not an error of law, whether it was right or wrong. 
The motion was addressed to the judicial discrétion of the court 
below. There was no question of its jurisdiction, no question of 
its right to grant or refuse the motion, raised or involved in the 
hearing or décision of the motion. The only question presented 
was whether or not, in the exercise of a wise discrétion, the mo- 
tion ought to be granted. A perusal of the afifidavits used upon 
the hearing shows that the district court committed no abuse of 
this discrétion in denying the motion, and the resuit is that this 
court has no authority to review or reverse its order. A circuit 
court of appeals has no jurisdiction to review or reverse the order 
of a district court in a criminal case denying a motion to set aside a 
judgment and to permit a défendant to withdraw his plea of guilty, 
which présents no question of the jurisdiction or right of that court 
to grant the motion, because such an order is not a final décision, 
and because such a motion does not présent a question of law, but 
is, like a motion for a new trial, addressed to the discrétion of the 
trial court. Walden v. Craig, 9 Wheat. 576, 6 L. Ed. 164 ; Pickett's 
Heirs v. Legerwood, 7 Pet. 142, 149, 8 L. Ed. 638. 

The penalty prescribed by section 4046, Rev. St., for the com- 
mission of the crime charged in the first count of the indictment 
was that the culprit should "be imprisoned for not less than six 
months nor more than ten years, and be fined in a sum equal to 
the amount embezzled." The judgment against the défendant for 
this offense was that he should be imprisoned for three years ; that 
he should pay a fine equal to the amount embezzled, and also the 
cost of the prosecution of this cause; and that he should stand 
committed until the fine and costs were paid. This judgment was 
erroneous. The statutes gave to the court below no power to add 
to the fine prescribed by the act of congress the cost of the prose- 
cution of the case. In many instances, where, as in the case at 
bar, the amount embezzled was small, the costs would far exceed 
the amount of the fine fixed by the law. In the national courts a 
judgment in a criminal case must conform strictly to the act of 
congress which authorizes it. Any departure from the statute in 
the extent or character of the punishment adjudged constitutes an 
error which is fatal to the judgment. In re Graham, 138 U. S. 
461, 463, II Sup. Ct. 363, 34 L. Ed. 1051 ; In re Bonner, 151 U. S. 
242, 257, 14 Sup. Ct. 323, 38 L. Ed. 149; Harman v. U. S. (C. C.) 
50 Fed. 921, 922; In re Johnson (C. C.) 46 Fed. 477, 481; In re 
Pridgeon (C. C.) 57 Fed. 200, 2O1 ; In re Christian (C. C.) 82 Fed. 
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199, 201. The resuit is that, while there was no error in the receipt 
and acceptance of the defendant's plea of guilty, the judgment ren- 
dered thereon was net w^arranted by the law. 

A single, question remains, and it is whether the judgment shall 
be modified by this court and affirmed, or reversed and the case 
remanded to the court below, with instructions to impose a sentence 
in accordance with the provisions of the statute. Where error is 
discovered in the proceedings in a criminal case properly presented 
to a circuit court of appeals for review, it is empowered to enter 
such Judgment and to impose such sentence as the law prescribes, 
or to reverse the judgment, and direct the court below to take such 
further proceedings as the justice of the case may require. Act 
Sept. 24, 1789 (i Stat. 73, 85, c. 20, §§ 24, 25); Act June i, 1872 
(17 Stat. 196, c. 255, § 2); Act March 3, 1879 (20 Stat. 354, c. 176, 
§ 3); Act Feb. 6, 1889 (25 Stat. 655, c. 113, § 6); Act March 3, 
1891 (26 Stat. 826, c. 517, § II); Rev. St. § 701; Ballew v. U. S., 
160 U. S. 187, 201, 202, 16 Sup. Ct. 263, 40 L. Ed. 388; Haynes 
V. U. S., 42 C. C. A. 34, 37, loi Fed. 817, 820; Gardes v. U. S., 30 
C. C. A. 596, 87 Fed. 172; Murphy v. Corn., 177 U. S. 155, 20 Sup. 
Ct. 639, 44 L. Ed. 711; Beale v. Com., 25 Pa. 11. This case was 
once tried in the court below before a jury, which disagreed. The 
judge who conducted that trial necessarily has a knowledge of the 
circumstances surrounding and the nature of the ofïenses of which 
the défendant is guilty, which this court, in the absence of the évi- 
dence there produced and of an acquaintance with the demeanor 
and character of the défendant, cannot acquire. Counsel for the 
défendant insist that the sentence below, which was imposed by an- 
other judge in the absence of the district judge who presided at the 
trial, was severe ; and in view of the disagreement of the jury and 
of the small amount of money appropriated we are by no means 
confident that they are mistaken hère. In view of thèse facts, the 
wiser course seems to be to remand the case to the court below, 
with directions to that court to impose a just sentence. 

The judgment below will accordingly be reversed, and the case 
wîll be remanded to the district court forthwith, with directions to 
enter such a judgment and impose such a sentence upon the plea 
of guilty already interposed as, under ail the circumstances, the 
justice of the case requires, and the acts of congress authorize ; 
and it is so ordered. 

Since the above opinion was announced, the attention of the court 
has been called for the fîrst time to section 974 of the Revised Stat- 
ntes, which provides: 

""Wlien Judgment Is rendered against a défendant In a prosecutlon for 
Hny fine or forfelture Incurred under a statute of the United States, he shall 
be subject to the payment of costs; and on every conviction for any other 
offense not capital, the court may, in its discrétion, award that the de- 
fendant shall pay the costs of the prosecutlon." 

This statute undoubtedly empowered the court below to adjudge 
that the défendant, Whitworth, should pay the costs of the prose- 
114 F.— 20 
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cution, and, if this provisi.çn pf;the acts of congress had been called 
to our attention, the judgment below would not hâve been reversed 
on account of the imposition of the costs. Meanwhile the case 
has been ren:|itted to the court below, and the défendant has prob- 
ably been Tç-sentenced pursuant to our direction. iNo motion for 
a rehearing has been made, and no injustice has resuhed from our 
décision, because the conviction was not disturbed. The former 
sentence was very severe, and the presumption is that a just sentence 
has been imposed since: our mandate issued. For thèse reasons 
the judgment will be allowed to stand, notwithstanding the fact 
that section 974 undoubtedly empowers the trial judge to award 
that the défendant shall pay the costs of the prosecution when he 
is eonvicted of any offense not capital. 

THAYER» Circuit Judge. I concur in the foregoing. 



GAHDNER v. LAKB. 

(Circuit Court of Appeals, Elghth Circuit March 8, 1902.) 

No, 1,623. 

Appbal—Rbview— Action Tribd to Court. 

Where an action at law is trled by stipulation to the court, wtilch 
niakes only a gênerai flnding for plalntlif, where no exceptions were 
taken to any ruUng, there is no blll of exceptions, and the complalnt 
States a cause of action, there Is nothlng which can be reviewed on a 
wrlt of arror. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Frawley & Lafïey, for plaintifï in error. 

Edwin Van Cise and James W. Fowler, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL» Circuit Judge. By agreement of the parties in writ- 
ing filed with the clerk, this action was tried by the court. The court's 
finding was gênerai in favor of the plaintiff, and judgment was ren- 
dered accordingly. No exceptions were taken during the trial to the 
admission or rejection of évidence or to any other ruling of the court, 
the record does not contain the évidence, there is no bill of exceptions, 
and the complaint states a good cause of action. On this state of the 
record, we cannot consider the errors assigned. The presumption is 
that the judgment of the circuit court was right, and it is accordingly 
afïirmed. 
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THE EMZA UNES. 

(Circuit Court of Appeals, First Circuit Febmary 18» 1802.) 

Nos. 368-^L 

1. SHIPPING— CONTRACT OP Afpheigiitment — Tekmination bt Abandonmeni 
op Ship. 

The involuntary abandonment of a vessel by her master and crew 
under stress of weatlier, wlthout any actual Intention to renounce the 
contract of affreiglitment between the ship and cargo owners, does not 
tei'ininate such contract, but on the bringing of the ship Into port by 
salvors in a condition to résume her voyage without unreasonable delay 
the master is entitled wlthln a reasonable tlme to reclalm the vessel and 
cargo, and on indemnity to the salvors to take the cargo to the stipu- 
lated port of destination. 

8. SAMB— iNTEKKUrTION OP VOTAQE BT CAHGO OwNER — DAMAGES ReCOVKR- 

ABLB. 

Where a vessel, abandoned at sea under clrcumstances whlch ren- 
dered such abandonment excusable, so that it did not operate to termi- 
nate the contract of affreightment, Is brought Into port by salvors, but 
by the action of the cargo owners the resumption of the voyage Is pre- 
vented, the shlpowner is entitled to be compensated for hls loss of 
freight on principles of equity; but under such prlnciples his damages 
eannot go boyond compensation, and he is not entitled to recover the 
gross freight he would bave earned under the contract, but only the 
estlmated net freight, and from that should be deducted tbe net amount 
the ship earned, or should reasonably hâve earned, during the tlme It 
would bave talien her to complète tbe voyage. 

8. AdM(KALTV — Ou.TECTrOKS TO COMrUTATION BY COMMISSIONER — WAIVER. 

Practice on a hearing before a commissioner in admiralty is analogous 
to that before a master in chanoery, and objections to computation.13 
made by the commissioner should be taken by exception to his report, 
and, If not so taken, or at least urged on the hearing before the court on 
eueh report, they wlll be treated as waived, and will not be considered 
when ralsed for the first tlme by asslgnments of error In the appellate 
court 

4 8amb— Practice — Coksolidation op Causes. 

tVhere several proceedings hâve been Instltuted In a district and 
a circuit court, grovring out of a disaster at sea, agalnst the ship and 
cargo, to recover for salv.nge services, by the cargo ovraer to obtaln pos- 
session of the cargo, and also by the master to subject the cargo to the 
payment of freight and gênerai average, it Is wlthln the povirer of the 
circuit court thus havlng acquired Jurlsdlctlon of the subject-matter and 
the parties to consolldate the several sults, and détermine and adjust the 
rlghts of ail parties. 

S. Shippinq— Adjustmkkt between Vesski, and Cargo — Valuatioh op Carg* 
Where the cargo of a vessel bas been sold by order of the court In a 
port to whlch It was brought by salvors. In proceedings regularly instl- 
tuted by the owners to recover possession, the proceeds of the sale may 
properly be taken as Its value for the purpose of making adjustment be- 
tween the several parties In Interest, although the proceedlng by the 
cargo owners was unwarranted, and the cargo was sold for less than 
Its actual value. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Lewis S. Dabney and Frédéric Cunningham, for Henry P. Booth 
and Bradford Darrach and others. 

Edward S. Dodg-e, for Catharine T. Black and Banque de Gènes. 
James A. Lowell (John Lowell, on the brief), for Hans Andieasen. 
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Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. We hâve taken time to carefully ex- 
amine the cases consolidated under the title of "The Eliza Lines, 
Her Cargo and Freight," and our conckision is that the circuit court, 
after a thorough and exhaustive examination of the détails involved 
in the situation, and a comprehensive considération of the gênerai 
principles of law which should govern the disposition of the several 
cases, disposed of them without substantial error. 

A full narrative of the facts, and a sufficiently comprehensive his- 
tory of the various proceedings grouped under the title of "The Eliza 
Lines," will be found in the two opinions of the circuit court, and by 
referring thereto it becomes unnecessary for us to reiterate. The 
Eliza Lines, 6i Fed. 308; Id., 102 Fed. 184. 

We do not feel called upon to discuss, and we do not feel that jus- 
tice requires that we should discuss, seriatim, the 80 or more as- 
signments of error. The substantive rights of the various parties 
are principally involved in the question whether the involuntary aban- 
donment of the vessel at sea, under the circumstances pointed out, 
operated to terminate the contract of afifreightment, or whether, under 
principles governing in the admiralty law, the master of the vessel 
was entitled, within a reasonable time after the vessel was brought 
into port, to reclaim the cargo, after discharging the liens and claims 
incident to its recovery. The solution of this question either way 
would render it unnecessary to examine many of the assignments of 
error set out in the record. 

When thèse cases were brought to the circuit court, the cargo 
had been sold, and that court was confronted with the duty of deal- 
ing with the situation as presented,— -of making ascertainments, ad- 
justing the interests and liabihties of the various parties, and distribut- 
ing the proceeds according to equity, under the guidance of such gên- 
erai principles of admiralty law as were applicable to the situation 
as it then existed ; and after finding the facts relative to the disaster 
at sea, and the efforts of the master to reclaim the vessel and her 
cargo after arrivai in port, and before the sale of the cargo, the learned 
judge proceeded to an examination of the substantial question in the 
case, and the one upon which the rights of the parties largely de- 
pended, and, as a resuit, concluded that the involuntary abandon- 
ment at sea, under the circumstances, did not terminate the contract 
of afïreightment, and that the master should hâve been treated as 
entitled to proceed with the cargo upon proper stipulation. This re- 
suit was reached after a most carefùl and painstaking examination 
of the English and American cases, and upon a line of reasoning 
which makes it clear that any other rule than the one adopted would 
be an unjust rule as applied to a situation like the one presented. 
The Eliza Lines (C. C.) 61 Fed. 308 ; Id., 102 Fed. 184. It is not 
altogether clear that the English authorities establish the proposi- 
tion thàt the owners of a cargo may, under an involuntary abandon- 
ment at sea, like the one, in question, and in the absence of an actual 
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intention on the part of the shipowner to abandon the vessel, treat 
the contract of affreightment as absolutely at an end, and proceed 
to a sale of the cargo, regardless of the prompt and reasonable ef- 
forts of the master to regain possession, regardless of the strong 
equity created by an actual earning of a large part of the freight cov- 
ered by the contract, and regardless of the question whether the cargo 
is perishable or othenvise. If such a rule is deducible from the Eng- 
lish authorities, it is abundantly demonstrated by the reasoning of 
Judge Putnam in the circuit court to be contrary to a natural sensé 
of justice, and therefore one which we should not feel bound to follow 
in the absence of a suprême court décision to that efïect ; and none 
such is suggested. 

It is apparent that the abandonment of the vessel was not volun- 
tary, and that there was no actual renunciation of the contract by the 
shipowners; neither was there, in that respect, any actual intention, 
one way or the other, involved in the abandonment. It is probably 
true that when, under stress of weather and circumstances, the master 
and crew were taken from her deck, they acted upon the idea that 
she was lost; but there was no wrongful intention, and probably no 
actual thought one way or the other upon either the question of the 
recovery of the vessel or the abandonment of property rights. Under 
such circumstances the vessel was picked up by others, and, without 
any substantial change in her condition or that of her cargo, was 
brought into the port of Boston, and the master made prompt and 
reasonable effort to regain possession of the property, which tempo- 
rarily, but without his fault, had been put out of his control. The 
shipowner, in no sensé, from the beginning of the voyage from Pen- 
sacola to the time he asserted the right of repossession at Boston, 
had renounced the contract between himself and the cargo owners. 
He had not agreed that the contract should be treated as off. No 
act of the cargo owners contributed to the force which brought the 
vessel under control and into the port of Boston, and it is only a rule 
of plain and simple justice that, upon indemnity to the salvors and 
a proper stipulation, the master, under such circumstances, should be 
permitted to take charge of his vessel, and to carry its unperishable 
cargo to the stipulated port of destination. 

The Arno, 8 Asp. 5, and other English cases, make the question 
turn largely upon the question of intention ; and in The Arno, as well 
as in the American case The Elizabeth and Jane, 15 Fed. Cas. 478 
(No. 8,321), the shipowner had made no efïort nor shown any inten- 
tion to reclaim the property at the time the cargo owners interposed. 
We are not dealing hère with a situation where the carrier does not 
choose to stipulate, or where no intention is shown, nor reasonable 
effort made, to reclaim the property; and it is therefore unnecessary 
to examine into such a situation, or state any rule with respect to the 
rights and obligations of the parties under such circumstances. After 
the vessel and cargo in question were brought into port, the ship- 
owner speedily got possession of his vessel, and made prompt and 
reasonable effort to regain possession of the cargo, and to discharg-e 
the obligations to the salvors, and go on with his voyage. 
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The just doctrine enunciated by Judge Putnam in The EKza Lines 
has îound its place in Carv. Car. Sea (sd Ed.) §§ 308, 373b, 445, 
554, 561, 651. The rigid rule of The Kathleen, L. R. 4 Adm. & Ecc. 
269, though the cargo was perishable, was strenuously assailed by 
counsel in the later case of The Cite, 7 Prob. Div. 5, and, while some 
features of the Kathleen were sustained, the appellate court said 
(page 9): 

"We do not décide what would hâve been the resuit If, after the shlp had 
been brought In, as It was, by the salvors, and before the cargo owners had 
eome and exerelsed thelr right to the cargo, the shlpowner had glven bail 
for the shlp and the cargo, and had carried the cargo on." 

That at least amounts to a query as to the application of the doc- 
trine of The Kathleen to a case like the one at bar. In The Leptir,. 
5 Asp. 411, the doctrine of The Cito was questioned by the court, for 
it is there said, at page 412, "I do not intend to carry The Cito a step 
farther than it has gone ;" and, under the circumstances of that case, 
the owner of the cargo was held liable for the freight. In referring 
to the rule of The Kathleen and The Cito, it is observed in Abb. 
Merch. Ships (i3th Ed.) 456, that "the reasonableness of this déci- 
sion is not clear," and in Wendt, Mar. Leg. (3d Ed.) 627, 629, the 
rule is assailed with vigor by the author, who, upon forcible reason- 
ing,— which involves the idea that the rule gives the cargo owner 
fuU option to take advantage of common misfortune for the purpose 
of evading a contract entered into by him, which, according to the 
law of every civilized country, holds good until both parties to it, 
of their own free will, agrée that it shall not be carried on, and that 
an involuntary abandonment, or the action of the crew in leaving 
a vessel to save their lives, is not an expression of an agreement on 
the part of the owners of the vessel to cancel or abandon the con- 
tract, — proceeds to déclare the rule as one "opposed to every prin- 
ciple of law and justice; * * * a doctrine utterly opposed to 
common sensé." 

We must confess our inability to contend against the idea expressed 
by this author that a rule whiçh enables the cargo owner to take ad- 
vantage of such misfortune of the shipowner is in violation of plain 
prinejples of law, and contrary to justice; and we assume that the 
necessity for this harsh rule in respect to derelict property on the 
océan has ceased to exist. The spirit of modem law and présent con- 
ditions of civilization will justify a doser approximation to a rule of 
justice than the rule which, on the forced theory of renunciation, 
though in fact the abandonment was involuntary, deprived the car- 
rier of compensation for the carrying benefit bestowed upon property 
put out of his possession without his fault, even though, upon re- 
covery, the carrier made prompt and reasonable effort to discharge 
salvage claims and regain possession of the ship and cargo. 

We think it is unnecessary to deal further with this question, and 
prefer to leave this branch of the case upon the critical analysis and 
the careful reasoning of the circuit court. 

Now, what was the efifect of the sale of the cargo under order of 
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court upon the rights of the various parties? It is sufficient for the 

purposes of this case to say that under the circumstances disclosed 
by the record the proceedings in the district court and the saîe of the 
cargo by order of that court did not détermine and establish the ulti- 
mate rights of the parties conséquent upon the alleged abandonment of 
the ship and cargo at sea. 

The circuit court, having determined thèse two questions accord- 
ing to views which we sustain, proceeded, under the gênerai principles 
of the admiralty law, which, in a sensé, adjusts itself to the necessi- 
ties and contingencies of maritime afïairs, to ascertain the rights and 
interests of the various parties, and to give directions for determin- 
ing gênerai average and net freight under the peculiar circumstances 
of thèse particular cases. 

In view of this we are confronted by the daim that, as the master 
was without fault, and had made prompt and reasonable eiïort to 
regain possession of the vessel and cargo when the vessel was brought 
to the port of Boston, and was entitled, upon proper stipulation, to 
take possession of the vessel and cargo, and proceed to the port of 
destination, which right was denied him, he should be accorded gross 
freight, rather than the net freight awarded by the circuit court. 

It must be borne in mind in this connection that the circuit court 
was not dealing with the question whether the shipowner should 
then be permitted to complète the voyage. The cargo had been sold 
by order of the district court, and, although the breaking up of the 
voyage by the cargo owners was not justifiable under the circum- 
stances, the only thing the circuit court could do was to détermine 
what the shipowner should receive in damages by way of indemnity 
for being kept out of his rights. Should he, therefore, be accorded 
gross freight, or should there be deducted from the gross freight 
what it would cost to complète the voyage, and what the vessel 
ought to earn in the time which would necessarily be occupied in 
carrying the voyage forward to the port of destination? The latter 
view would seem to be fair, because it gives full indemnity. Gross 
freight would seem to be unfair, because it would give more than 
indemnity. It would give the shipowner the contract price, without 
regard to the fact that it would hâve cost him something to reload 
the cargo, after making the necessary repairs, and continue the voyage. 
Considérations of equity which relieve the shipowner who, without 
fault, has been forced from the deck of his vessel by the périls of the 
sea, from the rigid rule of absolutism which dénies him the freight 
actually earned, would deny the shipowner a rule of absolutism which 
would give him a larger measure of freight than the vessel was equi- 
tably entitled to receive. The spirit of equity which relieves a party 
upon the ground of misfortune from the hardship of a rigid rule con- 
séquent upon abandonment at sea would be offended by a rule which 
would accord to the party relieved a measure of damages beyond 
that which he has sustained or what is équitable. The voyage was 
temporarily interrupted by the périls of the sea, and permanently pre- 
vented by the fault of the cargo owners, and the shipowner was ac- 
corded freight in the nature of damages, not by virtue of the strict 
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terms of the unexecuted contract, but upon grounds of equity because 
nonperformance was excusable, and notwithstanding the fact that 
the contract was unexecuted. The right to reclaim the ship and 
cargo after abandonment by discharging sabage claims, acting 
promptly and with reasonable diligence, though further performance 
of the contract is prevented by the cargo owners, does not neces- 
sarily restore the shipowner to a position where he may insist upon 
recovery according to the strict terms of the contract, but to a posi- 
tion where he may receive what he is equitably entitled to for freight 
already earned, and what equity would accord to the vessel for the 
remainder of the voyage. It is because of équitable considérations 
that he is restored to any right of recovery after his property has re- 
mained derelict upon the open sea, and therefore his measure of dam- 
ages should be an équitable measure. This manifestly would not be 
gross freight, for, as said, the voyage could not be taken up and 
continued without the burden of incidental and necessary expense, 
and, if this burden is not sustained, full freight should not become the 
measure of recoverable damages ; and the further suggestion is sus- 
ceptible of proof in a given case that a ship might and should earn 
something in the time which would necessarily be occupied in carry- 
ing freight forward to the port of destination. As observed by the 
circuit court, if such bénéficiai results to the shipowner were not taken 
into considération, he would be more than indemnified, and an award 
of damages based upon full afifreightment would operate to impose a 
penalty upon the cargo owners. Such would not be an équitable rule. 

When the shipowner, with his crew, was on the way to Halifax, 
and the disabled vessel, with her cargo, was adrift in midocean, con- 
trol was lost, not through renunciation, but through disaster. Con- 
trol had been wrested by the suprême powers of the océan, yet the 
right of property remained. The owner did not renounce his right 
of property though the right of possession was temporarily gone 
(The Bee, i Ware, 332, 339, Fed. Cas. No. 1,219) î ^"^ if the unex- 
pected should happen, and the lost property should be brought into 
a harbor of refuge, upon identification and discharge of such obliga- 
tions as should be created in favor of strangers who found and saved 
it the right of possession by the shipowner would be re-established. 
It is in this sensé that the right of the shipowner remains, and it is 
upon this ground that he is restored to possession upon indemnity 
to the independent, though unexpected, force which finds and brings 
under control the lost property. 

Wrongful abandonment of a ship and cargo at sea, or actual re- 
nunciation of the right of possession, of course, amounts to a perma- 
nent breach of the contract of afifreightment, and the right of the 
shipowner to be repossessed of property abandoned under force of 
circumstances, and which remained at large upon the open sea until 
brOtight under control and into a port of refuge by the act of stran- 
gers, results, under the elastic principles of the admiralty law, be- 
cause it is répugnant to equity and justice that the right under such 
circumstances should be whoUy and permanently lost. The right of 
possession being thus restored upon grounds of equity, it logically 
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and philosophically follows, we think, that the rule of damages should 
be an équitable rule, rather than an arbitrary one, through a rule ot 
law making the strict terms of the contract as to freight the measure 
of recovery. Therefore the rule adopted by the circuit court in re- 
spect to the unearned part of the voyage was sufficiently favorable 
to the shipowner, and that court was right in holding that no damages 
should be recovered in excess of the net injury suiîered, and in pro- 
ceeding to estimate this injury by deducting from the gross- freight 
such charges as were saved to the vessel and such amount as she 
was able to earn by the termination of the contract prior to the time 
contemplated. Watts v. Camors, 115 U. S. 353, 6 Sup. Ct. 91, 29 
L. Ed. 406; The Gazelle, 128 U. S. 474, 487, 9 Sup. Ct. 139, 32 L. 
Ed. 496. 

It would seem that, under somewhat analogous conditions at law, 
the rule of damage is indemnity, or what the party has lost. Bank 
of U. S. V. Bank of Washington, 6 Pet. 8, 19, 8 L. Ed. 299; Fuel Co. 
V. Brock, 139 U. S. 216, 220, 11 Sup. Ct. 523, 35 L. Ed. 151. 

While Ward & Co. hâve succeeded in pointing out certain minor 
errors in respect to détails and to the method of computation, errors 
of that character may — rightfully enough, we think — ^be treated as 
harmless upon the findings of the circuit court that they were mort 
than compensated by errors of computation in their favor. On the 
whole, in our opinion, the judgment is rather too favorable to Ward & 
Co. than otherwise; and, had one question now urged been based 
upon proper exceptions by the other appellants, it is probable that we 
should hâve been called upon to enhance, rather than to diminish, the 
judgment against Ward & Co. upon the whole case. The position 
taken by the interests adverse to Ward & Co. that the liability of Ward 
& Co. should not hâve been diminished by any déduction of freight's 
contribution to gênerai average at least présents a serions question. 
It is by no means clear, however, that the preliminary opinion of the 
circuit court justified the commissioner's mode of computation in his 
first report, or that the alternative report is so clearly correct that we 
can now adopt it; and on the whole we think that we cannot fairly 
go to the merits of this question, presented hère in the appellate court 
for the first time. The report of a commissioner stands, and should 
stand, in respect to exceptions, like exceptions at a jury trial, where 
they should be taken at a time and under circumstances where error 
can be easily corrected if urged, and, if not urged, should be treated as 
waived. But, asîde from the analogy of the practice as to exceptions 
upon a jury trial under the eighty-third rule of practice in equity, 
parties hâve a given time in which to fîle exceptions to the report of a 
master, and, if none are presented within that time, the report stands 
confîrmed, or, in other words, exceptions are waived. Admiralty rule 
44 contemplâtes that proceedings before commissioners shall be under 
the rules which govem masters in chancery in equity proceedings ; but, 
without regard to rule 44, it would be assumed that practice in respect 
to a report of a commissioner in an admiralty proceeding would be in 
accordance with practice in equity, unless otherwise expressly regu- 
lated by the rules of admiralty. If the parties had intended to rely 
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upon objections to computations by the commissioner, the objections 
and exceptions should hâve been distinctiy stated upon the coming 
in of the report, or at least upon the hearing before the circuit court, 
upon the question as to its acceptance, to the end that, if errors in 
computation were either apparent or could be discovered, the report 
should be recommitted for correction. This was not done, nor was 
any objection or exception in this regard taken to the régulations pro- 
mulgated by the circuit court under which the master was to work ont 
his results ; and, so far as the record shows, no exceptions were taken 
by thèse parties to the computation upon the hearing before the cir- 
cuit court. It is true a letter was appended to the comniissioner's 
report in which the question is suggested; but, as the point was not 
taken by the parties, the circuit court was warranted in viewing it as 
one which the parties did not désire to press. So far as we can see, 
this question was first raised upon the record by the assignaient of 
errors, and such assignment in no way presented the question for the 
circuit court, but raised it hère for the first time. We think, in a!l fair- 
ness to the parties, that this question should be treated as waived, be- 
cause, as already said, if it had been taken upon the report of the com- 
missioner, if found to be tenable, it could hâve been easily corrected by 
recommittal. While other parties fîled various spécifie objections to 
the report, the parties now presenting this question did not file any 
exceptions to the report on the ground now urged, and, as a resuit, 
the cases hâve proceeded upon other lines for several years ; and we 
think it would assuredly be unfair to the various interests, and to the 
court as well, to disturb the findings, the calculations, and the decrees 
by allowing this question to be raised as an original question in this 
court at this late day. The error is not so manifestly apparent, and 
injustice on the whole case is not so clear, as to require our inter- 
férence with the computations in this case in respect to a question 
raised as this question is. 

The manifold assignments of error by the différent parties under the 
varioUs appeals are largely constructed upon the particular theory 
of each party as to the rights and obligations resulting from the aban- 
donment at sea and the subséquent salvage of vessel and cargo. Many 
of the alleged errors relate to matters of discrétion, others to just and 
reasonable expédients necessitated by the peculiar and exceptional 
situation of thèse cases, others are pecuniarily inconsequential, while 
others are frivolous. Of thèse minor assignments of error, many of 
which may be said to be subsidiary to the particular view of the différ- 
ent parties in respect to the substantive right involved in the main 
contention relative to the efïect ,of the abandonment of the vessel at 
sea, and their rights and interests thereunder, we only feel called upon 
to say that we are not satisfied that any of the détails of the course 
adopted by the circuit court involved error which would justify this 
court in reversing its action; but, on the contrary, we are satisfied 
that the cases were disposed of, on the whole, with substantial justice 
to ail interests. 

It only remains, therefore, to deal with the questions relating to the 
consolidation of the various proceedings, and to the power and duty 
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of the court in respect to the attitude which Darrach and Ward & 
Co. sustained thereto. 

The rights and interests of the various parties by rcason of Cheir 
diverse daims in respect to the disaster at sea and in respect to the 
various proceedings relating thereto which were pending in the district 
and circuit courts were involved in tlie intricacies of an inextricable 
légal tangle, and we hâve no doubt of the power of the circuit court to 
consolidate the proceedings in question, or of the wisdom of such 
action. Indeed, it is difficult to see that the controversy could hâve 
otherwise been adjusted without subjecting the parties and theii inter- 
ests to unwarrantable expense and interminable delay. There seems 
to be no limit upon the power of the court, in the exercise of & sound 
discrétion, to consolidate diiïerent cases pending in the same coùrt and 
relating to the same subject-matter where justice can be administered 
more speedily and less expensively through such consolidation, and 
the duty of the court to order such consohdation would seeni to be 
plain when no individual interests will be prejudiced, and when ail 
interests will be beneficially subserved by thus speeding an ultimate 
ascertainment and establishment of the several rights. 

The court having jurisdiction of the subject-matter in controversy, 
Ward & Co., through Bradford Darrach and others, submitted them- 
selves to its jurisdiction, and, having thus interposed for the purpose 
of having their rights relative to the subject-matter ascertained and 
established, and having for that purpose thus voluntarily attached 
themselves to and interrupted the course of the proceedings between 
other parties, they were in for ail purposes, and the court unquestion- 
ably had power not only to deal with the particular rights which Ward 
& Co. asserted in their own behalf, but, upon proper incidental and 
auxiliary proceedings, to deal with ail the rights and ail the consé- 
quences which sprung from or naturally and reasonably followed their 
interruption of the further prosecution of the voyage and from their 
interposition in respect to the adjustment of the various rights. Ward 
V. Todd, 103 U. S. 327, 26 L. Ed. 339 ; Ober v, Gallagher, 93 U. S. 
199, 23 L. Ed. 829. 

It is of no conséquence whether they were or were not strictly in- 
terveners or cross libelants. They were in with their libel against the 
cargo in rem for possession, and with their claim in the salvage suit 
for a delivery of the cargo upon stipulation; while Andreasen, the 
master, also had his libel against the cargo and the owners of it for the 
payment of freight and gênerai average. The subject-matter and the 
parties ail being thus before the court, either upon personal notice or 
upon notice to their proctors of record, there is no known reason why 
the rights should not ail be ascertained and established. Such course 
avoids circuity of action and multiplicity of process, and the modem 
Tule of practice not only permits it, but convenience and justice require 
that it should be so. 

Several of the parties — perhaps ail — sufïered by reason of the forced 
sale of the cargo in a disadvantageous port, and those other than the 
cargo owners who hâve sufïered by such sale urge that the award 
against the cargo owners should be for the true value of the cargo. 
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. râthier than the net proceeds of the sale thereof. There are strong rea- 
sons why the cargo owners should be held for the value of the prop- 
erty. Their interférence, even under the regular forms of maritime 
procédure, was unwarrantable and inexcusable under the circumstan- 
ces. Such interférence operated to interrupt a voyage which should 
and would otherwise hâve been completed. But the claim of the cargo 
owners of their right to take possession of the cargo at the port of 
refuge and terminate the voyage was asserted thrcugh regular procès s, 
which, under the ruies and practice of admiralty, threw the property 
into the custody of the district court ; and, the sale being a public sale 
upon order and in an open court, we hâve difficulty in iinding grounds 
upon which to hold the cargo owners for or on account of the cargo 
in a sum greater than the net proceeds of the sale, which was the basis 
adopted by the circuit court. 

The rights of the parties were in litigation, and the sale of the cargo 
was under the forms of law and upon the ascertained necessity of pro- 
tecting the property, not because it was perishable, not because it was 
deteriorating in value, but in the sensé of saving the absorbing expense 
incident to custody, and in the supposed interest of whatever party 
should establish the right to realize from it. And, though the order 
of sale did not settle the ultimate and substantive rights of the parties, 
and though it worked an injustice, we do not see our way clear, under 
the circumstances, to hold the parties whose proceeding precipitated 
the sale liable in respect to the cargo beyond the proceeds realized 
from the public sale under the forms of law and upon the order of the 
district court, in whose custody the property then was. 

On the whole, our conclusion is that the decree of the circuit court 
should be affirmed. 

The decree of the circuit court is afSrmed, without costs in this court 
to either of the parties. 
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AMBS V. ATCHISON, T. & S. P. RY. CO. 

(Circuit Court E. D. Missouri, E. D. AprU 8, 1899.) 

No. 4,178. 

1. Maltcious Prosecution— Probable Cause— Malice— Borden oï" Peoof. 

In an action for mallcious prosecution, plaintiff has the burden of 
showing both that défendant did not hâve probable cause and tbat It 
acted wlth malice. 

2. Samb— "Probable Cause "—Définition. 

"Probable cause" means reasonable cause to belleve that plaintiff waa 
guilty, based on facts and circumstances sutlicient in themselves to In- 
duce sucli bellef In an ordinary person. 
8. Same— Effkct op Malice Alone. 

If défendant had probable cause, It would make no différence that It 
acted with malice. 
4. Same — Présomption of Malice. 

Malice may be Inferred from the absence of probable cause. 
B. Same— CoMMiTMENT op Plaintiff bbfore Magistrats — Effbct. 

A judgment of a magistrate, finding that there was probable cause for 
bellevlng plaintiff guilty, and blnding him over to await the action of the 
grand jury, constitutes prima facie évidence of probable cause. 

6. Same— Ignoring of Bill op Grakd Jury- Efpect. 

The ignoring by the grand jury of the bill against plaintiff constitutes 
prima faele évidence of want of probable cause. 

7. Same— Question for Jury. 

The question as to which of the two prima facie cases has the greater 
weight Is for tlie jury 

8. Same— Advice op Phosbcdting Attornky- Effect. 

If defendaut's agents and attorney before making the complalnt 
against plaintiff made a fuU and fair disclosure of ail the facts in their 
possession, and which they could reasonably obtain, to the prosecuting 
attorney, and vrere advised by him that a crime had been committed, 
and that there was probable cause to belleve défendant guilty, and If 
the prosecuting attorney lilmself drew the complaint, plaintiff would 
hâve probable cause, and would not be llable for maliclous prosecution. 

9. Same — Prosecution Under Inapplicable Statute. 

The faet that the statute under which plaintiff was presented did not 
afford an authority for his punishment would not alone render défendant 
liable for maliclous prosecution. 

10. Same — Measithb of Damages. 

In estimating the damages caused by a maliclous prosecution, the jury 
may consider loss of time and expenditure of money by accused In his 
défense, and any injury to his réputation, character, standing, or feelings 
directly occasioned by the other party's wrong. 

Chester H. Krum and A. G. Hirsch, for plaintiff. 

Gardiner Lathrop, Adiel Sherwood, and S. W. Moore, for défendant. 

ADAMS, District Judge (charging jury). You hâve been brought 
hère, as an important and valuable auxiHary of this court, to aid it in 
the administration of justice, and you, as well as the judge of this 
court, hâve taken an oath, to administer justice with an even hand, to 
the rich and to the poor, to the high and to the low, ahke. 

Now, in entering upon the considération of your verdict in this case, 
you must at the outset recall your duty as well as the oath you hâve 
taken, and at once compose yourself to treat this case, so far as the 
right of recovery is concerned, as you would if the case were betvveen 
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two îndfviduals, irrespective altogether of the amount ol weaith of one 
or the poverty of the other. So much by way of préface. 

And now I will give you, as clearly and distinctly as I am able, the 
légal principles, as well as the issues of fact, which are involved in this 
trial. This is a suit, as you are already advised, instituted by the plain- 
tif? to recover damages for an alleged malicious prosecution of himself 
by the défendant. The undisputed f acts, as shown by the proof in the 
case, show that in January, 1898, the défendant railway company, after 
having discovered that a considérable number of its railroad coupon 
tickets had been so altered from what they were reported to the com- 
pany as having been sold as to entitle the holder to transportation 
over a much greater distance than that for which payment had been 
made to the company, and suspecting this state of facts, and having 
been so informed thereof, the défendant caused complaint to be lodged 
before an examining magistrate at St. Joseph, Mo., charging the plain- 
tif! in this case with having so altered said tickets and sold the same, 
and thereby with having violated the provisions of section 3573 of the 
Revised Statutes of the state of Missouri. This section reads as 
f ollows : 

"If any person In the employ of any railroad company, whetlier such com- 
pany be Incorporated by this or any otlier state or the United States, ehall 
fraudulently neglect to cancel or return to the proper officer, agent or com- 
pany any coupon or other rallrond ticket with intent to permit the same to 
te used In fraud or to the injury of any such company, or If any person 
shall embezzle any such coupon or other railroad ticket, or shall fraudiilently 
sell or put in circulation any such ticket, the person so ofCending shall upon 
conviction thereof, be punished by Imprisonment in the penitentiary not ex- 
ceedlng flve years, or by a fine of not more than one hundred dollars, or by 
imprisonment in the county Jail not exceeding six months, or by both such 
fine and Imprisonment" 

The complaint, as made agaînst the plaintifî in this case, is a charge 
of having sold and put in circulation a certain railroad ticket, exactly 
in the language of this section 3573, and I call attention to this at the 
présent time, on account of the argument just made with respect to 
the meaning of this particular action of the défendant company. It is 
stated by counsel that the charge was the altering of a railroad ticket 
only. The charge as made by the agent of the défendant company 
was not that. The charge found in the affidavit filed before the magis- 
trate is simply this: that the défendant feloniously and fraudulently 
did sell and put in circulation a certain railroad ticket. It makes no 
différence, for the purposes of this case, what the justice of the peace 
afterward added in issuing the warrant. The charge made by the 
agent was in the language of the statute. Whatever may hâve been 
the subséquent action of the magistrate is immaterial for your présent 
inquiry. You are now considering what the défendant did and what 
its responsibility is therefor. It appears, further, gentlemen, from the 
proof, that the plaintifî was arrested upon a capias issued upon the 
complaint so made by one of the defendant's agents before this magis- 
trate; and after some intermediate proceedings in St. Louis, where 
the arrest was first made, the plaintifî was brought before the magis- 
trate for examination, with a view and for the purpose of ascertaining 
whether an offense had been committed, and whether there was such 
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reasonable ground to believe that the plaintiff had committed the of- 
fense as warranted holding the plaintiff to await the action of the next 
coming grand jury. It further appears that a full hearing was had be- 
fore this magistrate, at which the plaintiff, as well as the state, was 
represented by counsel, and that as a resuit of this examination it was 
adjudged by the magistrate that an offense had in fact been committed, 
and that there was reasonable ground to believe that the plaintiff was 
guilty of the offense as charged, and, as a necessary resuit of such find- 
ing by the magistrate, the plaintiff was bound over to await the action 
of the next grand jury. It further appears that at the next session of 
the grand jury of Buchanan county the case was brought to the atten- 
tion of that body, but that body ignored the bill, and the plaintiff was 
discharged. The prosecution was thereby ended. This suit is now 
instituted by the plaintiff to recover damages from the défendant, 
alleged to hâve been sustained by him by reason of this proceeding. 

To entitle the plaintiff to recover in this action, the burden of proof 
rests upon him to satisfy you by a prépondérance of the évidence of 
two facts : First, that the défendant company, at the time of lodging 
the complaint against him, did not hâve reasonable or probable ground 
to believe that the plaintiff in this case was guilty; second, that the 
défendant instituted the charge against him with malice. 

If you fînd from the évidence, by the measure of proof which I hâve 
aiready jndicated, — that is, by a prépondérance of the proof, — that the 
défendant so instituted the prosecution without reasonable or probable 
cause and maliciously, then the plaintiff is entitled to a verdict in this 
case. If, on the other hand, you find that the défendant had reason- 
able or probable cause to believe that the plaintiff was guilty or that 
the défendant did not institute the proceedings maliciously, your ver- 
dict must be for the défendant. 

In determining thèse issues there are certain well-recognized rules 
of law which, when understood by you, will be of considérable aid to 
you, and which in reaching your conclusion it is incumbent upon you 
to observe : First. "Probable cause," as hère used, means simply this : 
A reasonable ground to believe that the plaintiff was guilty, based upon 
facts and circumstances sufficiently strong in themselves to induce 
such belief in the mind of an ordinarily prudent person. Second. If 
you find that the défendant had such probable cause for believing the 
plaintiff guilty, no malice, however distinctly proved, will render the 
défendant liable ; that is, if the défendant had probable cause for be- 
lieving him guilty, it does not make any différence with how much 
malice it may hâve acted. Third. If you believe that there was no 
such probable cause for believing the plaintiff guilty of the offense 
charged, you are at liberty therefrom — that is, from the absence of 
reasonable or probable cause — to infer malice. In other words, 
"malice," as employed in the instructions which the court is now giving 
you, does not necessarily mean ill will, hatred, or any active expression 
of such émotions, but only a wrongful act done intentionally, without 
légal justification or excuse. Therefore it is that the intentional com- 
mencement of a criminal prosecution against one without probable 
cause entitles a jury to infer the requisite malice to maintain the action 
for malicious prosecution. Inasmuch as the hearing before the magis- 
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trate (now having référence to the hearing which was had before the 
magistrale at St. Joseph) was for the express purpose of inquiring 
into the existence of probable cause, and inasmuch as in this case such 
inquiry was made, which resulted after a full hearing on the merits, 
in the conclusion and judgment of the magistrate that there was such 
probable cause, this judgment of the magistrate constitutes in law 
prima facie évidence of such fact, namely, probable cause to believe 
that the plaintifï was guilty, for ail purposes of this case which you 
are now trying. By "prima facie évidence," gentlemen of the jury, is 
meant that degree of proof which, in the absence of satisfactory re- 
butting proof, will justify you in concluding that the défendant had 
probable cause to believe the plaintifï guilty. 

Again, the ignoring the bill by the grand jury of Buchanan county 
affords, when taken by itself, prima facie évidence of want of probable 
cause. Thus, you will observe, is created for your considération in 
this case an apparent conflict in two presumptions, or what the lawyers 
recognize as prima facie cases, and the court has concluded to leave 
thèse two presumptions or prima facie cases to you for siic'i considéra- 
tion and weight as, under ail the évidence, you in your better judgment 
see fit to give them, with the remark, however, — and I do net refrain 
from making such remark, — that it seems to the mind of the court that 
the conclusion reached by the magistrate, considering the légal char- 
acter, scope, and significance of the proceedings before the two bodies 
in question, is entitled to greater considération than the discharge 
by the grand jury ; and this for the following reasons : The hearing 
before the magistrate is essentially a proceeding to détermine the very 
issue now presented, namely, the existence or nonexistence of probable 
cause. It permits évidence on both sides, the appearance of counsel 
for the accused, the examination and cross-examination of the wit- 
nesses, and the full and unrestrained opportunity for ascertaining the 
truth; while, on the other hand, the proceeding before a grand jury 
is secret in its character, — afïords no opportunity for public inspection 
or criticism of its work or conclusion reached. It hears évidence 
only on the part of the state, and has it in its power to détermine 
whether, irrespective of the proof of probable cause, it is for the best 
interests of the public to présent the accused for trial to a trial court. 
It seems to me that, on thus comparing the two proceedings, a finding 
of probable cause by the magistrate, with the accused and his counsel 
having a full opportunity to be heard in his défense, is more persuasive 
on the question of probable cause than the action of the grand jury, 
as already stated. But, whatever may be my personal views of the 
relative weight and significance of thèse two presumptions, I leave the 
whole détermination thereof to you, as the sole judges of the facts 
of the case. 

Again, whatever may be your conclusion as to the relative force of 
thèse presumptions taken by themselves, you may and should consider 
ail the other facts, évidence, and circumstances surrounding the case, 
and any and ail reasonable inferences deducible therefrom, and from 
them ail détermine whether the défendant did hâve reasonable ground 
to believe the plaintifï guilty at the time of the fîling of the complaint 
against him before the magistrate at St. Joseph. It will be your duty 
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in considering this other phase of the case to take ail such facts and 
circumstances as appear in évidence, together with any and ail reason- 
able inferences and déductions therefrom, together with the presump- 
tions to which I hâve alluded, and give to thera ail such weight and 
considération as your better judgment dictâtes, and to détermine from 
them ail the primary issue, and the most important issue involved in 
this case, which is, as I hâve already stated, the issue of probable cause. 

Now, gentlemen, independent of any and ail presumptions arising 
from the action of the examining magistrate or of the grand jury, 
what do you think the facts of the case, as disclosed by the évidence, 
signify? Are they or are they not sufïlcient, in your mind, to hâve 
warranted a reasonably prudent person to believe the plaintifif guilty? 
Counsel hâve critically analyzed ail such facts, and hâve called your 
attention to every possible phase of them, and I do not deem it neces- 
sary to comment further on them myself. If, in your opinion, they 
are of such character and force as to hâve justifîed a reasonably pru- 
dent and cautions person in believing the plaintiff guilty of the oflfense 
charged against him, then, entirely independent of any and ail other 
considérations, you must conclude that the défendant had probable 
cause to believe the plaintifï guilty, and there can be no recovery in 
this case. 

In addition to this, there is an entirely différent phase of the case. 
It of course centers upon the primary issue, probable cause or want 
of probable cause, but it is entirely différent from that which I hâve 
been considering. Inasmuch as the issue you are now trying is not 
whether the plaintifif was in fact guilty or not guilty of the oiïense with 
which he was charged, but is simply the question whether the défendant 
when instituting the prosecution against the plaintifï acted with the 
honest belief (that is ail) that be was guilty, and upon facts and circum- 
stances which afïorded to the défendant a reasonable ground for such 
belief, it becomes necessary for you to consider the évidence relating 
to the submission of this matter to counsel, and the advice of counsel 
with respect to the defendant's duty in the premises. 

The laws of the land, gentlemen, should never be so construed or 
administered by the courts as to discourage or deter our citizens, 
through fear of civil actions against them, from bringing ofïenders 
against the law to the bar of the courts for trial. Accordingly, the law 
has wisely declared that if any person or persons, having reason to 
suspect any one to be guilty of a violation of the law, communicates 
ail the facts known to him, or which in the exercise of reasonable care 
he could hâve ascertained, to the duly constituted public officiai, 
charged with the duty of prosecuting ofïenders, and if such officiai, 
possessed of such knowledge, advise that an offense has been commit- 
ted, and that there is reasonable ground for belief that the person sus- 
pected has committed the ofïense, such person or persons may, with 
perfect impunity, put the machinery of the law in motion to secure 
that one's trial before an impartial tribunal, and not only may they do 
it with impunity, but as good citizens, solicitous for the public welfare, 
it becomes, in the opinion of the court, their bounden duty to do so. 
The court, therefore, charges you that, if you believe from the évi- 
dence in this case that before the making of the complaint against the 
114 F.— 21 
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plaintiff by the defendant's agent Burdge, he and other agents of the 
défendant, including the defendant's local attorneys, made a full and 
fair disclosure of the facts in their possession, or which they might 
by the exercise of reasonable diligence hâve had in possession, relating 
to the alleged fraudulent disposition of its railroad tickets and plain- 
tiff s connection therewith, to W. B. Norris, prosecuting attorney of 
Buchanan county, and that thereupon said Norris advised that a crime 
had been committed, and that there was probable cause to believe the 
plaintifï guilty thereof, and that said prosecuting attorney then him- 
self drew the complaint sworn to by the defendant's agent Burdge, 
upon which the warrant was issued under which the plaintifï was ar- 
rested, the jury are instructed that such facts constitute probable cause 
for the defendant's action in making such complaint, and the verdict 
must be for the défendant. 

So much has been said, gentlemen of the jury, by counsel with re- 
spect to the true meaning of section 3573 of the Revised Statutes of 
Missouri, which I hâve already read to you, that the court deems it 
prop.er to call your attention to its true relation and bearing on this 
case. It probably is true, and the court so déclares, that this section 
of the law to which I hâve referred did not afford an authority for the 
punishment of the plaintifif in this case for the ofifense with which he 
was charged ; and if the defendant's agents knew, or in the exercise of 
reasonable caution should hâve known, of such infirmity, and notwith- 
standing such knowledge proceeded to make the complaint in question 
and inaugurated the proceedings against the plaintifï, you would be 
justified in finding that they so acted without probable cause ; but if, 
on the other hand, they did not know of the inapplicability of the 
law, or if by reasonable inquiry they could not hâve known of its in- 
applicability, it has no bearing on this case whatsoever. It seems 
to the court that the defendant's agents, not being lawyers or learned 
in the law, could not be reasonably required to do more than to fairly 
and fuUy submit the facts of the case to counsel of the state, and, if 
no such infirmity was suggested to them prior to making the affîdavit 
in question, the défendant cannot be constructively held to any of the 
conséquences arising from the inapplicability of the statute in ques- 
tion. It is oftentimes, gentlemen, as you hâve doubtless observed in 
your expérience hère and elsewhere, either as jurors or possibly liti- 
gants, a matter of grave difïiculty and uncertainty on the part of 
learned counsel, and often on the part of the courts, to interpret accu- 
rately the statutes and laws of the land. Much greater is this difïi- 
culty and uncertainty when the task is undertaken by laymen or the 
ordinary business man, who rely upon their attorneys and upon the 
courts for the true interprétation of statutes. Considering what has 
been said in argument by counsel, it seems to me proper to caution 
you with respect to the legitimate scope and bearing of the act and 
conduct of defendant's agents in St. Louis, connected with the arrest 
of the plaintifï in this city. Whether their conduct was harsh or in- 
considerate toward the plaintifï — as to which it is unnecessary to make 
observation — cannot, in and of itself, hâve any bearing on the issue of 
probable cause for instituting criminal proceedings in St. Joseph, by 
fîling a complaint before the magistrate there. The issue of probable 
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cause, gentlemen, must be detennined by the facts and drcumstances 
as they existed then, — that is to say, at the time when this affidavit 
was made in St. Joseph, for it was then, and only then, that the défend- 
ant in this case put the machinery of the law in motion which re- 
sulted in plaintifï's prosecution ; thèse facts and circumstances, I say, 
as they existed at that time, aided by the presumption arising from the 
action of the examining magistrale and the grand jury, which hâve 
already been considered by you in determining the issue of probable 
cause. 

You are the sole judges, gentlemen, of the facts of this case, and 
whatever may be the suggestions of the court concerning them, or any 
of them, or of the inferences which may arise from them, you are to 
take such suggestions for what, in your judgment, they are worth, and 
give them such considération as to you they seem entitled, but what- 
ever directions are now given you concerning the law of this case you 
are to receive as conclusive directions controlling your judgment. If, 
on the whole case, you should conclude to find a verdict for the plain- 
tifï, you should assess his damages in such sum as will reasonably 
compensate him for the loss, injury, and damage sustained by him. 
In arriving at this conclusion, you should consider any loss of time 
and expenditure of money in the défense of himself ; any injury to his 
réputation, character, standing, or feelings directly brought about by 
the wrong of the défendant, — not exceeding, however, the amount 
claimed in the pétition. 

There will be two forms of verdict prepared for you, — one for the 
plaintiff and one for the défendant, — and they are already prepared. 
You can take them, and I will hear counsel on the question of excep- 
tions. 



In re TOPLTFF et aL 

(District Cîourt, D. Massachusetts. Aprîl 7, 1902.) 

No. 5,346. 

Bankrupts— Pbbferekces— SuRRBNDER— Net Increase op Indebtedkess. 

Bankrupt stockbrokers four months before adjudication owed a eus- 
tomer $1,550. Thereafter they were employed by him to purchase and 
carry stocks on a margin, receiving from him considérable sums of 
money, and paylng to him considérable, but lesser, sums as profits on 
his opérations. At the date of the adjudication they owed him $6,500. 
Eelâ that, though the relation between the broker and the customer was 
anomalous, no injustice was done by treating them In the case at bar as 
debtor and créditer, and the effect of the transactions havlng been to 
Increase the net indebtedness to the customer, and presumably to Increase 
the bankrupt's estate, the customer did not hâve to surrender the pay- 
ments made to him withln the four months to entltle him to prove his 
daim. 

In Bankruptcy. 

Walter N. Bufïum, for creditor. 
Edward C. Bradlee, trustée, pro se. 

LOWELL, District Judge. The bankrupts were stockbrokers. 
The creditor who seeks to prove was their customer. Four month= 
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before adjudication, viz., on July 2, 1901, the bankrupts owed the 
créditer $1,550. Thereafter they were employed by him to purchase 
and carry stocks on a margin. At times he paid them considérable 
sums of money, and at other times they paid considérable but smaller 
sums to him as profits on his opérations. The last of their payments 
to him was subséquent to the last of his payments to them. At the 
date of the adjudication, November 2, 1901, they owed him about 
$6,500. Tlie trustée disputes the creditor's right to prove this debt 
without the surrender of the alleged preferential payments. It was 
admitted that the bankrupts were insolvent on and after July 2d. 
There was no proof that the creditor knew this. 

It appears to me that the case at bar is governed by Dickson v. 
Wyman, 49 C. C. A. 574, m Fed. 726. There the court said: 

"It Is beyond ail reason to hold because a creditor bas, in tbe ordlnary 
course of business, durlng the four months preceding bankruptcy, recelved 
payments which, under some circumstances, mlght operate as a préférence 
In some vlews of tbe law, that tbat fact can be held to bar the proof of bis 
clalm, -when, looklng at ail tbe transactions togetber, tbey demonstrate, no-t 
only tbat tbey were wltbout any intention to acquire any unjust préférence, 
but also tbat they bave Increased the net indebtedness to tbe creditor, and 
correspondlngly Increased tbe bankrupt's estate. In order to avoid so un- 
reasonable a resuit, we mlght say that ail the transactions covered by the 
account current should be regarded as one, so that it could not be held that 
tbe effeet of the payments was to enable tlie creditors at bar to obtain a 
greater percentage of their debt than any other creditor of the same class, 
witbin tbe meaning of paragrapb a of section 60." 49 C. C. A. 577, 111 Fed. 
728. 

In the case at bar the transactions between June 2d and November 
2d increased the net indebtedness to the creditor, and so presumably 
increased the bankrupt's estate. If the transactions "be regarded as 
one," they did not enable the creditor to obtain a greater percentage 
of his debt than other creditors of the same class. This is true, 
whether (i) the account be taken as stated in the trustee's brief, includ- 
ing purchases and sales of stocks, or (2) only the cash payments on the 
one side and on the other of the account are considered. The trus- 
tée seeks to avoid the effeet of Dickson v. Wyman by arguing that 
that décision does not apply to transactions like thèse, but only to 
merchandise accounts like those there in controversy. But no ma- 
terial différence is pointed out between the two cases, and the lan- 
guage and the reasoning of the court of appeals are broad enough 
to cover both. The relation of stockbroker and customer is anoma- 
lous, as was pointed out by the suprême court of Massachusetts in 
Chase v. City of Boston, 62 N. E. 105g, and Rice v. Winslow, Id. 
1057 (not yet officially reported), and by this court in Re Swift, 105 
Fed. 493 ; but no injustice is hère donc the creditor by treating that 
relationship as one of debtor and creditor. If the bankrupts actnally 
bought and sold the stocks mentioned in the account which they ren- 
dered to the creditor, then their estate was actually increased by the 
net resuit of the four months' transactions. If thèse purchases and 
sales be treated as fictitious, and if the fluctuations of the stock mar- 
ket be taken to fix day by day the amount due one party from the 
other, without regard to any actual purchase or sale of stock, then 
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the bankrupt's estate was increased by the excess of cash payments 
made by the créditer over those received by him. 

The trustée further contended that only subséquent crédits can be 
taken to balance prior préférences, and that the last payment, if made 
by the bankrupt, must be surrendered before the creditor's claim can 
be proved. Whatever may be the rule regarding "set-ofFs," strictly 
so called, as regulated by section 6oc, there is no sufficient reason for 
this hmitation upon the principle laid down in Dickson v. Wyman. 
That case was decided without regard to section 6oc. 

This court is well aware of the différent décisions and opinions 
rendered by différent courts regarding sections 57g and 60 of the 
bankrupt act. Some of thèse are so différent as to be irreconcilable. 
The décision in Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 
45 L. Ed. 1171, authoritatively settled one question, but left others 
open. Dickson v. Wyman, which is also binding upon this court, 
may be in more or less disagreement with some cases decided by 
other fédéral courts. See Mills v. Lewis, 49 C. C. A. 131, iio Fed. 
512; In re Teslow (D. C.) 104 Fed. 229. In several other cases, 
where the facts are not stated fully in the report, the décisions may 
be actually in confîict with Dickson v. Wyman. See In re Ft. Wayne 
Electric Corp., 39 C. C. A. 582, 99 Fed. 400; In re Arndt (D. C.) 
104 Fed. 234 ; In re Conhaim (D. C.) 97 Fed. 923 ; In re Bashline 
(D. C.)' 109 Fed. 965. On the other hand, McKey v. Lee, 45 C. C. 
A. 127, 105 Fed. 923, and Peterson v. Nash (C. C. A.) 112 Fed. 311, 
reach a décision like that reached in Dickson v. Wyman, but by dif- 
férent reasoning, viz., b^ treating section 6oc as applicable to section 
57g as well as to section 60b. In re Abraham Steers Lumber Co. 
(C. C. A.) 112 Fed. 406, it was held that the payment need not be sur- 
rendered, if made on a distinct and independent debt. In the argu- 
ment made in the case at bar, counsel for the trustée attempted to dis- 
tinguish between some of the cases just cited and Dickson v. Wyman, 
and to reconcile them accordingly ; but I do not conceive it to be the 
duty of this court, in the interprétation of the coniessedly ambiguous 
provisions of a récent enactment, to seek to establish a fictitious agree- 
ment between several courts by drawing fancifui distinctions between 
the décisions they hâve made. A better resuit will be reached by 
recognizing the existing disagreement, and by trying to follow loyally 
the course of reasoning and the fair intent of Dickson v. Wyman, a 
fully considered case decided by an appellate court which this court is 
bound to obey. In due time the différence of opinion between the 
several courts of appeals will be settled by the suprême court. 

The creditor further contended tliat, under the provisions of section 
60C, he was entitled to ofïset the payments made by him to the bank- 
rupts. It has been held in several cases that the set-oflf given by 
section 6oc is not applicable to section 57g. See In re Oliver (D. C.) 
109 Fed. 784; In re Steers Lumber Co. (C. C. A.) 112 Fed. 406; 
In re Christensen (D. C.) loi Fed. 802; In re Arndt (D. C.) 104 
Fed. 234; In re Keller (D. C.) 109 Fed. 118; Pirie v. Trust Co., 
182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171; Dickson v. Wyman, 
49 C. C. A. 574, 112 Fed. 726. Other courts hâve held that the set- 
off given by section 60c is applicable to section 57g; McKey v. Lee, 
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45 C. C. A. 127, 105 Fed. 923; Peterson v. Nash (C. C. A.) 112 
Fed. 311; In re Seckler (D. C.) 106 Fed. 484. Moreover, McKey 
V. Lee decided that, in order to be set off, the further crédit given to 
the debtor need not. be subséquent to the préférence. It does not 
seem to hâve been observed that, if section 60c be inapplicable to sec- 
tion 57g, and be limited to section 60b, it will hâve scant application. 
Section 60b is confined to cases where the creditor has reasonable 
cause to believe a préférence was intended. Clause "c" is confined to 
cases in which the debtor has acted "in good faith." How a creditor 
who has knowingly received a préférence can afterwards give crédit 
to the debtor in "good faith" is hard to imagine. It is not necessary 
to express an opinion on this point, as the décision of this case is left 
to rest upon Dickson v. Wyman. 
Judgment of the référée reversed, and proof of claim allowed. 



In re LYON. 
(District Court, S. D. New York. February 7, 1902.) 

BANKBCPTCY— PrEFEREKCBS— SUKRENDBK. 

A bankrupt on January 2d gave a clieck to a creditor on the A. Bank, 
dated January 20th, and became Insolvent on the latter date. On that 
day the creditor deposlted the check wlth the N. Bank, whlch on the 
following day received the money through the clearing house, and tlie 
amount was charged by the A. Bank agalnst the bankrupt's aceount. 
Meldi, that the creditor had received a préférence, though the payment 
was made to him through the médium of the N. Bank, and not directly, 
and tliat it would hâve to be surrendered before lie could prove other 
claims. 

In Bankruptcy. On appeal from order of référée expunging claim. 
The foUowing is the opinion of WISE, Référée: 

The verlfied schedules of the bankrupt disclose the fact that the Indebted- 
ness of the Company amounts to $1G,239.82, and the assets of the Company, 
according to sald schedules, amount to $4,174.27. The claims proved before 
the référée amount to $14,893.81. It is also conceded that the sale of the 
bulk of the assets, eonslstlng of the stock In trade of the bankrupt company, 
was had on January 20, 1900. In the opinion of the honorable district judge, 
made January 4, 1901, he found as a fact as follows: "By Its sale to the 
Lyon Umbrella Company, the Amasa Lyon Company transferred ail its 
tangible property and ended its business. Ail it did thereafter was to collect 
in some outstandlng accounts, and make payment to varions creditors. It 
was insolvent." The flnding of fact of the insolvency of the bankrupt cor- 
poration is an adjudication of fact In this case, which has not been reversed, 
and therefore stands as blnding upon aU parties. It certainly binds with 
particular force the creditors George Batten & Oo., who took part in and 
secured the adjudication of the bankrupt by the establishment of this very 
fact When the bankrupt devested Itself of what the leamed district judge 
found was ail its tangible property, it dld not remain possessed of property 
which, at a falr valuatlon, was sufflcient in amount to pay its debts; and as 
this took place on January 20, 1900, It is very évident that the insolvency of 
the bankrupt must be establlshed as of that date. It may possibiy be that 
the company was really insolvent prier to January 20, 1900, but the burden 
of provlng this fact was upon the trustée, and as no satlsfactory value of 
assets transferred on January 20, 1900, by the company, was established, it 
would not be just or rlght to assume as a fact that which was not properly 
established by sufflcient évidence; hence from the évidence, as well as from 
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the prevlous flnding ot the honorable district Judge, January 20, 1900, must 
be fixed as tlie date wliereon ttie bankrupt became insolvent 

The fact that on January 2d the bankrupt delivered to the flrm of George 
Batten & Co. a number of postdated checks, the last one bearing date Janu- 
ary 20, 1900, for $210.15, did not, under the authorities, operate as a payment 
on January 2, 1900. A postdated check becomes. In efîect, a note, and in 
many of the states would be entitled to days of grâce, the same as a note 
(1 Edw. Bills & N. [3d Ed.] 390) ; and therefore the décision In Re Abraham 
Steers Lumber Co., 6 Am. Baakr. R. 315, 110 Fed. 738, and afflrmed by the 
circuit court of appeals (7 Am. Bankr. E. 332, 112 Fed. 406), to the efCect that 
the giving of a note does not constitute a payment at the time it was de- 
livered, négatives the proposition that such payment was made on January 
2, 1900, at the time the said postdated check was delivered to the creditor. 
Had the check never been paid, no préférence would hâve been received by 
the creditor. A creditor reçoives a préférence when there is actually trans- 
ferred to him, either in money or in other value, part of the debtor's property. 
The ti-ansfer herein to the creditor took place either on Januai-y 20, 1900, or 
thereafter; and as such transfer took place on or after the day the bankrupt 
became insolvent, and as the law does not consider fractions of a day, the 
resuit naturally follows that, under the authorities, the said flrm of George 
Batten & Co. did, on January 20, 1900, while the bankrupt was insolvent, 
reçoive a préférence to the extent of $210.15, and wlilch préférence must be 
surrendered before the said creditors can participate in a distribution of the 
estate of the bankrupt The évidence and record show that the postdated 
check payable on January 20, 1900, amounting to $210.15, was part of a 
running accouut for advertising fumished by the said creditors to the bank- 
rupt Company, and the proof of debt filed herein by the creditors in the sum 
of $546.62 is for advertising fumished subsequently; so that we hâve before 
us ail the éléments of a continuous business transaction and a mnning ac- 
count, and no alternative is therefore left, under the décision of the United 
States suprême court in Pirie v. Trust Co., 21 Sup. Ct 906, 45 L. Ed. 1171, 
but to require a surrender of the said sum of ?210.15 as a prerequisite to 
allow the creditor's claim to stand again.st the bankrupt estate. 

The order of the référée expunging the claims was affirmée! Febru- 
ary 26, 1902. 

Kneeland, LaFetra & Glaze, for petitioner. 
Perry D. Trafford, for the trustée. 

ADAMS, District Judge. It appears that the bankrupt became 
insolvent January 20, 1900. On the 2d of January, 1900, it delivered 
to the petitioner a check on the Astor Place Bank, dated January 
20, 1900, for $215. On that day the petitioner deposited the check 
with the National Shoe & Leather Bank. On the foUowing day the 
latter received the money in the ordinary course of business through 
the clearing house, and the amount was charged by the Astor Place 
Bank against the account of the bankrupt. 

The claim is that when the deposit was made the Shoe & Leather 
Bank became the absolute owner of the check, and the préférence was 
to it, and not to the petitioner. I am unable to coïncide with such 
view. The efîect of the delivery of the check to the petitioner was to 
diminish the assets of the bankrupt, when insolvent, to the détriment 
of its other creditors. The money was within the control of the 
bankrupt up to the 2ist of January, 1900, and if it had been drawn from 
the bank before the check was presented there would hâve been no 
payment, and the petitioner would hâve occupied the same position as 
other unpreferred creditors. There was therefore a payment when 
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insolvent, and it was a payment directly for the benefit of the petitioner, 
through the médium of its bank. I do not see any merit in the other 
fiuggestions. 
Tlie order of the référée expunging the daim is affirmed. 



In re DE GOTTARDI et al. 

(District Court, S. D. Califomia. February 20, 1802.) 

No. 1,547. 

1. Bankrdptct — Jdrisdictioiî op Court— Compbllino Production dp Assets, 
A court of bankruptcy bas jurisdlctlon, on issues properly joined, to 
détermine whetber or not a bankrupt bas In bis possession or under bis 
control money or other property belonglng to bis estate in bankruptcy, 
and, If the issues be found against bim, to make an order requiring 
him to pay or deliver such raoney or property to bis trustée and to 
force obédience to such an order by commitment as for contempt 

& Samk — Commitment for Contempt — Pkocbduiîe. 

In proceedings for the enforcement of such an order two rules are 
to be observed: First, that the answer of respondent to the nile to 
show cause Is not conclusive, but traversable; and, second, that the 
power of commitment should be cautiously exercised, and only when its 
proprlety Is beyond reasonable doubt 

8. Samb — Hkarings bepore Refbree — Evidence. 

Upon an Issue before a référée as to the truth or falsity of a claim 
made by bankrupts that thelr store was entered by burglars on a certain 
night, shortly before thelr bankruptcy, and a large amount of money 
was taken from thelr safe, It was not error to admit the testimony of 
wltnesses that they saw no strangers or suspicions characters in the 
small town where the store was situated on the day precedlng the al- 
légea burglary, although such testimony is entltled to Uttle weight 

i. Same. 

Various ruiings of a référée upon the hearing of a pétition by a 
trustée to compel bankrupts to turn over money alleged to be in their 
possession or under thelr control considered, and held erroneous, as ad- 
mlttlng testimony which was Incompétent as hearsay or as the opinions 
or conclusions of the wltnesses. 

t, Same — Practick on Hearing before Référée— Rbview. 

A hearing before a référée, under Bankr. Aet 1898, Is In the nature 
of a hearing In equlty, and Is governed by the rules of equity practice 
of the fédéral courts, both as to the hearing itself and as to the review 
Itiy the judge. Orders In bankruptcy No. 22, provlding that "the examlna- 
tion of wltnesses before the référée may be conducted by the party in 
person or by hls counsel or attomey, and the wltnesses shall be subject 
to examination and cross-examluation, wliich shall be had in conformity 
with the mode now adopted In courts of law," Is substautially copied 
from equlty ruie 67, and it does not hâve the effect, in connection with 
Rev. St. § 721, of rendering such hearings and proceedings for revle* 
subject to the laws of the state governing trials and appellate procédure 
In actions at law, but, on tlie contrary, indicates the practice as that 
prescribed by the rules in equlty. Applying such rules, it is the duty 
of a référée, although he must pass on objections to testimony, to cause 
ail testimony excluded to be taken down and made a part of the record, 
with the ruling and exceptions noted; and upon a review the judge la 
not required to reverse the décision because of the erroneous admission 
or exclusion of évidence, but it is hls duty to détermine the issues de 
novo upon the compétent évidence in the record, or he may recommit 
the case for further heai'ing as the circumstances may require. 
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8. Same— Testimony of Bankrupt— Considérations Afpecting Cbedibility. 
Where bankrupt partners, on their examination, by pre-arrangement 
wlth their counsel, refused to answer a large number of compétent and 
material questions witli référence to their property and business, such 
as the capital they had when they established the business, whether 
they took inventories, etc., in efCect refusing to give any information re- 
specting their afifalrs, on the ground that their answers mlght tend to 
incriminate them, reading their refusai and the grounds from a slip of 
paper given them by their counsel, such action showed a disposition 
not to be fair and candid with their credltors, and a purpose to conceal 
their transactions, whlch may properly be taken Into considération in 
determining the weight to be given to their testimony In subséquent 
proceedings to compel them to turn over money and property whlch 
they are alleged to hâve concealed. 

7. Same— Failurb of Bankrupt to Accoont for Propebtt— Bukden op 

Pkoof. 

Where a bankrupt admits havlng had money or property a short 
time before his bankruptcy, which is not shown by hls schedules, it Is 
Incumbent upon him to clearly account for the same to the satisfaction 
of the court; otherwise, he must be held to stlll hâve It in his posses- 
sion, and to be ahle to turn it over to his trustée. 

8. Same — Evidence Considered. 

ïhe assets of a bankrupt partnership were shown to hâve decreased 
several thousand dollars within three months prior to the bankruptcy, 
without any apparent business reason therefor. On the examination 
of the partners they refused to ansiver questions with référence thereto, 
but in a proceeding by the trustée against them to compel them to turn 
over to him certain sunis of money, aggregating about §14,000, alleged 
to be in their possession or under their control, they testified that a short 
time before the bankruptcy burglars had entered their store and taken 
$7,500 in cash from the safe. One of the partners, who was shown to 
hâve drawn Ç6.500 out of the business, accounted for the same by tes- 
tifying that he had paid $6,000 of it to a woman with whom he got into 
a "scrape," and $425 to a doctor in connection wlth the same; but he 
refused to give the name of either the woman or the doctor. There 
was no évidence to corroborate such testimony; but, on the contrary, 
circumstances tended to discrédit it, ai\d to show a purpose on their 
part to defiaud their credltors. At the time of the alleged burglary 
their accounts in the banks with which they did business were, and 
had been for some time, largely overdrawn, and they had been asked 
to make the déficit good; also, a few days later, when threatened with 
attaeliments by the banks, they turned over to an attorney drafts 
amounting to over $2,700,— a part In allegel payment for past services 
which could not be explained, aud $2,000 of it as a retainer for services 
to be rendered in connection with the capture and conviction of the 
burglars. Helê, that the testimony of the bankrupts was an admission 
that they had tlie sums of money at the times stated, but was wholly 
insuffieient to account for the same satisfactorily, in view of the dis- 
crédit cast upon it by the circumstances and by their past conduct, and 
that a finding by the référée that the alleged burglary and the payment 
to the woman were fictitious, and his order requiring the bankrupts to 
turn over the money to their trustée was fully justifled, and such order 
would be enforced. 

9. Same— Soope op Heakino— Collatéral Questions Appectino Credibilitt 

OP Bankrupts. 

In a proceeding by a trustée against bankrupts to compel them to turn 
over to him certain sums of money alleged to be in their possession, 
where the principal issues are whether an alleged burglary and pay- 
ment of money, by whlch the bankrupts attempted to account for such 
sums, were real or fictitious, and parts of a scheme to defraud credltors, 
the question of the good faith of a transaction occurring about the same 
time, by which they transferred a large sum to their a<*torney, is per- 
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tlnent to sald Issues, and one whlch the court of bankruptcy bas p«WDr 
to Investlgate, notwithatanding a prior consent order made by a référée 
requirlng the attorney to turn over the money so reeeived to the tfvis- 
tee, but recltlng tbat It was not based upon any finding of fraud, and 
the complianee of the attomey wlth such order. 

In Bankruptcy. On review of order of référée requiring the 
bankrupts to turn over to the trustée certain sums of money found to 
be in their possession or under their control, and on a rule to show 
cause why they should not be adjudged in contempt for failure to 
obey such order. 

Rothschild & Ach, for creditors. 
Hunsaker & Britt, for bankrupts. 

WELLBORN, District Judge. The creditors' pétition in this 
matter, asking that the respondents be adjudged bankrupts, was filed 
May i8, and the adjudication had June 21, 1901. On September 3d 
next following, the trustée in bankruptcy and one of the creditors 
filed with the référée a pétition alleging, in substance, that the bank- 
rupts were wrongfuUy withholding from the trustée a large amount of 
assets not reported in their schedules, and charging specifically upon 
both the concealment of $7,500, and upon De Gottardi the conceal- 
ment of $6,500, and asking an order requiring them to pay such assets 
to said trustée. The bankrupts made answer to said pétition, deny- 
ing, in the main, its allégations; and thereupon évidence was taken, 
and the findings and order now under review were made by the référée. 
Thus it will be seen that the proceeding before the référée was not an 
examination of the bankrupts and other witnesses for the purpose of 
acquiring information generally as to the bankrupts' estate, bitt was a 
hearing on spécifie issues duly raised by appropriate pleadings. To 
account for the two amounts of money which they were specifically 
charged with concealing, the bankrupts claimed that, within a few 
weeks prior to their bankruptcy, De Gottardi became involved in an 
intrigue with a woman, in conséquence of which he paid to the woman 
$6,000, and to a doctor, for services in connection with the same mat- 
ter, $425. They further claimed that on the night of the 30th of April, 
1901, their store at Cayucos, Cal., was burglariously entered, and a 
large amount of money ($7,500 or $8,500) abstracted from their safe 
by the burglars. Both of thèse claims the trustée contested. 
The findings and order of the référée were as foUows : 
"That from December, 1900, the bankrupts had been engaged In buyîng 
produce on commission for Loeb, Fleishman & Co., of Los Angeles, and 
others, and tiat untll about April 24, 1901, It had been their practice to re- 
celve payments from Loeb, Fleishman & Co. through the mail, by checlis of 
that flrm, drawn on the Farmers' & Merchants' Banli of Los Angeles, which 
checks, until the last-named date, they had regularly deposited with their 
bankers in San Luis Obispo. On sald April 24th they had overdrawn their 
accounts at two banks in San Luis Obispo, and on the same day they re- 
quested Loeb, Fleishman & Co. to send them $5,000 In coin by express, which 
that flrm decllned to do. Loeb, Fleishman & Ce, in answer to the request of 
the bankrupts for coin by express, sald they would send them checks for ail 
they owed, but would not send coin, and that If they wanted coin they must 
come and get it Wlthln 25 days before that tlme (April 24th) the bankrupt 
De Gottardi had drawn out of the flrm $6,500. Three days afterwards (April 
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27th) De Gottardl, one of the bankrupts, left Cayucos, taklng with hlm a 
check of Loeb, Plelshman & Oo., payable to the order of De Gottardl & 
Eighetti, for |3,375.10. He arrlved that night at San Luis Oblspo, stopping 
at the French Hôtel, and early next morning (April 28th) left for Los An- 
geles. He remalned In Los Angeles Sunday, and on Monday forenoon, the 
29th of April, obtained the coin on the Loeb, Fleishman & Co.'s check, and 
also the cash on another check, dated April 29, 1901, for $2,028.91, making In 
ail $6,004. This nioney he claims to hâve put in his satchel or dress suit 
valise, and with it left Los Angeles for Cayucos on the afternoon of the 
same day. He arrlved at San Luis Obispo that night, and took a room at 
the Commercial Hôtel, where he slept. He left San Luis Obispo early in 
the morning of the 30th of April for Cayucos, without calling on his bankers, 
loitered on the road, and arrlved at Cayucos about 2 or 3 o'clock p. m. of 
the same day. He also claims to hâve taken the six thousaud and odd dollars 
to his home at that place. No one saw the money after he obtained it, so 
far as the évidence discloses, escept his wife. He also claims to hâve taken 
this money, and an additional $1,500 which he asserted he had had at his 
home since the latter part of March, to the store of the flrm at Cayucos, and 
placed the whole amount in the safe, and left it there; that on the night 
of April SOth some person or persous effected a violent entry iuto the store 
and robbed them of the money. In fact, the évidence shows that the amount 
alleged to bave been stolen was eighty-flve or eighty-six hundred dollars. It 
also appears that the bankrupt De Gottardi drew out from the funds of the 
flrm of De Gottardi & Itlghetti, in cash, the following sums: On March 21st, 
$3,000; on April llth, $2,000; and on April 16th, $1,500; making the $6,500 
hereinbefore mentioned. De Gottardi says that $6,000 of this money he paid 
to a woman with whom he got into a scrape, and $425 to a doctor for 
services reudered said woman in connection with said scrape, but he does 
not account for the remainlng $75 of the $6,500 already mentioned. It will 
be seen that the said bankrupts hâve attempted to account for the money 
brought from Los Angeles, aud the $1,500 that De Gottardi had at home, by 
the alleged burglary of the store on the night of April SOth, and for the 
$6,500 drawn by De Gottardi from the store by the alleged payment of the 
same to a woman and a doctor In settlement of De Gottardi's 'scrape.' 
Thèse explanations, in the light of the évidence, are, to say the least, unsatis- 
factory. ïhe flrm of De Gottardi & Ilighetti were overdrawn at the Com- 
mercial Bank of San Luis Obispo on April 29th to the estent of about $3,000, 
and at the Andrews Banking Company, of San Luis Obispo, in the sum of 
nearly $1,500. ïhey had been requested to at once settle thèse overdrafts, 
and it was then, in my judgment, they concocted the scheme of obtaining 
possession of large sums of money and defrauding their creditors. Stoortly 
after thèse requests were made It appears that the flrm must hâve had in 
Its possession the following checks: Loeb, Fleishman & Co., on Farmers' & 
Mercbants' Bank of Los Angeles, dated April 17, 1901, $3,375.10; LoeK 
Fleishman & Co., on same bank, dated April 24, 1901, $2,058.18; and one of 
Hilmer & Bredhof, dated April 27, 1901, for $685.76. Neither of thèse checks. 
was applied towards the payment of the overdrafts, yet on May Ist, the day 
after the alleged robbery, the last two named checks, aggregating $2,743.94, 
were given to Mr. F. A. Dorn in payment for alleged past services, $800, 
and the balance as a retainer In the matter of the alleged burglary. It ap- 
pears further that no person other than the bankrupts were aware that the 
money brought from Los Angeles had been collected or placed in the safe. 
There are also a number of other suspicions circumstances tending to show 
that no burglary In fact was committed, which I deem unnecessary to 
détail. 

"The bankrupt De Gottardi declined to answer certain questions pro- 
pounded to him with the object of ascertaining the names of the woman 
and doctor to whom he claims he paid money, as well as the place of their 
respective résidences. Whlle De Gottardi's refusai to disclose the name of 
the woman might be commended in a social sensé, as an act of gallantry, 
it cannot in law be excused. This déniai being based on the ground that 
his answers might tend to incrlminate him, it must be taken as a mère sub- 
terfuge, for the reason that whether his meretricious relations with the 
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woman constltated a public crime or not, It could make no différence; for. 
If they did not, then this privilège of Immunity from piinlshment would be 
nseless and unnecessary, while, if the said relations made it a crime, the 
crime itself being admitted, the admission must be taken as a walver of the 
constitutional privilège, and, the liâmes and résidences of the parties neither 
magnifylng nor lessening the offense, this privilège -woiild not avall, and 
therefore he could not shield himself from disclosing the facts sought by 
the questions asked. I am fully persuaded and satisfled, and therefore find, 
that no burglary was perpetrated, and that De Gottardl did not pay the 
moneys he asserts that he paid to the woman and doctor. I do further find 
that said bankrupts hâve now In thelr possession or under thelr control the 
sum of $7,500 In money and property of their estate, and that they hâve 
been and are concealing the same from their creditors and the said trustée 
in bankruptcy. And it is ordered that said bankrupts, Natele De Gottardl 
and David B. Eighetti, do pay over and deliver to Edward Vollmer, the duly 
elected, quallfled, and actlng trustée of the estate of said bankrupts, wlthin 
twenty-four hours after service hereof, the sum of $7,500 In money. I do 
further flnd that the sum of $6,500 drawn ont as aforesaid by the said 
Natele De Gottardl from the funds of the finn of said De Gottardl & Righetti 
Is now in hls possession or under his control, and that the same is now being 
concealed by him from the creditors and the trustée aforesaid, less the sum 
of $1,500 claimed by De Gottardl to hâve been returned on April 30, 1901. 
Therefore It Is ordered that said Natele De Gottai-di do pay over and deliver 
to Edward Vollmer, the trustée aforesaid, wlthin twent.v-four hours after 
service hereof, the sum of $5,000 in money; the same being the property of 
the estate of said bankrupts. 

"As to the other spécifications set forth in the pétition, I find that they 
hâve been satisfactorily explained. • * *" 

The bankrupts failed to comply with said order, and thereupon, at 
the instance of the trustée, were cited to show cause why they should 
not be adjudged guilty of contempt. They hâve filed exceptions to 
said order, and, in response to said citation, hâve appeared and an- 
swered that said order was erroneously made, and is now under re- 
view, and, further, that they are wholly without means to pay over 
the amounts of money, or any part thereof, named in said order. 
Both of thèse matters — the review of the order and the rule to show 
cause — hâve been heard together, and, as they are closely connected, 
can be conveniently and without confusion considered in this opinion. 

That a bankruptcy court has jurisdiction, on issues properly joined, 
to détermine whether or not a bankrupt has in his possession or under 
his control money or other property belonging to his estate in bank- 
ruptcy, and, if the issues be found against the bankrupt, to make an 
order requiring him to pay or deliver to the trustée in bankruptcy 
the money or other property so found to be in his possession or under 
his control, and to enforce obédience to such an order by commitment 
as for contempt, are well-settled propositions. In re Rosser, i Nat. 
Bankr. N. 469, 96 Fed. 308; Id., on review in court of appeals, 41 
C. C. A. 497, loi Fed. 562; In re Purvine, i Nat. Bankr. N. 326, 37 
C. C. A. 446, 96 Fed. 192; In re Salkey, 21 Fed. Cas. 235 (No. 
12,253); In re Tudor, i Nat. Bankr. N. 476, 96 Fed. 942; In re 
Mayer, 98 Fed. 839; In re Tudor, 2 Nat. Bankr. N. 168, 100 Fed. 
796; In re McCormick, 2 Nat. Bankr. N. 104, 99 Fed. 566; Knitting 
Works v. Schreiber, 2 Nat. Bankr. N. 899, loi Fed 810, afïîrmed on 
review in 104 Fed. 1006; In re Deuell, 2 Nat. Bankr. N. 597, 100 
Fed. 633; In re Schlesinger, 2 Nat. Bankr. N. 169, 97 Fed. 930; 
Id., on review, 3 Nat. Bankr. N. 177, 42 C. C. A. 207, 102 Fed. 117; 
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In re Miller, 3 Nat. Bankr. N. 32g, 105 Fed. 57 ; In re Levin, 3 Nat. 
Bankr. N. loii, 113 Fed. 498; Branden. Bankr. 332, 458. In the exer- 
cise of the jurisdiction above outlined, two rules — one relating to a 
matter of pleading, and the other to a matter of évidence — are to be 
observed: First. The answer of the respondents to a rule to show 
cause is not conclusive, but traversable. Knitting Works v. Schrei- 
ber (D. C.) ici Fed. 810; In re Salkey, supra; In re Rosser, supra; 
In re Purvine, supra ; In re Schlesinger, supra ; In re McCormick, 
supra. Second. The power of commitment should be cautiously ex- 
ercised, and only when its propriety is beyond reasonable doubt. In 
re Salkey, supra ; In re Purvine, supra ; In re McCormick, supra ; 
Knitting Works v. Schreiber, supra. 

The jurisdiction of the court being thus established, the matter' 
next to be considered are the alleged errors and misconduct on ac- 
count of whicli the bankrupts attack the referee's order. The only 
error specified in the pétition for review is insufficiency of the ev 
dence to justify the findings and order of the référée. Attorneys for 
the bankrupts, however, now contend in argument that errors were 
committed by the référée in the admission and exclusion of testi- 
mony ; also that there was misconduct on the part of attorneys for 
the trustée, and that said errors and misconduct were gross, and 
require the setting aside of the referee's order, although, upon an 
inspection of the whole record, the judge should be satisfied that it 
contains enough compétent évidence to justify the order. 

General order in bankruptcy No. 27 is as follows : 

"XXVII. Rerlew by Judge. When a baiikrupt creditor, trustée, or other 
person shall désire a review by the Judge of any order made by tlie référée, 
he shall file with the référée his pétition therefor, setting eut the error com- 
plained of ; and the référée shall forthwith certify to the judge the question 
presented, a summary of the évidence relating thereto, and the finding and 
order of the référée thereon." 

Ordinarily, I take it a review by the judge of an order made by 
the référée will be confined to the error pointed out in the pétition 
for review. On account, however, of the pecuHar nature of t'au 
pending proceeding, I hâve concluded to examine the grounds of 
error and misconduct — at least the salient ones — complained of in 
argument, as well as the one set out in the pétition for review. To 
avoid répétition, I will state generally that objections and exceptions 
to ail of the rulings complained of were duly made and taken, and, 
in order that the objections to testimony may be readily compre- 
hended, will repeat what has already been made to appear, naniely, 
that one of the main issues before the référée was whether the claim 
made by the bankrupts, in accounting for their assets, that on the 
night of the 30th of April, 1901, their store at Cayucos was entered 
by burglars and large sums of money abstracted therefrom, was true 
or false. 

The ruling first complained of was the admission of the testimony 
of several witnesses to the efifect that they saw no strangers or sus- 
picions characters on the 30th of April, 1901, in the little town of 
Cayucos. While such testimony is erititled to but little considération, 
I am not prepared to hold that it was incompétent. 
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The next ruling complained of was the admission of the testimony 
of William Hermann to the effect that Louis Padraita told him that 
on the ist day of May, 1901, at the shop of Louis Padraita, in Cay- 
ucos, between the hours of 7 and 9 a. m., he met David E. Righetti 
in front of his (Righetti's) store ; that he asked him why he did not 
go into the store; and that Righetti replied that he could not do so; 
that he didn't hâve any key, and was waiting for his clerk, Mr. Brock- 
seib, to open the store. Previous to the admission of this testimony 
the trustée had introduced Louis Padraita as a witness, who testified, 
in substance, that he had no recollection of such conversation, but 
anything that he may hâve stated to Hermann was true. The tes- 
timony of Hermann, detailing statements made to him by Padraita, 
being hearsay, ought to hâve been rejected. It was incompétent for 
the purpose of impeachment, because, while Padraita probably did 
not testify as the trustée expected him to testify, still he had not, up 
to that time, given any damaging testimony against the trustée, and 
hence there was no reason for the trustée to attack his credibility. 
People V. Jacobs, 49 Cal. 384; Hickory v. U. S., 151 U. S. 303, 14 
Sup. Ct. 334, 38 L. Ed. 170. Nor was the testimony of Hermann 
admissible because of the previous testimony of Padraita that any- 
thing he may hâve said to Hermann was true. Hermann's testimony 
was still hearsay, its efïect being to get before the référée the naked 
déclarations of Padraita as independent évidence. People v. Jacobs, 
supra. Nor was the testimony of Hermann admissible on the ground 
as further contended by counsel for the trustée, that the déclaration 
of a conspirator is compétent against a co-conspirator, for the reason 
that, up to the time Hermann testified, whatever may hâve been prov- 
en afterwards, there was no évidence that Padraita had conspired with 
the bankrupts to defraud the creditors of the latter. 

The ruHng next complained of relates to the testimony of John 
Tonini, who kept a saloon and lunch house on the road from San 
Luis Obispo to Cayucos, at which place De Gottardi stopped for 
about half an hour on the 30th of April, 1901. Tonini had testified 
that De Gottardi did not bring into the house with him a satchel, 
or anything of that sort; that he tied his team to the fence at a 
point where it could not be seen from the saloon. This évidence was 
in line with other évidence ofïered by the trustée of certain actions 
of De Gottardi on his return trip from Los Angeles, — leaving his 
grip in one car, and going into another for dinner, and into another 
to play cards, loitering the next day along the road to Cayucos, 
stopping at dififerent places, where the grip was out of his sight or 
immédiate control; the inference sought to be drawn from ail of 
thèse actions being that he did not hâve a large amount of money 
in his grip. The witness was permitted to answer the following ques- 
tion: "He didn't impress you as being very anxious about what 
was going on out on the road, did he ?" This question called for the 
opinion and conclusion of the witness, and was manifestly incompé- 
tent. 

The next ruling complained of is the admission of certain testi- 
mony of E. C. Ivins, who was 'the sherifï of San Luis Obispo county, 
and on the 2d day of May went to Cayucos with writs of attach- 
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ment against De Gottardi & Righetti. This witness, sometimes in 
response to leading questions, was permitted to testify that the im- 
pression he gained from his conversations with De Gottardi was that 
the alleged robbery did not weigh heavily on the latter's mind, and 
that he did not want to talk about it, and, further, that he (Ivins) 
could find nothing to indicate that there had been a robbery, and 
that he reached the conclusion that De Gottardi and Righetti knew 
more about the alleged crime than they told him. The language of 
the référée in passing upon the objection was as foUows : "The 
Court: He was the sheriff, and had conversations with Mr. De 
Gottardi, and viewed the premises. Objection overruled." This 
testimony was peculiarly objectionable. The issue being tried was 
whether the alleged robbery was a reality or a mère simulation, — 
a trick to account for assets which the bankrupts were concealing. 
The witness Ivins was then, and for two years prior thereto had been, 
sherifï of San Luis Obispo county, — presumably a man of high char- 
acter, whose utterances commanded respect ; and he was permit- 
ted to testify, substantially, that after conversations with the bank- 
rupts, and an examination of the premises, his conclusion was that 
a robbery had not been committed, and that the bankrupts knew 
more about the alleged crime than they told him. How attorneys 
of expérience and learning could urge or ofïer, as légal évidence, 
raatters of pure opinion, so obviously and absolutely incompétent, 
I am at a loss to understand. 

The next ruling of the référée complained of is of the same char- 
acter as the one last mentioned, and relates to the testimony of 
Mr. A. M. Hardie, postmaster at Cayucos, with whom the bank- 
rupts had often consulted on matters of business, and with whom 
they advised touching the alleged robbery and what they should 
do. Mr. Hardie testified to the conversation he had with the bank- 
rupts. They were both together, and one or the other of them (he 
thinks, Mr. De Gottardi) first called his attention to the condition 
of the door and the confusion about the safe (that is, the papers 
and things scattered around in front of the safe), and asked him 
what he thought of it. He replied that it was a raw pièce of work. 
He then asked them what they had called him over for. They said 
they wanted to talk to him, — were in a bad fix, left without anything, 
didn't know what to do, and wanted to advise with him. They said 
they were left with nothing, and they thought it was too bad at this 
time, and did not propose to be left with big familles on their hands 
without anything, and asked him if he would be left that way if he 
could help it. They then asked him how it would do for him to 
put in his safe and keep for them some papers and things. He said 
he guessed that would be ail right ; that he thought the best thing 
would be to put the papers and things in a package, addressing 
it to some friends, — naming Silvia Righetti as a good man ; and 
that he (Hardie) would see that it was delivered to him when he 
called for it. They asked other questions of the witness, and he 
told them that the questions were beyond him; that he was not a 
lawyer, and thought the best thing they could do was to send for 
their lawyer as quick as they could, — suggesting Mr. Dorn as a 
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good lawyer. Something was said also by the bankrupts about 
their creditors being after them. The examination then proceeded 
as follows : 

"Q. Mr, Hardie, from the conversation you had with them, and what they 
sald to you, was It papers and things that they wanted to hlde from their 
creditors? Mr. Dorn: Object to it as Irrelevant, Incompétent, and Immaterial, 
outside of the issues, and calling for the opinion and conclusion of the wit- 
ness, without a foundation. The Court: Overruled. Mr. Dorn: Exception. 
A. I looked upon the thing Just simply this way, at a glance,— that there was 
going to be a grand complication of affairs, and I didn't wish to hâve my 
foot in It. That Is the reason that I refused to bave anything to do with 
those papers. Q. Well, did you say anything to them to this effect: That 
you were not lawyer enough to tell them how to évade the law and still 
hâve the law protect them? A. Yes, sir, I did; something just to that 
effect Q. From what they said, were they trylng to évade the law? Mr. 
Dorn: Object to It as irrelevant, incompétent, and immaterial, outside of the 
Issues, and calling for the opinion and conclusion of the witness, without a 
foundation. The Court: Overruled. Air. Dorn: Exception. A. I took it for 
granted, from the conversation, that there was certain things that they had 
In their possession that they didn't wish to be attached, and that they simply 
wished to make my safe a depository. Mr. Dorn: I move to strike out the 
answer as not responslve, being the opinion and conclusion of the witness. 
The Court: Denled. Mr. Dorn: Exception." 

The questions objected to were certainly intended to elicit and did 
eh'cit from the witness his own conclusion, drawn from his conversa- 
tion with the bankrupts, that they intended to conceal from their 
creditors certain papers, and wished to deposit the same in his safe. 
This conclusion, it may be, is fairly deducible from the facts previ- 
OHsly testified to by the witness ; still it was a conclusion to be drawn 
by the court, not by the witness. 

Another error complained of was the admission of the évidence 
of P. Tognazini to the efifect that he had made investigations in the 
neighborhood of Cayucos to ascertain whether or not there were 
dairymen trading with De Gottardi •& Righetti who had demanded 
cash from them instead of checks, and that he had found one. Tog- 
nazini previously testified that he had lived in that community for 
30 years, and was a director of the Commercial Bank at San Luis 
Obispo. In order that the bankrupts' objections to this testimony 
may be understood, it should be stated that the bankrupts claimed 
that they had accumulated at the store the large amount of money 
of whicli they said they were robbed because some of their cus- 
tomers had demanded payment in cash, rather than checks, and if 
they were not able to comply with such demands the customers, to 
whom they might give checks would go over to Cass & Co.'s (a com- 
peting store) for the purpose of cashing the checks there, and would 
then transact other business with Cass & Co. To meet this claim 
of the bankrupts the above-mentioned testimony of Tognazini was 
ofïered. The testimony was clearly incompétent, being mère opin- 
ions and conclusions of the witness, and, what is worse, opinions and 
conclusions drawn necessarily not from facts within the knowledge 
of the witness, but from hearsay statements made to him by other 
parties. 

Another ruling complained of is the striking out of the testimony of 
Righetti as' to what De Gottardi told him about putting $1,500 into 
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the safe on the 30th of April. Righetti had just testified that he 
saw De Gottardi put money in the safe; that he did not count it, 
but that De Gottardi told him he had $1,500, and put it in the safe. 
The référée, on motion of the trustee's attorney, struck out whal 
De Gottardi said, as incompétent, irrelevant, and immaterial. This 
ruling was erroneous. Whether or not De Gottardi had placed $1,- 
500 in the safe was one of the matters in dispute, and his statements 
at the time were compétent as a part of that transaction. 

The misconduct charged against attorneys for the trustée con- 
sists mainly in asking incompétent and improper questions, insisiing 
upon answers where the référée had sustained objections to the 
questions, and a transaction, which I will notice later on, with the 
witness Mary Malvate, a girl 17 years of âge, who at the time of the 
alleged robbery was a domestic in the home of Mr. Righetti. That 
incompétent testimony, prejudicial to the bankrupts, was offered and 
admitted, appears from what I hâve already said. Besides the in- 
stances thus enumerated, an examination of Mrs. Tognina Righetti, 
wife of one of the bankrupts, is complained of as having been unfair 
to the witness and highly improper. Mrs. Righetti was born in 
Italy, and came to CaHfornia when she was about 12 or 13 years 
old. Before marriage she Hved with Mr. Padraita, her brother-in- 
law, at Cayucos, and went to school about one month at that place. 
She can write English a little, but not well. She is able to read 
printing te sonie extent, and plain writing. In the latter part of 
1900 the witnesî: declared a homestead on certain property in Cay- 
ucos, and it was to this matter that the objectionable questions re- 
lated. Somc of the questions and answers were as folio ws : 

"Q. Weli, you remember putting the homestead ou this property, don't 
you? A. Yes, sir. Q. You remenaber signing the paper? Mr. Dorn: Object 
to that as Irrelevant, incompétent, and Immaterial, and outside the Issues. 
The Court: Overruled. Mr. Dorn: Take an exception. A. Yes, sir. • • » 
Q. And you knew what was in the paper that you signed? Mr. Dorn: Same 
objection. The Court: Same ruling. Mr. Dorn: Exception. A. Well, I read 
it. Q. What was in itî A. Oh, I don't remember,— it been so long. Q. Did 
It say anything about a horse? A. I don't remember if it said anything 
about a horse. Q. Did it say something about farming implements and 
ohickens'il Mr. Dorn: Object to ît as irrelevant, incompétent, and immaterial, 
not the best évidence, and ealling for the contents of a written instrument 
The Court: Objection sustained. Mr. Ach: Answer the question. A. 1 
don't remember,— it bas been so long since. Q. Well, don't you know that 
it spoke about furniture and beds and carpets and clothes and so forth, In 
that paper? Mr. Dorn: Object to it as irrelevaut, incompétent, and Imma- 
terial, not the best évidence of the contents of a written instrument, and 
an improper mode of interrogating a witness,— unfair to the witness. The 
Court: Objection sustained. A. I suppose It did. but It been such a long 
time that I can't remember." 

Counsel for bankrupts insist that the fact that the last two ques- 
tions were held by the référée to be objectionable in no way miti- 
gates their impropriety, that counsel for the trustée was interrogat- 
ing an illiterate woman, and that by adroitly insinuating, through 
his questions, as true, matters which he knew to be untrue, he finally 
succeeded in getting the witness to affirni the false matters. This 
method of examination, which counsel for the bankrupts sharply 
criticise, I cannot myself look upon otherwise than with disapproval. 
114 F.— 22 
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Another charge of niisconduct against attorneys of the trustée is 
that they persistently repeated questions and insisted upon answers 
where the référée had sustained objections to the questions. This 
charge is wjthout foundation. The correct practice, as I shall show 
later on, is to take down the answers to questions, without regard 
to the referee's ruHngs. The incident relating to Mary Maivate, 
complained of by the bankrupts, was brought out on the cross- 
examination of that witness by Mr. Dorn, as follows (the Mr. Gregg 
mentioned by the witness was associate counsel with Mr. Ach) : 

"Q. Slnce you were hère before, hâve you talked wlth anyone besides 
Mr. Gregg about your testimoflyî A. Slnce I was hère before? Q. Yes? A. 
No, sir; l'guess I did wlth Glubblnl. Q. I mean slnce you were hère as a 
witness the last tlme you were hère, — a week or so ago,— as a witness? Slnce 
that tlme hâve you talked wlth any one besides Mr. Gregg? A. No. Q. You 
haven't recel ved any présent or anythlng of that kind, hâve you? A. Yes, 
Bir. Q. Well, who from? A. Mr. Ach. Q. Mr. Ach? A. Yes, sir. Q. Wbat 
did you get? A. A box of caudy. Q. Who dellvered the présent to you? A. 
This fellow over hère. (Pointing.) Q. Mr. Gregg? A. Yes, sir. Q. So, since 
you were hère as a witness before Mr. Gregg delivered for Mr. Ach to you a 
box of candy as a présent? A. ïes, sir. 2Ir. Ach: That is objected to as 
assuniing that Mr. Gregg delivered It for Mr. Ach. Mr. Dorn: Q. So, slnce 
you were hère before, then, Mr. Ach bas made you a présent of a box of 
eandy, nnd Mr. Gregg dellvered the présent to you? A. ïes, sir. Q. And 
was that the tlme that you talked wlth Mr. Gregg at Oayucos ? A. Yes, sir. 
Q. Is that the only présent you got? A. Yes, sir." 

On re-direct examination by Mr. Ach the witness testifîed as fol- 
lows: 

"Q. Now, you say that you got a box of candy? A. Yes. sir. Q. Was It 
good eandy? A. Fine. Q. You say Mr. Gregg brought it over to you? A. 
Yes, sir. Q. Well, dld you tell Mr. Gregg anythlng more about the (îase than 
you told me on the witness stand before? A. He was asklng me something, 
but I told hlm I dldn't know any more. Q. Was that before or after he glve 
you the candy? A. I don't remember. Q. He told you It come from Mr. 
Ach, dld he? A. Yes, sir. Q. Just Mr. Gregg give you candy, and sald Mr. 
Ach sent it to you? A. Yes, sir. Q. You thought Mr. Ach was a real nice 
fellow, dldn't you? A. Yes, sir." 

This gift of candy, counsel for bankrupts, in argument, while dis- 
avowing any purpose to charge bribery, characterized with marked 
severity as indiscreet and violative of the duties of an attorney. In 
a written opinion heretofore, on the 7th day of January, 1902, read 
in open court, I fully indorsed said criticism. After said opinion 
had been read, Mr. Ach, counsel for the trustée, at his own request, 
and without objection, was sworn as a witness, and thus disclaimed 
any connection with or knowledge of the transaction until after its 
occurrence. The following order was then made: 

"Thereupon It Is ordered that the opinion Just heretofore reudered. In so 
far as this matter Is concerned, be held In abeyance for further considération, 
and that the same be not filed of record untU the further order of the court" 

Mr. Ach's testimony shows satisfactorily that he was in no way 
connected with said gift of candy, and relieves him of any responsi- 
bility therefor. On January 25, 1902, Mr. Ach submitted in open 
court (counsel for bankrupts being présent and ofifering no objection 
thereto) the afïidavit of Mr. Gregg, stating, in substance, that on 
the 7th day of September, 1901, he drove to the town of Cayucos 
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to attend and direct the sale of a stock of goods belonging to the 
estate of the bankrupts, and for no other purpose, and that Mary 
Malvate was then, and for some time prier and subséquent thereto 
had been, a waitress at the Exchange Hôtel, in said town; that on 
said day affiant, while visiting at said hôtel, did, in the présence of 
several persons, whose names are unknown to him, give to her a 
small box of candy, which was then passed around among and 
eaten by the persons présent; that he was not in the présence or 
hearing of said Mary Malvate for a longer time than lo minutes, nor 
at any time away from the présence of others and tliat he did not see, 
nor attempt to see, her again until she again appeared as a witness 
in this proceeding; that the only référence made at the time to the 
testimony of said Mary Malvate was that afhant asked her if she 
knew anything more about the facts in said matter than appeared in 
her testimony, and she replied that she did not; that said question 
and answer arose out of a gênerai conversation among those présent 
as to the probability of an investigation being made by the fédéral 
grand jury, and that affiant did not then know or expect ihat she 
would be called again as a witness in said bankruptcy proceedings ; 
that the candy was not given for the purpose of afïecting her testi- 
mony or attitude towards any of the parties interested, or of in- 
ducing her to testify against said bankrupts, and was not given at 
the request or under the direction of Henry Ach or any other per- 
son ; and that said gift was intended by this affiant solely as a Per- 
sonal courtesy. The object of the visit which Mr. Gregg says, in 
his affidavit, he made to the Exchange Hôtel, was testified to by Miss 
Malvate, in that part of her testimony immediately preceding the 
questions and answers above quoted, as follows : 

"Q. Since you were hère as a wltiiess before, did you ever talk with Mr. 
Gregg about this matterî A. I guess I did. Q. How many times? A. Once. 
Q. Wliere was tliat? A. I don't Icnow when was It. Tbat tiine he came up 
to Cayueos. Q. Well, where were you when you tallced witli Mr. Gregg about 
It? A. The Exchange. Q. The Exchange HoteK' A. Yes, sir. Q. I suppose 
he had lunch tliere? A. Xo, sir. Q. Called there to see you? A. He came 
to pay niy expenses. Q. You mean your witness fées? A. Yes, sir. Q. Did 
you hâve any talk with him about what you knew about this case? A, I 
don't remember. 1 guess I did." 

With Mr. Gregg's affidavit in the record, the following facts re- 
main undisputed : That Mary Malvate was called as a witness twice 
by the trustée, — the first time several days before, and the second 
time a few days after, the gift of the candy; that Mr. Gregg went 
to said hôtel to pay the girl her witness fées, and on that occasion 
gave her the candy, representing it as a gift from Mr. Ach, the 
leading counsel for the trustée, and asked her if she knew anything 
more about the facts in said matter than appeared in her testimony, 
and she replied she did not. That the transaction, as first shown in 
évidence, called for severe rebuke, will not admit of controversy, and, 
even in the light of Mr. Gregg's affidavit, it was a blâmable indiscré- 
tion. 

The foregoing rulings and matters, adverted to by me with dis- 
approval, unquestionably disclose prejudicial errors by the référée, 
and misconduct on the part of the attorneys for the trustée, some 
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of which may, without exaggeration, be denominated gross, and pré- 
sent for settlement the proposition of law strenuously insisted upon 
by counsel for bankrupts, that for errors and misconduct such as 
above indicated a referee's order ought to be set aside, regardless of 
what the compétent évidence in the record may establish. In sup- 
port of said proposition it is argued, among other things, that a réf- 
érée Tinder the présent bankruptcy law difïers from a register under 
the bankruptcy act of 1867 in this: that the former is clothed with 
important judicial powers, which the latter did not possess, and that 
among thèse powers is that of passing upon the competency, ma- 
teriality, and relevancy of testimony; that No. 22 of the gênerai 
orders in bankruptcy and section 721 of the Revised Statutes of the 
United States, together and in efifect, establish as the procédure to 
be observed by a référée where witnesses are examined, and by the 
judge on review of an order made as the resuit of such examination, 
that which obtains in the courts of law of the state wherein the bank- 
ruptcy court is located; and that under the laws of the state of Cal- 
ifornia the appropriate remedy for errors in the admission and ex- 
clusion of testimony and misconduct on the part of attorneys is a 
new trial. The order in bankruptcy and the section of the Revised 
Statutes above mentioned are respectively as follows : 

"XXII. Taklng of Testimony. The examination of witnesses before the 
référée may be conducted by the party in person or by hls couusel or at- 
torney, and the witnesses shall be subject to examination and cross-examina- 
tlon, which shall be had in conformity with the mode now adopted in courts 
of law. A déposition talsen upon an examination before a référée shall be 
taken down in wrlting by him, or under his direction, in the form of question 
and answer. When completed It shall be read over to the wltness and signed 
by him in the présence of tlie référée. The référée shall note upon the dépo- 
sition any question objected to, with his décision thereon; and the court 
shall bave power to deal with the costs of incompétent, immaterlal, or ir- 
relevant dépositions, or parts of them, as may be just." 

"Sec. 721. The laws of the several states, except where the constitution, 
treatles, or statutes of the United States otherwise require or provide, shall 
be regarded as rules of décision in trials at common law, in the courts of 
the United States, in cases where they apply." 

The first proposition stated in the bankrupts' argument, that a réf- 
érée is clothed with important powers, — among them, that of de- 
termining objections to testimony, — has been approvingly adopted 
by text writers (Coll. Bankr. [sd'Éd.] 503; Loveland, Bankr. 502), 
and is unquestionably sound. Jurisdiction to hear and détermine 
issues of fact necessarily implies power to pass upon the admissibil- 
ity of testimony. The last proposition of said argument, namely, 
that, under the state practice of Cahfornia, for errors and miscon- 
duct such as appear in this record a new trial is the appropriate rem- 
edy, also seems to be well sustained by authority, and the rule is ap- 
plied in civil as well as criminal cases. Smith v. Westerfield, 88 Cal. 
383, 26 Pac. 206; People v. Wells, 100 Cal. 460, 34 Pac. 1078; People 
v. Jacobs, 49 Cal. 384; In re James' Estate, 124 Cal. 653, 57 Pac. 
578, 1008. The intermediate proposition of said argument, that No. 
22 of the gênerai orders in bankruptcy and section 721 of the Re- 
vised Statutes of the United States establish as the procédure before 
a référée, where witnesses are examined, that of courts of law of the 
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State whercin the référée is sitting, is vulnérable. Its infirmity con- 
sists in this : that it unduly enlarges the scope of gênerai order No. 
22. I am inclined to think that the provision of said order requir- 
ing the examination and cross-examination to conform to the mode 
adopted in courts of law simply means that the witness, after being 
duly sworn, shall be fîrst examined by the party introducing him, 
and then cross-examined by the adverse party, and that such ex- 
amination and cross-examination shall be oral, and not upon written 
interrogatories. Whatever may be the précise limits, however, of 
that gênerai order, it is sufficient to say hère that it does not affect 
the practice on a review by the judge of an order made by the réf- 
érée, nor the record which the référée should cause to be made up 
for the purpose of such review. Section 38a of the bankruptcy act 
of 1898 provides that "référées respectively are hereby invested, sub- 
ject always to a review by the judge, * * * ^yith jurisdiction," 
etc. The unlimited power of review hère conferred upon the judge 
includes matters of fact as well as questions of law. There is nothing 
in the act prescribing the manner in which this review shall be had, 
nor is there any gênerai order relating in terms to the subject, except 
No. 27, already quoted; and that simply requires the person de- 
siring a review to file his pétition therefor, setting out the error com- 
plained of, and the référée to forthwith certify to the judge the ques- 
tion presented, a summary of the évidence relating thereto, and the 
fînding and order of the référée. Thf suprême court of the United 
States, however, has said: 

"Proceedings in bankruptcy generally are In the nature of proceedings In 
equity; and the words 'at law,' in tlie opening sentence conferring on the 
courts of bankruptcy '.such jurisdiction, at law and In equity, as will enable 
them to exercise original jurisdiction in bankruptcy i)rocee(iings,' may hâve 
been Inserted to meet clause 4, authorizing the trial and punishment of of- 
fenses, the jurisdiction over which niust necessarily be at law, and not in 
equity." Bardes v. Bank. 178 V. S. 535, 20 Sup. Ot. 1000, 44 L. Ed. 1175. 

General order in bankruptcy No. 37 is as follows : 

"In proceedings in equity, instituted for the purpose of carrytng Into eflfect 
the provisions of the act, or for enforelng the rights and remédies given by 
it, the rules of equity practice established by the suprême court of the TJnlted 
States shall be followed as nearly as may be. • • •" 

A proceeding before a référée, such as the présent one, is essen- 
tially of an équitable nature. Issues of fact are to be determined 
by him without the intervention of a jury, and his order, if afïîrmed 
on review, is enforceable, not after the manner of courts of law, but 
by the process of commitment. General order No. 22 afïects the 
équitable nature of this proceeding only to the extent of prescrib- 
ing a common-law mode of taking testimony, which had previously 
been introduced by rule into equity practice. The pregnant fact 
hère suggested, that said order is imitative, has, it seems, escaped 
the attention of counsel for bankrupts ; and consequently they hâve 
overlooked authoritative interprétations, directly pertinent, which 
the suprême court has placed upon the archétype. I find, upon care- 
ful research, that gênerai order No. 22 is taken largely, if not in its 
entirety, from No. 67 of the rules of practice for United States courts 
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of equity, and this fact of itself is a récognition by the suprême court 
of the équitable nature of the proceeding. That part of gênerai 
order No. 22 on which counsel for bankrupts mainly rely, namely, 
"The examination of witnesses before the référée may be conducted 
by the party in person or by his counsel or attorney, and the wit- 
nesses shall be subject to examination annd cross-examination, which 
shall be had in conformity with the mode now adopted in courts of 
law," has its corresponding provision in that part of said equity rule 
No. 67 relating to the examination of witnesses before an examiner, 
as foliows: 

"Such examination shall take place in the présence of the parties or their 
agents, by their counsel or solicitors, and the witnesses shall be subject to 
cross-examination and re-examination, ail of which shall be conducted as 
near as may be in the mode now used In the common law courts." 144 TJ. S. 
689, 12 Sup. et ili., 36 L. Ed. 1143. 

Now, what is the practice at the hearing and on appeal in equity? 
There, as is well known, at the examination of witnesses, questions, 
objections, rulings, exceptions, and answers are ail taken down, so 
that the appellate court, rejecting incompétent testimony, even 
though it may hâve been considered below, and considering compé- 
tent testimony, even though it may hâve been rejected below, may 
render such final decree as the equities of the case require. Blease 
V. Garlington, 92 U. S. i, 23 L. Ed. 521 ; Ruckman v. Cory, 129 U. 
S. 387, 9 Sup. Ct. 316, 32 L. Ed. 728; Mining Co. v. Doe, 27 C. C. A. 
50, 82 Fed. 51; Ridings v. Johnson, 128 U. vS. 212, 9 Sup. Ct. 72, 32 
L. Ed. 403 ; Johnson v. Harmon, 94 U. S. 371, 24 É. Ed. 271 ; Beach, 
Mod. Eq. Prac. §§ 978, 980. 

In Blease v. Garlington, supra, the court, speaking through Chief 
Justice Waite, says : 

"Slnce the amendment of rule 67, In 1861, there conld never hâve been 
any difflculty in bringlng a case hère upon appeal, so as to save ail excep- 
tions as to the form or substance of the testimony, and stlll leave us in a 
condition to proceed to a final détermination of the cause, whatever might 
be our rulings upon the exceptions. The examiner before whom the wit- 
nesses are orally examlned Is requlred to note exceptions, but he cannot 
décide upon their valldity. He must take down ail the examination in 
writing, and send it to the court, with the objections noted. So, too, when 
dépositions are taken according to the acts of congress or otherwise, under 
the rules, exceptions to the testimony may be noted by the offlcer taklng the 
déposition, but he Is not permitted to décide upon them; and when the tes- 
timony, as reduced to wrltlng by the examiner, or the déposition, is flled In 
court, further exceptions may be there taken. Thus both the exceptions and 
the testimony objected to are ail before the court below, and come hère upon 
appeal as part of the record and proceedings there. If we reverse the ruling 
of that court upon the exceptions, we may still proceed to the hearing, be- 
cause we hâve in our possession and can conslder the rejected testimony. 
But under the practice adopted in this case, if the exceptions sustained below 
are overruled hère, we must remand the cause in order that proof may be 
taken. That was done in Conn v. Penn, 5 Wheat 424, 5 L. Ed. 125, which 
was decided before the promulgation of the rules. One of the objects of the 
rule, in its présent form, was to prevent the necessity for any such practice. 
Whlle, therefore, we do not say that, even slnce the Eevlsed Statutes, the 
circuit courts may not in their discrétion, under the opération of the rules, 
permit the examination of witnesses orally in open court upon the hearing 
of cases In eqUIty, we ûo say that now they are not by law required to do 
so, and that, if such practice Is adopted in any case, the testimony presented 
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In that form must be taken down or Its substance stated In wrltlng and 
made part of the record, or It will be entlrely dlsregarded hère on an appeal. 
So, toc, if testimony is objected to and ruled out, it must still be sent hère 
with the record, subject to the objection, or the ruling will not be consldered 
by us. A case will not be sent back to hâve the rejected testimony taken, 
even though we mlght, on examlnation, be of the opinion that the objection 
to It ought not to bave been sustained." 

The fourth paragraph of the syllabtts in Ruckman v. Cory, supra, 
also a décision by the suprême court of the United States, is as fol- 
lows: 

"Although incompétent évidence be received in an equity case, yet, if the 
decree can be sustained by such évidence in the record as Is compétent and 
relevant, this court veill not disturb the decree." 



In the body of the opinion, the court says ; 



"(3) Eeference is made to the dépositions of several -wltuesses, Including 
the plaintifC, who testifled in hls own behalf, in which are detailed state- 
inents made by Euckman at différent times after 1862 in référence to the 
title to thèse lands. ThIs évidence, it Is contended, and properly so, was 
incompétent, under the v^^ell-established rule tliat 'a grantee in a deed is not 
affeeted with the déclarations of the grantor made after the exécution and 
delivery of the deed, unless, with fuU knowledge of such déclarations, he 
acquiesces in or sanctions them.* • • » But the question remains whether 
the decree cannot be sustained by such évidence in the record as is com- 
pétent and relevant. We think it can. At any rate, after a careful sifting 
of the proof, and giving due weight to ail the facts and circumstances that 
may properly be cousidered, we do not see our way clear to disturb the 
decree." 

In Mining Co. v. Doe, supra, the circuit court of appeals of this 
circuit held (quoting from the syllabus) : 

"3. Appeals in Equity— Ifindings of Fact. On an appeal In equity, flndings 
of fact made by the court below are entitled to some weight, but are not 
blnding on the appellate court. The whole case is before the latter court, 
and it is bound to décide the same, so far as It Is In a condition to be de- 
cided, on its merits." 

It is true that an examiner in equity does not pass upon objec- 
tions to évidence, while a référée in bankruptcy must do so. This, 
however, furnishes no reason why the record made up by the latter 
should be less complète than that made up by the former. The 
necessity for a full transcript is the same in each case, — in the one 
case, that the decree of the appellate court, and in the other that the 
order of the jndge on review, may finally détermine ail matters at 
issue. Moreover, where the examination of witnesses is had orally 
in open court, as may be donc under the amendment to equity rule 
No. 67, promulgated by the suprême court May 15, 1893 (149 U. S 
793> 13 Sup. Ct. iii., 37 L. Ed. 1235), the judge does pass upon the ad- 
raissibility of testimony; and in that case a hearing in equity and a 
proceeding (such as the présent one) before a référée in bankruptcy 
are substantially alike. The judge and référée, it is true, do not 
occupy towards each other the relation of an appellate to an in- 
ferior court, but are both officers of the bankruptcy court. This 
circumstance, however, does not weaken, but, rather, confirms, the 
conclusion which I hâve reached as to the power and duty of the 
judge on review of an order of the référée. If, in equity, an appel- 
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late court, regardless of errors and irregularîties at tlie hearing, 
exercises complète supervision over the decree of the lower court, — 
the two being distinct tribunals, — and confirms, reverses, or naodifies 
the decree so as to administer final relief upon the compétent évidence 
in the record, for a much stronger reason ought the judge, in a bank- 
ruptcy proceeding, to exercise equally as full control over the order 
of the référée, where bpth judge and référée are not only of the 
same court, but each for the time being constitutes the court, and 
where, therefore, a review by the judge of the referee's order is the- 
oretically a review by the court of its own décision. 

In re Nugent, 44 C. C. A. 620, 105 Fed. 181, and Smith v. Belford, 
45 C. C. A. 526, 106 Fed. 658, cited by the bankrupts, do not, I think, 
support their contention. In each of those cases it was expressly 
held by the court of appeals that the district court was without juris- 
diction to make the orders complained of, and, of course, there was 
nothing the appellate court could do but set aside the orders. In 
re Keller (D. C.) 109 Fed. 118, also cited by the bankrupts, is, accord- 
ing to my view of the case, favorable to the procédure which I hâve 
outlined, rather than to that contended for by the bankrupts. There 
the trustée in bankruptcy contested the right of a creditor to prove 
up his claim on the ground that, within four months next preceding 
the filing of the pétition in bankruptcy, bankrupt had made payments 
to the creditor, and that at the times of such payments the bankrupts 
were insplvent. Thus it will be seen that one of the issues before the 
référée was the alleged insolvency of the bankrupts, and the référée 
found that the bankrupts were insolvent, as alleged by the trustée. 
With référence to the finding of the référée on this issue, Judge Shiras 
says: 

"As I understand the certlflcate of tbe référée, thls conclusion was reached 
upon considération of the facts appearing of record In the bankruptcy pro- 
ceedlngs, and of the testlmony glven upon the examlnation of the bankrupt 
and other parties before the référée In connection wlth other proceedings had 
In the case; and upon part of the présent claimant It Is excepted that this 
évidence was Introduced when the claimant was not présent and was not 
represented." 

This exception was held to be good, and, since there was no other 
évidence to support the finding, the judge referred that particular is- 
sue back to the référée for further testimony; affirming, however, 
the report of the référée in other respects. If the practice were as 
contended for by bankrupts' counsel, — ^that error in the admission 
of testimony wholly vitiates the order made by the référée, — then 
the referee's entire order in the case last cited would hâve been re- 
versed, and the whole matter referred back to him, whereas only 
one issue was sent back to the référée, and the balance of the order 
afifîrnied. 

Marks v. Fox (C. C.) 18 Fed. 713, — another citation of bank- 
rupts' counsel, — seems, on casual reading, to hold that on the com- 
ing in of a master's report in an equity cause, showing the admission 
of incompétent testimony and the exclusion of compétent testimony, 
the matter should be referred back to the master to take additional 
testimony, reconsider the proofs, and report conclusions. A more 
careful reading of that case, however, indicates that the excluded 
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testimony was not in the record before the judge. The following 
paragraph occurs in the opinion of the court : 

"The master erroneously sustalned the objections to Interrogatories 20, 28, 
34, 38, 47, 49, 50, SI, and 52, propounded to the witness Henry Klng, and to 
Interrogatories 17, 21, 44, 46, 65, 72, 75, 76, and 81, propounded to Aaron 
Grant, Whlle some of thèse interrogatories do not seem to hâve been of 
much importance, others were, and the gênerai resuit of the master's rulings 
has been to deprlve the défendants of testimony whlch was elearly com- 
pétent and material. It Is for the master to détermine what \^'eiglit should 
be given to thls testimony when it is in the case. It may be that his con- 
clusions wlU not be affected by it, but upon this review of his findings it 
cannot be determined that they were not influenced by the absence of the 
évidence whlch the défendants sought to introduce." 

If the interrogatories which the master held to be incompétent were 
not answered, then, of course, there was nothing else the judge could 
do, except send the matter back to the master to take the testimony 
which had been erroneously excluded. 

Equitable procédure before the référée, and by the judge on a re- 
view of the referee's order, such as I hâve outlined, is approvingly 
epitomized by a well-known text writer on bankruptcy as follows : 

"It would therefore seem that référées hâve power to pass upon the com- 
petency, relevancy, or materiality of any question in the course of an exam- 
ination, subject to hâve the question revlewed by the Judge upon certificate. 
The more convenient practice would seem to be for the référée to make his 
rulings, and thereupon require the question to be answered. If his ruling 
be agalnst the question, and the court should reverse his lîndlng, It would 
not be necessary to bave a re-examlnatlon of the witness. If the court 
should affirm such ruling, the answer may properly be disregarded. The 
examination should continue, and the question be certifled after fhe déposi- 
tion Is completed, to prevent delay." Loveland, Bankr. 502. 

My conclusion,"; on this branch of the case are: First, that in a 
proceeding before a référée, such as the présent one, a record should 
be made of ail that transpires on the examination of witnesses, — 
questions, objections, rulings, exceptions, and answers should ail be 
taken down ; second, that, on a review of the order made by the 
référée, the judge should look through the whole record, and, con- 
sidering only compétent and material évidence, affirm, modify, or 
reverse, with suitable directions, the referee's order, accordingly as 
the circumstances of the case require. If, as in the présent case, the 
order be one whose enforcement may call into exercise the power of 
commitment, and the judge is not satisfied beyond a reasonable doubt 
of the sufficiency of the évidence to justify the order, he should set 
it aside, and either put an end to the proceeding, or refer the matter 
back to the référée, with appropriate instructions. If, however, there 
is in the record enough of compétent and relevant évidence to justify 
the order, either wholly or in part, it should be accordingly affirmed 
or modifîed, notwithstanding there were errors and misconduct such 
as shown in the présent case on the hearing before the référée. 

The jurisdiction of the court being established, and the rules of 
procédure for its exercise determined upon, I now come to a con- 
sidération of the facts. The évidence is voluminous, covering more 
ihan a thousand pages, and its review now is impracticable. A few 
only of the salient points can he rnentioned. The récitals of facts 
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made, in the referee's findiiigs are fuUy sustained by tlie évidence. In 
addition to those récitals, a few other matters will be stated. 

, The bankrupts began business as merchants and partners, under 
the firm name of De Gottardi & Righetti, in the year 1896, at Cayucos, 
in this State, — a village of two or three hundred inhabitants, — and 
continued the business until May 2, 1901, when the store was attach- 
ed. On the 2^à of January, 1901, the bankrupts, as appears from the 
bocks of the firm, took an inventory of their property and indebted- 
ness, from which it appeared that the former was $19,018.18, and the 
latter $2,050.06. The schedules of the bankrupts, filed herein on the 
ist day of July, 1901, but which exhibit the condition of the estate 
at the time of the attachment, May 2, 1901, represent their assets at 
$28,964.37 and their debts at $22,824.70. The deficiency of assets 
shown by the schedules in bankruptcy ($6,039.67), added to the sur- 
plus of assets shown by the inventory of January 23, 1901, makes a 
total loss between January 23, 1901, and the 2(i day of May, iqoi 
(a period of a little more than three months), of $23,007.82. The 
startHng change thus exhibited led to judicial inquiry ; and an ex- 
amination of the bankrupts and other witnesses, for the purpose of 
acquiring information generally concerning the bankrupts' estate, 
was begun, at the instance of the creditors, before the référée, August 
II, 1901. At this examination, which was prior to the présent pro- 
ceeding, one of the bankrupts (Natele De Gottardi) declined to an- 
swer compétent and material questions tonching the business and 
property of the bankrupts, on the ground that his answers might in- 
crimiriate him. As showing the disposition of the bankrupt at that 
time, I quote from his examination the following questions and an- 
swers : 

"Q. When you started Into business with David E. Eighetti, did you liiive 
any moiiey? A. I décline to answer that question on the ground th.it my 
answer might tend to criminate me, and might be made the foundation of a 
criminal action agalnst me, and might hâve a tendency to subjeet me to 
punishment for a crime." 

This answer witness read from a pièce of paper previously prepared 
and handed to him by his attorney, Mr. Dorn. 

"Q. Dld you make an Inventory of the assets of yoiir business (the busi- 
ness of De Gottardi & Eighetti) In January, 1901? A. I décline to answer 
to that on the same ground I dld before. Q. What ground Is that, Mr. De 
Gottardi? A. I décline to answer that question on the ground that my 
answer might tend to criminate me, and might be made the foundation of a 
criminal action against me, and might hâve a tendency to subjeet me to 
punishment for a crime. * * * Q. Mr. De Gottardi, on the 27th day of 
April. ItiOl,— the day being Saturday,— dld you not, for your firm of De 
Gottardi & Righetti, recelve some money at Cayucos? A. I décline to answer 
on tlie same ground. Q. Dld you not on that date reeelve $360 in money 
from Peter or Paul Maddona? A. I décline on the same ground. Q. Dld you 
not upon tluit date roceive from Peter Maddona the sum In addition, of $600, 
or nbout tliat anioniit of money, in a check or draft? A. I décline to answer 
ou the same grouiuls. Q. Dld you not take that money, and approprlate It 
to your own use, and withhold it from your creditors, and conceal the 
money? A. I décline to answer on the same grounds. Q. On the 27th day 
of April. lyoi, did you not hâve in your possession at your store In Cayucos 
a sum of money in coin In excess of one thousand dollars? A. I décline to 
answer on the same ground. Q. Mr. De Gottardi, did you not hâve In your 
possession at your house in the city or town or place called 'Cayucos,' In the 
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county of San Luis Oblspo, on the SOth flay of Aprll and the Ist day of May, 
1901, the sum of fifteen hundred dollars in money? A. I décline to answer 
on the same ground. Q. Did you not prior to tlie 27th day of April, 1901, 
to wit, about the 25th day,— the 26th day of April, 1901,— receive communi- 
cations from varions of your creditors, and particularly the Commercial Bank 
of San Luis Obispo and the Andrews Banking Company of San Luis Obispo, 
calling attention to the fact that the account of De Gottardi & Righetti was 
overdrawn, and requesting you to remit? A. I décline to answer on the same 
ground. Q. Did you not on the 27th day of April, in the afternoon or even- 
Ing of that day, leave Cayucos,— 1901? A. I décline to answer on the same 
ground. Q. Did you not on the 27th day of April, lîWl, when you left 
Cayucos, hâve in your possession drafts and coin belonging to the firm of 
De Gottardi & Righetti in excess of $4,000? A. I décline to answer on the 
same ground. Q. Did you not while in the city of Los Angeles receive from 
the firm of Loeb, Pleishman & Co. in excess of six thousaud dollars belong- 
ing to the flrm of De Gottardi & Righetti? A. I décline to answer on the 
same ground. Mr. Ach: Haven't you that money now? A. I décline to 
answer on the same ground. Q. Haven't you that money in hiding and in 
your possession at thls timeî A. I décline on the same ground, sir, to 
answer. Q. What did you do with that money? * ♦ * A. I refuse to 
answer that question on the same ground. Q. Mr. De Gottardi, did you not 
hâve in your possession on Wednesday, the Ist day of May, 1901, and in 
the possession of the firm of De Gottardi & Righetti, checks payable to De 
Gottardi & Righetti, or a check payable to De Gottardi & Righetti, in excess 
of two thousand dollars? A. I refuse to answer that question on the same 
ground. Q. Did you not hâve such check, and did you not glve it to Mr. 
Dorn, the gentleman who appears hère for you as counsel? A. I refuse to 
answer that question on the same ground. Q. Did you not on the mornlng 
of the Ist day of May, 1901, téléphone to Mr. Dorn, in the town of San Luis 
Obispo, to come over to Cayucos? A. I décline to answer on the same 
ground, sir. Q. You mean ail the time, when you say the same ground, the 
same ground that you read from that pièce of paper that you carry with 
you? A. Yes, sir. Q. Did you not ask the advice, before the arrivai of Mr. 
Dorn, of some person in the city or town of Cayucos, as to what you should 
do with the collaterals and the moneys that you had? A. Décline to answer 
on the same ground. Q. Do you now know that David Righetti has in his 
possession at thls time moneys belonging to tlie firm of De Gottardi & 
Righetti? A. I décline to answer that question on the same ground. Q. Do 
you now know that at this time the attorney, Mr. F. A. Dorn, has in his 
possession moneys or property belonging to the copartnership— the firm — of 
De Gottardi & Righetti? A. I décline to answer that question on the same 
ground." 

Without quoting further from said examination, it is sufficient to 
say that whole pages of questions, compétent and material, were pro- 
pounded to the witness, which he persistently refused to answer on 
the grounds stated. ïhe refusais of De Gottardi were certified to the 
judge, who ruled that the questions must be answered. Before said 
ruling was announced an examination of David E. Righetti, one of 
the bankrupts, was had ; and he also refused, on the same ground, to 
answer a great many compétent and material questions concerning 
the bankrupts' estate. He also declined, on the same ground (that is, 
on the ground that it might tend to criminate him), to answer ques- 
tions as to his whereabouts during the night of the alleged robbery, 
April 30, 1901, as follows: 

"Mr. Ach: Q. Mr. Righetti, were you In Cayucos on the SOth of April, 
1901? A. I décline to answer that question. Q. Whyî A. On the same 
ground stated before. • * * Mr. Ach: Q. Mr. Righetti, did you not go 
Into your store on the night of the SOth of April, 1901, after the store was 
closed, and open the safe? A. I dechne to answer that question on the same 
ground, sir. • • • Mr. Ach: Q. What time did you go to bed on the 
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aiglit df the SOth of Aprll, 1901? A. 1 décline to answer that question on the 
same grounds. » • * Mr. Ach: Q. After you left the store on the night 
of the 30tli of Aprll, 1901, did you hâve a meeting wlth Mr. De Gottardi 
anywàere in Cayucos? A. I décline to answer that question on the same 
ground, sir. • • • Mr. Ach: Q. Don't you know what became of tlie 
money that Mr. De Gottardi brought up from Los Angeles? A. I décline to 
answer that question on the same ground. • • » Mr. Ach: Q. Did any- 
body tell you to décline to answer thèse questions? A. Tes, sir. Q. Wbo? 
A. My lawyer. Q, What Is his name? A. Mr. Dorn." 

Subsequently, in the pending proceeding, the bankrupts appeared 
before the référée and expressed their willingness to answer the ques- 
tions which they had previously dedined to answer, but counseî for 
the trustée did not see fit to call them as witnesses. They took the 
stand, however, in their own behalf, and explained their previous re- 
fusais by saying, in substance, that they thought, from the actions of 
some of the creditors and their attorneys, that the examination was 
not a fair one, and that the creditors and their attorneys were simply 
seeking grounds to charge them with a crime, and were trying to 
confuse them, and would take advantage of any mistake they might 
make. The appréhensions thus avowed by the bankrupts are not usu- 
ally attendant upon a course of fair dealing, and their refusais to 
answer proper questions, so unsatisfactorily explained, together with 
the facts that such refusais were the resuit of an agreement between 
the bankrupts and their attorney, made before the examination be- 
gxm, ill comport with an honest failure in business, or truthful account- 
ing for assets. De Gottardi's claim that he gave $6,ooo to a woman 
and $425 to a doctor involves the admission that he did hâve that 
amount of money in his possession, belonging to the estate of the 
bankrupts. This fact, however, is also testified to by Righetti, as well 
as evidenced by the books of the firm. The only question, therefore, 
to be determined on this branch of the case, is whether or not De 
Gottardi's statement of his disposition of the money is to be believed. 
It has been said by high authority: 

"The bankrupt, when on examination, after admittlng the possession of 
property, must clearly account for the same to the satisfaction of the court; 
otherwise he must be held to still hâve It in bis possession, and be ai)le to 
hand it over to his assignée, and, on failing or refusing to account in a 
reasonable manner for the disposition of assets which hâve been traced to 
hlm, must be held to be acting In contemptof the jurisdlctlon of the court." 
In re Salkey, 21 Fed. Cas. 238 (No. 12,253). 

Can it be claimed that De Gottardi has accounted in a reasonable 
manner for the $6,500 which he admits to hâve been in his possession 
but a short time before the pétition in bankruptcy was filed, by assert- 
ing that he gave $6,000 to a woman and $425 to a doctor, when he 
refuses, on cross-examination, where there is no immunity from self- 
criminatory évidence, to name the woman or the doctor to whom he 
says the money was given? Such a claim would be preposterous. 
Tf his testimony in this regard had been true, its corroboration would 
hâve been within his power. In the absence of such corroboration, 
under ail the circumstances of this case, the issue cannot be otherwise 
found than against him. 

The claim of the bankrupts that they were robbed of $7,500 is like- 
wise an admission of the fact that they did hâve in their possession 
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that ainount of money belonging to their estate. Hère, again, the 
question to be determined is whether or not the testimony of the 
bankrupts in regard to the alieged robbery is to be accepted as true, or 
rejected as false. It has been said : 

"A bankrupt should hâve the disposition to comply with the law,— can- 
didly to aecount for his property. The law reQulres It. He Is entitled to 
fair considération from the court and Its offieers. The case Is very différent 
where the bankrupt Is contumaclous, as this man was in the flrst instance, 
and as he probably has been In some degree ail along. In that case, where 
the bankrupt fails to testify fuUy and fairly and truthfully, the court or the 
référée is at liberty to aecept hls testimony as it may seem to be supported 
by other witnesses. If at any point it is found that his testimony is un- 
worthy of crédit, it may be rejected altogether." In re Tudor (D. a) 100 
Fed. 796. 

On this issue of the alieged robbery, as on the one already disposed 
of, the referee's fînding is fully justifîed by the évidence. There is no 
room for controversy but that the bankrupts accumulated the large 
amount of money, of which they daim they were robbed, for the pur- 
pose of in some way concealing it from their creditors. This and the 
other facts enumerated by the référée are sufficient to détermine said 
issue against the bankrupts. Furthermore, the immédiate circumstan- 
ces of the alieged robbery confirm its improbability. Forcible means 
were not employed in opening the safe. Neither drill nor explosive 
was used. The safe was opened by some one familiar with the com- 
bination, or else the combination was not turned on the night of the 
robbery. There was no indication of a forcible entry into the house, 
other than an auger hole through the back door, designed, apparently, 
to reach a boit which fastened the door ; and this hole was so located 
with référence to the boit and a defective and unused lock as to show 
that the hole was bored by one who knew of the situation and use of 
the boit, as well as the disuse of the lock. To my mind, the boring of 
this hole was a mère artifice on the part of the bankrupts to divert sus- 
picion from themselves. 

Upon the compétent évidence in the record, there can be no rea- 
sonable doubt but that there was on the part of the bankrupts a de- 
liberate scheme to defraud their creditors, and that the alieged pay- 
ments to a woman and doctor and the alieged robbery were fictitious, 
and parts of said scheme. Thèse conclusions are fully warranted by 
the facts which the référée enumerates in his fîndings, and strength- 
ened by the further facts that the bankrupts hâve at other times made 
or attempted dispositions or arrangements of différent pièces of prop- 
erty, which, if successful, will place those pièces of property beyond 
the reach of their creditors. To some of thèse dispositions and ar- 
rangements I will make hurried référence : 

De Gottardi claims to hâve sold his half interest in the store March 
15, 1901, to his brother-in-law, Giorgi, for $1,500 cash, a part of 
which he says he gave to the woman, and the other part was ab- 
stracted from the safe. Righetti in the latter part of the year 1900 
drew out of the partnership money, with which he bought a résidence 
in Cayucos, upon which his wife afterwards declared a homestead. 
Righetti also claims that in October or November, 1900, he gave 
his wife a note for $2,025, which she still holds. The évidence relat- 
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ing to thèse transactions reveals such badges of fraud as to throw 
serions doubt upon the integrity of each. 

The last and most remarkable of the various dispositions of prop- 
erty by the bankrupts charged to hâve been in fraud of creditors 
was the transfer on May i, 1901, to their attorney, F. A. Dorn, of 
two checks, — one for $2,058.18, and the other for $685.76, — upon an 
alleged agreement that $2,000 was a retainer for services to be ren- 
dered in searching for the burglars, and their prosecution, if found, 
to final conviction, and the balance to be applied on a past indebted- 
ness of $800. Mr. Dorn, in one part of his examination before the 
référée, testified to this agreement as follows : 

"Q. What dld they glve you thls $2,800 for, Mr. Dorn? A. Well, they gave 
It to me because they owed me considérable money, and because I de- 
manded It,— I was weary ot Worklng on Jawbone,— and because I wanted a 
retainer for my work I expected to do with référence to the robbery. In 
fact, I was employed to Investigate this robbery, trace it ont, and discover 
the robber or burglar, if possible, and prosecute him to a flnish if he was 
found. The whole matter was plaeed in my hands, and thls money was 
glven as a retainer, and on account of what they owed me prier to that 
tlme. Two thousand dollars was a retainer, and the balance was applied on 
an indebtedness whlch exlsted in my favor agaiust them at that time." 

In another part of his testimony Mr. Dorn stated the agreement 
thus: 

"The understanding was that $2,000 was a retainer in the burglary matter, 
and anythlng that mlght arise ont of it, and tlie balance would be applied 
on the Indebtedness that existed prior to that time. Of course, the two 
thousand dollars retainer was to cover any services that might be rendered 
in the robbery or burglary case, whichever you might call it, and any other 
Utlgatlon that mlght arise ont of it" 

From other évidence in the case it appears that, early on the morn- 
ing of the day the two checks were transferred to Mr. Dorn, the 
bankrupts consulted with Mr. A. M. Hardie, the postmaster at Cay- 
ucos, with whom they had frequently advised before in confidential 
matters. They told Mr. Hardie, in substance, among other things, 
that they did not propose to be left without anything. The fair in- 
ference from Hardie's testimony about his interview with the bank- 
rupts is that they sought him for the purpose of placing in his hands 
certain papers and other things, so as to get them beyond the reach 
of their creditors and secure the same to themselves. He told them, 
in substance, that it was difficult to keep within the protection of the 
law and yet évade its provisions, and that they had better consult 
with their lawyer. They immediately telephoned to Mr. Dorn, who 
for a number oi years had been their attorney in différent matters, 
and requested him to come out to Cayucos, which he did. The bank- 
rupts and Mr. Dorn testified concerning this matter. Neither of 
them was able to specify a single employment or service to make 
up the alleged past indebtedness which Mr. Dorn told them was $800, 
and on which they claim nearly that amount was paid. Three cases 
bcgun in justices' courts were mentioned by Mr. Dorn, but in one 
case the testimony expressly showed that he had received his fee, 
while the inference is a fair one, from ail the évidence, that the fées 
had also been paid in the other cases. Mr. Dorn testified: That 
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prior to liis partnership with Mr. Green, November 15, 1900, he did 
not keep books of account, and that he had no books showing any 
services rendered to, or charges made against, De Gottardi & Ri- 
ghetti, prior to that date, and could not remember that he had any 
business transactions with them from the I5th day of November, 
1900, to the 25th day of April, 1901, "unless it was consuhations of 
some sort ;" and, when asked if he remembered any consuhations, he 
repHed : "No ; I don't recall definitely any consuhations. In ail 
likelihood, they did consult the firm, — one or the other of the 
members, — ^but I hâve no recollection of any particular transaction." 
That he never made any demand upon De Gottardi & Righetti for the 
$800, or any part of it, before the time said checks were turned over 
to him, nor vi'as any bill ever rendered for the same, or any part of 
it, and that he had never called on De Gottardi & Righetti for money 
without getting it. He was asked if the bankrupts made any objec- 
tion to his claim of $800, and answered : 

"Yes, sir; they kickerl about It a little bit They thought It was too much. 
Something to that effect I know I learned, from either the expressions on 
their faces or from what they said, that they thought it was a pretty steep 
charge. I dldn't thinli they liked it very well." 

The cross-examination of Mr. Dorn was as follows : 

"Mr. Ach: Thèse are statements in cross-examination by Mr. Dorn with- 
out objection by Mr. Ach. The Witness: Keferring to the chcck for .Si'.^SS.lS, 
concerning which the witness had testified, and the check or draft for $GS5.76. 
marked 'Exhibit H3,' concerning which the witness had been iuterrogated 
after the proceedings before the présent référée liad been conunenced, the 
followlng order was made by the référée and served on me, after the 
tltle of the court and cause: 'The parties hereto being this day in open 
court; trustée appearing by Henry Ach and Paul M. Gregg, as attorneys; 
P. A. Dorn in proper person; said parties having stipulated in open court 
tliat ail testimony taken and produced in the matter of the bankrupts 
above named, and on the examination of the bankrupts, stiind as testimony 
in this matter, neither of said parties hereto désire to submit any furtUer 
testimony, and said parties In open court waiviug the making and filing of 
findings of facts herein, and the matter stand submitted upon said testimony. 
It is hereby ordered that the said F. A. Dorn bas in his possession, belong- 
ing to the estate of the bankrupts, the sum of ¥2,743.94; and it is ordered 
that the said F. A. Dorn pay said money, and ail thereof, to Edward VoU- 
mer, trustée in bankruptcy, within five (5) days from and after the date 
hereof. This order is not made, however, upon the ground or theory that 
said F. A. Dorn has been guilty of any fraud. That said flrm of De Gottfirdi 
& Bighettl at the time the money above mentioned was received by said 
Dorn was insolvent, but said Dorn had no knowledge thereof. This order 
is made without préjudice to the attorneys of the bankrupts making any 
application for an order allowing them attorney's fee in the matter of said 
bankrupts' estate. Dated this 3d day of Septeœber, 1901, Louis Lamy, 
Référée in Bankruptcy.' That order was served on me, or, rather, a copy 
of it; and I turned over to one of tlie attorneys for the trustée, Mr. Vollmer, 
the amount specified In the order, to wlt, $2,743.94,— being the amount of the 
two drafts concerning which the witness has testified." 

The foregoing is a brief summary of the évidence appearing of rec- 
ord when my opinion was read in open court on the 7th of last 
month, as hereinbefore stated. Said opinion then contained stric- 
tures upon Mr. Dorn différent in some particulars from those herein 
exprcssed; and, at the conclusion of its reading, Mr. Britt, counsel 
for bankrupts, requested that said strictures be held in abeyance "un- 
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til said Dom may appear before this court, if he may so choose, and 
exculpatf; himself from any complicity in an intention to defraud the 
creditors in this case." Whereupon it was ordered that said opin- 
ion, so far as concerns said matter, be held in abeyance for furtlier 
considération, and that said opinion be not filed until the further or- 
der of the court. On January 25, 1902, Mr. Britt, pursuant to said 
request and order, submitted in open court (Mr. Ach, counsel for 
the trustée, being présent and making no objection thereto) an 
affidavit of Mr. Dom as follows: 

"On May 1, 1901, I received from De Gottardl & Elghettl, at Cayucos, a 
téléphone message requestlng me to go at once to Cayucos. I complied with 
the request, and reached Cayucos about 12 m. the same day. I did not know 
of the alleged burglary untU I met some parties on the road about ten miles 
from the clty of San Luis Oblspo, who Informed me that the safe of De 
Gottardl & Elghettl had been robbed the nlght prevlous. On reaching Cay- 
ucos I was Informed by De Gottardl that their safe had been robbed, and 
that some of thelr creditors were aiready threatening attachment Tliey 
also made statements to me to the effect that they were entirely solvent, 
and that pressure from thelr creditors would only resuit in loss to the 
flrm and thelr temporary embarrassment I believed them to be entirely 
solvent, even after the loss of the sum alleged to hâve been stolen, and 
continued In that bellef untll some time thereafter, as herelnafter stated. 
They desired to employ me to trace out the burglary, recover the money, if 
possible, hire détectives, If necessary, and prosecute to the end the guilty 
party. Also to represent them in dealing with their creditors, preventing 
sults, !f possible, and appearing for them until payment could be made in 
case sults were brought I appreclated the fact that an employment of this 
kind might Involve a great deal of labor and expense. The burglar must 
first be detected; the évidence found to convict; the trial; the probable 
appeal to the suprême court; the possiblllty of a new trial being granted, 
and a new trial or trials being had. Also that, In their first excitement, 
créditera mlght attach and that meetings of creditors would hâve to be at- 
tended. They told me that they had but a small sum of cash In their Im- 
médiate possession, but that they had several thousand dollars due them 
from Loeb, Fleishman & Co., of Los Angeles, and they had In their possession 
the two drafts or checbs aggregatlng $2,743.94, whlch are In évidence. I 
asked them to transfer to me the two drafts. They did so, and I accepted 
the employment. I did not know, and had never heard of the 'Giorgi 
transaction,' the note transaction with Mrs. Eighetti, or the 'Maddona trans- 
action,' at that time. I employed Mr. C. E. Soberanes to work on the case 
as a détective, and pald him for his services and expenses the sum of 
ifSSO. I went with Mr. De Gottardl to see the offlcers of the Commercial 
Bank, one of thelr main creditors, who had attached, endeavored to arrange 
with them for a release of the attachment, and ofCered to allow any one the 
creditors mlght sélect to take charge of the property for their protection 
until ail creditors were pald. Arrangea and attended, by my partner, Mr. 
Green, at our own expense, a meeting of the San Francisco creditors; and 
the réception there aecorded, by whom, and the manner of accusation, is 
disclosed by the record. The report of that meeting was my first informa- 
tion of the payment by Mr. De Gottardl to a woman or doctor of any sum 
of money. I appeared in five différent suits brought by creditors, and ad- 
vaneed the necessary costs, aggregatlng $10. After the adjudication in 
bankruptcy, a proceedlng was instituted before Référée Lamy to set aside 
the transfer to me of the two checks or drafts in question. I fuUy appre- 
clated the fact that neither the référée nor the courts in bankruptcy had 
jnrisdictlon of this matter, but I appeared, denled any improper motives or 
intent on my part in the transaction, and tacitly consented to the order 
being made as disclosed by the record. The order was made, and I paid to 
the trustée the entire sum received by me, to wit, $2,743.94. I was con- 
vinced at that time that De Gottardl & Elghettl were baukrupt when they 
paid me the money, and that it was an unauthorized préférence, though I am 
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stiU convlnced that enough could hâve been reallzed from thelr assets, by 
Judiclous management to hâve pald thelr credltors In full. I felt that my 
bonor was Involved in thls proceedlng, and though I was entltled to retaln 
a reasonable fee for services rendered and to be rendered in the bankruptcy 
matter, and possibly ail sums expended, I made no effort to do so; and the 
order was made, as herelnbefore stated, to pay over the entire sum. That 
order exonerated me from any blâme or wrongful participation in the trans- 
action, though it requlred me to give up money whlch I was entitled to 
retain. No request was made by any of the interested parties that said 
order, or any part thereof, be certlfied to this honorable court for review. 

"Former Indebtedness. The flrm of De Gottardi & Eighettl was indebted 
to me when I made the trip to Cayucos. The amount, extent, or particulars 
of that indebtedness are not fully disclosed by the record before this court. 
There was no effort made to collect that fee from this money, and I deemed 
it not necessary or proper to go into that matter fully before the référée, 
when iï was not at issue. (There is a mass of testimony on this subject 
taken on the original examination of the bankrupts, though even then no 
effort was made to présent my side of the question.) A clalm will probably 
be presented in this matter on that indebtedness, and, if it is contested, ail 
of the facts in relation thereto will be at issue, and may come before this 
court for review. 

"Reasonableuess of Fee. I bave been actively engaged in practlcing my 
profession before the state courts for over flfteen years, and am familiar 
with fées charged and paid for légal services in San Luis Obispo county. 
The employment might hâve resulted in appearing and even trying a great 
number of civil cases; attending an indellnite number of credltors' meetings 
at différent places, so that the business might be carried on to thelr satis- 
faction; the possible recovery from the burglar of a large sum of money; 
the détection of the burglar; flnding évidence to convict him; his trial before 
a jury, which would ordinarily take ten days or more; one or more appeals 
to the suprême court; and the possibility of one or more new trials. Had 
thèse services been rendered, and the whole sum received been paid for the 
same, tht fee would not, in my opinion, hâve been extravagant or unreason- 
able. 

"Secret Trust. There never was an understanding or intimation that this 
money, or any part thereof, should be held for the bankrupts, or either of 
them, or that any of it should at any time be retumed to them, or either of 
them, or held in trust for them In any manner. 

"Notice of Décision and Opportunity to be Heard. Had I anticipated that 
my connection with this matter was under considération by the court, I 
would hâve been présent and endeavored to make matters plain to the court 
It may be said that I am charged with knowledge of that which the record 
contains; but I am not a party to this proceedlng; my acta hâve been adju- 
dicated by the référée; his judgment bas been complied with, and bas not 
boen certlfied hère for review. Under thèse circumstances, I assumed that 
the référée' s décision was final; that so far as an adjudication against me 
was concerned, that the referee's décision stood until certlfied to thls court; 
that the question of past indebtedness was one which could only arise when 
a claim was presented; that the amount of a reasonable fee or retainer 
could only arise on a clalm being presented therefor. For thèse reasons, 
among others, I bave not heretofore explained my connection with this mat- 
ter to the court." 

After a careful review of ail the évidence in the case, I am forced to 
the conclusion that the bankrupts were not indebted in any amount 
whatever to Mr. Dorn at the time the checks in question were turned 
over to him. A retainer of $2,000 as a reasonable professional em- 
ployment to investigate the alleged robbery, and prosecute the thief 
if found, is too preposterous for serious comment, and even its bona 
fides might well be questioned. It is true that Mr. Dorn, in his afii- 
davit, States the scope of his retainer much more broadly than he 
stated it on the witness stand before the référée. Whether or not his 
114 F.— 23 
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last version, however, if accepted aâ the correct one, would better the 
situation it was designed to improve, is doubtful. The bankrupts 
would not, under the circumstances which surrounded thetn, hâve 
used a large amount of their assets — practically ail the cash they had 
on hand — in the employment of attorneys to negotiate with and ob- 
struct the légal remédies of their creditors, but would hâve promptly 
applied the money thus wrongfuUy used to their just debts, where it 
equitably belonged, if their purposes had been honest and their deal- 
ings upright. One or the other of two things is true, — either the 
bankrupts transferred said checks to Mr. Dorn with an understanding 
that he should return to them the money coUected thereon, between 
$2,700 and $2,800, or a part of it, or else the bankrupts were so per- 
turbed and alarmed at their situation that they weakly submitted to 
an unrighteous exaction. Said transfer would be, under the former 
alternative, in direct line with, and, under the latter, a natural out- 
growth from, the scheme, otherwise shown, to defraud creditors, and 
is therefore, in either event, corroborative évidence of the falsity of 
the bankrupts' stories of a robbery and an intrigue with a woman. 
Mr. Dorn's connection with said transfer cannot be passed over in 
silence. Although not admitted to the bar of this court, he is a prac- 
ticing attorney at law, and represented the bankrupts before the référée 
in the proceedings now under review. If, however, he sustained no 
professional relation whatever to said proceedings, his participation 
in a disposition of property by the bankrupts, which the trustée has 
challenged as fraudulent, would be inséparable from the case ; and it 
is temperate animadversion to say that, giving him the benefit of the 
least prejudicial of the two alternatives above mentioned, his agency 
in said transaction cannot be otherwise than grossly offensive to a 
court of justice. 

While I shall not review ail the contents of Mr. Dorn's afRdavit, 
theré are some things stated therein, which require notice. He says 
that, when he received the checks in question from De Gottardi & 
Righetti, he believed they were entirely solvent. How he could hâve 
entertained that belief, without closing his eyes to circumstances then 
apparent, it is difïicult for me to understand; and, furthermore, how, 
in face of the facts that De Gottardi & Righetti were sorely distressed 
for money to satisfy their creditors, and for many years had been 
his regular clients, always faithful in the payment of fées, he could, at 
the most critical emergency of their business career, hâve exacted 
from them, partly on past accounts, but mainly as a retainer for future 
services, over $2,700, — practically ail the money they had on hand, — 
if he believed them to be entirely solvent, is a question to which I can 
find no satisfactory answer. That part of Mr. Dorn's afEdavit devoted 
to the matter of past indebtedness only confirms the conclusion I first 
announced on that question, and which was precisely the same as 
herein stated, namely, "that the bankrupts were not indebted in any 
amount whatever to Mr. Dorn at the time the checks in question were 
turned over to him." The statement of his affîdavit presumably 
responsive to this finding is that : 

"The firm of De Gottardi & Righetti was Indebted to me when I made the 
trlp to Cayucos. The amount, extent, or partlculars of that Indebtedness are 
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not tnïlj dlsclosed by the record before the court There was no effort made 
to collect that fee from thls money, and I deemed It not necessary or proper 
to go Into that matter fully before the référée, when It was not at issue." 

It will be observed that, while lie says the firm of De Gottardi & Ri- 
ghetti was indebted to him, he does not name or intimate any amount 
whatever, and an indebtedness of only $i would fulfill literally every 
requirement of his statement. The explanation, of course, is clearly 
evasive, and a virtual admission of the correctness of the fînding. 
But he says further: 

"A clalm wlll probably be presented tn thls matter on that Indebtedness, 
and, If it is contested, ail of the facts in relation thereto will be at issue, 
and may come before thls court for review." 

Why does he use the word "probably"? If the claim is just, why 
should there be any doubt or hesitancy as to its présentation ? More- 
over, at the time of filing his afïidavit, January 25, 1902, nearly five 
months had elapsed from the date of the referee's order directing him 
to pay over to the trustée the money ($2,743.94) he received from the 
bankrupts. This long failure to présent the claim, unexplained, and 
in view of the other évidence relating thereto, ill comports with the 
idea of its justness. Mr. Dorn's suggestions of lack of notice and 
opportunity to be heard are without force. On the 22d day of June, 
1901, a gênerai référence of this case was made to Wm. D. Stephens, 
since deceased, but then référée for Los Angeles county, on affidavits 
alleging, among other things, that said Dorn was attorney for the 
bankrupts, and charged by the creditors of said De Gottardi & 
Righetti with having assets in his hands belonging to said firm, and 
that Louis Lamy, référée for San Luis Obispo county, was scr 
prejudiced in favor of said Dorn that an impartial hearing of the mat- 
ters to be investigated could not be had before said Lamy. There- 
after, on the 5th day of July, 1901, a notice of motion to vacate said 
order was filed at the instance of said Lamy, and to this notice, with 
the names of other attorneys for said Lamy, appears that of said 
Dorn. In opposition to said motion an afïidavit by numerous credit- 
ors was fîled July 11, 1901, to the effect: That, in the opinion of 
afïiants, the matter of De Gottardi & Righetti, bankrupts, was replète 
with fraud committed by the bankrupts, and that affiants were in- 
formed and believed that Mr. Dorn had been a party to said fraud. 
That on an examination before some of his creditors at San Francisco, 
immediately prior to the institution of said proceedings in bankruptcy. 
De Gottardi declared that he gave about $2,700 to Mr. Dorn on the 
ist day of May, 1901 ; that Dorn claimed $800 for services rendered 
before that date ; "and that he had told Dorn about the robbery, and 
that he gave Dorn two thousand dollars retainer, to employ détectives, 
if necessary, and for his advice as to what to do." That said Dorn 
would be charged with fraud in obtaining said money, and otherwise, 
and that, owing to the intimate relations between him and said Lamy, 
the latter could not impartially inquire into and détermine said mat- 
ters. Thus it will be seen that Mr. Dorn, in the earliest stages of 
thèse bankruptcy proceedings, was fully advised that searching in- 
quiries were to be prosecuted by the creditors into his dealings with 
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the banknlpts, and particularly concerning the two checks they trans- 
ferred to him. Furthermore, the subséquent examination of Mr. 
Dorn as a witness by the trustee's attorney, in furtherance of said 
inquiries, was protracted and thorough, and invited from and gave to 
him every opportunity for full explanations. Mr. Dorn's assumption 
that the questions of past indebtedness and reasonableness of retainer 
were not legitimately before the court on this review, but could arise 
only when daims are made, respectively, therefor, was unwarranted. 
The chief issues on this review are whether the alleged payments by 
De Gottardi to a woman and a doctor, and the alleged burglary ot 
the bankrupts' store, were real, or only parts of a scheme to defraud 
creditors. Manifestly, any fraudulent disposition of property by the 
bankrupts is pertinent to said issues. When, therefore, the trustée 
introduced in évidence the transfer of checks to Mr. Dorn, claiming 
the same to hâve been a fraud, and the bankrupts sought to justify 
said transfer on the grounds of past indebtedness to him and a re- 
tainer for his future services, thèse matters became not only proper, 
but necessary, subjects of inquiry. Mr. Dorn's further assumption 
that the décision of the référée, ordering him to pay to the trustée, 
within five days, $2,743.94, money adjudged to be in his possession 
and belonging to the estate of the bankrupts, and stating that said 
order was not made upon the ground or theory of fraud, and that at 
the time Mr. Dorn received the money from the bankrupts he had no 
knowledge of their insolvency, because unreviewed and final, would 
be, in the pending proceeding, conclusive of the character of his rela- 
tions to said money, was unwarranted. The trustée by said décision 
obtained ail the relief he sought, and certainly could not hâve asked 
a review on the ground, that, while the order itself was good, the rea- 
sons given therefor were unsatisfactory. Besides, the décision ex- 
pressly recites that findings of fact were waived by the parties, but 
without that récital the referee's remarks negatory of the ground or 
theory of fraud could hâve no greater or other efifect than would hâve 
been given to an affirmative statement by him, had it been made, of 
his reasons for the order. Such a statement might be persuasive, but 
could hardly work an estoppel. Giving to said remarks of the référée, 
however, the force of an adjudication, they are inoperative hère, 
further than above indicated, for the reason that a judgnient in one 
action cannot be conclusive in another unless the parties to both are 
the same. 

Orders conformably to the views herein announced, afïirming the 
referee's décision, and committing the bankrupts to jail until they 
comply with the same, or until otherwise ordered by this court, bav- 
ing been already made, the clerk will now enter only an order for the 
filing of this opinion. 
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THE FALLS OF KELTIE. 
(District Court, D. Wasliington, N. D. February 18, 1902.) 

1. Admiraltt Jokisdiction — Suit bï Citizen aqaikst Foreign Ship— Rulb 

of comity. 

An admlralty court of the United States has no right to refuse Its 
process when demanded by a citizen of the United States against a 
foreign shlp for the purpose of havlng the rlghts of the parties deter- 
mined under a maritime contract such as shlpplng articles, and to remit 
the controversy to the détermination of the consular représentative of 
the country to whlch the shlp belongs. The right to Invoke such Jurls- 
dlctlon Is one which beiongs to every citizen, and of whlch he cannot 
be deprlved even by treaty or législation. 

2. Same. 

Whlle a court of admlralty of the United States wlll not entertaln a 
suit by foreign seamen agalnst a Brltish shlp to détermine thelr rlghts 
under shlpplng articles, yet where one of the llbelants is an American 
citizen, and the court is obliged to talie jurlsdiction to détermine hls 
rights, it wUl incldentally hear and décide the case as to hls co-libelants.i 
8. Sbamen— Construction op Shipping Articles— Tebminaxion op Term of 
Servicb. 

Shipping articles descrlbed the voyage for whlch the seamen became 
bound as from New ïorli to Shanghai; "thence. If requlred, to any ports 
and places within the limits of seventy-flve degrees uorth and slxty-five 
degrees south latitude, trading to and fro for a period not to exceed 
three years; voyage to end at a port In the United States, the United 
Klngdom, or the continent of Europe." Belâi, that the contract was for 
a voyage, and not for a term of three years, and that such voyage 
termlnated, and the seamen were entitled to discharge, on the return of 
the ship to a port of the United States. 
4. Admiralty — Pleading — Sufficiency of Libel. 

A llbel In rem should state the natlonality of the vessel proceeded 
agalnst, but such allégation is not Indispensable when jurlsdiction Is 
Involîed by a llbelant who allèges that he is a citizen of the United 
States. 

B. SaME — MiSJOINDER. 

A elalm by seamen for damages on aceount of alleged assaults by the 
master cannot be lltigated In a suit In rem, but, where the llbel contalng 
other allégations stating a cause of action In rem, those relatlng to such 
clalm may be dlsregarded, as surplusage, and the mlsjoinder wlll not be 

fatal. 

In Admiralty. Suit in rem against a British ship by seamen to 
recover wages. On exceptions to libel. 

J. L. Waller, for libelants. 
Hastings & Stedman, for claimant. 

HANFORD, District Judge. This is a suit by four seamen, one 
of whom allèges that he is a citizen of the United States, against the 
British steamship Falls of Keltie, to recover wages earned on a voy- 
age from New York to Shanghai, and thence to Seattle. The shipping 
articles containing the contract under which they served were signed 
at the city of New York, before the British consul, and describe the 
voyage for which the libelants became bound as follows: 

From New ïork to Shanghai, "thence, If required, to any ports and places 
within the limits of seventy-flve degrees north and slxty-five degrees south 

lAdmlraltv jurisdictlon of suits between foreigners, see note to Falrgrleve 
V. Insurance Co., 37 O. C. A. 193. 



358 114 FEDERAL REPORTES. 

latitude, trading to and fro for a perlod not to exceed three years; voyage 
to end at a port In the United States, the United Kingdom, or the Ctontlnent 
of Europe, with liberty to call for orders if required." 

The libelants daim that, by the plain words of their contract, it 
was fuUy performed on their part when the ship arrived at Seattle. 
The British vice consul at Seattle has decided that they are bound 
by their contract to continue in the service of the ship for a term of 
three years, and has refused to discharge them, or to order payment 
of their wages. Notwithstanding his détermination, this court granted 
leave to the libelants to file their libel, and to hâve process in rem 
against the ship for the purpose of adjudicating the controversy, in 
case the proof establishes the claim that one of the libelants is a citizen 
of the United States. The case has been argued and submitted upon 
exceptions to the libel, whereby the claimant contests the jurisdiction 
of this court, and the sufficiency of the allégations of the libel to 
justify the suit. 

The rule of comity which should be observed in dealing with con- 
troversies between alien seamen and masters of foreign ships was 
stated in the décision of this court in the case of The New City 
(D. C.) 47 Fed. 328; but that rule is not applicable where a party 
to the controversy is a citizen of the United States. In the treaty 
between the United States and Great Britain providing for the ap- 
préhension and surrender of deserters from the ships of either country 
while in the ports of the other, an exception was made, exempting 
from its provisions "citizens or subjects of the country where the 
désertion shall take place" (27 Stat. 961), so that the local authorities 
cannot be required to arrest and deliver up a citizen who may dé- 
sert from a British ship in an American port. The same considér- 
ation for the rights of citizens must control when courts are urged 
to leave a dispute as to the true construction of a shipping contract,. 
and a claim for wages between a citizen and the master of a foreign 
ship, to be determined by the consular représentative of the country 
to which the ship belongs. I do not think that the courts of any 
nation will refuse to hear the complaints and enforce the rights of its 
own citizens or subjects against foreign ships. Certainly this court 
has no right to refuse its process when demanded by any citizen of 
the United States. By the constitution of the United States, the 
people hâve ordained that judicial power shall be vested in the su- 
prême court, and in inferior courts to be established by law, and 
that the judicial power shall extend to ail cases of admiralty and 
maritime jurisdiction. The manifest purpose of thèse provisions is to 
insure to citizens of the United States means for the redress of wrongs 
and the enforcement of légal rights. In some branches of juris- 
prudence the jurisdiction of the fédéral courts is concurrent with that 
of the local courts created by and existing under state laws, but the 
judicial power of the United States extends to ail cases of admiralty 
and maritime jurisdiction, and cognizance thereof is given to the 
national courts exclusively. The J. E. Rumbell, 148 U. S. i, 13 Sup. 
Ct. 498, 37 L. Ed. 345 ; The Glide, 167 U. S. 606-624, 17 Sup. Ct. 
930, 42 L. Ed. 296. The executive and législative branches of 
the government hâve no power to remit cases of admiralty and mari- 
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time jurisdiction for adjudication to any tribunal other than a court 
established and organized pursuant to the constitution. Jurisdiction 
of this class of cases cannot be conferred upon state courts by any 
law enacted by any state, nor by congress ; and, a fortiori, no citizen 
of this country, having a cause cognizable in a court of admiralty, 
can be required by any law or treaty to seek an adjudication thereof 
in any foreign country, nor be denied the right to invoke the juris- 
diction of the courts specially established pursuant to the constitution 
for the purpose of rendering justice in such cases. I consider that 
this court is bound to take cognizance of this case for the purpose 
of deciding the disputed question whether the libelant Swanson is or 
is not a citizen of the United States, and, if the court shall find in 
his favor on that issue, then it must proceed to a final adjudication 
of ail questions which are properly alleged in the libel. The libelants 
who are not citizens of the United States would not be permitted 
to sue in this court independently ; but, if the court has to entertain 
the case for the détermination of the controversy as to the rights 
claimed by Swanson, it will incidentally hear and décide the contentions 
of his co-libelants. 

It is my opinion that the contract must be construed as a contracf 
for a voyage, and not for a term of three years. The agreement 
certainly binds the libelants to continue in the service of the ship, if 
required, after her arrivai at Shanghai, and while trading to and fro 
within the limits mentioned, for a period not to exceed three years. 
This period is in addition to the time required for making the run 
from New York to Shanghai and return to a port in the United 
States, United Kingdom, or continent of Europe; but the phrase- 
ology of the contract excludes the idea that the libelants became 
bound for a term of three years, unless required to serve while the 
vessel should be engaged in trading to and fro between Shanghai and 
ports other than any port of the United States, United Kingdom, or 
continent of Europe. The contract is explicit that the voyage is to 
end at a port in the United States, United Kingdom, or continent of 
Europe; and, as there are many ports in the countries named, and 
no one in particular is designated as the port at which the voyage 
should end, the master or owner could choose any port in either of 
those countries, but could only choose one port ; and upon arrivai 
of the ship at a port in the United States the voyage specified was 
terminated, and the contract was fully performed on the part of the 
libelants, so that they became entitled to claim their discharge and 
payment of their wages. 

A libel in rem ought to state the nationality of the vessel proceeded 
against. I consider the libel in this case to be not as perfect a spéci- 
men of good pleading as it would be if the nationality of the Falls 
of Keltie were alleged therein, but the allégation is not indispensable 
when jurisdiction is invoked by a libelant who allèges that he is a 
citizen of the United States. 

In addition to the wages sued for, damages are claimed for assaults 
alleged to hâve been committed by the master. This claim cannot 
be litigated in a suit in rem, but it is not necessary to file a new or 
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amended libel on account of this misjoinder. The court will ignore 
the daim for damages, as surplusage. 

The exceptions are sustained as to the claira for damages, and 
overruled in ail other particulars. 



In re STOECK LUMBBR CO. 

(District Court, D. Maryland. March 6, 1902.) 

Bankbuptct — Corporations — Dissolution bt State Court— Bffect. 

The sole stockholder of a Maryland corporation flled a bill in a state 
court alleglng Its Insolvency, and praying tbe court, under Code Md. 
art 23, and amendments, to déclare the dissolution of the corporation 
and appoint receivers. The corporation answered, admltting the alléga- 
tions of the bill, and the court on the same day entered its decree grant- 
ing the relief prayed. Thereafter credltors flled a pétition asking to 
hâve the corporation adjudged bankrupt. Held, that a motion to quasli 
the pétition in bankruptcy on the ground that the state court had full 
Jurlsdiction when It entered its decree dissolvlng the corporation, and 
that, therefore, the corporation had no existence when the pétition was 
flled, should be denied, the action In the state court being in the nature 
of an insolvency proceeding, and the bankrupt act superseding state in- 
solvency laws. 

In Bankruptcy. 

John E. Semmes, Stephens & Lincoln, and Charles M. Leslie, for 
petitioning creditors. 
William S. Bryan, Jr., for respondent Storck Lumber Co. 

MORRIS, District Judge. The Storck Lumber Company, of Bal- 
timore city, is a Maryland corporation, and is one of a large number 
of trading corporations which Charles E. Corkran caused to be in- 
corporated for the purpose of helping him to carry on his business 
plans. He held and owned ail of its capital stock, and on August 19, 
1901, he filed a bill of complaint in equity in the circuit court No. 2 
of Baltimore city on behalf of himself and its creditors, alleging that 
it was unable to pay its debts as they matured in the ordinary course 
of business, and was insolvent. He prayed that court to exercise 
the powers given to it by the Maryland Code, art. 23, and the amend- 
ments thereto, to déclare the dissolution of the corporation, and to 
appoint receivers of its estate and efifects, who should be trustées for 
the benefit of the creditors and stockholders, and who should act un- 
der the direction of the court. The corporation filed its answer at 
once, admitting the truth of the allégations in the bill of complaint, 
and consenting to the appointment of the receivers ; and on the same 
day the court entered its decree appointing receivers, adjudging that 
the corporation was dissolved, and that it be deemed to hâve sur- 
rendered its corporate rights, privilèges, and franchises. The re- 
ceivers were given power to take possession of ail its assets, collect 
the outstanding debts due to it, and to convert ail its property into 
money, and bring the same into court for distribution among the 
creditors and stockholders according to their légal rights and priori- 
ties, and to wind up the affairs of the corporation in conformity to the 
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provisions of the Maryland law applicable to the winding up of insol- 
vent corporations. The receivers qualified, and were proceeding with 
their duties, when, on November i8, 1901, certain petitioners, claim- 
ing to be creditors of the corporation, filed their pétition in this court 
alleging certain acts of bankruptcy, and asking to hâve the corpora- 
tion adjudged bankrupt under the provisions of the national bankrupt 
law of 1898. The receivers appointed by the state court hâve ap- 
peared in answer to the pétition, and hâve moved to hâve it quashed 
upon the ground that the state court had full and complète jurisdiction 
on August 19, 1901, when it entered its decree dissolving the corpo- 
ration, and adjudging that it had surrendered its corporate rights, 
privilèges, and franchises, and appointing receivers, and that on No- 
vember 18, 1901, when the pétition in bankruptcy was filed, the de- 
fendant corporation was no longer in existence, and ail its property 
was vested in the petitioners. 

The question raised by thi; motion to quash is not clear of difïi- 
culty, but it seems that it must be solved by applying the broad prin- 
ciple that the national bankrupt law is to govern the administration 
of the estate of ail insolvent debtors who are within its provisions, 
and supersedes ail the state laws having the like object, when its pro- 
visions are invoked by the requisite creditors, and acts of bankruptcy 
are proven. The Maryland statute for winding up insolvent corpo- 
rations is in the nature of a proceeding in insolvency. Chapter 263, 
art. 23, § 264, Act 1894, provides that the bill for the dissolution of 
an insolvent corporation may be filed by any stockholder, shareholder, 
or creditor, or by the attorney gênerai of Maryland, or by the state's 
attorney of the city or county. Chapter 349, § 264a, Act 1896, pro- 
vides that, when any corporation has been declared insolvent under 
section 264, ail payments, conveyances, and assignments, and ail préf- 
érences which, if made by a natural person, would hâve been void or 
fraudulent under the state insolvency laws, shall, to the like extent, 
be void or fraudulent, and ail its property and assets distributed to 
creditors as the property and assets of an insolvent debtor are dis- 
tributed under the provisions of the state insolvent laws; and that 
the date of the filing of the bill against the corporation shall be taken 
for the purpose of determining the validity of préférences and for ail 
other purposes as the date of the filing of the pétition in insolvency 
by or against a natural person. The national bankrupt act of 1898 
superseded the state insolvent laws, and now, when commercial and 
manufacturing corporations are so numerous, and are sometimes used, 
as in this case, more as a cover from individual liability than for more 
legitimate uses, it can scarcely be supposed, as the bankrupt act es- 
pecially provides for proceedings against commercial corporations, 
that it was intended that such a corporation could commit acts of 
bankruptcy, and escape the provisions of the bankrupt act by apply- 
ing to be wound up under the state statute, and thus defeat the opér- 
ation of the bankrupt law. In re Independent Insurance Co., Holmes, 
103, Fed. Cas. No. 7,017; Platt v. Archer, 9 Blatchf. 559-569, Fed. 
Cas. No. 11,213 ; State v. Superior Court of Kings Co., 2 Am. Bankr. 
R. 92, 56 Pac. 35; Boese v. King, 108 U. S. 379, 2 Sup. Ct. 765, 27 
L. Ed. 760; In re Lengert Wagon Co., 6 Am. Bankr. R. 535, iio 
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Ped. 927; Scheuerv. Stationery Co. (C. C. A.) 112 Fed. 407; Coll. 
Bankr. p. 431. 

Upon the best considération I hâve been able to give the question, 
1 thmk the motion to quash the proceedings must be overruled. 



BEVIN BROS. MFG. CO. T. STABR BEOa BELL CO. et aL 

(Circuit Court D. Connectlcut February 22, 1902.) 

1. Patents— Designs— Ikvention. 

The fundamentàl question In determining the validlty of a design 
patent Is whether the Inventive faculty has been exercised to produce 
something which Is original and pleasing to the eye. 

8. BAME— IDBNTIÏT OF DeSIGKS. 

In design patents, the test of identity on questions of anticipation and 
Infrlngemeut is the eye of the ordinary observer; and in determining 
such Question the court may avall Itself of such common knowledge as 
Is possessed by the gênerai public. 
8. Bamb^Novelty— Design for Bei,l. 

The Scranton design patent. No. 33,142, for a design for a bell, is vold 
for lack of patentable novelty. Also held not Infringed. 

In Equity. Suit for infringement of letters patent No. 33,142, grant- 
ed to Frederick A. Scranton August 28, 1900, for a design for a bell. 
On final hearing. 

Chas. L. Burdett, for complainant. 
Simonds & Hart, for défendants. 

TOWNSEND, District Judge. At final hearing on bill and answer, 
défendants deny the validity and their infringement of complainant's 
patent, No. 33,142, granted to Frederick A. Scranton August 28, 1900, 
for a design for a bell. The spécification says : 

"As shown in the drawlngs, the leadlng or materlal feature of my design 
«onsists of a body part, a, In the form of an oblate spherold, and having at 
one end a clrcular base, b, jolned with the body portion, a, by a smaller neck 
.portion, c, which flares out from the point of union with the body part to 
its point of connection with the base, b. The body portion of the bell. In 
the form of an oblate spherold, has its end approaching a form nearly flat, 
as shown lu the drawlngs." 

The drawings show such an oblate spheroid and neck, and the claim 
covers "a bell as herein shown and described." 

The complainant and défendants are located at East Hampton, 
Conn., and are rival manufacturers of bells. Up to February, 1901, 
complainant had sold over 1,700 embodiments of its patent. The bells 
in question are intended for use on automobiles. The patented de- 
sign is unlike any other form of automobile bell previously produced. 

In support of their déniai of patentable novelty, défendants claim to 
hâve shown prior designs for door knobs and bells and other devices 
which so closely resemble the form shown in the patent as to deprive 
it of ail claim to novelty. The answers to défendants' contention as to 
patentable novelty are as follows : (i) The uncertain and questionable 
character of the testimony as to the prior existence of the alleged an- 
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ticipating exhibits; (2) différences of ratio between neck and base in 
the alleged anticipations and in the patented design, and other différ- 
ences in configuration; (3) différences in construction and character 
of use. The objections are well founded in fact as to several, but not 
ail, of the exhibits. Among others, défendants hâve an old tea bell, 
which is substantially the same as that of the patent, except that the 
drawing of the patent shows a central bead on the oblate spheroid. 
The défense is well taken that the patentée has not only carefully avoid- 
ed ail mention of or référence either to said bead in his spécification or 
claim, or to the fact that the spheroid is in two parts, but, as if out of 
abundant caution, has specified that "the leading or material feature" 
is the body portion, "in the form of an oblate spheroid," and the neck. 

But irrespective of prior patents and other sufifîciently proven ex- 
hibits, the défense of lack of patentable novelty stands on a broader 
foundation than the proof produced in court. In design patents the 
test of identity, on questions of anticipation and infr ingénient, is the 
eye of the ordinary observer. And in determining this question the 
court may avail itself of such common knowledge as is possessed by 
the gênerai public. The fundamental question is whether the inventive 
faculty has been exercised to produce anything which is original and 
pleasing to the eye. Gorham Co. v. White, 14 Wall. 511, 20 L. Ed. 
731 ; Manufacturing Co. v. Odell (D. C.) 18 Fei. 321 ; Wooster v. 
Crâne, 2 Fish. Pat. Cas. 583, Fed. Cas. No. 18,036 ; Dukes v. Bauerle 
(C. C.) 41 Fed. 778 ; Cahoone-Barnett Mfg. Co. v. Rubber Sz Celluloïd 
Harness Co. (C. C.) 45 Fed. 582. The eyes of the court cannot be 
closed to the fact that in the court room itself are electric Ught fixtures, 
placed there long before the date of the patent, which show a sphère 
with a neck and rim so nearly identical with those of the patent that 
the différence is a mère matter of immaterial proportions. Nor can 
the andirons of our grandfathers, the door knobs from time immémo- 
rial, the old chime bell of the sleigh, the conventional cuspidor, be 
overlooked. The court must take judicial notice of the oblate spheroid 
and neck common to the whole field of everyday arts, and must hold 
that this design is merely a double use, — is, at most, the adaptation of 
an old form to a new purpose. The défense of want of patentable 
novelty is sustained. 

On the question of noninfringement, as well as patentable novelty, 
défendants refer to the door knob, — Exhibit No. 5. It is objected that 
this exhibit is not sufficiently proved, but I think pages 249 and 256a of 
the Russell & Erwin catalogue hâve not been successfully discredited. 
Complainant's oblate spheroid is substantially the same as this door 
knob; the only material différence in shape being that between the 
neck portions, for which reason plaintiff's patent should be limited to 
a design having the neck portion which flares substantially like that 
shown in the patent. The shape of défendants' bell differs from plain- 
tiff's more widely than plaintiff's differs from the door knob, and there- 
fore défendants' construction does not infringe the patent. 

Let the bill be dismissed. 
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ATLANTA MACH. WORKS v. UNITED STATBS, 

(Circuit Court. N. D. Georgia. February 10, 1902.) 

No. 1,541. 

Balb— Action fob Pkice— Pailure to Maintain Dépense — Witedrawal of 

COUNTESCLAIM — EpFBCT. 

In an action agalnst the TJnlted States to recover the contract priée 
o( lighthouse lanterns constructed for It by plalntlff, défendant set up 
In défense an amount clalmed to hâve been paid to thlrd persons, wbo 
had a contract to bulld one of the lighthousos, for damages caused to 
them by plalntlfE's delay in furnlshing the lanterns for that partlcular 
lighthouse, and Introduced In évidence a voucher for the amount paid, 
but no proof to show the justness of the claim, or how and in what 
manner the third persons were damaged. The court thereupon sug- 
gested that the évidence so offered would be insufficient to prove the 
défense, and counsel for the government witbdrew its counterclaim and 
pleas setting up the same. Eelc^ that plaintifC was eutitled to judgment 
for the amount clalmed. 

John L. Hopkins & Sons, for plaintiff. 

E. A. Angier, U. S. Dist. Atty., and Geo. L. Bell and W. L. Massey, 
Asst. U. S. Dist. Attys. 

NEWMAN, District Judge. This is a suit to recover $3,369, al- 
leged to be the contract price of three lighthouse lanterns constructed 
by the plaintifif for the United States under a contract with the light- 
house board, represented by Col. D. P. Heap, engineer of the Third 
lighthouse district. The lanterns appear to hâve been constructed 
according to contract, were examined and approved by an inspecter 
duly appointed, were shipped and delivered at the proper destination, 
and were put in place and used by the United States. It appears that 
there was some delay in the construction of the lanterns, and while they 
were, according to the contract, to hâve been completed by the I5th 
of October, 1899, they were not, in fact, shipped until November 10, 
1899. The failure to deliver the lanterns according to the contract was 
set up by the United States as a défense to this suit. The only dam- 
age claimed on behalf of défendant, however, was an amount alleged to 
hâve been paid by the government to Toomey Bros. & Co., who had a 
contract to build one of the lighthouses in which the lanterns con- 
structed by the plaintif? were to be placed, by reason of damage to 
them caused by the delay of the Atlanta Machine Works in construct- 
ing the lanterns to be placed in that particular lighthouse. The only 
évidence ofïered by the government to prove that such damage result- 
ed was a voucher for the amount of $1,728.99 paid by the lighthouse 
board to Toomey Bros. & Co. apparently on this account. This 
voucher being offered without any évidence whatever to show the 
justice of the claim made by Toomey Bros. & Co., or how and in 
what manner they were damaged, and counsel for the United States 
stating that he had nothing whatever to support it, the court suggested 
that the évidence so offered would be insufficient to support the dé- 
fense, whereupon counsel for the government withdrew Jts counter- 
claim, and, by leave of the court, the pleas setting same up were with- 
drawn. The voucher referred to was paid on April i, 1901, — more 
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than seven months after this suit was instituted by the Atlanta Ma- 
chine Works against the United States. The materiality of this fact, 
however, it is unnecessary to discuss, in view of what bas been stated 
above. Counsel for the plaintiff hâve contended in this case that there 
was really no delay on the part of the plaintifif which cannot be justi- 
fied under a proper view of the facts. They say the plaintiff had no 
notice until September 28, 1899, that there was any urgent need for 
the lantern to be placed in the lighthouse at New Haven, and that 
there was delay on the part of the government in appointing an in- 
specter, and some few days lost by the inspecter in getting the opinion 
of the officers of the lighthouse board in Washington. Some other 
interesting questions are raised by the évidence, but it is unnecessary 
to consider any of them, for the reason that the case is controlled by 
the entire failure of the government to maintain its défense, as herein- 
before stated, and by its withdrawal of its pleas, as has also been men- 
tioned. It is agreed by the parties that there should be a crédit of 
$25 on the amount sued for, because of that amount having been paid 
by the government for freight, which was properly chargeable to the 
plaintiff. 

Conclusions of Law. 

The conclusion, therefore, necessarily is that the United States are 
indebted to the plaintifï in the amount of the contract price of thèse 
lanterns, less the amount of the freight item referred to, which would 
entitle it to a judgment for $3,344 principal, with légal interest thereon 
from December 2, 1899; ^"^ judgment is consequently rendered in 
favor of the plaintifï, the Atlanta Machine Works, against the défend- 
ant, the United States of America, for said sum of $3,344 principal, 
with légal interest from December 2, 1899, with costs of suit. 

It is ordered that a transcript of the testimony and a certified copy 
of the proceedings be transmitted to the attorney gênerai, as required 
by law. 



In re YATES. 

(District Court, N. D. Callfomla. February HA, 1002.) 

No. 3,774. 

Bankruptct — Who May Become Voldntart Bankkupts — Dbbtb. 

The Word "debts," as used In Bankr. Act 1898, $ 4, providing that 
"any person who owes debts, except a corporation, shall be entltled to 
the beneflt of this act as a voluntary bankrupt" must be construed In 
accordance with the définition glven In section 1, subd. 11, as limited to 
a "debt, demand, or clalm provable In bankruptcy," and an unllquldated 
clalm (or damages for a Personal tort is not such a debt Where the 
only debt scheduled by a voluntary bankrupt was a judgment rendered 
against hlm by a state court, and It is shown that such judgment was 
for a Personal tort, and that an appeal therefrom had been taken and 
was pendlng at the tlme of the flllng of the pétition, the efCect of which, 
under the laws of the state, was to supersede the judgment, the adjudi- 
cation wlll be set aslde and the proceedings dlsmlssed.i 

» What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank of Mattoon, 111., 42 C. 0. A. 4. 
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In Bankruptcy. On motion by créditer to vacate adjudication. 

T. B. Hutchinson, for creditor. 
Edw. S. Bell, for bankrupt. 

DE HAVEN, District Judge. This is a motion by one S. H. Ris- 
don to vacate the decree of this court made January 2, 1902, by which 
Enoch Yates was upon his voluntary pétition adjudicated a bankrupt, 
and for the dismissal of the pétition in bankruptcy. The only debt 
mentioned in the schedule filed with the pétition for adjudication is 
described as a judgment in favor of said Risdon for the sum of $894, 
rendered by the superior court of the state of California in and for 
the county of Napa, on August 31, 1901. The ground of the motion 
is that Yates is not a bankrupt, within the meaning of the bankruptcy 
act. It appeared upon the hearing of the motion that the judgment 
referred to was obtained in an action for a willful and malicious injury 
to the person of Risdon, the plaintifï therein ; that after its rendition, 
and before the decree of adjudication in bankruptcy, an appeal was 
taken from that judgment to the suprême court of the state, and such 
appeal is now pending. 

I. It was said by the suprême court of California, in the case of 
Harris v. Barnhart, 97 Cal. 550, 32 Pac. 589 : 

"It has been repeatedly held by this court that the opération of a final 
Judgment Is suspended by an appeal therefrom, and that pending such ap- 
peal the judgment is not admissible In another case as évidence, even be- 
tween the same parties." 

And section 1049 of the Code of Civil Procédure of this state pro- 
vides : 

"An action Is deemed to be pending from the tlme of Us commencement 
cntll Its final détermination upon appeal, or until the tlme for appeal has 
passed, unless the judgment Is sooner satisfied." 

The appeal, therefore, from the judgment in the action of Risdon v. 
Yates suspended its opération, and may resuit in its reversai; and 
from this it foUows that at the date of the adjudication in bankruptcy 
there was not, nor is there now, any certainty that the plaintifï in the 
action referred to will succeed in the recovery of any judgment against 
Yates. Such being the status of the claim for damages involved in 
that action, it is clear that Yates was not at the date of the filing oî 
his voluntary pétition a bankrupt, within the meaning of the law. 
Section 4 of the bankruptcy act provides that "any person who owes 
debts, except a-corporation, shall be entitled to the beneiits of this 
act as a voluntary bankrupt." In subdivision 11 of section i of that 
act the word "debt" is defined as "any debt, demand, or claim prov- 
able in bankruptcy"; and subdivision "a" of section 63 of the bank- 
ruptcy act enumerates five difïerent classes of debts which may be 
proved against the estate of the bankrupt, in one of which is included 
"a claim for a fiied liability as evidenced by a judgment or instru- 
ment in writing, absolutely owing by the bankrupt at the time of the 
filing of the pétition against him" ; but a cause of action against him 
for unliquidated darnages for a personal tort, such as is involved in the 
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action of Risdon v. Yates, before referred to, is not within either of 
the classes named. Subdivision "b" of the same section provides : . 

"Unliquidated clalms against the bankrupt may, pursuant to application 
to the court, be llquldated in such manner as It shall direct, and may there- 
after be proved and allowed against his estate." 

Tiiis subdivision is not to be construed as authorizing the proof 
of claims not declared in subdivision, "a" to be provable. Its object 
is simply to provide that unliquidated claims which fall vi'ithin the scope 
of subdivision "a" are to be liquidated in such manner as the court 
shall direct. Lowell, Bankr. p. 487 ; and see, also, the well-considered 
opinion of Judge Marshall in the case of In re Hirschman, 4 Am. 
Bankr. R. 716, 104 Fed. 69. In the case of In re Maples, 5 Am. 
Bankr. R. 426, 105 Fed. 919, it was held that the bankruptcy pro- 
ceeding should be dismissed, where the only debt scheduled was a 
judgment for willful and malicious injury to the person, — a debt which, 
although provable under the provisions of the bankruptcy act, would 
net be affected by a discharge. With much stronger reason should 
the decree adjudging Yates a bankrupt be vacated, and the proceeding 
instituted by him be dismissed, because at the date of the filing of his 
voluntary pétition there was no existing provable debt against his 
estate under the bankruptcy act. It will be time enough for him to 
apply for relief under the bankruptcy act, and to ask the court to pass 
upon the many questions which may arise in such a proceeding, when 
it shall be ascertained that he is indebted to some person upon a claim 
provable under the bankrupt act. 

The order of adjudication is vacated, and the pétition in bankruptcy 
dismissed. 



THE SLEEPY HOLLOW. 

(District Court D. Connecticut March 19, 1902.) 

Nos. 1324, 1326. 

Admibaltt— Prtority of Liens. 

An admiralty lien for towage is inferlor to a statutory lien for repairs, 
the towage having been performed more than six months before, with- 
ont effort to collect therefor till after, the repairs. 

In Admiralty. On exceptions to commissioner's report. 

Samuel Park, for Palmer & Son Co. 

Wing, Putnam & Burlingham, for L'Hommedieu and others. 

TOWNSEND, District Judge. In this case two libels were filed 
against the house boat Sleepy Hollow. One was for $1,849.84, for 
services rendered and materials fumished said boat at the shipyard 
of the libelant, Robert Palmer & Son Company, at Groton, between 
November 27, 1900, and January 5, 1901, — a certifîcate of lien for said 
services being duly filed in the town clerk's office at Groton, as re- 
quired by the Connecticut statute. The other libel was for $80 for 
towage service rendered by the libelants, L'Hommedieu et al., on 
June 25 and 26, 1900. The vessel was sold for $850. 
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The commissioner finds that the service of towage coustîtutes a good 
and valid lien against the vessel; but as the service was rendered 
nearly six months prior to the time the repairs were made, and as 
there is nothing in the évidence to show any cause for the delay in 
collecting the amount due for towage, the claim of the libelant, Robert 
Palmer & Son Company, for repairs, should take precedence of the 
daim for towage, and, as the avails of the sale are insufficient to pay 
both claims, the whole sum should be paid to libelant, Robert Palmer 
& Son Company. 

Libelants, L'Hommedieu et al., except to the report of the commis- 
sioner on the following grounds : 

"(1) Because the commissioner flnds that the libelants' clalm Is not en- 
tltled to payment from the proceeds of the Sleepy HoUow. (2) Because the 
commissioner flnds that the libelants' clalm must be postponed In favor of 
the clalm of the Robert Palmer & Son Shlp Building & Marine Kailway 
Ctompany, and that the whole of the proceeds must be pald to said Com- 
pany. (3) Because the commissioner finds that the payment of a maritime 
lien must be postponed In favor of a clalm of a lien not maritime, but ae- 
qulred by vlrtue of a statute of the state of Connecticut (4) Because the 
commissioner did not find that the libelants' clalm was entltled to be paid 
In full, wlth Interest and costs, prlor to ail other claims." 

In the earlier décisions it was held that an admiralty lien took 
precedence of a statutory maritime lien, but it is now settled that they 
are of equal rank. The Lottawanna, 21 Wall. 558, 22 L. Ed. 654; 
The J. E. Rumbell, 148 U. S. i, 13 Sup. Ct. 498, 37 L. Ed. 345; The 
Guiding Star (D. C.) 9 Fed. 521; Id. (C. C.) 18 Fed. 264; The 
Wyoming (D. C.) 35 Fed. 548. Claims for materials and supplies 
and for towage are usually considered, in the absence of spécial equi- 
ties, of equal rank. Saylor v. Taylor, 23 C. C. A. 343, "jy Fed. 476; 
Hughes, Adm. p. 339. In thèse circumstances, as the libelants, 
L'Hommedieu et al., made no efïort to collect their claim for towage 
service until after the commencement of this action, — nearly six months 
after the service was rendered, — the whole of the proceeds of sale 
should be paid to libelant, Robert Palmer & Son Company. 

The report of the commissioner is affirmed. 



DARNOLD et al. v. SIMPSON. 
(Circuit Court, W. D. Missouri, W. D. Aprll 2, 1902.) 

No. 2,504. 

L Creditors— Remédies against Surettes— Limitations. 

Though ordlnarlly creditors wUl be allowed to proeeed against prop- 
erty conveyed by thelr debtor to secure hls suretles, such action must be 
taken on thelr part wlthln the statutory perlod of 10 years. or will be 
barred. 

8. Same— Ignorance dp Situation— Effect. 

The mère fact that the debtor concealed hls fraudaient conduct, and 
that the creditors knew nothing of the situation untU a short tlme before 
brlnglng the action, Is Insuffldent to take the case out of the statute 
of limitations, where diligence on the part of the creditors to discover 
the situation would bave enabled them to secure the property In pay- 
ment of thelr debts. 
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8. Same— Lachbb. 

Hegardless of the statute of limitations, lâches on the part of the cred- 
Itors in delaylng thelr action 10 years or more may defeat the right 

J. D. Shewalter, for complainants. 

Lipscomb & Priest, and Lovelock & Kirkpatrick, for défendant. 

McPHERSON, District Judge. This is quite a lengthy bill of com- 
plaint, with much immaterial matter therein. In addition thereto, 
there is an unwârranted and unprovoked attack upon a judge of a state 
court of the state of Missouri, a gentleman with whom I hâve no ac- 
quaintance, but I hâve not the sHghtest doubt is a judge of character 
and purity. If his ruHngs were wrong, then why was there no appeal, 
a course much the better than that of abuse, and allowing a ruling to 
remain which may or may not be an estoppel ? This bill ought to be 
stricken from the files because of the unseemly language of and con- 
cerning the state court of Missouri. But I content myself with making 
this statement to show my own condemnation of such attacks. 

One of complainants is a citizen of Kentucky, and the other of 
Illinois, and the défendant of Missouri, and the amount in controversy 
more than $2,000. In 1858 William Hudgins conveyed certain lands 
in Ray county, Mo., to James Hudgins and Thos. Bayliss, in trust for 
Mary Darnold, for life, and at her death to her heirs. James Hudgins 
died in 1862, and Mary Darnold, 1871. Bayliss, as he had the right 
to do, under said trust deed, sold and conveyed the lands, receiving 
therefor $1,500. In 1873 the probate court of Ray county, Mo., re- 
quired said trustée to give bond in the sum of $3,000 for the faithful 
performance of said trust. William Donaldson, John Harmony, and 
William Holman signed that bond as sureties. In 1877, Bayliss, the 
trustée, gave a mortgage or trust deed conveying certain Missouri 
lands to indemnify said sureties on his bond. Mary Darnold died in 
1871. The plaintifïs are two of the four (by inference of the three) 
heirs of Mary Darnold, deceased. The other heir was settled with 
many years ago by the trustée. Bayliss, the trustée, died many years 
ago, but just when does not appear. The sureties on said bond are 
ail dead, and hâve been for several years. The land covered by the 
trust deed to secure the sureties was, in 1889, conveyed to défendant 
Simpson. And this deed is attacked as having been made fraudulently. 
The prayer is to subject the land covered by the trustee's trust deed 
given to secure the sureties of the trustée. To this bill there is a de- 
murrer, on the grounds, generally, of the statute of limitations, and 
that complainants are guilty of lâches. Ordinarily, creditors such as 
complainants are will be allowed to proceed against property conveyed 
by the debtor to secure his sureties who hâve agreed to stand good to 
the creditor for the debtor. I need not fortify this proposition by 
argument or authorities. But on the face of the alleged cause of 
action it was barred by the statute of limitations of Missouri, under 
any phase of those laws. Any date that may be chosen for any act of 
Bayliss that can be complained of was more than 10 years prior to 
bringing this action. The only allégations seeking to take the alleged 
cause of action out from the statute of limitations are that Bayliss con- 
cealed his fraudulent conduct, and that complainants knew nothing of 
114 F.— 24 
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the situation until a short time before bringing the action. But they 
knew their relationship to the parties to whom the trust was originally 
creatèd. They knew her résidence. The slightest examination of the 
records of the probate court of Ray county, Mo., would hâve put them 
on the track which would hâve led to the unearthing of the whole situa- 
tion. The only allégation is that they did not know until recently. 
This is not sufficient. I do not hâve before me the exact wording of 
the Missouri statute. But Indiana, and many other states, hâve stat- 
utes which provide that the party has lo years in which to bring 
action after the discovery of the fraud. In Wood v. Carpenter, ici 
U. S. 13s, 25 L. Ed. 807, was a case in which it was alleged that com- 
plainant, only a few months since, had discovered the fraud. But the 
suprême court held this not sufficient. The court held the bill de- 
fective, in that there should hâve been allégations showing diligence, — 
showing what had been done to discover the situation. See School 
Dist. V. Deweese (C. C.) 93 Fed. 602, and Id., 100 Fed. 705-712. In 
the case at bar it was within complainants' knowledge of who their 
ancestors were, where their estâtes were situated, and what courts 
took iurisdiction over their estâtes, and the records of such courts 
were open to their inspection. Had they gone there, they would hâve 
ascertained ail facts, and the sureties, and property given to indemnify 
them, would hâve been subjected to the payment of complainants' 
claim. The case of Wood v. Carpenter, has been foUowed with ap- 
proval many times : Pearsall v. Smith, 149 U. S. 233, 13 Sup. Ct. 833, 
37 L. Ed. 713; Félix v. Patrick, 145 U. S. 331, 12 Sup. Ct. 862, 36 
L. Ed. 719; Bâtes v. Preble, 151 U. S. 162, 14 Sup. Ct. 277, 38 L. Ed. 
106; Ware v. Galveston City Co., 146 U. S. 116, 13 Sup. Ct. 33, 36 
L. Éd. 904; Johnston v. Mining Co., 148 U. S. 370, 13 Sup. Ct. 585, 
37 L. Ed. 480, — and by a great many state suprême courts and fédéral 
trial courts. 

I therefore hold that the alleged cause of action is barred by the 
statute of limitations, which statute it is the duty of this court to fol- 
low. 

I do not discuss the question of lâches, but, regardless of the statute, 
I believe and so hold, that the bringing of the action has been so long 
delayed that complainants ought not maintain the action. There has 
been no judgment rendered against the debtor, Bayliss. Neither his 
heirs nor représentatives are made parties. Neither the grantor to the 
alleged fraudulent conveyance nor his heirs are made parties défend- 
ant. Complainants content themselves with making the grantee to 
the alleged fraudulent conveyance, and him alone, a défendant. See 
Gaylord v. Kelshaw, i Wall. 81, 17 L. Ed. 612. 

In the absence of reasons for not making the other parties défend- 
ant, there are many authorities which hold that the bill is fatally de- 
fective. 

But thèse questions I do not décide, as for the other reasons which 
I hâve given the demurrer must be sustained. And the demurrer of 
défendants to complainants' bill is sustained. 



IN BE FURSKi.L. 871 

In re PUESELL. 

(District Court, D. Connectlcut March 18, 1902.) 

Bankruptcy— Priob Procbedings undeb Statb Insolvent Laws— Examika- 
TiON OF Truster in Insolvency. 

Under Bankruptcy Act, § 21, provldlng that a court of bankruptcy may 
requlre any designated person who Is a compétent wltness under the 
laws of the state to appear to be examined concerning the acts, conduct, 
or property of a bankrupt whose estate Is in process of administration 
under the act, a trustée in bankruptcy could requlre the examinatlon of 
a trustée in insolvency appolnted In Connecticut more than four months 
before the commencement of the bankruptcy proceedings, concerning the 
disposition made by hlm of the bankrupt's assets. 

In Bankruptcy. 

A. D. Penney, for the petitioners. 

TOWNSEND, District Judge. The question raised herein con- 
cerns the power of a trustée in bankruptcy in regard to property as- 
signed to a trustée in insolvency under the Connecticut Statutes more 
than four months before the commencement of proceedings in bank- 
ruptcy. The trustée in bankruptcy attempted to examine the trustée 
in insolvency as to the disposition of the assets. The trustée in insol- 
vency under the state law filed a pétition that ail proceedings in regard 
to the assets in his hands as trustée be stayed and dismissed, and 
that ail examinations regarding said matters should proceed no fur- 
ther. 

The facts and the rulings of the référée thereon are stated by him 
as foUows : 

"Bankrupts made an assignment in -Insolvency In the probate court on 
March 9, 1900, and on March 16, 1900, Willls G. Braley was appolnted and 
quallfied as trustée in insolvency of their estate. October 25, 1900, Braley 
filed an account purporting to be a final account showing that the assets had 
been entlreiy eonsumed In the expenses and charges of the trustée, leavlng 
nothlng for the creditors. The hearing on thls account has been continued 
from time to tlme in the probate court and that court has never adjudicated 
upon it. June 18, 1901, the Pursells w^ere adjudicated bankrupt in the United 
States court, and a trustée was thereafter appolnted. The trustée In bank- 
ruptcy has suramoned Braley to appear before the référée In bankruptcy for 
an examinatlon as to the disposition of the assets received by him under the 
assignment in the probate court, and clalms that Braley has failed to take 
part of the assets into hls possession, and has sold part of them, through a 
third party, to himself, and disposed otherwise of part, for the beneflt of hls 
family. Braley iusists that the probate court only has jurlsdictlon of his 
doings under the assignment, and that the district court has no rlght to 
examine hlm in regard to it. 

"The main question hère is whether a trustée in bankruptcy would hâve a 
right to recover judgment against Braley, if it should be fouud tliat he haa 
not acted properly and in good falth in respect to the property assigned by 
the Pursells. A suit for this purpose can only be brought in the state court. 
Will the state court sustaln such a suitï Several cases hâve been cited in 
whlch the proceeding in bankruptcy followed an assignment in a state court. 
But in each of them the proceedings in bankruptcy were instituted within 
four months of the assignment. In the présent case they are instituted more 
than a year after. The efCect of the United States bankrupt act of 1898 upon 
the opération of the state Insolvent law was carefully considered by the su- 
prême court of errors of Connecticut, its highest appellate court, in Ketcham 
V. McNamara, 72 Conn. 709, 46 Atl. 146. That was a suit brought by a trustée 
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In Insolvency to set aside a conveyance made in actual fraud of créditera. The 
court holds that the Insolvent law of Connecticut bas been suspended by the 
United States bankrupt act Refening to the suit by the trustée In in- 
solvency, the court says (page 713, 72 Conn., and page 148, 46 Atl.): 'His 
only rlght to malntain such an action cornes from the decree by whlch he 
was appolnted or conflrmed. Congress has seen fit to provide a différent 
means of Impeachlng such transactions, and one that leads to différent re- 
sults, both as to the debtor and his creditors. That no resort to this means 
has ever been had Is not important It was, after four months from the pas- 
sage of the aci, at latest, the only means that could be pursued to set aside 
fraudulent conveyances, which, like that in the case at bar, were thereafter 
executed.' And the following language, although obiter, seems Intended to 
express the opinion of the court upon the point In question: 'Any différent 
construction of the act of congress would often lead to frltterlng away in- 
solvent estâtes In légal expenses. One creditor vfould resort to the state 
Insolvent court Another, later, -would institute bankruptcy proceedings in 
the district court of the United States. Costa would accrue In each tribunal, 
and In sults brought under orders of each. Cîredltors proving clalms in the 
Btate court would hâve to présent them again In that of the United States, 
and yet the proceedings there, if taken more than four months after the act 
of bankruptcy, migbt resuit in nothlng more than a barren decree adjudicat- 
ing the debtor, In deed, a bankrupt but affording no means of reelaiming 
property whlch he had previously made way with or placed In the hands of 
a trustée In Insolvency.' The last sentence quoted Implies that under the 
construction of the act of congress adopted by the court to wlt, that the 
state law has been totally suspended, the trustée in bankruptcy may reclaim 
property which the bankrupt had previously placed in the hands of a trustée 
In Insolvency, even though the proceedings in the state court were begun 
more than four months before the proceedings in the United States court 
The motion of Braley is overruled, and the examinatlon as to his disposi- 
tion of the assets placed in his hands by the bankrupt wlU proceed." 

The question is apparently a novel one. No précédents bearing 
directly upon it hâve been cited. The statement of the référée also 
shows that "most of the daims fîled with the référée were proved be- 
fore the commissioners and in the probate court, but ten of the claims 
filed with the référée, aggregating $591.30, were not so fîled." 

There is not, as yet, any attempt to set aside any conveyances made 
in good faith by the trustée in the probate court. Although the ac- 
count of the trustée in that court was filed considerably more than 
a year ago, the court has never adjudicated upon it, and it seems 
most probable that in view of Ketcham v. McNamara, 72 Conn. 709, 
46 Atl. 146, cited by the référée, it will proceed no further in the 
matter, Whether the creditors of the bankrupt can hâve any remedy 
in the state courts if the trustée has really abused his position is very 
doubtful. 

It is not necessarily impossible that the property assigned to him 
may not hâve been of sufficient value to pay ail the claims proved in 
the probate court, and leave a balance to be recovered by the trustée 
in bankruptcy. It seems probable that the highest courts in Con- 
necticut would hold an attempt at an assignment in the probate court 
to be void, except in so far as those who hâve joined in it of assented 
to it are estopped from contesting it. If the probate court has juris- 
diction, it was the duty of the trustée in insolvency to press the hear- 
ing of his account in that court to conclusion. 

The bankruptcy law (section 21) provides that a court of bankruptcy 
may require any designated person who is a compétent witness under 
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the laws of the state to appear to be examined conceming the acts, 
conduct, or property of a bankrupt whose estate is in process of ad- 
ministration under this act. The provisions of this section are ap- 
parently broad enough to cover the examination in question. The 
trustée in bankruptcy should be allowed to test bis rights in the state 
court, and should be allowed to use ail means which the bankrupt 
act places at his command for obtaining the information necessary 
for the purpose. 
The décision of the référée is afiîrmed. 



In re RYAN. 

(District Court, M. D. Pennsylvanla. Aprll 4, 1902.) 

No. 57. 

INVOLDNTAKY BaNKBUPTCY — AmODNT of ClAIMS— JnRISDICTION. 

Payments made by a bankrupt to certain of the petltlonlng credltors, 
reducing the aggregate amount of the petitlonlng credltors' clalms below 
the statutory llmlt, does not defeat the jurlsdlctlon of the bankruptcy 
court, where subsequently enough other credltors corne in to ralse the 
amount above the jurlsdictlonal llmlt 

In Bankruptcy. Exceptions to report of référée. 

W. J. Young, for exceptions. 

C. M. Culver and H. K. Mitchell, for petitioners. 

ARCHBALD, District Judge. At the date of filing the pétition, 
October ii, 1901, the claims of the petitioning creditors amounted 
to $513.80. Subsequently, and before the adjudication, the bankrupt 
made certain small payments to two of them, amounting in ail to $38, 
which reduced the aggregate amount of the claims as they then stood 
below the statutory limit. Within a few days afterwards, however, 
two other creditors, holding claims to the amount of $78.60, petitioned. 
to join in the proceedings. Is this sufficient to sustain the jurisdic- 
tion of the court, or was it ousted by the réduction of the claims of 
the original petitioners below the sum of $500? The référée has 
found in favor of the proceedings, and I am satisfied that this is a 
correct conclusion. The pétition was good when it was filed, and 
the proceedings which were thus instituted inured to the benefit of ail 
parties. By the express provisions of the bankrupt act (section sçf), 
other creditors were entitled to come in at any time and join in them, 
and the pétition could not be withdrawn or dismissed without con- 
sent or for want of prosecution until notice had been given them. 
Section 59g. The purpose of the latter provision undoubtedly is to 
prevent collusion, and enable creditors to exercise the right to come 
in if they désire. The payments made by the bankrupt in the présent 
instance, in the évident attempt to oust the jurisdiction of the court, 
were therefore of no efifect, enough other creditors having now joined 
in the proceedings to raise the amount above the jurisdictional limit. 

The report of the référée is confirmed, and an adjudication orderft'l 
as prayed for. 
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CLARK V. ALLEN, Marshal. 
(District Ck)Urt. W. D. Virginia. Aprll 4, 1902.) 

1. JnDGMENTS IN Criminal Casks— Enporcembnt. 

Rev. St. § 916, provlding that tlie party recoverlng a Judgment In any 
common-law cause in a fédéral circuit or district court shall be entltled 
to similar remédies on the same as are provlded in like causes by the 
law of tlie State, does not apply to Judgments in crimlnal cases. 
î. Bame— CoNSTBCCTroN OP Statutb. 

Rev. St. § 1041, provlding tliat Judgments in crimlnal and pénal cases 
as to the fine or penalty may be enforced by exécution agalnst the prop- 
erty of the défendant in like manner as judgments in civil cases are en- 
forced, means only that the government in enforcing judgments for fines 
and penalties Is not restrlcted to mère imprisonment of the défendant, 
but may proceed also by exécution agalnst hls property. 
8. Same— HoMESTEAD Exemption— Assertion against Fine. 

Rev. St f 104:2, provides that a poor convlct, who has been Imprlsoned 
because of tlie nonpayment of a fine, may be released on inaking oath 
that he has no property (exceedlng $20 lu value), except such as Is by 
the State law exempt from belng taken on "civil precept for debt." 
There is no United States statute expressly making a homestead in 
Virginia subject to fines Imposed by the government. Helê that, though 
the homestead laws of Virginia apply only to contract debts, and the 
exemption caimot be claimed against a fine due to the state, or even 
against a judgment for tort obtained by a private Individual, the exemp- 
tion may be asserted against a fine due to the United States government 

A. I. Harless, for complainant. 
J. C. Blair, Asst. U. S. Dist. Atty. 

McDOWELL, District Judge. At a former term J. B. Clark was 
tried on an indictment charging him with retailing liquor without 
license (Rev. St. § 3242), found guilty, and sentenced to 30 days' 
imprisonment and to pay a fine of $100 and costs. He served ont his 
term of imprisonment, and, after having served 30 days on account of 
the nonpayment of the fine, he made the oath under Rev. St. § 1042, 
and was released. Thereafter fieri facias was issued directing the 
marshal to make the fine of $100 and $96.40 costs out of the goods, 
chattels, and real estate of the convict. Under this exécution the 
marshal levied on certain real estate belonging to Clark and advertised 
it for sale. After the levy, but before sale, Clark filed a homestead 
deed, whereby he set apart as a homestead the real estate levied on, 
as well as certain personal property. He then applied for an injunc- 
tion restraining the marshal from selling the land. On August 25, 
1900, a temporary injunction was granted. The pétition praying for 
the injunction allèges that Clark is a householder and head of a family, 
and that his entire estate is less in value than the amount exempt 
under the Virginia homestead laws. The case is before the court on 
a demurrer to the pétition. 

The only question presented by counsel is whether or not the home- 
stead exemption can be claimed as against a judgment for a fine in 
favor of the government. The homestead laws of this state are unlike 
those generally in force, in that they apply only to contract debts. 
Article 11 of the state constitution reads: "Every householder or 
hçad of a family shall be entitled * * * to hold exempt from levy,. 
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seizure, garnisheeing, or sale under any exécution, order or other 
process, issued on any demand for any debt heretofore or hereafter 
contracted, his real and personal property, or either, * * * to the 
value of not exceeding two thousand dollars to be selected by him." 
Then foUow certain exceptions not now of importance. The statute 
(section 3630, Code 1887) reads, " * * * on any demand for any 
debt or liability on contract * * *." The right to sélect property 
and set it apart as a homestead after judgment, but before a sale, 
by filing a homestead deed, is not questioned. In Whiteacre v. Rec- 
tor, 29 Grat. 714, 26 Am. Rep. 420, the court of appeals of Virginia 
decided that the homestead exemption cannot be claimed against a 
fine due the commonwealth, imposed for a violation of the criminal 
laws. So far as I am advised, this décision, rendered in 1878, has 
never been overrruled, or ever questioned, by the court of appeals. 
I am compelled to treat it as the proper construction of the state law. 
In Frazier v. Baker (1881) 5 Va. Law J. 565, the court of appeals 
held that the homestead exemption could not be claimed against a judg- 
ment for a tort. In Burton v. Mill (1884) 78 Va. 468, the same court 
made the same ruling as to a judgment for damages for breach of 
promise to marry, holding such damages to be, not a debt contracted, 
but a quasi tort. It is true that the late Judge Hughes, United States 
district judge, Eastern district of Virginia, in Radway's Case (1877) 3 
Hughes, 609, Fed. Cas. No. 11,523, held to the contrary. But the rul- 
ings of the state court of appeals (the court of last resort) are, I con- 
ceive, of higher authority on the construction of the state law. By Rev. 
St. § 1042, a poor convict who has been imprisoned 30 days, solely be- 
cause of the nonpayment of a fine, or fine and cost, may be released 
on making oath that he has no property (exceeding $20 in value) ex- 
cept such as is by the state law exempt from being taken on civil 
precept for debt. This language clearly includes the property exempt 
from sale for a judgment on a contract debt. The bearing of this 
section on the question will be considered later. At présent the point 
of most interest is to learn where, if at ail, congress has shown an in- 
tent to give to the fédéral government in the enforcement of fines 
imposed in Virginia the same rights that are exercised by the state of 
Virginia in enforcing fines imposed by the state courts for violations 
of the state criminal laws. By section 916, Rev. St., the party recov- 
ering a judgment in any common-law cause in any circuit or district 
court shall be entitled to similar remédies upon the same as are now 
provided in like causes by the laws of the state. It is settled that the 
language — "the party recovering a judgment" — includes the govern- 
ment. Green v. U. S., 9 Wall. 655, 19 L. Ed. 806; Fink v. O'Niel, 
106 U. S. 272, I Sup. Ct. 325, 27 L. Ed. 196. But this section in 
terms applies only in "common-law causes." If no similar statutes 
had been construed, we might be at liberty to treat the term "common- 
law causes" as including ail causes, civil and criminal, other than eq- 
uity or admiralty causes. But section 721, Rev. St., providing that 
the laws of the several states shall be regarded as the rules of décision 
in trials at common law in the courts of the United States, has been 
, construed as not applying to criminal trials. U. S. v. Reid, 12 How. 
361, 13 L. Ed. 1023. Section 858, Rev. St., which, after providing cer- 
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tain rulés as to the competency of witnesses, reads, "In ail other re- 
spects, the laws of the state in which the court is held shall be the 
rules of décision as to the competency of witnesses in the courts of 
the United States in trials at common law, and in equity and ad- 
miralty," — has also been held not to include criminal trials. Logan 
V. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; U. S. v. 
Hall (D. C.) 53 Fed. 352. In view of the similarity of the language 
used in the three statutes, and of the construction put upon this lan- 
guage by the suprême court, I do not feel at liberty to construe sec- 
tion 916 as applying to judgments in criminal cases. 

In this connection section 1041, Rev. St., has given me some trouble. 
It provides that judgments in criminal and pénal cases, as to the fine 
or penalty, may be enforced by exécution against the property of the 
défendant in like manner as judgments in civil cases are enforced. 
But the best conclusion I can reach is that this section means nothing 
more than that the government in enforcing judgments for fines and 
penalties is not restricted to mère imprisonment of the défendant ; that 
it may proceed also by exécution against the defendant's property, as 
in civil cases. It would seem, therefore, that congress has not seen 
fit to provide any greater rights for the fédéral government when col- 
lecting fines imposed in criminal cases by exécution than are given in- 
dividuals in the collection of private debts. It follows that the mère 
fact that the state of Virginia in collecting fines is not hampered by 
the homestead laws does not necessarily give the same right to the 
fédéral government. It is true that in this state an individual recov- 
ering a judgment for a tort has the right to subject the homestead. 
But nothing follows from this fact except that, when the government 
recovers in Virginia in a civil action for tort, its judgment can be 
enforced against the tort feasor's homestead It does not follow 
that the government's judgment in a criminal case can likewise be 
enforced against the convict's homestead. The analogy between a 
fine and a judgment in tort is strong; but it is only an analogy. If 
congress had intended that the government should hâve greater rights 
in the States where the homestead is not exempt from torts, or in the 
two States (Thomp. Homest. § 386) where commonwealth fines are 
not subject to the exemption, than in other states, it would hâve 
made some spécifie provision for such cases. 

It is rather startling to be led to the conclusion that in this state 
the fédéral government has not as great rights in collecting fines as 
has the state, and that it has not even as great rights as has an in- 
dividual recovering a judgment in tort. But I am forced to this 
conclusion, not only because of the absence of any fédéral législa- 
tion specifically giving the government such rights, but also because 
of the intent evidenced by Section 1042. This section provides for the 
discharge from prison of a convict if he has no property, exceeding 
$20, except such as is exempt from civil precept for debt. This im- 
plies that the exemption is allowed the convict notwithstanding that 
his homestead is not by the state law exempt from process for the 
collection of a state criminal judgment. Otherwise, why "civil pre- 
cept" for debt? Again, imprisonment for debt, or for the nonpay- 
ment of a fine, was ever imposed merely to coerce payment thereof. 
It would be anomalous to discharge one imprisoned for nonpayment 
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of a fine, if the very affidavit made to effect his release showed that 
he had, or might hâve, property subject to the payment of the fine. 
If it had been the intent of congress to subject the homestead in 
Virginia and Georgia to fines, because those two states subject it, 
I think some spécial and spécifie provision would hâve been made 
as to those two states. The absence of any such provision leads 
to the belief that congress, whether to hâve uniformity throughout the 
United States in the collection of fines, or because it adopted the view 
that the homestead was intended for the benefit of the family, and 
as a shield against the improvidence, indolence, or criminality of the 
head of the family, intended that in ail the states the govemment 
should hâve no greater rights against the homestead than the state 
law gives to the least favored individual judgment creditors. It is 
certain, as seen by its OMrn homestead statutes, that congress has 
adopted the view that the gênerai policy of the homestead exemption 
laws is a wise one. It is also certain, as is shown by section 1042, that, 
at least in the majority of the states, congress does not intend that 
the homestead shall be subjected to the payment of fines imposed 
for violations of the fédéral statutes. The fédéral government is great 
enough and wealthy enough to make very plausible the contention that 
congress intended that in every state having any sort of homestead 
exemption laws the familles of poor convicts should hâve the benefit 
of such exemptions. Thèse views, which, I must confess, are not 
entirely satisfactory, are in some measure strengthened by the follow- 
ing language used in the opinion in Fink v. O'Niel, 106 U. S. 272, i 
Sup. Ct. 325, 27 L. Ed. 196: 

"Nothlng can be more clear than this [referrlng to section 1042, Eev. St.] 
as a récognition by congress that In case of exécution upon Judgments In 
civil actions the United States are subject to the same exenaptlons as apply 
to prlvate persons by the law of the state In which the property levled on Is 
found; and that, by this provision In favor of poor convicts, it was in- 
tended, even In cases of sentences for fines for crimlnal offenses against the 
laws of the United States, that the exécution against property for Its col- 
lection should be subjected to the same exemptions as In civil cases." 

It follows that the demurrer must be overruled. 

No opinion is expressed as to the legality of a levy of exécution on 
real estate in this state, since it is unnecessary to détermine this ques- 
tion. 



WADB T. NATIONAL BANK OF COMMERCE OF TACOMA et al. 

(Circuit Court, D. Washington, W. D. March 21, 1902.) 

Malioiods Prosbcution of Civil Action. 

Action wlU lie to reeover for injuries to réputation and business caused 
by mallclous prosecutlon of a civil action without probable cause, lu 
which a complalnt was filed containlng false and defamatory matter. 

At Law. Action to reeover damages for alleged malicious prosecu- 
tion of a civil action, in which the pleadings contained slanderous 
accusations, injurious to the présent plaintiflf. Demurrer to complaint 
overruled. 

Stiles & Nash, for plaintiff. 

Bogie & Richardson, for défendants. 
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HANFORD, District Judge. The deniurrer to the complaint in 
this case raises the question whether an action can be maintained to 
recover damages for injuries to the plaintiff's réputation and business 
caused by the malicious prosecution ôf a civil action without probable 
cause, in which a complaint was filed containing false and defamatory 
matter ; there having been in said action no arrest or détention of the 
plaintiff, nor seizure of or interférence with his property by any form 
of process. Upon the argument the demurrer was well supported 
by citations from text-books and adjudged cases. Some of the author- 
ities hold that it is contrary to public policy to permit htigants to re- 
verse their positions, and consume the time of the courts in a mère 
prolongation of disputes which hâve been once adjudicated. Others 
maintain that the taxable costs recovered by a défendant in an action 
is the légal measure of compensation which he may claim for whatever 
injuries he may hâve sufïered by being compelled to appear in court 
and défend an action prosecuted wrongfully ; and others hold that the 
courts of justice must be kept open and free to ail who may invoke 
their ^protection, and that a plaintifï who submits his controversy for 
adjudication to a lawfully constituted tribunal should not be subjected 
to the péril of being sued for damages if he fails to secure a judgment 
in his favor. By other authorities the rule is established that the al- 
légations of a pleading which are relevant to the issue are privileged, in 
the sensé that, although defamatory and false, an injured person can- 
not maintain an action to recover compensation for any injury caused 
thereby. On thèse several grounds, and upon the authorities referred 
to, the défendants contend that this action cannot be maintained. For 
the sake of brevity I will give only a list of authorities cited, without 
arranging them with référence to the several propositions supported, 
or commenting thereon: Wetmore v. Mellinger, 64 lowa, 741, 18 N. 
W. 870, 52 Am. Rep. 465; McNamee v. Minke, 49 Md. 133; Suprême 
Lodge v. Unverzagt, 76 Md. 104, 24 Atl. 323; Smith v. Buggy Co., 
175 111. 619, 51 N. E. 569, 67 Am. St. Rep. 242; Tribune Co. v. Bnick 
(Ohio) 56 N. E. 198, 76 Am. St. Rep. 433; Terry v. Davis, 114 N. 
C. 31, 18 S. E. 943; Ely V. Davis, m N. C. 24, 15 S. E. 878; Mayer 
V. Walter, 64 Pa. 283; Mitchell v. Railroad Co., 75 Ga. 398; Bitz 
v. Meyer, 40 N. J. Law, 252, 29 Am. Rep. 233; Potts v. Imlay, 4 
N. J. Law, };jj, 7 Am. Dec. 603 ; Rice v. Day, 34 Neb. 100, 51 N. W. 
464; Commerce Co. v. Levi (Tex. Civ. App.) 50 S. W. 606; Biering v. 
Bank (Tex. Sup.) 7 S. W. 90; Johnson v. King, 64 Tex. 226; Tun- 
stall v. CHfton (Tex. Civ. App.) 49 S. W. 244; Eberly v. Rufif, 90 
Pa. 259, I Am. Lead. Cas. (4th Ed.) 210; Willard v. flolmes, Brook 
& Haydens Co., 142 N. Y. 492. 37 N. E. 480; Cooley, Torts (ist Ed.) 
188, 189; Id. (2d Ed.) 217, 220; Crockery Co. v. Haley, 6 Wash. 
302, 33 Pac. 650, 36 Am. St. Rep. 156; Abbott v. Bank, 20 Wash. 
552, 56 Pac. 376; Id., 175 U. S. 409, 20 Sup. Ct. 153, 44 L. Ed. 217; 
Ray v. Law, Fed. Cas. No. 11,592; Luby v. Bennett (Wis.) 87 N. W. 
804. 

The défendant also contended that, if the action can be maintained, 
the recovery must be limited to the amount of the actual pecuniary 
loss, in the way of expenses necessarily incurred in defending the 
former suit, over and above the taxable costs (Closson v. Staples, 42 
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Vt. 209, I Am. Rep. 316; Eastin v. Bank, 66 Cal. 123, 4 Pac. 1106, 
56 Am. Rep. 77; Brown v. City of Cape Girardeau, 90 Mo. 377, 2 S. 
W. 302, 59 Am. Rep. 28; 19 Am. & Eng. Enc. Law [2d Ed.] 652), and 
that as the complaint allèges expenditures amounting to only $500, 
and no greater sum can be recovered in any event, the amount in- 
volved is net sufficient to make a case cognizable in this court. 

On the main question, — as to whether the action will lie to recover 
damages for injury to réputation and business prospects, there is a 
conflict of authorities ; and, as the point has not been decided by an 
appellate court having jurisdiction to review the décisions of this court, 
it is necessary to consider the reasons as well as the authorities. The 
common law of England, so far as it is applicable to existing condi- 
tions in this country, fumishes the ruie of décision for the courts in 
this State; and by the ancient common law cases of this nature were 
controlled by the elementary principle that a wrongful act causing in- 
jury entitled the injured party to compensation in money, and there was 
no rule barring such an action as this on any theory that the rights 
of an individual may be sacrificed out of regard for public policy or 
convenience, or any notion that the prosecution of an action in bad 
faith, and for the mère purpose of inflicting an injury, is a matter of 
right or privilège. The first departure from this rule of the common 
law has been traced to an English statute, referred to in the bocks as 
the "Statute of Marlbridge" (52 Hen. III.), which gave a successful 
défendant the right to recover damages as well as costs in the original 
action. 19 Am. & Eng. Enc. Law (2d Ed.) 652. There being no 
statute or rule of practice in this state by which a défendant can claim 
damages for malicious prosecution without bringing an independent 
action, we are not required to blindly follow English décisions based 
upon the statute of Marlbridge. AU the arguments which may be 
drawn from the public policy idea, and from considération of the evil 
conséquences which may resuit from making one lawsuit the founda- 
tion for another, are proper only for considération of the législature. 
The courts are not authorized to create rules clianging the law and 
denying substantial rights for any such reasons. The gravamen of 
the wrong charged against the défendants is their bad faith, in misus- 
ing judicial process, intentionally, to oppress and injure the plaintifï ; 
and I am unable to accept as a right principle the proposition that to 
employ the judicial power of the government as an instrument to in- 
flict a wanton injury is any man's privilège. It is my opinion that the 
true doctrine is afîîrmed in the text-books and décisions denying that 
a case such as this must be excepted from the gênerai rule making 
a wrongdoer liable for damages to a party suffering injury as a con- 
séquence of his wrongful act. See Cooper v. Armour (C. C.) 42 Fed. 
215, 8 L. R. A. 47, and cases therein cited; Newell, Mal. Pros. §§ 23, 
24, 26, 28; Eastin v. Bank, 66 Cal. 123, 4 Pac. I106; Machine Co. 
v. WiUan (Neb.) 88 N. W. 497; Kolka v. Jones (N. D.) 71 N. W. 
558, 66 Am. St. Rep. 615. 

Démarrer overruled. 
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MOORE T. NEW ORLEANS WATEKWORKS CO. 

(Circuit Court, E. D. Louislana. March 14, 1902.) 

No. 12,973. 

L Drainasb Commission— Watbrwobks Company— Peoteotion of Police 
Power. 

Both the drainage commission of New Orléans and the New Orléans 
Waterworks Company are agencles of tlie state and clty In providing for 
the public health and safety, and both are entltled to the support and 
protection of the police power In executlng tbelr respective functlons. 

8. Waterworks Company— Propbrxt—Watbr Mains and Pipes. 

The water mains and pipes, as laid in the public streets of New 
Orléans and forming part of the waterworks System, are the property 
of the New Orléans Waterworks Company. 

8, 8ame— Rbmotal of Mains and Pipes bt Drainage Commission— Police 
Power — Payment of Compensation — Injunction. 

The drainage commission. In prosecutlng its drainage works in the 
clty of New Orléans, cannot require the removal of mains and pipes 
belonging to the New Orléans Waterworks Company, thereby Interfering 
wlth the latter's legltimate business by cutting ofC the water supply 
through many large tracts of the clty, without previously making just 
and adéquate compensation, as requlred by Const La., art. 167, declar- 
Ing that private property shall not be taken or damaged for public pur- 
poses without Just compensation belng first made; and If it attempts 
to do so, an injunction pendente llte should issue to protect the com- 
pany's rights. 

4. Same — Agrbbment bt Waterworks Company — Validity as against Ee- 
ceiver. 

An agreement made by the waterworks company wlth the drainage 
commission respecting the removal of the pipes at the former's expansé, 
and the settlement of the rights of the parties in a subséquent amicable 
suit, not supported by any considération, however binding on the water- 
works Company Itself, could not blnd a receiver afterwards appointed 
for the Company and holding the property for the bondholders uuder a 
paramount title. 

In Equity. 

Robert Moore, an allen, filed the blll In this case on November 14, 1901, 
praying for the appointment of a receiver for the New Orléans Waterworks 
Company, a corporation organized under the laws of the state of Louisiana. 
Frank T. Howard was appointed receiver of sald corporation on said date, 
and duly qualifled as such receiver. On February 17, 1902, the receiver flled 
a pétition In the receivership proceedlng, praying for an injunction agaiust 
the drainage commission of New Orléans and the National Oontractlng Com- 
pany, to prevent them from Interfering with or trespasslng upon the prop- 
erty, or disturbing the mains and connections therewlth, of tlie New Orléans 
Waterworks Company, and praying, further, for référence to a master to 
take an account of damages already Infllcted. A rule nisi was entered on the 
pétition, dlrecting the drainage commission and the contraeting company to 
show cause why an injunction should not Issue. The drainage commission 
flled a return and answer to the rule. The contraeting company filed no rfj- 
turn or answer to the rule. The matter was heard upon the pleadings, affida- 
vlts, exhlblts, and arguments of counsel. 

Rouse & Grant, for the receiver. 

J. R. Beckwith, for the New Orléans Waterworks Company. 

Carleton Hunt, for the drainage commission of New Orléans. 

FARDEE, Circuit Judge. A full statement of this case covering 
the pleadings and questions argued and presented is unnecessary, be- 
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cause on the présent application only action pending the litigation is 
wanted, and the reasons which control my action can be shortly given. 
The case bas been argued as though the drainage commission of 
New Orléans was vested with Ml possession of the police power of the 
State, to the exclusion of ail and any rights of the New Orléans Wa- 
terworks Company, while the fact is that both the commission and 
the waterworks company are agencies of the state and city in provid- 
ing for the public health and safety, and that both are entitled to the 
support and protection of the police power in executing and perform- 
ing the functions respectively assigned; and the work of each would 
seem to be of equal importance from the sanitary standpoint, as the 
one is intended to bring a sufBcient supply of water into the city for 
the supply of the inhabitants, and the other to expel from the city the 
overfiow and surface water. If there were only room for one of thèse 
agencies, it might be argued with great force that the waterworks 
company, being prior in time and in possession with its mains and 
pipes laid, would hâve the suprême right ; but, fortunately for ail, there 
is room for both, and the condition is that with certain removals and 
transfers of water mains and pipes the plans of drainage as determined 
by the city and intrusted to the commission can be fully carried out ; 
and the matter in hand hère is to détermine at whose expense shall 
be the removal and replacement of the water mains and pipes. It is 
to be noticed that the commission has been provided with large funds 
to carr}- on and exécute its work, and to pay the costs and expenses 
of the same, and this présupposes that, for work donc and property 
taken necessaiy and proper to the construction, compensation is to 
be made. Are the water mains and pipes, as laid in the public streets 
of the city of New Orléans, and forming a part of the waterworks Sys- 
tem, the property of the New Orléans Waterworks Company? Un- 
questionably ; because the case shows that many of them as laid were 
directly purchased from the city under state authority, and the bal- 
ance hâve been laid under a contract with the state and city, which 
contract has been declared valid beyond the impairment by state lég- 
islation, in Waterworks Co. v. Rivers, 115 U. S. 674, 6 Sup. Ct. 273, 
29 L. Ed. 525. Does the waterworks company own this property 
subject to the legitimate exercise of the police power of the state? 
Unquestionably ; but the waterworks company also owns the property 
under the protection of constitutional principles, and as declared in 
the constitution of the state of Louisiana, article 167, which provides 
"that private property shall not be taken or damaged for public pur- 
poses without just and adéquate compensation being first made." In 
prosecuting its drainage works in the city of New Orléans, the drain- 
age commission requires the removing of certain mains and pipes of 
the waterworks company, with the resuit that the mains and pipes 
are taken or damaged, the legitimate business of the waterworks com- 
pany interfered with and damaged by cutting off the supplies of water 
through many and large tracts of the city. If carried out, is this the 
taking or damaging of the waterworks property for public purposes, 
within the meaning of article 167 of the constitution above quoted? 
It certainly is a taking and damaging of the property. If part of the 
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mains and pipes can be removed, why not ail ? Why cannot the drain- 
age commission go through every street in which there are mains and 
remove the same? It is no answer to say, "We do not take your 
property, we just remove it;" for, when removed, it is nothing but 
iron pipes, and no longer a part of the System. Nor is it an answer 
to say that after we hâve removed your mains you may replace them 
somewhere else out of our way; for this ail requires expense, sub- 
jects the waterworks Company to damage, and is équivalent to saying, 
"We do not take or damage your property, for after we hâve removed 
your mains and pipes you can get others placed elsewhere." This 
question seems too plain for further discussion. 

Is such taking or daraaging warranted as a legitimate exercise of 
the police power of the state without compensation is first made? The 
question covers a very large field. Many cases hâve been, and can 
be, cited, where, in the legitimate exercise of the police power, prop- 
erty has been incidentally, more or less remotely, and, perhaps, even 
directly, damaged through the exercise of the police power, without 
requiring compensation to be made to the owners of property so dam- 
aged; but I hâve found no well-considered case, and none has been 
cited to me, where private property has been actually taken or physical- 
ly damaged that the owners were held not to be entitled to damages. 
In National Waterworks Co. v. City of Kansas (C. C.) 28 Fed. 921, 
there was no such contract as hère, and there was a réservation in 
favor of the city as to the désignation of streets, etc., where pipes 
might be laid. Under a constitutional provision of the state of Illinois, 
which is very similar to the constitutional provision of the state of 
Louisiana, the suprême court of the United States, in City of Chi- 
cago v. Taylor, 125 U. S. 161, 8 Sup. Ct. 820, 31 L. Ed. 638, hâve 
discussed and decided the matter, with the resuit that the owner was 
entitled to compensation in ail cases where private property has "sus- 
tained a substantial injury from the making and using of an improve- 
ment that is public in its character, whether the damage be direct, as 
when caused by trespass or physical invasion of the property, or con- 
sequential, as in a diminution of its market value." Other interesting 
cases in this respect are Pumpelly v. Green Bay Co., 13 Wall. 166, 
20 L. Ed. 557; Ponchartrain R. Co. v. Board of Com'rs of Orléans 
Levée Dist., 49 La. Ann. 576, 21 South. 765 ; Eaton v. Railroad Co., 51 
N. H. 504, 12 Am. Rep. 147. See, also, Chicago, B. & Q. R. Co. v. 
City of Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 978, where- 
in it is held that "since the adoption of the fourteenth amendment, 
compensation for private property taken for public uses constitutes 
an essential élément in 'due process of law,' and that without such com- 
pensation the appropriation of private property to public uses, no mat- 
ter under what form of procédure it is taken, would violate the pro- 
visions of the fédéral constitution." In the light of thèse authorities, 
and under the facts of this case, I am disposed to hold at this time, 
and for this case, that the police power of the state, so far as vested 
in the drainage commission under the législation which créâtes the 
commission, goes to the extent of, and no further. than, the right to 
the joint occupancy of the streets of the city with the waterworks 
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Company, and the right to remove and replace, provided the same can 
be replaced, the mains and pipes of the waterworks company, wher- 
ever necessary to secure such joint occupancy and construct works in 
accordance with the plans for drainage adopted by the city ; but that 
so far as it may be found necessary in prosecuting the drainage work 
to appropriate, expropriate, take, or damage the property of the New 
Orléans Waterworks Company, including the removal and replacing 
of waterworks mains and pipes, it can only lawfully proceed by previ- 
ously making just and adéquate compensation. 

The correspondence introduced in évidence between the président 
of the waterworks company and the président of the drainage com- 
mission with regard to the matter of removing and relaying water 
mains and pipes, as might be necessary to give the drainage commis- 
sion right of way, and to the efïect that the waterworks company, re- 
serving its rights, would, as notified and required, remove its mains 
and pipes and replace them elsewhere at the expense of the waterworks 
company, the same to be adjusted and settled in an amicable suit at 
the conclusion of the work, is very creditable to the public-spirited 
waterworks' officiais, but it resulted, so far as it was an agreement at 
ail, in an agreement without considération, and not binding on the wa- 
terworks company beyond the pleasure of its board of directors. And, 
however binding it may hâve been on the waterworks company, it is 
not binding at ail upon the receiver in this case, who holds for the 
bondholders under a paramount title. Besides this, the receiver is 
not in funds nor condition to advance the necessary expenses, and it 
is somewhat as counsel asserts that the drainage boards and drain- 
age commissions and other temporary public agencies are of a transii 
tory nature, with no certainty of being in existence to meet demands 
of a receiver, who is also a temporary ofiGicer, to be settled at the end 
of a litigation. 

So far as the présent suit seeks a relief for outlays and expenses and 
damages incurred before the appointment of the receiver, it may be left 
to the termination of the litigation herein in due course. So far as 
the interférences are made by the drainage commission with the prop- 
erty in the hands of the receiver, and since his appointment, either the 
drainage commission must remove the waterworks mains and pipes 
as found in its way and relay the same at its own expense, and without 
unnecessary hindrance or delay, or must make arrangement with the 
receiver to do the said work, either by advancing the funds necessary, 
or by giving satisfactory security to pay the same in due course; or, 
an injunction pendente lite may issue for the protection of the re- 
ceiver and the property in the custody of the court. 
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PEOPLB'S GASLIGHT & COKE CO. v. CITY OP CHICAGO et aL 

(Cli'cuit Court, N. D. Illinois, N. D. January 15, 1902.) 

No. 25,780. 

L CCHSTITOTIONAI- LaW— IMPAIEING OBLIGATION OF COMTBACT — ORDIN AUGB 

Regulating Pbick op Gas. 

TJnder the Illinois constitution of 1870, and the gênerai Incorporation 
act adopted In conformlty therewlth, there is a reseryed power In the 
State to regulate from tlme to tlme, wlthln reasonable limlts, the rates 
to be charged by gas companles Incorporated under such act. In the ab- 
sence of expllclt eontracts created by ordlnance flxlng such rates. Act 
June 5, 1897, authorlzes gas companles doing business In the same city 
or town to consolidate into a single corporation, whlch shall be one of 
the merging companles, but proviées that the Consolidated corporation 
shall be subject to the légal obligations restlng upon each of the con- 
stituent companles, none of them belng. In the contemplation of the act, 
extinguished. Oomplainant, a Chicago gas company, was Incorporated 
In 1855 by spécial act, which, as subsequently amended, gave the city 
the right to regulate Its charges, but provided that It should not hâve 
nuthority to compel the company to furnish gas at a less rate than $S 
per thousand feet. Subsequently complalnant acquired by consolidation, 
under Act 1897, the Unes of other companles organized af ter 1870, and later 
brought suit In a fédéral court agatnst the city to enjoin the enforcement 
against It of an ordinance limiting the charge to be made for gas by any 
corporation or person furnlshlng the same to 75 cents per thousand feet, 
the blU alleging that as applled to complalnant such ordinance was un- 
constltutional as Impalrlng the obligation of the contract made by its 
charter, as denylng It the equal protection of the laws, and as deprlving 
It of Its property wlthout due process of law. Eelé that. In the absence 
of allégations showlng that the rate flxed by the ordinance was un- 
reasonable, complalnant was not entitled to the relief demanded on 
either of such grounds; that the limitation upon the power of the city 
to flx rates contalned In Its original charter did not extend to the Unes 
It acquired, wlthout the consent of the city, by the absorption of other 
companles; but that It took such Unes, under the provisions of the con- 
solidation act, subject to ail rlghts whlch the city or the state possessed 
as against the original companles. 
& Fbdbbai. Courts— JuRisnicTioN— Construction of State La-wb. 

Whether an ordlnance Is wlthln the powers delegated to a city by the 
laws of the state Is a question the décision of whlch belongs primarlly 
to the courts of the state, and a fédéral court wiU not détermine It, Ui a 
suit between citizens of the same state in whlch Its Jurlsdiction Is In- 
voked for the décision of a fédéral question, unless necessarily Involved 
In such décision. 

In Equity. On demurrer to bill. 

Meagher & Whitney, for complainant. 

C. M. Walker, Corp. Counsel, for défendants. 

GROSSCUP, Circuit Judge. The bill is to restrain the city of 
Chicago from putting in force an ordinance passed October 15, 1900, 
providing that corporations, companies or persons manufacturing, 
selling or distributing gas in the city of Chicago for illuminating or 
fuel purposes shall not charge individual consumers more than seventy- 
five cents per thousand cubic feet, provided the same is paid within ten 
days from the rendering of the bill, or eighty-five cents per thousand 
feet if payment be postponed. The ordinance provides penalties 
against the company, corporation or person violating its provisions. 
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It is a gênerai ordinance, relating to ail manufacturers and distributors 
of gas in the city, and applicable to the complainant only because com- 
plainant happens to be such a manufacturer and distributor of gas in 
the city. 

The bill, in substance, avers that the complainant is now furnishing 
such gas at the net rate of one dollar per thousand cubic feet, and 
that the enforcement of the ordinance in question, compelling a ré- 
duction, would be in violation of the contract embodied in the charter 
of complainant under which its plant was installed and expanded, and, 
therefore, in contravention of the first paragraph of section lo, article 
I, of the constitution of the United States, providing that no state 
shall pass any law impairing the obligation of contracts ; also that its 
enforcement would be in violation of the fifth amendment to the consti- 
tution, providing that no person shall be deprived of life, liberty or 
property without due process of law; also in violation of the four- 
teenth amendment to the constitution, providing that no state shall 
deprive any person of life, liberty or property without due process of 
law, or deny to any person the equal protection of the laws. Unless, 
bowever, the complainant's charter constitutes a contract, it is diffi- 
cult to s»e how the ordinance would resuit in depriving the complain- 
ant of its property without due process of law, or be a déniai to com- 
plainant of the equal protection of the laws. The whole case, there- 
fore, in its constitutional aspect, turns upon the question whether the 
ordinance violâtes any contract right of complainant as embodied in 
its charter. 

The complainant's charter was by spécial act of the législature, 
approved February 12, 1855, creating it a corporation with the usual 
powers and liabilities, with a capital stock not to exceed five hundred 
thousand dollars, and providing in section 4 that the company should 
furnish to the city of Chicago, for its public uses, gas at a rate not ex- 
ceeding two dollars per thousand, and to the inhabitants of said city 
at a rate not exceeding two dollars and fifty cents per thousand. 

February 7, 1865, this act was amended, allowing an indefînite in- 
crease of capital stock; repealing expressly the fourth section relat- 
ing to the limit upon price, and providing that "ten years after the 
passage of the act the common council of the city of Chicago may by 
resolution or ordinance regulate the price charged by said company 
for gas, but said common council of the city of Chicago shall in no 
case be authorized to compel the said company to furnish gas at 
a less rate than three dollars per thousand feet." Laws 1865, p. 590. 

The contention of the complainant is that no matter what may now 
be the gênerai power of the city in the way of regulating the price of 
gas, under the constitution of 1870, and the corporation acts coming 
into force thereafter, the city may not, without impairing the obliga- 
tion of complainant's contract, fix for complainant, a price at less than 
three dollars per thousand feet ; and the decree invoked is to maintain 
this supposed constitutional right of inviolability of contract. 

The city contends that in the absence of a clear provision in the 

charter in maintenance of complainant's contention, the gênerai right 

of cities to regulate the price of gas is applicable to complainant, as 

well as to other manufacturers or distributors; and that the clause 

114 F.— 25 
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in question embodies no such clear prohibition or limitation as to in- 
terfère with the city's gênerai right of régulation of rates. It is in- 
sisted that the clause was intended, net as a limitation upon the 
powers of the city, but as a restriction laid upon the législature itself 
in respect of further législation on the subject involved. 

The interprétation of the clause is not free from considérable diffi- 
culty. It is not easy to see why the législature should hâve intended 
it as a restriction upon itself or its successors ; for, however precisely 
or emphatically such attempted restriction may hâve been formulated, 
it would hâve been an empty phrase when the succeeding législature 
came into existence. Nor is it easy to see how the législature in- 
tended that the priées of 1865, measured by the then depreciated dollar 
standard, should be made perpétuai in favor of complainant, in face of 
the certainty that the légal tender dollar would some time rise to its 
true value, and that, in the course of events, the cost of manuf acturing 
gas would decrease. But in view of the conclusion to which I hâve 
come, it is needless to pivot this case upon the interprétation to be 
put upon this clause. 

The suprême court of the United States in Freeport Water Co. v. 
City of Freeport, 180 U. S. 587, 21 Sup. Ct. 493, 45 L. Ed. 679, ruled 
that under the Illinois constitution of 1870, and the subséquent acts, 
relating to municipalities and the incorporation of companies, there 
is reserved in the state the power to prescribe in the govemment of 
corporations such régulations as it may deem advisable ; and that such 
right of régulation extends to the fixing, from time to time, of reason- 
able water rates, unless, possibly (and on this the court refrains from 
ruling), there be an explicit limitation to the contrary in the ordinance 
or contract under which the works are installed. It is clear, in the 
application of this décision to the case under considération, that, as 
between the state and any gas companies organized under the con- 
stitution of 1870, and the act of the législature in pursuance thereof, 
under ordinances containing no explicit contract relating to minimum 
rates, there is a reserved power in the state to regulate, within reason- 
able limits, the rates from time to time. Whether such power has 
been delegated to the city is an inquiry, that, for reasons stated later, 
I need not enter upon. In considering the phase of the case I now 
approach, it is a matter of indifiference whether the gênerai power of 
régulation be in the gênerai assembly, or in the city as an agent of the 
state. It is sufficient to the argument that it is lodged somewhere in 
the instrumentalities of the state. 

It was disclosed at argument in answer to inquiries of the court — 
though not set forth in the bill — that the complainant originally manu- 
factured and distributed gas upon the West side only, and that its 
South and North side System was acquired through merger or pur- 
chase of other gas companies under the consolidation act of 1897. 

Two of thèse companies, the Equitable Gas Company and the Con- 
sumers' Company, were organized under the constitution of 1870 
and the acts in pursuance thereof. The Chicago Gaslight & Coke 
Company was organized under a spécial act of February 12, 1849, 
amended February 9, 1855 ; but contains no restriction upon the right 
of the gênerai assembly, or the city, to regulate from time to time the 
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priées of gas ; nor, so fax as disclosed, is there, in any ordinance or con- 
tract between thèse companies and the city, any restriction upon its 
gênerai right of régulation f^om time to time. 

The act under which the merger of the companies took place, ap- 
proved June 5, 1897, provides that gas companies organized in Illinois 
are authorized and empowered to sell, transfer, convey or lease their 
real and personal property, rights, franchises and privilèges, in whole 
or in part, to any other gas company doing business in the same 
city, and that such other gas company is authorized to purchase, 
lease, hold and enjoy such property; also, that gas companies doing 
business in the same city, town or village may lawfully consolidate 
and merge into a single corporation (to be one of the merging com- 
panies) by complying with a certain procédure therein specified. A 
further section of the act provides that the consolidated corporation 
thus organized shall be subject to the légal obligations now resting 
upon each of the companies so merged, respectively, under their sev- 
eral charters and ordinances, in the same manner and to the same 
extent as if the companies had reniained individual and distinct, — none 
of said companies being, in contemplation of the act, extinguished. 

In answer to an inquiry of the court at argument, counsel for the 
complainant contended that the merger of the other gas companies 
with the complainant was the équivalent of the complainant's exten- 
sion, by original installation, of its works and pipes into the fîeld occu- 
pied by the other companies. Were this so, the supposed restriction 
contained in the charter of 1855 would follow the merger, and extend 
to the entire system now operated by the consolidated company. 

But a little reflection shows this position unsound. The act of 
1855 authorizes complainant to erect its works and lay its pipes in 
the streets and alleys of the city, subject to the consent of the city 
council. In the absence of consent, no pipes could hâve been laid. It 
is possible that the city may not, in mère arbitrariness, withhold its con- 
sent, where the consent asked for was in the ordinary development of 
the complainant's plant; but absence of consent, founded on refusai 
to extend the field for the application of complainant's three-dollar 
minimum rate, would not be arbitrary. The city council was, there- 
fore, îrom the organization of the complainant company, in contempla- 
tion of complainant's charter, a necessary party to any substantial ex- 
tension of its plant, carrying the charter restriction as to régulation of 
rates. No consent of the city has been given to the merger, and, 
therefore, no consent has been given to the enlargement of complain- 
ant's franchise, as aiïected by the limitation in the charter of 1855 
relied upon. I do not see how the complainant can, in the absence of 
such consent, carry over to the territory acquired under the merger 
its supposed charter exemption from régulation of price. A contrary 
holding would enlarge the subject-matter of this exemption without 
the consent of the city, — a resuit whîch the act of 1855 does not con- 
template, but clearly négatives. 

The terms of the merger act of 1897 reinforce this conclusion. It 
specially provides, as already stated, that the consolidated corporation 
shall be subject to the légal obligations now resting upon each of the 
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companîes absorbed. One of thèse obligations îs (in the absence of 
a contrary contract provision) to submit to the state's right of rea- 
sonably regulating the price of gas from time to time. In this respect, 
the Consolidated company stands precisely where each of the merged 
companies stood, and, as we hâve seen, neither of thèse was ex- 
empt from the state's gênerai right of régulation. In respect to the 
System acquired through the merger, therefore, the complainant has 
no contract of exemption under the charter of 1855. 

It is obvions then from what has been stated, as against the state's 
power to reasonably regulate rates from time to time, the complain- 
ant, to the extent, at least, that it is successor to the merged compa- 
nies, enjoys under the act of 1855 no exemption from régulation. But 
it is urged that the powers of the gênerai assembly, in this respect, 
are not delegated to the city, and, therefore, however this reasoning 
might apply to the powers of the gênerai assembly, it is inapplicable 
to any claim of such power upon the part of the city. 

I refrain at this time from entering into so far-reaching a question, — 
a question involving the policy of the state respecting the custody 
of some of its greatest powers. The question thus raised, growing 
out of the interprétation of state statutes, is one primarily belonging 
to the state courts. My jurisdiction of the case under considéra-, 
tion does not extend to that question, unless its décision, one way or 
the other, is a necessary predicate to the constitutional question in- 
volved. I do not see that it is. If I hold that, under existing législa- 
tion, the city has not been delegated with the state's power to regulate 
rates, it is manifest that the real and adéquate reason for annulling the 
ordinance complained of would be, not any provision of the fédéral 
constitution, but this lack of power, as shown in the state législation. 
On the other hand, if I should hold that the state's power had been 
delegated to the city, then, according to the reasoning already stated, 
the injunction prayed for would be refused. Whichever way one looks 
at this phase of the case, it turns, not on fédéral constitutional law, 
but upon the interprétation of the state statutes, and is not, therefore, 
within the meaning of the judiciary act, a case involving the construc- 
tion of the laws or the constitution of the United States. If complain- 
ant's substantial remedy against the ordinance complained of is lack 
of power in the city, its relief must be found in the state courts. 

Whether, by the merger, the complainant has lost its right to ex- 
emption from régulation, to the extent that the consent was given to 
the installation of its original System, it is not necessary to décide, 
for the bill asks for no divisional reKef. Nor is it necessary to con- 
sider the reasonableness of a seventy-lîve cent rate, as provided in 
the ordinance, for no facts challenging the ordinance as unreasonable 
are set forth in the bill. 

I realize that this case is one of great importance, both to the city 
and to the gas company, and that it may finally be brought under the 
review of the suprême court, and hâve, therefore, considered it upon a 
larger survey of the facts than the pleadings before me justify. I sug- 
gest that the bill be amended to bring in thèse facts, or that the de- 
murrer be withdrawn and an answer filed, bringing them in, reserving 
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the right of demurrer to the bill as it now stands. If the facts thua 
disclosed are as I apprehend them, an order will then be entered in 
accordance with the conclusions of the law already stated. 



FIDELITY INSURANCE, TRUST & SAFE DBPOSIT OO. t. NORFOLK & 
W. R. CO. (HAMPTON, Intervener). 

(Circuit Court, W. D. North Carolina. March 20, 1902.) 

1. Railroads— Efpect of Rkceivbrship— Judqment against Company. 

A railroad corporation does not go eut of existence because of the ap- 
pointment of recelvers for Its property, and may be sued, and a judg- 
ment obtained against it, notwithstanding the recelvership; but, where 
the cause of action arose before the appointaient of the recelvers, such 
Judgment does not constitute a debt of the receivershlp whether the re- 
celvers were parties to it or not 

8. SaMB— FORKCLOSURB SoiT— Prbfkhential Dbbts. 

A judgment obtained against a railroad company after Its property 
bas been placed in the hands of recelvers In a suit to foreclose a mort- 
gage thereon for a tort committed by the company prior to the receiver- 
shlp is not entitled to priority of payment over claims of the mortgage 
bordliolderB from the earnings of the receivershlp. 

E. S-UXE — No.RTH Carolina Statdte. 

Code N. C. § 1255, whlch provides that the glvlng of a mortgage by a 
corporation shall not exempt its property or earnings from exécution 
for the satisfaction of a Judgment against the corporation for a tort 
can operate only on property withln the state; and where the property 
of a railroad company In the state consisted solely of a lease of the prop- 
erty and franchises of another company, taken subject to a mortgage 
glven by the lessor, and whlch had been dlsplaced and superseded by the 
appointment of recelvers In a suit to foreclose such mortgage and the 
subséquent sale of the property therein prior to the rendltlon of a Judg- 
ment by a state court against the lessee company for a tort there were 
at the tlme of the rendltlon of the Judgment no property or earnings of 
the défendant vrlthln the state to whlch such statute can apply, and It 
does not afCect the rights of the Judgment créditer wlth respect to other 
property or funds of the défendant. 

In Equity. Suit for foreclosure of a mortgage. On pétition of in- 
tervention of Gideon D. Hampton. 

The pétition of the intervener was as follows: 

"The pétition of Gideon D. Hampton respectfully showeth to the Court: 
(1) That on the 22d day of February, 1897, he recovered Judgment against 
the défendant, the Norfolli & Western Railroad Oo., In the superior court of 
the county of Forsyth and state of North Carolina, for the sum of one 
thousand dollars and costs in an action for tort against the sald railroad for 
Personal Injuries inflicted by the sald railroad upon the sald Gideon D. 
Hampton. That the sald Judgment remains wholly unpaid and unsatisfied. 
although demand had been made upon défendant and the recelvers herein- 
after referred to for the payment thereof. (2) That by an order made in the 
above-entltlèd cause ou the 7th day of February, 1895, Frederick J. Kimball 
and Henry Fink, Esqs., were appointed receivers of the properties and fran- 
chises of the défendant the Norfolk & Western Railroad Co. That as such 
receivers there came into their hands large sums of money, and, as your 
petitioner is Informed, advised, and believes, tliere are stlll in the hands of 
said receivers large sums of money, more than enough to satisfy the judg- 
ment of your petitioner; and your petitioner insists that there ought now be 
paid by the said receivers to your petitioner enougli of said funds to satisfy 
the said judgment and costs. (3) That your petitioner is Informed and be- 
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lieves, and so avers, that from the properties and franchises aforesald, 
besides the mortgage properties coming Into the possession of the said re- 
ceivers, there also came Into the hands of the sald recelvers a large amount 
of properties of the said rallroad net covered by any lien or mortgage, the 
exact amount of which your petltioner is unable to ascertaln; but your peti- 
tloner avers, ias aforesald, that the same would be more than enough to 
satisfy hls judgment, and therefore asks that the sald recelvers be ordered 
to account wlth petltioner, and show what funds and properties not subject 
to the mortgage sought to be foreclosed came Into their hands. (4) Your pe- 
tltioner further allèges that the purported lease of the Roanolîe & Southern 
Railway Company to the Norfolk & Western Eallroad Company for nino 
hundred and nlnety-nlne years was, in effect, a sale; that, although the 
aforesald lessee at the tlme of the Injury complalned of was nomlnally oper- 
atlng said road as such lessee, that It was in reallty the owner thereof. (5) 
ïour petltioner further prays that an order be passed by this honorable court 
dlrecting that any property, franchises, leasehold interests, or other property 
whatever, subject to the lien of petitioner's judgment, be applied to the satis- 
faction of the same. (6) And your petltioner further prays for such other 
and further relief In the premlses as may be just and proper. 

"J. S. Grogan, 
"Jones & Patterson, 
"Holton & Alexander, 

"Attorneys for Petltioner." 

*To Watson, Buxton & Watson, Attorneys for Défendant: You will take 
notice that on the 27th day of January, at 12 o'clock m., 1902, before his 
honor the circuit judge of the United States circuit court presiding at the city 
of Greensboro, N. O., at the spécial term, to be holden, beginning on the 
20th day of January, 1902, a motion wlU be made in the above-entitled cause 
for the relief demanded In the accompanylng pétition. 
•Thls January 9th, 1902. J. S. Grogan, 

"Jones & Patterson. 
"Holton & Alexander, 
"Attorneys for Gideon D. Hampton." 
Indorsed on baek: 

"Executed by deliverlng a copy of thls writ to J. C. Buxton, of the flrm 
of Watson, Buxton and Watson, attorneys for the N. & W. Rallroad Co. 
"January 13th, 1902. J. M. Millikan, U. S. Marshal, 

"Per A. O. Griffin, D. M." 
[Seal United States Circuit Court, Western Dist. of N. O., at Greensboro.] 
"A true copy. Test: Sam'l L. Trogdon, Clerk." 

J. S. Grogan, Jones & Patterson, and Holton & Alexander, for 
intervener. 
Watson, Buxton & Watson and Jos. L Doran, for défendants, 

SIMONTON, Circuit Judge. This case cornes up by pétition of 
intervention in the main cause, of the Fidelity Insurance, Trust & 
Safe Deposit Company against the Norfolk & Western Railroad Com- 
pany. On 6th February, 1895, under proceedings instituted in the cir- 
cuit court of the United States for the Eastern district of Virginia 
by the Fidelity Insurance, Trust & Safe Deposit Company against the 
Norfolk & Western Railroad Company, the défendant company was 
placed in the hands of F. I. Kimball and Henry Finck as receivers of 
ail of its property and assets. On 7th February in the same year, 
by auxiliary proceedings had in this court, the appointment of said 
receivers was recognized and confirmed, and they were made receivers 
in this jurisdiction. Before the appointment of said receivers, and 
whilst the Norfolk & Western Railroad Company was operating tne 
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Roanoke & Southern Raiiway under a lease of 999 years, the peti- 
tioner, Gideon D. Hampton, on 2ist December, 1894, was injured 
on the track of the Roanoke & Southern Raiiway in or near the town 
of Winston, N. C. On the 6th March, 1895, subséquent to the ap- 
pointment of said receivers, Hampton instituted a suit in tort in 
the superior court for Forsyth county, N. C, against the Norfolk & 
Western Railroad Company, the lessee, for injuries sustained on this 
leased road. On 22a. February, 1897, he obtained a verdict against 
the défendant in the sum of $1,000, and entered judgment therefor, 
which judgment was affirmed on appeal by the suprême court of North 
Carolina on 2ist April, 1897. Hampton v. Railroad Co,, 120 N. C. 
534, zy S. E. 96, 35 L. R. A. 808. The summons and complaint in 
this case were served upon H. H. S. Handy, who had been an ofRcial 
of the défendant company at Winston, and who also had been appoint- 
ed by this court the agent of the receivers, upon whom process might 
be served. In the suit the firm who were counsel for the receivers 
appeared and defended the action in the name and on behalf of the 
railroad company. Some discussion arose in the argument of the 
présent cause upon the question if the suit in the state court was a suit 
against the receivers. In its terms it was a suit against the Norfolk 
& Western Railroad for a tort committed by that company before the 
cause in which the receivers were appointed was instituted. The rail- 
road company did not go out of existence when the receivers were 
appointed. First Nat. Bank v. Pahquioque Nat. Bank, 14 Wall. 383, 
20 L. Ed. 840. It still remained a légal entity, and could be sued, no 
injunction forbidding it having been passed. Ex parte Bâtes (C. C.) 
84 Fed. 67. The act complained of was not the act of the receivers 
or their agents. Nor did the receivers make themselves parties to the 
suit on the record. It may be — no doubt it was— the fact that they 
instructed défense to be made to the suit. This it was their duty to 
do. Bosworth v. Association, 174 U. S. 186, 19 Sup. Ct. 625, 43 
L. Ed. 941 ; Davis v. Gray, 16 Wall. 217, 21 L. Ed. 447. But in doing 
this they did not assume the obligation of the corporation; nor was 
the judgment against them as receivers for things done in the receiver- 
ship; nor could it rank as such judgment, even were the judgment 
against the receivers eo nomine. Conclusive as it might be as to the 
existence and amount of the plaintifï's claim, the time and manner of 
its payment must be controlled by the court appointing the receiver. 
Dillingham v. Hawk, 9 C. C. A. loi, 60 Fed. 494, 23 L. R. A. 517. 
Having obtained and entered his judgment, Hampton intervened in 
a cause entitled "Mercantile Trust & Deposit Company v. Roanoke 
& Southern Raiiway Company and Norfolk & Western Railroad Corn' 
pany. This cause was instituted to foreclose a mortgage upon thtj 
property of the Roanoke & Southern Raiiway Company, and had 
ripened into an order for foreclosure, and a sale thereunder; the pur- 
chaser being the Norfolk & Western Raiiway Company. The order 
for sale had provided as follows : 

"The purchaser shall, as part consMeratlon for the railroad property and 
franchises purchased, talie the same, and receive the deed therefor, upon the 
express condition that, to the extent that the assets or the proceeds of assets 
In the receivers' hands not subject to any other lien or change shall be In- 
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sufflclent, such purchaser, hls successors or asslgns, shall pay, satlsfy, and 
discharge (a) any unpald compensation whlch shall be allowed by the court 
to the recelvers; (b) any Indebtedness and obligations or llablUtles whlch 
shall hâve been contracted or Incurred by the recelvers before delivery of 
possession of the property sold In the management, opération, use, or 
préservation thereof; and (c) also ail unpald Indebtedness or liablllty con- 
tracted or Incurred by the défendants, or elther of them. In the opération of 
sald rallroad and property sold, whlch Is prlor In lien or superior In equity 
to sald mortgage, except such as shall be pald or satlsfled by the recelvers, 
upon the court adjudging the same to be prier In lien or superior In equity 
to sald mortgage, and directing payment thereof." 

The intervention sought to subject the property so purchased to the 
lien of his judgment. The prayer of the intervention was refused. 
The intervener had based his claim on the provisions of section 1255 
of the Code of North CaroUna. This section gives priority to a judg- 
ment in tort over any mortgage executed by a corporation. The court 
held that, as the property sold was the property of the Roanoke & 
Southern Railway Company, lessor, a judgment against the Norfolk 
& Western Railroad Company, the lessee, did not take priority, under 
this section, of the mortgage creditors of the lessor, to whose rights 
the Norfolk & Western Railway Company had succeeded. 90 Fed. 
175. Mr. Hampton now files his intervention in the case of the 
Fidelity Insurance, Trust & Safe Deposit Company against the Nor- 
folk & Western Railroad Company, claiming to be paid out of the 
earnings and assets which came into the hands of the receivers of the 
défendant railroad company. It is évident that this is a différent pro- 
ceeding from the iîrst intervention. That sought to subject the pur- 
chaser of the property of the Roanoke & Southern Railway Company 
to the payment of this judgment, which had been obtained against the 
Norfolk & Western Railroad Company. This intervention seeks to 
subject funds which came into the hands of the receivers of the Norfolk 
& Western Railroad Company, during their receivership, to the pay- 
ment of the judgment. The matter is not tes judicata. 

Under the décisions of the suprême court of the United States the 
earnings in the hands of receivers derived from the management of 
property in their hands are devoted to the payment of claims arising 
during the receivership, and expenses necessarily incurred in the man- 
agement. Besides this, when there has been, before or during the 
receivership, a diversion of earnings to the payment of interest upon 
the mortgage debt, or to the improvement of the security of the mort- 
gage debt, the courts hâve required the receivers to restore the 
amounts so diverted, and to apply them to certain claims for supplies 
furnished within a limited period before the receivership, which were 
necessary to keep the railroad company a going concern. Sometimes 
the necessity to this end for thèse supplies has been such as to war- 
rant the court in subjecting the corpus of the property to their repay- 
ment. This doctrine has been established by a long line of cases, 
beginning with Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 399, down 
to Southern R. Co. v. Carnegie Steel Co., 176 U. S. 273, 20 Sup. Ct. 
347, 44 L. Ed. 458. And in applying this doctrine the courts are not 
disposed to enlarge it in any way. They realize the necessity of a 
court of equity confîning itself within very restricted limits in the ap- 
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plication of the doctrine that in certain cases a court having a road or 
fund under its control, may be justified in awarding priority over the 
claims of mortgage bondholders to unsecured claims originating prier 
to the receivership. Kneeland v. Trust Co., 136 U. S. 97, 10 Sup. Ct. 
950, 34 L. Ed. 379; Thomas v. Car Ce, 149 U. S. 95, 13 Sup. Ct. 
824, 37 L. Ed. 663. In the Kneeland Case it is said that such priority 
has been given in a few specified and limited cases. In ail the long 
line of cases referred to, in not one is this extraordinary préférence 
allowed to a judgment obtained, after the receivership, on a tort of the 
corporation committed before the receivership. After a road has been 
placed in the hands of a receiver, and is managed and controUed by 
him, the receivership is responsible for ail lawful contracts of the re- 
ceiver, and for the négligent acts and torts of him or of his agents. 
A judgment against a receiver for any of thèse causes of action binds 
the receivership, and must be paid out of its earnings in the hands of 
the receiver ; and, if thèse be déficient, then out of the corpus of the 
property of the proceeds of its sale. Cowdrey v. Railroad Ce, 93 
U. S. 352, 23 L. Ed. 590; Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 
672; McNulta v. Eochridge, 141 U. S. 327, 12 Sup. Ct. u, 35 L.Ed. 
796. But this doctrine is confùned to cases in which the act complained 
of occurred during the receivership. It does not apply to a tort or to 
an ordinary contract of the corporation before the receivership began. 
A receiver is not bound by such torts or contracts. Oil Co. v. Wilson, 
142 U. S. 313, 12 Sup. Ct. 235, 3 L. Ed. 1025. He cannot be com- 
pelled to assume the obligations of a lease made by the company. 
Railroad Co. v. Humphreys, 145 U. S. 105, 12 Sup. Ct. 795, 36 L. Ed. 
690; Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787, 36 
L. Ed. 632. In Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 
L. Ed. 663, it is declared that indebtedness for necessary supplies can 
seldom be allowed priority to the mortgage debt, and, whilst that case 
allowed priority to claims for rental of cars by and during the receiver- 
ship, it disallowed such priority to rental of cars prior to the re- 
ceivership. In Morgan's L. & T. R. & S. S. Co. v. Texas Cent. R. 
Co., 137 U. S. 171, II Sup. Ct. 61, 34 L. Ed. 625, the suprême court 
refused priority out of proceeds of the sale of a railroad to one who 
had advanced money to pay operating expenses of a railroad prior 
to the receivership. If contracts of this character hâve no priority, 
surely damages for tort hâve none, unless such priority is secured by 
the statute laws of the state. 

This brings us to the discussion of section 1255, Code of North 
Carolina. This section is in thèse words : 

"Mortgages of Incorporate companles upon thelr property or eamlngs, 
whether In bonds or otherwlse, hereafter îssued, shall not hâve power to 
exempt the property or earnings of such Incorporations from exécution for 
the satisfaction of any Judgment obtained In the courts of the etate against 
such incorporation, for labor performed, nor for materlals fumlshed such in- 
corporation, nor for torts committed by such incorporation, Its agents or em- 
ployés, whereby any person is liilled oc property Injured, any clause or 
clauses In such mortgage to the contrary notwithstanding." 

This statute, being a statute of the state of North Carolina, can only 
operate upon property within that state. It will be noted that this 
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section gives priority over a mortgage executed by a corporation to 
a judgment obtained against the mortgagor corporation, and déclares 
that neither the property nor earnings of such mortgagor corporation 
are exempt from exécution for the satisfaction of a judgment. It ap- 
pears that in the case at bar the Norfolk & Western Railroad Com- 
pany had a lease of the Roanoke & Southern Railway, its property 
and franchises. Prior to this lease ail the property and franchises 
of the Roanoke & Southern Railway Company had been mortgaged 
to the Mercantile Trust & Deposit Company of Baltimore, this mort- 
gage bearing date March i6, 1892. The lease was subordinate to the 
mortgage. On 29th May, 1896, the Mercantile Trust & Deposit 
Company of Baltimore filed its bill for foreclosure of this mortgage 
against the Roanoke & Southern Railway Company, the mortgagor 
and lessor, and the Norfolk & Western Railroad Company, the lessee ; 
and on the same day F. J. Kimball and Henry Fink were appointed 
receivers of the Roanoke & Southern Railway Company, and were 
put in possession of ail its property and franchises, thus displacing and 
superseding the lease. This bill of foreclosure culminated in a decree 
for sale. Under this decree ail the property and franchises of the 
Roanoke & Southern Railway Company were sold, the sale was 
confirmed by the court, and on the 25th November, 1896, a deed 
sextipartite was executed, Messrs. Bowden and Sharp, spécial masters 
of the court, being of the first part, Kimball and Fink, receivers of 
the Roanoke & Southern Railway Company, of the second part, the 
Mercantile Trust & Deposit Company, of Baltimore, trustée under said 
mortgage, of the third part, the Roanoke & Southern Railway Com- 
pany, of the fourth part, certain other persons (Glyn and others), of 
the fifth part, and the Norfolk, Roanoke & Southern Railroad Com- 
pany, of the sixth part ; whereby the whole of the property and fran- 
chises of the Roanoke & Southern Railway Company was conveyed 
to the party of the sixth part in fee. So that it appears that when the 
judgment of Gideon Hampton against the Norfolk & Western Rail- 
road Company was obtained (February 22, 1897) the lease of the 
Norfolk & Western Railroad Company had been displaced by the pro- 
■ceedings for the foreclosure of a mortgage prior to the lease, and 
that on the day the judgment was entered the whole property of the 
Roanoke & Southern Railway Company had for nearly six months 
been conveyed to another whoUy distinct corporation, in whose prop- 
erty and earnings at the date of the judgment the Norfolk & Western 
Railroad Company had no interest whatever. There was, therefore, 
no property upon which this section of the Code could operate, over 
which the Norfolk & Western Railroad Company had given a mort- 
gage, or in whose earnings it shared, — ^nothing which could be taken 
in exécution, The record does not disclose any other property of the 
Norfolk & Western Railroad in North Carolina, covered by mortgage, 
to which section 1255 of the Code of North Carolina can apply. The 
only other property in North Carolina in which the Norfolk & West- 
ern Railroad Company had an interest, — ^the Durham Division, — like 
the Roanoke & Southern, was held under a lease from the Lynchburg 
& Durham Railroad Company to the Norfolk Sl Western Railroad 
Company, subséquent to and subordinate to a mortgage of the lessor 
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Company. This mortgage was foreclosed in 1896. So at the entry of 
this judgment the Norfolk & Western Railroad Company had lest 
ail estate and interest in the Durham Division and its earnings, 
The pétition of intervention is dismissed. 



MUTTJAL LIFE DÎS. CO. OF NEW YORK V. PEAESON, 

(Circuit Court, D. Massachusetts. March 28, 1902.) 

No. 1,486. 

L Eqcitt— JuEisDicTiON— Adeqdacy OF Lbgal Rembdt — Discrétion OF Court. 
The application of the ruie that equity jurisdlction cannot be invoked 
where there Is an adéquate remedy at law dépends on the circumstances 
of the partlcular case, and rests in the sound discrétion of the court 
where there are any circumstances which show that the légal remedy 
may net be perfect and complète. 

a. Cancellatioît of Insurance Polict— Fraud— Concealment of Ili-ness. 

Insured applied for a life pollcy, his application reciting that the In- 
surance should not talie eiîect "until the flrst premium shall hâve been 
paid durlng my continuance in good health." On January 6th thereafter, 
insured becarae suddenly ill with appendicltis, and the following day 
his private seeretary paid the first premium to the agents, and received 
the poliey from them, concealing the fact of Insured's illness. On Jan- 
uary Sth insured died. It appeared that the Insurance company and in- 
sured's executors were cltizens of différent states, and also that the 
pollcy as issued did not call for the payment of a stipulatod sum of 
money, but for the delivery of 240 bonds, of 11,000 each, payable 35 
years from date, with interest coupons annually. Helê, that the com- 
pany's remedy by way of défense to an action at law was inadéquate 
under the facts, and that it could sue In equity for the cancellation of 
the poliey. 

In Equity. 

Lewis S. Dabney, Edward Lyman Short, and Reginald Poster, for 
complainant. 

Alfred Hemenway and Charles T. Gallagher, for défendant. 

COLT, Circuit Judge. This bill in equity seeks the delivery and 
cancellation of a life Insurance poliey on the ground of fraud and con- 
spiracy, and an injunction against bringing any suit upon the poliey. 
The défendant has demurred to the bill. The principal grounds of 
demurrer are that the bill does not state such a cause of action as en- 
titles the complainant to relief in equity, and that it appears from the 
bill that the complainant has a plain, adéquate, and complète remedy 
at law. 

The inhérent power of a court of equity to set aside a contract ob- 
tained by fraud is ancient, familiar, and elementary; and the only 
serious question raised by the demurrer is whether, upon the state 
of facts set forth in the bill, the complainant has an adéquate and 
complète remedy at law. 

The material facts disclosed by the bill are as follows: On De- 
cember 27, 1900, James C. Pearson applied to the Mutual Life Insur- 
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ance Company of New York, complainant, for a contract of însurance. 
The application contained the provision that this contract "shall not 
take effect until the first premium shall hâve been paid, during my 
continuance in good health." A few days later, after Pearson had 
been examined by the médical examiner of the company, the applica- 
tion was approved. A contract of Insurance was then made out for 
240 bonds, of $1,000 each, payable in 35 years from their date, bear- 
ing interest at the rate of 4 per cent, per annum, payable semiannually. 
On January 8, 1901, the policy was handed to Fowler & Streich, agents 
for the Company, to be delivered to Pearson upon the payment by him 
of the first annual premium of $15,594.90. On January 6, 1901, Pear- 
son, while on his way from New York to Boston, suddenly became ill 
with appendicitis, and on arrivai in Boston was taken to a private 
hospital. On January 8th an opération was performed, and he died 
about noon the next day. On January 7th, Oliver H. Story, the 
private secretary of Pearson, after an interview with him at the hospital, 
and with fuh knowledge of his illness, went to Ne^v York, and on 
January 8th obtained possession of the policy from Fowler & Streich 
by the payment of the first premium. Story fraudulently concealed 
from Fowler & Streich the fact that Pearson was in the hospital and 
dangerously ill. This fact was not known to the company, or to any 
of its oificers or agents. If known, the premium would not hâve been 
received, or the policy delivered. Pearson died before Story could 
deliver the policy to him, and before Fowler & Streich had paid over 
to the Company the premium. The company, upon learning of Pear- 
son's sickness, refused to receive the premium from Fowler & Streich, 
and at once tendered Story the premium, and demanded the return of 
the policy, which was refused. Upon the probate of the wiU of Pear- 
son, and the appointment of the executrix, the company again tendered 
the premium, and demanded a return of the contract, which was again 
refused. 

The appHcation of the rule that equity jurisdiction cannot be invoked 
where there is an adéquate remedy at law dépends upon the circum- 
stances of each case. Watson v. Sutherland, 5 Wall. 74, 79, 18 L. Ed. 
580. In a broad sensé, the application of the rule rests upon the 
sound discrétion of the court, where there are any circumstances which 
show that the remedy at law may not be perfect and complète. Boyce 
V. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655 ; Sullivan v. Railroad Co., 94 
U. S. 806, 811, 24 L. Ed. 324. In view of the circumstances under 
which the défendant gained possession of the policy, the complainant is 
clearly entitled to a prompt and complète remedy. It appears from 
the bill that, pending negotiations, or before the contract had been 
perfected by the payment of the first premium, the assured had become 
suddenly ill of appendicitis, and that this fact was fraudulently con- 
cealed from the complainant ; in other words, that the delivery of the 
policy was procured by the fraudulent concealment of a material fact 
afïecting the subject-matter of the contract. It may be said, therefore, 
that the minds of the parties never met with relation to the subject- 
matter of the contract, for the reason that, before the completion of 
the contract, the subject-matter had changed ; and it follows that the 
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contract is absolutely void ab initio. The bill is not founded upon 
breach of warranty, but states a case in which the possession of the 
policy was cbtained by fraud of a character which goes to the very 
essence of the contract, and prevents the existence of any contract ex- 
cept in form. The case presented would not hâve difïered in principle 
had the bill alleged that the assured had died before the completion of 
the contract, and that this fact had been fraudulently concealed from 
the Company at the time the fîrst premium was paid and the policy 
delivered. The complainant having stated a case which entitles it to 
the speedy surrender and cancellation of the policy, the remedy at law 
is not perfect and complète, for the following reasons: If the relief 
prayed for be denied, and the bill be dismissed, the complainant must 
wait until the défendant brings an action at law in some court. The 
defence to an action at law, the bringing of which is dépendent upon 
the will of the défendant, does not afford the complainant that prompt 
and efificient relief which it may justly claim, under the bill. 
In Bank v. Stone (C. C.) 88 Fed. 383, 391, Judge Taft said: 

"It would seem elear that a court of equity will not withhold relief from 
a suitor merely because he may hâve an adéquate remedy at law If his ad- 
versary chooses to give It to hlm. The remedy at law cannot be adéquate 
If its adequacy dépends upon the will of the opposing party. To refuse relief 
in equity upon the ground that there is a i-emedy at law, It must appear that 
the remedy at law Is 'as praetlcal and efficient to the ends of justice and its 
prompt administration as the remedy in equity.' " 

In that case, Mr. Justice Harlan and Judge Lurton sat with Judge 
Taft. 

In Schmidt v. West (C. C.) 104 Fed. 272, 275, the court said : 

"It may well be doubted whether a défense at law la an adéquate remedy 
In any case In which It cannot be used until the wrongdoer, or one claiming 
under her, sees proper to put the machinery of the law in motion to enforce 
her pretended right. F'or there would be, not only no adéquate remedy, but 
no affirmative remedy whatever, avallable to the complainant, unless a court 
of equity may entertaln jurisdlctlon and grant approprlate relief for the 
wrong." 

In Insurance Co. v. Cable, the circuit court of appeals for the 
Seventh circuit, in overruling the demurrer to a similar bill for the 
cancellation of a policy, on the ground that the remedy at law was not 
adéquate and complète, said : 

"The remedy open to the plalntiff la one not under Its own control, but in 
the control and discrétion of the opposite party." 39 0. C. A. 264, 98 Fed. 
761, 763. 

It further appears that the complainant is a citizen of New York, 
and the défendant a citizen of Massachusetts, and that consequently 
the complainant is entitled to litigate in the fédéral courts, and that 
it should not be obliged to answer to a threatened suit in the state 
courts of Massachusetts, and especially if it be true, as alleged in the 
bill, that the complainant would thereby be prevented from putting 
in Pearson's application as évidence, or having it considered as part 
of the contract. Insurance Co. v. Cable, 39 C. C. A. 264, 98 Fed. 
761, 763. 
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Again, the polîcy does not call for the payment of a certain sum of 
money, but for the delivery of 240 bonds, of $1,000 each, payable 
35 years from their date, with interest coupons payable semiannually. 
Under this contract, the défendant might sue upon each coupon as it 
became due, and thus put the complainant to the trouble and expense 
of defending for many years a multiplicity of actions brought in various 
jurisdictions. Buzard v. Houston, 119 U. S. 347, 352, 7 Sup. Ct. 249, 
30 L. Ed. 451. 

It is true, — where a contract of insurance for the payment of a 
defînite sum of money has been perfected and one or more premiums 
paid, and the amount payable has become due, and the défense is the 
ordinary breach of warranty, — that a court of equity will refuse, as a 
gênerai rule, to take jurisdiction upon a bill brought by the insurance 
Company to cancel the policy, both on the ground that the défense at 
law is adéquate, and because such issues of fact are more properly 
triable by jury; and this is especially true where an action at law is 
already pending in the same court. Insurance Co. v. Bailey, 13 Wall. 
616, 20 L. Ed. 501 ; Hoare v. Bremridge, 8 Ch. App. 22. But in 
cases Uke the présent bill, where possession of the policy has been 
obtained by gross fraud, intentional or otherwise, and there are spécial 
circumstances showing that the remedy at law will not be "as practical 
and efficient to the ends of justice and its prompt administration," a 
court of equity will entertain jurisdiction of the bill. Insurance Co. v. 
Cable, 39 C. C. A. 264, 98 Fed. 761 ; Id., 49 C. C. A. 216, m Fed. 
19; Insurance Co. v. Dick (Mich.) 72 N. W. 179, 43 L. R. A. 566; 
Trail V. Baring, 4 Giflf. 485 ; British Equitable Ins. Co. v. Great West- 
ern Ry. Co., 38 Law J. Ch. 132, 20 Law T. (N. S.) 422. 

Demurrer overrûled. 



In re MONKOR 
(District Court, D. Washington, N. D. Aprll 7, 1902.) 

1 BANKRTTPTS— DiSCHAROE — EFFECT. 

A bankrupt's discharge will not release hlm from any debt omltted 
from the schedule annexed to hls pétition, where the omitted creditor 
had no notice or knowledge of the bankruptcy proceedings In tlme to 
hâve proved hls clalm. 

2. Samb— Setting Asidb. 

The omission Is not ground for setting aslde the discharge because 
not prejudlclng the créditer. 

Voluntary Bankruptcy. 

Heard upon an application by the CJapltal Brewlng Company, a creditor, to 
vacate an order discharging the bankrupt from hls debts, the creditor al- 
leglng In Its pétition that It was not listed In the schedule of credltors an- 
nexed to the pétition flled by the bankrupt, and dld not hâve notice or knowl- 
edge of the proceedings, untll after the tlme allowed for maklng proof of 
debts had elapsed, and charglng that the bankrupt has been gullty of fr&nd 
In concealing valuable assets, whlch should bave been echeduled. 

Pierre P. Ferry, for petitioner. 
Hugh A. Tait, for bankrupt. 
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HANFORD, District Judge. One of the fundamental principles 
in the jurisprudence of this country is that no man can be deprived of 
any légal right by a judicial proceeding to which he is not a party, and 
of which he has not received lawful notice or had actual knowledge. 
Upon this principle, I hold that the bankrupt in this case has not ob- 
tained a discharge from any debt which was omitted from the schedule 
annexed to his pétition which may be due to a créditer who did not 
hâve notice or knowledge of the bankruptcy proceedings in time to 
hâve proved his claim. Creditors who hâve not been notified of the 
proceedings in the manner prescribed by the bankruptcy law are not 
estopped from asserting their rights by reason of mère failure on their 
part to be diligent in discovering the insolvency of their debtors or 
their resort to a court of bankruptcy. As the petitioning créditer has 
not lost any rights by the order of the court discharging the bankrupt 
from his liabilities, this proceeding to vacate that order is unnecessary. 

Demurrer to pétition sustained. 



In re MANHATTAN ICB 00. 

(District Court S. D. New York. July, 1901.) 

Bankruptcy— Pbovabi.e Claims— Eequisite Amoukt. 

An ice Company agreed to deliver ice to the petitioning creditors In bank- 
ruptcy for specifled tenus, and at a specltied priée, and afterwards broke 
the agreement. The current damages sustained by petitioners up to the 
tlme of the Sling of their pétition did not aggregate $500, but the ruling 
market priée of ice was such that new contracts eould not be made for the 
terms eovered by the old contracts without such loss to petitioners as 
would In the aggregate exceed that sum. Uel^ that the loss for the en- 
tlre term was provable, and not merely the current damages, and there- 
fore petitioners were creditors for an amount sutHclent to glve the court 
jurlsdlctlon. 

Moritz Frank, for petitioners. 

Samuel H. Wandell, for Manhattan Ice Co. 

THOMAS, District Judge. This is a proceeding instituted May 
4, 1901, to adjudge the Manhattan Ice Company, a corporation organ- 
ized under the laws of New Jersey, but doing business in the state of 
New York, an involuntary bankrupt. Each of the petitioning credit- 
ors entered into a written contract with the company, whereby the lat- 
ter agreed to deliver to such créditer ail ice to be consumed on its 
premises for a specified term, at the price of two dollars per ton, with 
weekly payments, for the following terms: Stern Bros., from Jan- 
uary i, 1901, to January i, 1903 ; Yaretsky, March 13, 1901, to March 
13, 1903; Mendelowitz, January i, 1901, to January i, 1906; Panna- 
macoor, March 13, 1901, to March 13, 1903. Shortly thereafter attach- 
ments were levied against the property of the bankrupt, and temporary 
receivers were appointed by the state courts in New Jersey and New 
York. This resulted in a failure on the part of the company to make 
delivery, and the creditors hâve been compelled to make other arrange- 
ments for the future delivery of ice, at higher priées. 
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Upon a previous hearing it was urged on the part of the respondent, 
as the claim of each of the creditors was unliquidated, it was not prov- 
able in bankruptcy, so as to give the several petitioners standing as 
creditors. This objection was overruled by Judge Brown, and a réf- 
érence was ordered for the purpose of determining whether the claims 
were sufïicient in amount to meet the requirements of the act. The 
conclusion of Judge Brown will not be reconsidered.^ From the évi- 
dence taken before the référée, it appears that the current damages 
sustained by the petitioners up to the time of filing of the pétition did 
not aggregate $500, but that the ruling market price of ice during the 
time intervening between the failure of the respondent to meet its 
contract and the time of the filing of the pétition was such that new 
contracts could not be made for the terms covered by the old contracts 
without such loss to the petitioners as would amount to the sum 
requisite to give the court jurisdiction. Therefore the question is 
whether the whole damages for the term are provable in bankruptcy, 
or only such sum as the petitioners were obliged to pay in excess of 
the contract price up to the time of the filing of the pétition. The peti- 
tioners owned contracts which bound the respondent to furnish them 
ice for ther business through specifîed terms. That contract was 
broken. The petitioners were obliged to pay, for the time intermedi- 
ate the breach of the contracts and the filing of the pétition, priées in 
excess of that reserved by the contracts, and could not replace the con- 
tracts at priées as favorable as those provided by the contracts. Such 
évidence tends to show that the petitioners could not replace the con- 
tracts without sufïering a direct loss much in excess of $500. What- 
ever such loss was, that they were entitled to recover, without awaiting 
the expiration of the time for which the contracts were to continue. 
Baker Transfer Co. v. Merchants' Refrigerating & Ice Mfg. Co., 12 
App. Div. 260, 42 N. Y. Supp. 76; Lavens v. Lieb, 12 App. Div. 487, 
42 N. Y. Supp. 901 ; Wakeman v. Manufacturing Co., loi N. Y. 205, 
4 N. E. 264, 54 Am. Rep. 676; Sulzbacher v. J. Cawthra & Co., 14 
Mise. Rep. 545, 36 N. Y. Supp. 8, affirmed in court of appeals 148 
N. Y. 755 , 43 N. E. 990; Dart v. Laimbeer, 107 N. Y. 664, 14 N. E. 
291. 

The petitioners are creditors for the requisite amount. 

1 The foUowlng Is the opinion referred to, which was handed down May 
21, 1901, by Brown, District Judge: "The practlce In this dlstiict Is that a 
créditer havlng a provable debt may be a petltloning créditer, though the 
debt Is unliquidated. Thèse creditors evldently hâve a présent fixed debt to 
some amount Only a trial can détermine the amount of the debts. If in- 
sufficient In amount, the pétition wlll be dlsmlssed, uniess others Joln. The 
défense must be taken by answer. Motion denied." 
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GABRIEL et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. April 10, 1902.) 

CUBTOMB DUTIES— LiTHOPHONB. 

The décision of the board of gênerai appraisers that "llthophone" was 
assessable as "sulfld of zinc, white," within Tariff Act July 24, 1897, par. 
57, and not as "white paint or pigment containing zinc, but not con- 
tainlng lead," within the same paragraph, where amply supported by 
évidence, will not be disturbed by the circuit court on appeal. 

Appeal from a Décision of the Board of United States General Ap- 
praisers. 

W. Wickham Smith, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge. The imported merchandise in question 
consists of "lithophone." The collecter assessed duty at one and one- 
fourth cents per ponnd as "sulfid of zinc, white," under paragraph 
57 of the schedule for "paints, colors, and varnishes" of the tarifï 
act of July 24, 1897. The importers protested, insisting that it should 
hâve been classified under the same paragraph as a "white paint or 
pigment containing zinc, but not containing lead." Paragraph 57 is 
as follows: 

"Zinc, oxide of, and white paint or pigment containing zinc, but not con- 
taining lead, dry. one cent per pound; ground in oil, one and three-fourths 
cents per pound; sulfid of zinc white, or white sulphide of zinc, one and one- 
fourth cents per pound; chloride of zinc and sulphate of zinc, one cent per 
pound." 

The question before the board was one of fact, namely, was "litho- 
phone" commercially known as "sulfid of zinc white, or white sulphide 
of zinc," on the 24th of July, 1897, and prior thereto? 

The board hâve written an elaborate and carefuUy considered opin- 
ion reviewing the testimony of the 19 witnesses examined and bave 
reached the following conclusion: 

"We find that the article before «s, whtle known as lithophone or Ilthofone, 
Is also commercially known as sulfid of zinc, white, and hold that It Is 
properly assessable for duty as such at the rate of 1% cents per pound." 

Additional testimony was taken in this court, but it only strengthens 
the conclusion of the board. 

Their finding on the facts is not against the weight of évidence. 
On the contrary, it is amply supported by évidence, and should not 
be disturbed, within the well-known rule so often foUowed in this court, 

The décision of the board is afïirmed. 
114 F.— 26 
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THE TURQUOISE. 

(District Court, E. D. Pennsylvania. April 9, 1902.) 

No. 46 of 1900. 

Injurt to Stbvedokk— Liabii/ITt of Ship— Crbw Wokkikg fok Another 

THAN THE SHIP. 

A shlp Is net Ilable for injury to a stevedore in unloadlng the ship, 
ttirough négligence of the winchmen, though they were memliers of the 
ship's crew, they at the tlme being under a spécial contract of hire, 
elther for the consignée or the head stevedore. 

In Admiralty. 

Eugène Raymond, for libelant. 
Horace L. Cheyney, for respondent. 

J. B. McPHERSON, District Judge. This is a suit to recover dam- 
ages for Personal injuries suffered by the libelant while assisting to 
unload the steamship Turquoise in March, igoo. He was a stevedore 
engaged in unloading asphalt from the hold, and was hurt by the 
falling of a heavy iron bucket; the fall being due, as he asserts, to 
the négligence of one or both of the two winchmen that were helpïng 
to hoist aîid lower. It is unnecessary, however, to détermine the cor- 
rectness of this assertion, because, even if the négligence of the winch- 
men be assumed, it appears clearly that they were not the servants of 
the vessel, but were the servants either of the Barrett Manufacturing 
Company, the consignée of the cargo, or of the head stevedore who 
was employed by the company to unload. Against which of thèse 
persons the libelant should hâve proceeded is not now material, but 
the testimony makes it plain to me that the ship, at least, is not liable. 
It is true that the winchmen were the second mate and a seaman from 
the vessel's crew, but during the night when the accident happened 
they were working under a spécial contract of hire, either for the 
consignée or for the head stevedore. They were paid for their serv- 
ices by an agent of the consignée, and for the time being were not the 
servants of the ship. The libelant has apparently brought his action 
against the wrong person, and the libel must therefore be dismissed. 
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In re PHILADELPHIA & LEWES TRANSP. CO. 

(District Court, E. D. Pennsylvania. April 8, 1902.) 

Bankruptct— Corporations Sobject Theketo— Carriers— Tbabing or Mkr- 
cakïilb pursuits. 

A carrier corporation Is not engaged in trading or mercantile pur- 
BUits, so as to bring it witliin Banlir. I^aw 1898, subjecting tbereto 
corporations "engaged principally in manufacturing, trading, printing, 
publisliing or mercantile pursuits." i 

Motion to Dismiss Pétition. 

Horace L. Cheyney and John F. Lewis, for petitioning creditors. 
Ira Jewell Williams, for alleged bankrupt. 

J. B. McPHERSON, District Judge. The pétition avers that the 
bankrupt is "a corporation engaged in the business of carriage by 
water of passengers and goods for hire, between the city of Philadelphia 
and Lewes, Delaware." The bankrupt moves to dismiss, upon the 
ground that a corporation of this character is not "engaged principally 
in manufacturing, trading, printing, publishing or mercantile pursuits," 
and is therefore not within the provisions of the act. It is apparent 
that the corporation cannot be embraced within the clause just quoted, 
unless it is found to be engaged principally in "trading or mercantile 
pursuits," and to this point the argument has been addressed. The 
construction of thèse words that is contended for on behalf of the 
pétition makes them équivalent to "commerce" or "commercial pur- 
suits," and would require the court to hold that every other kind of 
corporation engaged in commerce was also included within the act. 
The railroad and steamship Unes of the country, the insurance com- 
panies, the téléphone and telegraph companies, the express and trans- 
fer companies, and perhaps other corporations having something to 
do with the movement of persons or commodities, would ail be em- 
braced within the words if they should be thus construed. In my opin- 
ion, this resuit is sufïîcient to condemn the proposed construction. I 
feel sure that, if congress had intended to subject such well-known 
and important classes of corporations as railroad, steamship, express, 
telegraph, and other companies engaged in commerce, to the opération 
of the bankrupt act, they would hâve been named directly and spe- 
cifically, or else the act would hâve contained such all-embracing terms 
as were used in the act of 1867, — "ail moneyed, business or commercial 
corporations and stock companies." But to specify the narrower 
classes of manufacturing, printing, and publishing corporations, and 
then to add "trading or mercantile corporations," indicates to my 
mind that thèse latter words are to hâve a restricted meaning, and are 
not to be so broadened as to cover the whole field of commerce or 
commercial pursuits. See In re Cameron Town Mut. Fire, Lightning 
& Windstorm Ins. Co. (D. C.) 96 Fed. 757; In re New York & 

1 What persons are subject to banliruptcy law, see note on Mattoon Nat 
Bank v. First Nat Bank, 42 C. O. A. 4. 
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W. Water Co. (D. C.) 98 Fed. 711; In re Elk Park Min. & Mill. 
Co. (D. C.) loi Fed. 422; In re Woodside Coal Co. (D. C.) 105 Fed. 
56; In re Keystone Coal Co. (D. C.) 109 Fed. 872. 

The question is not, I think, wlietlier some one or more of the dic- 
tionary meanings of the words "trading" or "mercantile" may be 
broad enough to embrace such a business as is done by the bankrupt. 
In the construction of a statute, the effort must always be to détermine 
in what sensé the words were used by the législature ; and, while it is 
true that the natural and ordinary meaning of language is to be 
followed, it may often happen, as I think it has happened in the prés- 
ent case, that a word may hâve several natural and ordinary meanings. 
In that event, the court is obliged to détermine by the help of other con- 
sidérations which meaning the word was intended to convey. For the 
reasons given, I do not believe that congress intended the words "trad- 
ing or mercantile" to carry the meaning that is contended for by the 
petitioning creditors, and accordingly the pétition will be dismissed. 



MUEPHY T. MUTUAL RESERVE FUND LIFE ASS'N, 

(Circuit Court, D. Indiana. March 19, 1902.) 

No. 10,020 

LiFB iKsunANCB— Action on Polict— Sdfpicibnct of Answeb. 

An answer in an action on a Ilfe insurance policy setting up as a 
défense tliat the pollcy had lapsed by reason of the failure of the Insured 
to pay an assessment must affirmatively show that such assessment 
was legally made; and, where It does not appear that the amount was 
flxed either by the policy or the constitution or by-laws of the Com- 
pany, facts must be alleged showlng that it was duly made by the board 
of dlrectors, or other corporate body, pursuant to an authority conferred 
upon them by the constitution or by-laws. A gênerai allégation that the 
Insured was duly notified of the assessment, and falled and refused 
to pay it wlthln the time limited, Is insufficient 

At Law. Action on a policy of life insurance. On demurrer to 
answer. 

Rowland Evans, for plaintiff. 
Guilford A. Deitch, for défendant. 

BAKER, District Judge. The plaintifï has interposed a demurrer 
to the second, third, and fourth paragraphs of the answer of the de- 
fendant. The suit is upon a certificate or contract of insurance on 
the life of John W. Murphy for the benefit of his wife, Ann E. 
Murphy. The certificate was executed December 8, 1884, and the 
assured died on July 15, 1900. Due proof of death was properly 
made. The amended complaint avers due performance of ail the 
conditions of the certificate by the assured. The certificate, a copy 
of which is made part of the amended complaint, provides that: 

"In further considération of the dues for expenses to be pald on or before 
the 8th day of December In every year during the continuance of thls certifi- 
cate, and of the further payment of ail mortuary assessments payable at the 
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home office of the association, In the city of New York, wlthln thlrty days 
from the first week day of the months of February, April, June, August, 
October, and December of each and every year during the continuance of 
this certificate (or from such other perlods as the board of directors may from 
time to time détermine), and withia thirty days from the day of the date 
that each assessment is ordered, the Mutual Reserve Fund Life Association, 
from and after the delivery hereof, -with a receipt for the payment of the 
first annual dues, signed by the président, secretary, or treasurer of the 
association, does hereby receive John W. Murphy, of Indianapolis, county of 
Marlon, state of Indiana, as a member of said association." 

The certificate contains no agreement or statetnent of the amount 
of annual dues for expenses, nor of the amount of the bimonthly 
mortuary assessments. There is found indorsed upon the certificate, 
but constituting no part of the written contract, a statement that the 
annual dues for expenses are limited to $2 for each $i,ooo, pay- 
able annually, in advance. There is also indorsed thereon an "as- 
sessment rate table," showing the rate of assessments on each $i,ooo, 
commencing with the âge of 15 years, and ending with the âge of 65 
years. The answer consists of a gênerai déniai, and of three spécial 
paragraphs in confession and avoidance. The second paragraph ad- 
mits the exécution of the certificate of insurance, and that it was is- 
sued to the plaintiff's husband, and it further avers: 

"That the considération for sald pollcy was the application for member- 
shlp, the admission fee paid, and dues for expenses to be pald on or before 
the 8th day of December in every year during the continuance of said pollcy, 
and of the further payment of ail mortuary assessments payable at the 
home office of the défendant, In the city of New York, within thlrty days 
from the tlrst week day of the months of February, April, ,Tune, August, 
October, and December of each and every year during the continuance of 
sald pollcy. A copy of sald certificate is flled with the amended complalnt 
hereln, and Is hereby referred to, and made a part of this answer. The de- 
fendant says that the sald John W. Mui-phy was duly notifled, by notice dated 
the Ist day of April, 1898, that an assessment was made on him in the sum 
of $141.90, and that the same was to be paid wlthln thirty days from sald 
date, in accordance with the conditions of sald pollcy. The défendant says 
that the sald John W. Murphy neglected, falled, and refused to pay sald 
assessment call, or any part thereof, wlthln sald thlrty days from sald Ist 
day of April, 1898, or at any time thereafter, and that the same was never 
paid by the sald John W. Murphy, or by any one actlng for or on hls behalf, 
or for or on behalf of the plaintlff hereln. Défendant further says that after 
the sald thirty days had elapsed from the said first day of April, 189S, the 
défendant notlfied the sald John W. Murphy that sald pollcy mlght be reln- 
stated and put In full force and effect upon the payment of sald assessment, 
but that said John W. Murphy neglected, failed, and refused to relnstate said 
pollcy or to pay sald assessment." 

It is a fundamental rule in the law of insurance that a policy shall 
be construed most strongly against the insurer, and liberally in favor 
of the assured. Such a construction is manifestly just. The condi- 
tions embodied in modem policies are carefully prepared for the in- 
surance companies by counsel learned in the law, and it is plainly 
right that every doubt should be resolved against those who hâve 
caused the doubt. The policy does not fix the amount of the bi- 
monthly mortuary assessments. Nor is there anything contained 
therein from which the assured can détermine the amount of any such 
assessment. There are but three conceivable ways in which the 
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amount of such assessments can be fixed and determined, namely: 
(i) By an agreement as to the amount, stated in the policy; or (2) 
by the amount of such assessments being fixed in the constitution 
or by-laws of the association ; or (3) by an assessment duly made by 
the board of directors of the association pursuant to authority con- 
ferred on such board by the constitution or by-laws. The certificate 
does not fîx the assessment. The table of rates of assessment con- 
stitutes no part of the certificate. And if it did, it would show that 
the assessment mentioned in this paragraph of answer was wholly 
unauthorized. It is not alleged that the amount of the assessment 
which the assured was required to pay was fixed either by the con- 
stitution or by-laws. Hence no authority is shown, either in the cer- 
tificate or in the constitution or by-laws, authorizing the assessment 
of $141.90 upon the assured. If the assessment was a lawful one, 
it must be because it was authorized by the constitution and by-laws, 
and because the same was duly made by the board of directors or 
other corporate body pursuant to an authority conferred upon them 
by such constitution and by-laws. The answer wholly fails to allège 
how, in what manner, or by what authority the assessment of which 
the assured was notified was made. It does not even allège that it 
was duly made. The défendant must, by averment and proof, show 
that the assessment of $141.90 was lawfully made by some compétent 
body authorized thereto, pursuant to an authority which was binding 
at the time upon the assured. The rule is well stated in 2 Joyce, 
Ins. § 1310: 

"The act of making an assessment Is a mlnlsterlal, and not a Judiclal, one. 
Therefore no presumptlon can ariae in faror of the regularity or legality 
of assessments; and it Is an affirmative matter, both of pleading and évi- 
dence, necessary to establlsh a forfeiture for nonpayment of an assessment 
that the assessment should appear to hâve been made In the manner, mode, 
and In conformlty wlth the authority given, and for a proper purpose. A 
gênerai allégation that It was duly made is Insufiiclent." 

There is no direct averment that an assessment was made upon 
the assured. It is simply stated that he was notified on the ist day 
of April, 1898, that an assessment was made upon him for the sum 
of $141.90; but when, by whom, for what purpose, and under what 
authority, is not shown by this paragraph of the answer. Forfeitures 
are not favorites of the law, and whoever seeks to make out a case 
of forfeiture must do so by pleading every essential fact with cer- 
tainty and précision. This paragraph of answer is fatally defective. 
The same reasons apply with equal force to the third and fourth 
paragraphs of answer, and each must be held insufficient. 

The demurrer to the second, third, and fourth paragraphs of an- 
swer is sustained, and the défendant is given an exception. The de- 
fendant has leave, if so advised, to amend thèse paragraphs of answer 
within 15 days. 
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THOMAS & SONS CO. t. ELECTRIO PORCBLAIN OO. et al. 

(Circuit Court, D. New Jersey. March 12, 1902.) 

No. 190. 

Patents— Interlocutory Dkcreb for Infringemekt — Motion for Modifica- 
tion. 

An interlocutory decree having been entered, sustainlng tlie validlty 
of a patent and directing the défendant to account, a motion to modify 
the decree, so as to obtain a décision whether a spécial article made by 
the défendant infringes, will be refused wliere that question was not 
raised by ttie pleading or made tbe subject of proof. It Is not the 
province of the court to advise a défendant what he can or what he 
cannot do, under such a decree, to avoid being charged with contempt, 
nor to détermine in advance on motion questions wUich may subse- 
quently arise before the master in the accounting. 

In Equity. On motion to vacate and modify interlocutory decree. 

H. P. Denison, for the motion. 
Hubert Howson, opposed. 

ARCHE ALD, District Judge (orally).* There is no doubt in my 
mind as to my authority on a proper occasion to modify an interlocu- 
tory decree such as has been entered in this case, but I am not moved 
to do so by the atfidavits and exhibits which hâve been laid before 
me. The question now sought to be raised is not one that was 
made by the pleading or évidence upon which the case was pre- 
viously disposed of. m Fed. 923. It was touched upon, it is true, 
at the final hearing, where it was suggested by counsel for the défend- 
ants that some of the insulators which he there produced were not of 
an infringing character, because they had been made by dipping 
the shells into glaze, and were fastened together in that way, and not 
by pouring extra glaze between them. But this was at the very close 
of the argument, and counsel for the plaintifif protested against their 
being considered because they had not been ofifered in évidence be- 
fore the examiner, and were entirely outside of the case as it had 
been made up, giving notice also that in case the patent was sus- 
tained they would be regarded as an infringement. 

The only question at the hearing was with regard to the validity 
of the plaintifï's patent, the insulators manufactured by the défend- 
ants being conceded to be an infringement. What I am really now 
asked to do therefore is to dispose of something brought into the 
case anew, entirely outside of any issue made or évidence ofïered 
leading up to the final disposition of it. The défendants' counsel is, 
no doubt, acting in entire good faith, and confesses to hâve two pur- 
poses in view — First, to avoid any possible proceedings for contempt, 
he having advised his client that the character of the insulator that 
he produces hère to-day does not infringe the plaintifï's patent ac- 
cording to his understanding of the opinion of the court upon the 
subject; and, second, to meet the same question which is likely to 

1 Specially asslgned. 
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corne up before the master if the case goes to an accounting. The 
motion to modify is made on the authority of a case in the Ninth 
circuit (Bowers v. Réclamation Co. [C. C] 99 Fed. 745), which I 
hâve examined in a gênerai way, but not critically. My reraembrance 
is that the use now made of it is based, not upon anything directly 
decided, but upon an incidental remark advanced by the court by way 
of argument. Speaking of the want of good faith on the part of the 
défendant, as évidence of it, it is said that he went ahead and took 
the chances of infringing, acting upon the advice of counsel, without 
obtaining, as he might hâve done, the opinion of the court by an 
application for a modification of the decree which had been entered; 
that is to say, the court assumed, without really deciding it, that there 
could properly be a modification of the decree in that way. How 
far this view of the practice is called in question by the cases which 
hâve been cited in this circuit (Edison Electric Light Co. v. West- 
inghouse Electric & Mfg. Co. [C. C] 54 Fed. 504; Sprague Elec- 
tric R. & Motor Co. v. Steele Motor Co. [C. C] 105 Fed. 959) I 
will not undertake to say. A serions objection to it is that it prac- 
tically makes the court advise the défendant what he can and what 
he cannot do, and that is exactly what defendant's counsel frankly 
says he desires in the présent instance. He wants the court to tell 
in advance what the défendant has a right to do. The courts are 
established to décide cases, and not to advise parties. That is a mat- 
ter for counsel, which courts cannot assume without entirely re- 
versing the established order. They can only pass upon such mat- 
ters as are brought before them in a due and regular way, and can- 
not anticipate. 

So far as any charge of contempt which may hereafter be made 
in the présent case is concerned, I shall hâve to meet it when it comes 
up, and in the way it comes up ; and, with regard to the accounting 
before the master which has been ordered, ail questions that pertain 
thereto must, in the first instance, be disposed of by him, acting on 
his own views, and to that time and place they must for the présent 
be relegated. It is true there is a method by which questions which 
arise can be certified by the master to the court for détermination, 
but that is resorted to only after due proceedings hâve been taken 
arid the issues fully developed, which differs very much from such 
ex parte afïîdavits and exhibits as are now brought forward. 

It is évident from thèse observations, which are necessarily hasty, 
that I am not inclined to sustain this motion, and I will overrule it, 
leaving the défendant to take such action with regard to thèse insu- 
lators as he may be advised by counsel is proper, for which he must 
assume the responsibility, without calling upon the court for guidance. 
Did I attempt to tell him now that a certain line of action was open 
to him, I might be compelled, when both sides hâve been fully heard, 
to take the contraiy view, which would lead to considérable embar- 
rassment. 

The motion to vacate and modify the interlocutory decree is dis- 
missed. 
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THE PLEETWING. 

THE MAJOR BARRBTT. 

(District Court, B. D. Pennsylvania. March 22, 1902.) 

No. 72. 

1, Collision— OvBBTAKiNG Vbssbl — Dutt to Givb Sionals. 

It Is the duty of an overtaking vessel to see to It that she does 
not corne so near the overtaken vessel as to cause danger of collision; 
and, if she does corne wlthln the Une of danger, it is her duty to warn 
the other vessel by signais, whether she intends to pass or not. 

2. Same. 

A steamship whlch overtook, ran down, and sank a small tug In the 
Schuylklll river in the daytlme, and without giving any signal of her 
approach, was in fault, and is llable for the damages, in the absence of 
évidence clearly showing that the collision v^as caused by some fault 
of the tug. 

In Admiralty. Suit for collision. 

J. Warren Coulston and Alfred Driver, for the Fleetwing. 
John G. Johnson, Horace L. Cheyney, and John F. Lewis, for the 
Major Barrett. 

J. B. McPHERSON, District Judge. This is an action for a col- 
lision that took place in the Schuylkill river on October 2, 1900. The 
injury occurred about 5 o'clock in the afternoon ; the tide being about 
half fîood, and the day clear, with little or no wind. The Fleetwing 
— a small wooden vessel, 47 feet long, 13 feet wide, drawing about 4^ 
feet of water — had corne down the Delaware river, had turned into 
the mouth of the Schuylkill, and was proceeding up the eastern side 
of the channel. The Major Barrett — a steamship 185 feet long, 35 
feet wide, drawing 13 feet of water — had corne up the Delaware river, 
and turned into the Schuylkill, two or three hundred yards astem 
of the tug. The Fleetwing was proceeding at her full speed, which 
was about seven miles an hour, and I think the évidence shows that, 
while the Major Barrett may not hâve been going at her full speed, 
she was nevertheless going faster than the tug. She certainly over- 
took the tug before either vessel had gone far from the mouth of 
the river, struck her a blow upon her port quarter near the stern, 
turned her over, and sank her, drowning two of the crew. The Major 
Barrett gave no signais whatever, because, as she argues, she had 
no intention of passing the tug, and therefore was under no obliga- 
tion to give the signais required by the inland régulations. Whether 
or not she was bound to give the passing signais in the absence of 
an intention to pass, does not seem to me to be important to décide, 
for the évidence makes it abundantly clear that the steamship had 
come dangerously near the tug; and, under such circumstances, I 
think she was clearly at fault for having failed to give some signal 
that would hâve made her présence known, so that the tug might 
hâve been distinctly notified that the steamship was in the immédiate 
neighborhood. As the steamship was the overtaking vessel, it was 
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her business to see to it that she did not corne so near the tug as ta 
make a collision probable, or, if she did approach within the line of 
danger, to give the tug such signais as would warn her that the 
steamship was at hand, and thus require her to be as vigilant as the 
circumstances called for. It seems to me that the case is on ail fours 
with the décision of Judge Benedict in The Osceola (D. C.) 30 Fed. 
383. I quote his opinion, substituting the names of the vessels in- 
volved in this suit : 

"If, as the libelants contend, the Fleetwlng made no sheer, the liabllity 
of the Major Barrett Is clear. If, on the other hand, the Fleetwing did 
sheer, stlU the Major Barrett was in fanlt; for she was the overtaliing vessel, 
and approaehed dangeronsly near to the Fleetwing wlthout giving the sig- 
nais required by the inspeetors' rules. Had the signal been given, or had 
it been proved that the Fleetwing had been otherwise Informed of the posi- 
tion of the Major Barrett, the Fleetwing would hâve been in fault for 
changing her course when she did; but, in the absence of such signal or 
such knowledge, her change was not a fault" 

I do not think the évidence establishes satisfactorily that the tug 
did make a sudden sheer to port, as is claimed by the respondent. 
That she changed her course slightly to the westward may be true, 
but I am satisfîed that, under the circumstances, she was not in fault, 
even if a change in some degree was made. 

The libelant is entitled to a decree, and upon the proper applica- 
tion a commissioner will be appointée! to assess the damages. 



THE ATKINS HUGHES. 

THE ALSENBORN. 

Pistrict Court, E. D. Pennsjlvanla. March 22, 1902.) 

No. 16. 

TowAGB — Validity of Contuact— Services in thk Nature of Salvaok. 

An agreement flxing the price to be paid for towlng a vessel into port 
wlU not be set aside as exorbitant, aithough the price is considerably 
in excess of customary towage rates, where, owing to the porilous situ- 
ation of the tow, which was unable to malie headway against the seas, 
and thé fact that there was no other tug in the vlcinity which could 
hâve rendéred assistance, the service was In the nature of a salvage. 

In Admiralty. Suit to recover on a contract for towage services. 

Horace L.Cheyney and John F. Lewis, for the Atkins Hughes. 
Thomas Leaming, for the Alsenborn. 

J. B. McPHERSON; District Judge. This suit is brought to re- 
cover the sum of $600, which the master of the steamship Alsenborn 
agreed to pay for the services of the tug Atkins Hughes in towing 
the steamship from a point upon the Atlantic Océan, several miles 
north of the Capes of the Delaware, to the city of Philadelphia. The 
service was performed on February 7, 1901, when ice in considérable 
quantity was running down the river, and at some places interfered 
a good deal with navigation. The Alsenborn was coming down the 
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coast, bound for the port of Philadelphia. Her précise dimensions 
do not appear in the évidence, but it is manifest that she was net a 
large ship. She was high eut of the water, drawing a foot or two 
forward, and about seven feet aft, and was carrying very little, if 
any, cargo. She encountered a high wind from the northwest on 
the night of February 6th, and was cbliged to anchor in order to 
avoid being blown ont to sea. Her engines were not powerful enough 
to enable her to keep up to the wind. On the morning of February 
7th she lost her ground tackle, and the wind was carrying her steadily 
away from the land and from the mouth of the river. It is conceded 
that, if her movement seaward had not been stopped, she would 
speedily hâve been in great danger, perhaps of being overturned, 
but certainly of being injured, and probably wrecked, by the violence 
of the wind and waves. In this situation she signaled to the tug, 
which is a large, powerful, sea-going vessel, and was cruising about 
looking for ships to tow up the river, to corne and give her aid. The 
tug responded, and when she came within hailing distance of the 
steamship the captains of the respective vessels began to bargain. 
The Alsenborn desired to be towed to Philadelphia, and ofïered $ioo 
for the service. The captain of the tug asked $600, and this sum 
was finally accepted, after the steamship had ofïered $500 and this 
ofïer had been refused. By the agreement the tug was to furnish 
the hawser. The service was performed, the Alsenborn assisting by 
the use of her own steam; and the voyage lasted about 15 or 16 
hours, which is the usual time required for towing from the break- 
water to the city. At one place in the river the vessels were fast 
in the ice for some time, and, in conséquence of the injury to the 
hawser done by the ice, a loss was thereby inflicted upon the tug of 
about $100. After the steamship came to her dock, her master ap- 
proved a bill for the sum agreed upon, but payment was afterward 
refused upon the ground that the amount charged was exorbitant, 
and that the agreement was made under circumstances which left 
the steamship no choice. This is the only question for détermination, 
and upon this point my conclusion is in favor of the libelant. Un- 
doubtedly, if the service is to be regarded as no more than ordinary 
towage, the sum is much too large; for, while there appear to be 
no established rates for towage in the Delaware river during the win- 
ter months, enough has been proved concerning the amounts usually 
paid for towing to enable the court to say that, for an ordinary tow, 
$600 would be much in excess of the proper sum, even in the montli 
of February. But when the danger to which the Alsenborn was ex- 
posed is taken into account, and the further facts that there was no 
other tug in the neighborhood by whom assistance could be rendered ; 
that, even if she had been able to enter the Delaware, she had so 
little power that she could not hâve proceeded to Philadelphia under 
her own steam alone ; and that the tug has sufïered a loss of $100 
in performing the service by reason of the injury to her hawser, — I 
think that the sum of $600 is not too large for the work that was 
done. The service may not hâve been technically salvage, but it cer- 
tainly approached it closely, and I am clearly of opinion that the péril- 



412 114 FEDERAL REPORTEE. 

ous situation of the steamship is proper to be considered in decîding 
what compensation should be paid to the ttig: The Elfrida, 172 U. 
S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413. 

A decree will therefore be entered in favor of the libelant for $600, 
with interest and costs. 



PACIFIC STATES SAV., LOAN & BUILDING CO. v. GREEN et al. 

(Circuit Court, D. Oregon. March 12, 1002.) 

Building and Loan Associationb— Conthact with Borrowing Stockholder^ 
Validitt. 

By a contract between a building and loan association and a stock- 
holder the latter sold, asslgned, and transferred ttie 110 shares of stock 
owned by her, of the par value of $100 each, and which she obtained 
at the same tlme, to the association, absolutely, In considération of Its 
advanceœent to her of $5,500, "by way of anticipation of the value at 
their maturlty" of the 110 shares. It was further provlded tliat $5,500, 
being the par value of 55 shares, was given to the association as a 
premlum. The bond required the borrower to repay the loan wlthin 
7 years, together with interest, and the full amount of the premium, 
provlded the stock had at the tlme matured and become worth par, 
and, if not, so much of the premlum as had then been eamed, or, In 
default of such payment, to keep up the dues on the 110 shares until 
they matured, in addition to the payment of interest Beld., that the 
transaction was merely one of loan, the borrower retainlng no Interest 
as a stockholder In any case, and that, since the association would 
recelve, in case the stock was paid out until It reached par value, as 
contemplated, double the amount loaned, besldes Interest thereon, the 
contract was unconsclonable, and would not be enforced by a court 
of equlty by a foreclosure of the mortgage gIven to secure It, for the 
sum clalmed to be due thereunder, amountlng to $2,600, after the boi> 
rower had paid to the association a sum exceedlng the amount borrowed, 
with Interest. 

In Equity. Suit to foreclose mortgage. On demurrer to bill. 

G. W. Baker and G. W. Allen, for plaintifif. 
Lionel R. Webster, for défendants. 

BELLINGER, District Judge. This is a suit to recover $2,594.90, 
and to foreclose a real estate mortgage given, as is alleged, to se- 
cure said sum. The complaint allèges, in efifect, that on February 
23, 1893, the défendant Lizzie A. Green was the owner of iio shares 
of the capital stock q' plaintiiï, of the par value of $100 per share, 
for which she agreed to pay 60 cents per month per share, or $66 
per month, until said shares, "by said payments and the accumula- 
tions allotted to the same by reason of profits earned, would become 
matured, and of the par value of $100 each ;" that on the same day 
said défendant applied for a loan of $5,500, and accompanied such 
application with a bid for the loan, which bid was as follows: 

"Amount of money deslred as loan, $5,500. Applied for Feb'y 23rd, 1893. 
I hereby agrée to hold 110 shares of stock In the Pacific States Savings, Loan 
and Building Co., and to continue payments of Installments on said stock 
until the same shall mature, or until the loan Is otherwise paid. I also here- 
by agrée to pay said company a bonus of fifty-flve shares of the stock above 
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referred to, as a considération for the loan of $5,500 applled for. Llzzle A. 
Green [Signature of applicant]. February 23rd, 1893. Witness: I. C. 
Hicks." 

— That the plaintiff company, upon or prior to March loth, accepted 
said bid, and agreed to loan Lizzie A. Green the sum of $5,500 in 
accordance with the terms and conditions mentioned, and according 
to the terms and conditions of a certain indenture of bond which was, 
on the I5th of March, 1893, execnted by Lizzie A. Green and James 
W. Green, her husband, a copy of which is made a part of the com- 
plaint. This bond was secured by a mortgage upon certain real es- 
tate, represented in the application for the loan to be of the cash 
value, with improvements, of $12,000. The bond recites that where- 
as the company only loans its money to its stockholders, and only in 
proportion to the amount of stock held by such stockholders, and 
that whereas Lizzie A. Green is the owner of iio shares, and has bid 
the sum of $5,500, being the par value of 55 shares of said stock, 
"as and for a premium for the advancement by said company of $5,500 
by way of anticipation of the value at their maturity of 1 10 shares of 
the capital stock of said company now owned by said Lizzie A. Green, 
and whereas the said company, in considération of said premises, and 
by way of said anticipation, has this day advanced to said Lizzie A. 
Green and James W. Green $5,500, now, therefore," etc. Then fol- 
lows the obligation of the bond, which will be referred to later. 

From what is stated so far, it appears that the transaction was one 
of loan, and that the stock subscription was merely a mode adopted 
by the parties of making the loan. According to the récital in the 
bond, the $5,500 loaned was an "advancement" by the company in 
anticipation of the value at their maturity of the iio shares of stock 
subscribed for by Lizzie A. Green. In other words, the iio shares 
of matured stock were valued at $5,500, and by way of anticipation 
of such value there was an "advancement" of that sum. One-half 
of the iio shares of stock were, as a part of the transaction by which 
they were acquired, given back to the company as a "bonus" for the 
loan or advancement. The remaining 55 shares are treated as pledged 
to the company, but by the terms of the bond executed on March 
loth the entire iio shares were "sold, assigned, transferred, and set 
over" to the company absolutely, no right or interest whatever re- 
maining in the subscriber. This is in keeping with the theory of an 
"advancement" by the company of the value of the 1 10 shares at their 
maturity, but if the défendant is obligated to pay the $66 per month 
until the iio shares become, by such payments and earnings, fully 
paid, and of the par value of $100 per share, together with interest 
on such loan or advancement, the contract becomes one of unusual 
hardship, and such as a court of equity will not enforce. 

The obligation of the bond is that the Greens are to pay, on or 
before seven years, the sum of $5,500 and the fuU amount of the 
premium, if said iio shares shall hâve matured and become worth 
par, or, in case said stock has not matured, then so mucli of said 
premium as may hâve been earned at the time the whole of the sum 
advanced is repaid, together with interest, etc., or, in default of such 
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payment, then the alternative is to pay the $66 each month, "as and 
for the monthly dues on said one hundred and ten shares, now owned 
by said Lizzie À. Green, and by her hereby sold, assigned, transferred, 
and set over to said company," together with $27.50 each month 
as interest, and also ail fines and charges until said stock becomes 
fuUy paid in and of the par value of $100 per share, and shall then 
surrender said stock to the company. If by the word "premium" 
in the provision in this bond requiring the Greens to pay the sum 
of $5,500 and the full amount of the premium, if the said iio shares 
shall hâve matured and become worth par, or in case said stock has 
not matured, then so much of said premium as may hâve been earned 
at the time the whole of the advance is repaid, is meant the par value 
of the 55 shares bid as a bonus, or the amount of the installments 
paid at the time the loan is repaid, the stock not having matured, 
it results that, if the stock has matured, the full value of $5,500 is 
required to be paid as a premium in addition to the repayment of the 
sum of $5,500 loaned or advanced, or, if the stock has not matured, 
then whatever has been paid in installments on account of this stock 
must go to the company in addition to the repayment of the money 
loaned and interest. The other alternative of the bond is the pay- 
ment of the monthly installments, together with interest installments, 
until the entire iio shares are matured, or are of par value, and the 
surrender of the iio shares to the company. Between thèse alterna- 
tives, there is no choice. In either case the company will receive 
double the amount advanced. 

The proviso in the bond by which, upon a six months' default in 
the payment of installments, the company may elect to déclare the 
loan and the premiums then earned due, and recover the same, less 
the withdrawal value of said iio shares, allows nothing to the bor- 
rower for the withdrawal value of the iio shares above the debt. 
This is consistent with the récital in the bond that the $5,500 was 
an advancement by the company by way of anticipation of the value 
at their maturity of lio shares of the capital stock owned by Lizzie 
A. Green. This récital, as well as the condition in the bid by which 
the défendant borrower agreed to hold iio shares and to continue 
payments of installments thereon until the same shall mature, or until 
the loan is otherwise paid, shows that ail installments paid on the 
lio shares were so much paid on the loan, or on account of it. If 
the loan was "otherwise paid" the obligation to pay installments 
ceased. It was not intended that the loan would be "otherwise paid," 
and yet this phrase is cumulative of what is plain enough without 
it, — that the stock subscription and holding and the payments to be 
made nominally on that account were merely the means of repaying 
the loan and of securing an unconscionable bonus besides. In this 
connection consider this allégation in the complaint: That there- 
upon, upon the exécution of the bond by Lizzie A. Green and her 
husband, the said plaintiff advanced to said Lizzie A. Green the 
said sum of $5,500, "which was to be repaid by the maturing of the 
shares which she held in said plaintiiï corporation by making the 
monthly payments thereon as specified in her said application and 
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the indenture of bond executed by her and her said husband." The 
monthly payments to be made as specified in the bond and in the 
bid which accompanies the appHcation are required to be on the iio 
shares. The allégation that the $5,500 was an advancement by way 
of anticipation of the value at maturity of iio shares of the com- 
pany's capital stock is in keeping with what elsewhere appears, — that 
the défendant Lizzie A. Green was to hâve merely a borrower's, not 
a stockholder's, interest in the company; that the stock subscribed 
for by her at par value would only repay the advancement which had 
been made to her. 

Upon what pretense of fair dealing the company intended that $5,500 
advanced by it, and upon which it had received interest, was to rep- 
resent the value of shares actually worth $11,000, does not appear. 
It is argued that the défendant Lizzie A. Green became a stockholder, 
and that the payments made by her and sought to be enforced against 
her in excess of her debt are in the nature of a stock investment. 
But the facts as they already appear do not support this contention. 
Her so-called stock conferred no rights upon her. It merely im- 
posed an obligation upon her, which the most guileless right-minded 
person in the world could not be expected to assume in any trans- 
action less devious and complicated than that in question. And so 
it transpires that although she "sold, assigned, transferred and set 
over," absolutely and unconditionally, to the company the iio shares 
of stock which she is described as holding, although neither the 
conditions of the bond nor the allégations of the complaint admit 
of any présent interest, or of any possible interest at any time, on 
her part in the company, and although she has paid $5,544 on the 
principal sum of $5,500 advanced or loaned, or, what amounts to the 
same thing, has paid installments to that amount to mature stock 
by which the sum advanced or loaned was to be repaid, and has paid 
interest meanwhile on the unpaid balance of the principal debt at the 
rate of above 12 per cent, per annum, yet a decree is sought against 
her in a court of equity for $2,594.90, with $250 additional as an at- 
torney's fee, for which a foreclosure is prayed upon property stated 
in the application for the loan to be worth $12,000. 

The question of usury was discussed at some length on the argu- 
ment, and a récent décision of an Eastern court, in which a contract 
like the one in suit was enforced, was cited. In that case the con- 
tract was held not to be usurious. That question is not necessary 
to be considered hère. If it was a mère question of an interest charge, 
and the rate appeared to me to be unconscionable, there could be no 
relief in this court that included it. 

The fact is that this so-called stock subscription is not in any proper 
sensé a stock subscription at ail. It is a mère expédient to secure 
unconscionable terms in a money-loaning transaction. The penalty 
in a bond may be avoided by a performance of the condition upon 
which the penalty dépends, but in this case there was no such avenue 
of escape for the hapless borrower. By prompt repayment of the 
advancement — a payment otherwise than by maturing the stock — she 
would still lose the installments that had been paid in the meantime 
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and were then due. But if unable to make prompt pa)rment thc ex- 
dction would be increased, and might, according as the company saw 
fit to act, equal the principal sum advanced, not taking into account 
the interest payments made. Among the eariiest exercises of the 
equity jurisdiction was the relief it afforded against penalties and for- 
feitures, and so far there is no case in which its jurisdiction has been 
invoked to enforce either. What is asked in this case is something 
quite as unconscionable as a penalty, — a thing that equity will not 
enforce, and will not permit, in any case coming within its jurisdic- 
tion. 

The complainant crédits the défendant Lizzie A. Green with the 
value of ss shares of so-called pledged stock, at $4,214.10. The re- 
maining 55 shares are of course donated or premium stock. There 
is, therefore, no prêteuse that this défendant has, or is to hâve, any 
interest as a stockholder on account of payments made and sought 
to be enforced against her in excess of the loan and interest. As a 
matter of fact, there is no distinction between pledged and other stock. 
The fiction adopted by the company is that 55 shares were given to 
the company as a bonus and the remaining 55 shares were given as 
a pledge, but it ail went to the company by absolute assignment and 
transfer. There is nothing in the conditions of the bond that admits 
of any interest in Lizzie A. Green in the so-called pledged stock. 
The transaction was one of loan, and nothing else, and equity, which 
looks to the intent, not the form, must so regard it. The install- 
ment payments of $66 per month were payments on the loan. Thèse 
payments continued for seven years, during which interest install- 
ments were also paid. There has thus been paid, as already stated, 
$5,544 and interest. 

The complainant is entitled to its loan or advancement, and interest. 
More than this it has had. More than this it is not entitled to. It 
cannot, in a court of equity, collect installments in the nature of pre- 
miums upon stock, subscribed for merely to qualify the subscriber 
to borrow from the company, and which, by the terms of the agree- 
ment between the parties, was to be, and was in fact, transferred to the 
company, and of which the company has at ail times been and now is 
the absolute owner. 

Demurrer to the bill of complaint is sustained. 
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EMPIRE STATE-IDAHO MINING & DBVELOPING OO. v. BUNKER 
HILL & SULLIVAN MINING & CONOENTRATING CO. 

(Circuit Court of Appeals, NInth Circuit March 3, 1902.) 

L Apfeal—Review— Action Tried to Couist. 

It is settled law In the fédéral courts that, where an action at law 
is trIed to tlae court, its findings upon questions of fact are conelusive, 
and tliat the only matters reviewablfc In the appt'ilate coiirt are the 
rulings on questions of law. when pro{«>rly présente»! by blU of excep- 
tions, and, when spécial findings are made, whether iue facts found are 
sufBcient to sustain the judgmênt. 

8. Mining Claims— Valtdity of Location— Bxtkalatekal, Rights. 

Extralateral rights of a Iode mining claim apply only to what Is be- 
neath the surface, and never operate to enlarge surface rights whlch, 
under the statute, are limited to 300 feet in width on each side of the 
center of the ledge or Iode; and where tbe ledge or Iode is of greater 
width, so that the outcroppings extend beyond a side line, another claim 
may be located thereon which will carry ail surface rights withln Its 
boundarles, and underground extralateral rights, subject to those of the 
older claim; aud where the end line planes of the two claims are not 
parallel, or do not coïncide, the second locator may foUow the vein in 
its dip between the planes of his own end Unes wherever not incîuded 
between the end Une planes of the senior location, as against any subsé- 
quent locator along the Iode beyond an end line of the first daim. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

For opinion below, see io6 Fed. 471. 

W. B. Heyburn and E. M. Heyburn, for plaintiflF in error. 
Curtis H. Lindiey and John R. McBride, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action of ejectment, in which 
the défendant in error was plaintiff in the court below, brought for the 
recovery of certain underground portions of a vein or Iode alleged to 
hâve its apex within the surface lines of a mining claim called the 
"King," which vein or Iode, it is alleged in the complaint, in its course 
crosses the end lines of that claim. The incidental question of dam- 
ages, for which the plaintiff also sued, has been, by stipulation of the 
respective parties, withdrawn from présent considération. The case 
was tried without a jury, and resulted in certain findings of fact made 
by the court, and a judgmênt thereon in favor of the plaintiff to the 
action. The record contains a bill of exceptions embracing, among 
other things, varions assignments of error, the 2d, 3d, 4th, and Sth 
of which are to the effect that the trial court erred in making certain 
of its findings of fact, which findings of fact so complained of thèse 
assignments of error respectively set out at large. The 6th, 7th, Sth, 
9th, loth, iith, I2th, I3th, I4th, I5th, i6th, I7th, i8th, içth, and 20th 
assignments of error are to the effect that the court below erred in re- 
fusing to make certain findings of fact requested by the défendant to 
the action. It is very clear that thèse assignments are unavaîling. 
Where a case is tried by the court without a jury, its findings upon 
questions of fact are conelusive in the appellate court. Only rulings 
upon matters of law, Mhen properly presented in a bill of exceptions, 
114 F.— 27 
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can be considered hère, in addition to the question, when the findings 
are spécial, whether the facts found are sufficient to sustain the judg- 
ment rendered. Stanley v. Supervisors, 121 U. S. 535, 547, 7 Sup. Ct. 
1234, 30 L. Ed. 1000; Distilling & Cattle Feeding Co. v. Gottschalk 
Co., 13 C. C. A. 618, 66 Fed. 609; Cable Co. v. Fleischner, 14 C. C. A. 
166, 66 Fed. 899 ; Consolidated Coal Co. of St. Louis v. Polar Wave 
Ice Co., 45 C. C. A. 638, 106 Fed. 798. 

The remaining assignments of error embodied in the record relate 
to the question of the sufficiency of the findings of fact made by the 
court below to sustain the judgment given by it, which is the real, and, 
indeed, the only, question in the case. Annexed to the opinion of the 
court below, as illustrative of its views, is the foUowing diagram : 



-^ 




It appears from the findings that the défendant to the action (the 
plaintiff in error hère) is the owner of the Viola mining claim, located 
February 20, 1886, and patented April 13, 1895 ; the San Carlos, 
located April 24, 1886, and patented April 22, 1895 ; the Skookum, 
located April 5, 1886, and patented August 10, 1891 ; the Likely, lo- 
cated April 24, 1898; and the Cuba, located May 7, 1898, — neither of 
which last two hâve been patented. The King, according to the find- 
ings, was located June 22, 1898, and is owned by the défendant in 
error (plaintiflf in the court below). The ore bodies in controversy, 
and which were awarded to the défendant in error by the judgment of 
the court below, lie beneath the surface of the Likely, Skookum, and 
Cuba claims. As thèse three claims are also, according to the find- 
ings, the property of the plaintiff in error, prima facie the ore bodies in 
question belong to it. Cheeseman v. Shreeve (C C.) 37 Fed. 36; 



EMPIRE STATB-IDAHO MIN. A D. CO. V. BUNKER HILL & S. MIN. & 0. OO. 419 

Mining Co. v. Murray (Mont.) 23 Pac. 1022. They are aiso embraced 
by vertical planes drawn down through the end Unes of the San Carlos 
claim, extended in their own direction, which claim has been patented 
by the government, and is also owned by the plaintiff in errer. The 
court below held that the King claim, which was not located until 
long subséquent to ail of the others mentioned, was so located as to 
entitle its owner to the underground bodies of ore found under the 
surface of the Likely, Skookum, and Cuba, and within the end line 
planes of the San Carlos, extended in their own direction. At the time 
of the location of the King claim the only unappropriated pièce of sur- 
face ground in the vicinity, according to the findings, was the tri- 
angular pièce lying between the Tyler claim and the Viola and San 
Carlos. The same vein or Iode of minerai bearing rock that out- 
cropped in the Viola, San Carlos, and Tyler outcropped in this triangle, 
and it was therefore open to location, subject, of course, to ail pre- 
existing rights. In making the location of the King, the entire west- 
erly and southerly lines, and almost ail of the northerly line, were laid 
within the patented claims of the plaintifï in error, ail of which was 
donc, according to the findings of the court below, "without the con- 
sent or knowledge of the owners of said Viola and San Carlos Iode 
claims." And the contention of the plaintifï to the action, which was 
sustained below, was, and hère is, that lines so laid (being otherwise 
also in accordance with law) confer extralateral rights upon the locator 
as against the owner of the patented ground so entered upon. It is 
the settled law that, for the purpose of acquiring the extralateral 
rights conferred by statute, a locator may place his lines on a prior 
mining location with the consent of such prior locator, or, when it is 
donc openly and above board, without objection on his part (which in 
reality constitutes consent) ; and perhaps the same thing may be done 
on patented claims, where the lines are established openly and peace- 
ably. It was so held by the secretary of the interior in the case of 
the Hidee Gold Mining Company (decided January 30, 1901). But it 
is equally well settled that no such right can be acquired by any 
forcible, fraudulent, or clandestine entry upon the possession or owner- 
ship of another. Cosmos Exploration Co. v. Gray Eagle Oil Co. 
(C. C. A.) 112 Fed. 17; Cowell v. Lammers (C. C.) 21 Fed. 202; 
Nevada Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. 680 ; Hosmer 
V. Wallace, 97 U. S. 579, 24 L. Ed. 1130; Mower v. Fletcher, 116 
U. S. 385, 6 Sup. Ct. 409, 29 L. Ed. 593 ; Nickals v. Winn, 17 Nev. 188, 
30 Pac. 435 ; McBrown v. Morris, 59 Cal. 72. Under which of thèse 
conditions the findings of the court below place the entry of the King 
locator upon the patented claims of the plaintifï in error need not be 
determined, for the reason hereinafter appearing. 

The findings and diagram annexed to the opinion of the court be- 
low show that the vein or Iode in question is a very wide one, and 
crosses both end lines of each of the plaintifï in error's patented claimSf 
Viola and San Carlos, the common side line of thèse two claims being 
entirely on the vein or Iode. The Viola, being the older of the two 
locations, would, under the doctrine of St. Louis Min. & Mill. Co. 
of Montana v. Montana Min. Co., 44 C. C. A. 120, 104 Fed. 664, and 
like décisions there cited, be entitled, in the pursuit of its extralateral 
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rights, to the entire width of the vein underground within its bounding 
planes. But extralateral rights apply only to what may be found be- 
neath the surface within the limits fixed by the statute, and never 
operate to enlarge or contract surface rights. Surface rights are Hmit- 
ed by the statute to 300 feet in width on each side of the center of the 
ledge or Iode, yet such ledge or Iode may extend beyond such side 
Unes, and, in the case at bar, did extend southerly of the southerly 
side line of the Viola claim, and into unappropriated public land. The 
locator of the San Carlos claim, fînding it outcropping there, made the 
San Carlos location upon it, as he had the right to do, and as the gov- 
ernment recognized by issuing its patent in confirmation thereof. The 
ledge or Iode crossing both of the end lines of that claim, the extra- 
lateral rights conferred by the statute thereupon arose, subject, how- 
ever, to the extralateral rights of the prior Viola location, which were, 
as ail such rights are, confined between vertical planes drawn down 
through its end lines, extended indefînitely in their own direction, 
which gives to the Viola, as against ail of the claimants hère appearing, 
the underground portion of the vein or Iode on its dip between vertical 
planes drawn down through the lines A E and C G of the diagram, 
extended indefînitely in their own direction. But where the prior 
extralateral rights of the Viola cease, namely, at the line E B of the 
diagram, those of the next locator — that is to say, the locator of the 
San Carlos — commence, and embrace that portion of the dip of the 
vein or Iode not included within the rights of the Viola, and embraced 
within vertical planes drawn down through the end lines of the San 
Carlos extended indefînitely in their own direction. Thèse lines in- 
clude the ore bodies in controversy. They were therefore not subject 
to inclusion by the extension of the end lines of the subséquent loca- 
tion of the King claim, even if it be conceded that its lines were so 
laid as to entitle its locator to extralateral rights. 

The judgment is reversed, and cause remanded to the court below, 
with directions to enter judgment for the défendant on the findings. 



BMPIHE STATE3-IDAH0 MINING & DEVELOPING CO. et al. r. BUNKER 
HILL & SDLLIVAN MINING & CJONCENTRATING CO. 

(Circuit Court of Appeals, Nlnth Circuit. March 10, 1902.) 

No. 704. 

Mining Ci.aims— Conclusivenbiss of Patent— Conflict of Surpack Lines. 
Issuance of a patent, after due notice, for a mlnlng claim, conclusively 
détermines Its prlorlty, as to the surface and the incident extralateral 
rights, over claims whose surface Unes conflict therewlth.i 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

W. B. Heyburn, for plaintiflf in error. 

Curtis H. Lindley and John R. McBride, for défendant in error, 

1 Concluslveness of patents to mining claims, see note to Bunker Hill & 
Sullivan Mining & Concentrating Go. v. Empire State-ldaho Mining & Deyel- 
oplng Ce, 48 C. C. A. 674. 



EMPIRE STATE-IDAHO MIN. & D. CO. V. BUNKER HILL & 8. MIN. A C. CO. 421 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Thèse were cross writs of error sued out by 
the défendant to the action of ejectment brought in the court below 
by the défendant in error as plaintifï, based upon its ownership of the 
Stemwinder mining claim. The case was tried without a jury, and 
resulted in certain findings of fact, annexed to which, as illustrativc 
of them, was a diagram showing, among other things, the underground 
segment of the ledge for which the court below gave the plaintifï to 
the action judgment. The plaintifï brought the case hère by writ of 
error, and we held that the underground segment for which the court 
below awarded the plaintifï judgment constituted a part of the Last 
Chance mining claim, of which the findings showed the défendant 
Last Chance Mining Company to be the owner, and, being awarded 
more than it was entitled to, the then plaintifï in error had no just 
cause of complaint. The judgment thus brought under review was 
accordingly affirmed. Bunker Hill & S. Mining & Concentrating Co. 
V. Empire State-Idaho Mining & Developing Co., 48 C. C. A. 665, 
109 Fed. 538. The then plaintifï in error thereupon filed a pétition for 
a rehearing of the cause solely upon the ground that this court erred 
in holding, as it did, that the owner of the Stemwinder claim was 
estopped from claiming anything embraced by the Last Chance patent, 
by reason of the failure on the part of the Stemwinder to contest the 
application of the Last Chance for its patent. The défendants to the 
action having meanwhile sued out the présent cross writs of error, the 
respective parties requested the court to hear and consider the pétition 
for rehearing along with the cross writs, which has been donc. A 
careful re-examination of the questions considered in the opinion of 
the court above cited satisfies us of its correctness, although to avoid 
the misconception of that opinion taken by counsel for the then plain- 
tifï and présent défendant in error, and make it more clearly exprès» 
its meaning, we hère so alter the clause of the opinion, as reported at 
the top of page 547 of volume 109 of the Fédéral Reporter, and page 
674, 48 C. C. A., as well as the original, as to make it read as follows : 

The application for the patent for the Last Chance was, as has been 
seen, for the whole claim, as indicated in the diagram hereinbefore set 
out, and carried with it, as has been said, the implied, if not the ex- 
pressed, allégation that the location was made upon land at the time 
open to location, and was therefore prior to any location thereof by 
any one else. The issuance by the government of its patent, after due 
notice to ail the world of the application, and ample notice to every 
one to contest it, conclusively determined, as against every one whose 
surface lines conflicted therewith, the priority of that location over 
every other, including the Stemwinder, and conferred upon the pat- 
entées and their successors in interest not only the entire surface of 
the daim, but, as against every one whose surface lines conflicted with 
those of the Last Chance, the extralateral rights conferred by section 
2322 of the Revised Statutes to follow on their dip outside of the side 
lines, and within vertical planes drawn through the parallel end lines 
extended in their own direction, ail veins, Iodes, or ledges the tops or 
apexes of which lie inside the surface lines of the claim. As a mat- 
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ter of course, in the absence of a surface conflict, there would be no 
ground for an adverse claim, and no question would arise of which 
the land department could take cognizance. Conflicts in respect to 
extralateral rights growing out of locations whose surfaces do not 
conflict, and which are therefore beyond the purview of the proceed- 
ings in the land department, are matters solely for the détermination 
of the courts when brought before them. 

The necessary resuit of an adhérence to that opinion îs that on the 
présent writs the judgment of the court below awarding to the plain- 
tifï to the action the underground segment above indicated, and which 
the findings show constitute a part of the Last Chance claim, must be 
reversed. And as the findings fail to show that the défendant Empire 
State-Idaho Mining & Developing Company has infringed upon any 
right of the plaintiff, judgment must be directed in favor of both of the 
défendants. In the brief of counsel for the présent défendant in error 
we are asked to now adjudicate between the extralateral rights of the 
Stemwinder claim and the Viola claim, shown in a suit just decided by 
this court to be the property of the défendant Empire Company. But 
the judgment roU upon which the présent writs must be disposed of 
présents no such question. The bill of exceptions embodied in the 
record cannot be considered, for the reason that the assignment of 
errors, save only the one challenging the sufficiency of the findings of 
fact to support the judgment, relate only to questions which cannot be 
considered by the appellate court. Empire State-Idaho Mining & 
Developing Co. v. Bunker Hill & Sullivan Mining & Concentrating 
Co. (just decided) 114 Fed. 417. 

The judgment is reversed, and cause remanded, with directions to 
the court below to enter judgment for the défendant on the findings. 



UNION CASUALTÏ & STJRETT 00. v. GRAY. 
(Circuit Court oî Appeals, Thlrd Circuit February 20, 1902.) 

No. 18. 

L AOBNCT— CONTRACT— LiABILITT OP PRINCIPAL TO SUBAGENTS. 

A principal cannot be made llable to a subagent appointed by his 
gênerai agent, where sncti principal in the contract with his gênerai 
agent has expressly stipnlated that such gênerai agent is to be re- 
sponsible to the principal for the acts and conduct of his subagents, and 
that In no case and under no circumstances shall the principal be llable 
for commissions or compensation to such subagents. 
2. Bamb— Construction of Contract. 

By a contract between an Insurance company and Its gênerai agent, 
appointed for certain territory, the latter was authorized to appoint or 
employ ail subagents reasonably necessary for the proper transaction of 
the business contemplated by the contract, "and for the fulfiUment of his 
agreements hereunder." It further provided that the gênerai agent 
sbould be directly accountable to the company for ail moneys, premiums, 
etc.. belonglng to the company, and llable In respect to ail acts, doings, 
and agreements of the subagents, and should pay ail salaries, commis- 
sions, or compensation earned by them, "and sald company shall under 
no circumstances nor la any manner be liable for the same or any part 
thereof." Belct', that a contract made by the gênerai agent lu his own 
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name, appolntîng a subagent for a deflnlte term, who was requlred to 
give bond, and to account to him alone, dld not create a contract of 
agency between the subagent and the eompany whlch could be enforced 
against the latter after the gênerai agent had been removed In ac- 
cordance with the terms of his own contract 

8. PliEADIKG — EfFECT OP ADMISSIONS. 

An admission in an affidavlt of défense made by an offlcer of défend- 
ant corporation that plaintifiC was appointed a subagent of défendant by 
its gênerai agent, who had authority to make such appointment, is not 
Inconsistent with the défense that under the contract between défend- 
ant and its gênerai agent the authority of the latter was limlted to the 
appointment of subagents subordinate to his own agency, and that the 
Bubagency was terminated by the terminatlon of the gênerai agency. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Samuel B. Huey, for plaintiff in error. 
John G. Johnson, for défendant in error, 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The record brought before us by this writ 
of error, discloses a suit instituted in the court below by Delbert B. 
Gray, plaintifï below, défendant in error hère, against the Union 
Casualty & Surety Company, défendant below, plaintifï in error hère. 
The cause of action, as set out in the statement of claim, was the al- 
leged breach of a contract contained in a certain agreement in writing, 
executed on the 2d day of September, 1893, between David Black, 
gênerai agent for the Middle states of the Union Casualty & Surety 
Company, of St. Louis, Mo., and Edward P. Carpenter, Delbert B. 
Gray and George A. Hincken, partners under the firm name of Car- 
penter, Gray & Hincken, of Philadelphia. By this agreement, it is 
alleged, said firm entered into contractual relations with the said 
Company, by which they were to act as its subagents, for a term of 
five years, in certain territory comprised within eastern Pennsylvania, 
New Jersey and Delaware, covenanting that they, on the one hand, 
would perform certain designated services as agents, or subagents, 
for the said eompany, in the Insurance business ; the said eompany on 
the other hand, becoming bound that opportunity for the performance 
of such services should be continued for said term of five years, at 
and for the compensation stipulated, by way of commissions, in said 
articles of agreement. 

By assignments from his partners, the said Gray became vested 
with ail the rights and responsibilities created by this contract, and 
bas been recognized as standing for said partnership, by the défend- 
ant below, throughout this litigation. Pie will be spoken of hereafter 
as sole subagent under the contract. The plaintifï below alleged in 
said suit, and contends hère, that a breach of this contract, as con- 
strued by him, was made by the défendant below, by refusing to rec- 
ognize his right to act as agent for said eompany, for the remainder 
of the term of five years, after the discharge of David Black, its gên- 
erai agent, from its employment, and by discharging him, Gray, 
from its service within the term aforesaid. The défendant below, on 
the other hand, contends, that it was not privy to any contract with 
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plaintiff below, and that the contract, the breach of wHch îs stated 
as the cause of action in the said suit, was a contract with David Black, 
Its gênerai agent, and bound him, and not it, by its stipulations and 
covenants. The parts of the said contract pertinent to our présent in- 
quirj% are substantially as follows: 

"Thls agreement made and entered into tUs second day of September, 
]893, by and between David Black, gênerai agent for Middle states of the 
Union Oasualty and Surety Company of St. Louis, Mo., hereinafter designated 
'Said General Agent' of New Yorlï, party of the first part, and Edward P. 
Oarpenter, Delbert B. Gray and Geo. A. Hlncken, partners under the firm 
name and style of Carpenter, Gray and Hlncken, hereinafter designated 
'Said Agents,' parties of the second part It is understood and agreed that 
the Union Oasualty and Surety Company of St. Louis, Mo., will be designated 
throughout thls agreement as 'Said Company.' Tliat upon the terms and 
conditions, and in considération of the several covenants and agreements to 
be kept and performed by said agents, parties of the second part, hereinafter 
set forth, said gênerai agent, party of the flrst part, has thls day appolnted, 
and does by thèse présents make, constltute and appoint said parties of the 
second part agents of said company for the procuring of business for the 
said company In the folIovFlng descrlbed terri tory, that Is to say: Bastem 
Pennsylvania, southern New Jersey and Delaware, said territory belng more 
particularly deâned In a map filed în each of the offices of the parties to 
thèse présents. The term of the agency hereby created, the said agents 
falthfully performlng thelr dutles hereunder, shall be and continue for five 
years from the date thereof, to wlt, untll the second day of September, A. D. 
1898. Said agents, parties of the second part, are and shall be authorized 
and empowered, but only upon the terms and conditions and fulfilling the 
agreements on thelr part hereinafter set forth, to Issue and countersign ail 
descriptions of poUcles of Insurance procured by them wlthln the territory 
above mentloned which are now or may durlng said term be issued by 
said company and to make necessary and proper Indorsements upon the 
same, provlded that the Insurance of ail such pollcles and ail Indorsements 
made thereon shall be subject to the approval of said gênerai agent, and said 
agents, keeplng and performlng thelr said agreements, shall be author- 
ized as such, durlng said term to collect, for the beneflt of said gênerai agent, 
the premlums pald upon and for ail pollcles Issued by them, said agents, and 
to give proper recelpts for the same. In considération of, and as full com- 
pensation for ail services rendered and dlsbursements made by them under 
and pursuant to thls contract durlng said term, said party of the first part, 
agrées to allow the said agents commissions on ail gross premlums, by the 
said agents, collected durlng said term upon pollcles for the several kinds 
or classes of Insurance procured and Issued by said agents durlng said term, 
whlch commissions may be deducted by said agents from said premlums col- 
lected by them at the followlng rates or percentage thereon respectlvely, 
that is to say: • • • Sald gênerai agent will from tlme to time, fumlsh 
said agents, for the purposes aforesald, wlth such forms of pollcles of In- 
surance and such manuals as may be requlslte for the use of said agents in 
seeurlng business and procuring the Issue of pollcles of Insurance such as 
hereln contemplated, and wlth such other documents and supplies as sald 
gênerai agent shall deem necessary for the proper transaction by said agents 
of the business of sald company wlthln sald territory." 

Said Gray agrées that he will make prompt collection of ail pre- 
mlums, and duly account for the same to the said gênerai agent, and 
keep books and accounts showing ail premiums collected by him 
"subject to full and convenient inspection by said gênerai agent when- 
ever required." He also agrées that he, and ail his subagents em- 
ployed by him, will make to the said gênerai agent, from day to day, 
true and complète daily reports of ail poHcies issued, etc., and on the 
ist day of each montli, will render to him, the gênerai agent, a true 
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and complète statement, in form such as the party of the first part 
may require, showing the number, description and amount of ail poli- 
cies written or issued by authority of said Gray during the preceding 
month, and that on the I2th day of each month, will pay or remit 
to the said gênerai agent, the balance of ail premiums coUected by 
him during the last preceding month. By a provision, identical in lan- 
guage with one contained in the contract between said gênerai agent 
and the said conipany, which will hereafter be referred to, it is stipu- 
lated, that the said Gray may appoint and employ, subject to the 
rules and régulations prescribed by said gênerai agent, any and ail 
subagents reasonably necessary for the proper transaction of the busi- 
ness contemplated by the contract, and for the fulfillment of his agree- 
ment thereunder ; but it is expressly understood and agreed, that said 
Gray shall be directly accountable to the said gênerai agent, for ail 
policies issued and moneys collected under the provisions of said con- 
tract, and shall be directly liable to said gênerai agent, for the acts 
and doings of said subagents in and about the transaction of said 
business, and that ail salaries and commissions and compensation 
earned by such subagents, shall be paid by said Gray, and that "said 
gênerai agent shall, under no circumstances, nor in any manner, be 
liable for the same or any part thereof." Said agreement further pro- 
vides that, in default of the performance by said Gray, of the condi- 
tions and agreements in said contract set forth, the "said gênerai agent, 
party of the first part, shall hâve the right, without further demand or 
notice, to cancel the contract and terminate the agency hereby creat- 
ed." And at the close, it is stipulated as follows : 

"It Is a further expressed condition of thls contract that said agents, par- 
ties of the second part, shall and they hereby jointly and severally agrée 
that they will within thirty days from the date hereof deliver to said gênerai 
agent at his ofllce in New York a bond in the pénal sum of ($5,000) flve 
thousand dollars, duly executed by said agents and by the American Surety 
Company or other good and sufBcient surety or sureties, and contalning such 
conditions for the payment of said pénal sum to said party of the flrst part 
as obligée therein as shall be satisfactory to the said gênerai agent, party of 
the first part," etc. 

To this contention of the défendant company, that the contract sued 
upon vsras res inter alios acta, the plaintifï below replies, that the con- 
tract was made by Black, as gênerai agent of the company, by author- 
ity and in behalf of the said company, and created such contractual re- 
lations between the said plaintifï below and said company, as to make 
the stipulations as to term of service and compensation, obligatory 
upon said company. In support of his position, he refers to the pro- 
vision of the contract between the said company and its gênerai 
agent, Black, with référence to the prospective appointment by Black, 
of subagents. This contract, which was dated September 2, 1893, 
both in form and gênerai provisions, is almost identical with that be- 
tween Black and the plaintifï below, as above set forth. The authori- 
zation referred to and reUed upon by plaintifï, is contained in the be- 
ginning of the following paragraph of this agreement: 

"Such agent Is authorized as such to appoint and employ, wlthln and for 
the territory aforesaid, but subject always to such rules and régulations as 
may be prescribed In respect thereof by said company, any and ail subagents. 
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subordinatcs, and employés reasonably necessary for the proper transacaon' 
of the business contemplated by tbis contract and for tbe fulftUment of h5s 
Bgreementis hereunder; but It is expressly understood and agreed that said 
agent, pai-ty of tbe second part, Is and shall be dlrectly aecountable to, and 
shall and will on demand tberefor, at ail tlmes account to and wtth said 
Company for ail moneys, premlums, poUcies, supplies, documents, and otber 
property belonglng to said Company, or for or in respect of whicli it may 
from time to time be entltled to an account uuder the proA'isions of this 
contract, and shall be dlrectly liable to this company for and in respect of 
ail acts, doings and agreements of any and ail solicitors, agents, spécial 
agents, canvassers, clerks, and other employés appoînted or employed by 
said agent party of the second part, in or about the transaction of said busi- 
ness, but ail salaries, commissions and compensations of any Icind eamed 
by or which may become payable to such solicitors, spécial agents, can- 
vassers, clerks, or employés, or either of tliem, shall be paid by said agent, 
party of the second part, and said company shall under no circumstances nor 
in any manner be liable for the same or any part thereof." 

As we hâve beîore said, it is identical in language with a corre- 
sponding paragraph in the articles of agreement, by which Black ap- 
points Gray his subagent. In addition to this authorization of the 
appointment of subagents, the plaintiff below refers to testimony tend- 
ing to show, that his contract with the gênerai agent was due to his 
application niade directiy to the company, and to correspondence 
with one Hufï, gênerai manager of said company; that during the 
time that he was acting as subagent, he had numerous letters directiy 
from the office of the company in St. Louis, and that after the termina- 
tion of Black's service with the company, he was recognized for a 
period of nearly three months as an agent by the executive officers 
of the company. We are also referred by counsel of the said plaintifï 
below, to the following language in the affidavit of défense, raade in 
this cause by the secretary of the said company : — 

"It Is true, that on the 2na day of September, 1893, the said défendant, 
■actfng by David Black, Its then gênerai agent for the Middle States, dld 
appoint the plaintiff, Delbert B. Gray, Edward P. Carpenter and George A. 
Hlncken, partners trading under the flrm name of Carpenter, Gray and 
Hincken, subagents for the company, with an office in Philadelphia, and that 
the said David Black, gênerai agent as aforesaid, was at that time duly an- 
thorized to make such appointments." 

The plaintiff, as a witness, testified that he had always considered 
the contract he had made with Black as one made with the company, 
■and that he had a right to hold the said company to the performance 
of the agreements in said contract contained, for a period of five 
years, and that the obligations of the said company in that behalf did 
tiot cease with the termination of its contract with Black, and that 
he so told the président of the company, in an interview had with 
him after Black's discharge. Ellerbe, président of the company, on 
the other hand, dénies this statement of the plaintifï below, and says 
that the continuance of the plaintifï below as an agent of the com- 
pany, after Black's discharge, was provisional only, and until other 
arrangements could be made; that after the notification from him 
as président of the company, dated July 31, 1894, that the contract 
with Black, as gênerai agent, had terminated, and directing him 
to make ail remittances for premiums coUected to Huflf, gênerai super- 
intendent, in New York, and to put his accounts in shape for exam- 
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ination, had been acknowledged by plaintiff below, in a letter dated 
August I, 1894, the said plaintiff below, under date of August 2d, 
wrote to said Huiï, as gênerai manager of the Union Casualty & 
Surety Co., as follows: 

"Dear Sir:— We should llke very much, now that our arrangements with 
David Black & Co. are terminated, to bave the agency direct, the same to 
include ail of Pennsylvania, inasmuch as Pittsburgh and Clearfield coimty 
are closely identieal with Philadelphla in ail the leading industries and 
manufactures. Yours very truly, D. B. Gray & Co., General Agents." 

Ellerbe also testifies that, neither at the final interviews in the last 
df October, in which he says an account was stated between the said 
plaintiff below and the Company, and in which finally the said plaintiff 
below was informed that his services were dispensed with, did he, 
the said plaintiff below, nor at any other time, claim that his contract 
made with Black continued with the company after Black's discharge. 
Upon this State of the testimony, the case went to the jury under the 
charge of the court. The exceptions to the said charge are some- 
what meagre, but are sufficient to support such of the assignments 
of error as, in our view of the case are important. 

The construction of the contract sued upon, was especially the 
function of the court, and the charge of the learned judge in that re- 
spect, is properly before us for review, upon the exceptions taken by 
the défendant to the court's refusai to answer certain of its requests 
to charge, and the assignments of error founded thereupon. It is 
perfectly plain that, if the suit of the plaintiff below can be main- 
tained against the défendant company below, it is because the said 
company was a privy to the written contract, by which Black consti- 
tuted Gray a subagent, thereby entering into a contractual relation 
with the said Gray as to the term of his employment, and as to the 
affording him opportunity to earn, and the allowance of, his com- 
missions. The principal question before us is, whether this is or is 
not a correct interprétation of the said contract. The interpréta- 
tion of the contract, as made by the learned judge of the court below, 
is comprised in the following statements made by him in his charge 
to the jury: 

"Let us see what was the relation between thèse parties at tlie begin- 
ning. As you hâve heard, a man named David Black was appointed the 
gênerai agent for this company for certain territory, the Middie states. He 
was given power by his contract to appoint subagents wlthin that territory. 
Thèse subagents, while sustaining a certain relation to him, were of cours© 
agents for a certain territory of the Union Casualty and Surety Company of 
St. Louis. Black's own appointment was for the purpose of obtaining busi- 
ness for the company, and thèse appointments he was authorlzed to make 
were for the same purpose. He, and those he might appoint under him, were 
ail engagea in the same business, to further the business and advanee the 
Interests of the company, and to get business for it His appointment was 
to last for five years. After his appointment was made he appointed a flrm 
of which the plaintiff was a member, and about which I need not specially 
concern myself— we will treat it as an appointment of Mr. Gray himself, be- 
cause the rights which the other members of the flrm got under that ap- 
pointment afterwards became vested in Mr. Gray, and there is no occasion 
to distinguish between the flrm and Mr. Gray himself— we will consider tlie 
appointment as having been made of Mr. Gray himself, for convenience sake. 
Black appointed Gray, and by one of the provisions o£ the contract It was 
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to last for a term of flve years. It Is at that point tbat the flrst dispnte 
arises. Barlyin August, I thlnk, of tliè foUowing year, l^lack was dismissed 
from the service of the company, and -we shall assume, since we know iinth- 
ing to the contrary, that he was pi'Operly dlsmissed. One of the contentions 
of the défendant is that by the disinissal of Black, the severance of his reîa- 
tions with the company, Gray's relation with the company was also severod: 
that his contract made with Black, as gênerai agent of the company, fell ;it 
the same time that Black's own contract was terminated by the company's 
action. I Instruct you that was not the case; that when BMck made iiis 
contract with Gray, and appointed him for a term of five years, he had power 
to make that appointmeut. He himself was entitled to serve the company 
as gênerai agent for five years, snb.1ect of course to their right to dismiss 
him for cause, and when he made the contract with (îray, he had the powoi- 
to make it, and to make it for iive years; and we instruct you, therefore, 
that the fact that the company dismissed Biack did not operate to dismiss 
Gray from the company's service and put an end to his relations with them. 
He had a valid contract which was to last for five years, unless sooner 
terminated for good and sufBcient reason." 

We are compelled to dissent from this construction of the contract 
sued upon. On its face, tlie contract was sigoed and sealed by David 
Black individually, and not in the name of the company défendant, 
nor on its behalf. It is trne, that in the caption of the articles of 
agreement, Black is described as gênerai agent for the Middle states 
of the Union Casualty & Surety Company of St. Louis, and is desig- 
nated throughout the subséquent provisions of the contract as "said 
gênerai agent." This, hovi^ever, was a proper and, considering the 
subject-matter of the contract, a natural, designatio person^. The 
business in which Gray was to be employed was that of assisting 
Black in his business as gênerai agent of the Casualty Company, by 
soliciting insurances, issuing policies and collecting premiums for him, 
and under his supervision. It is true, of course, that this business 
was for the benefit of the company, and that the premiums collected, 
less the commissions of himself and Black, belonged to the company, 
and he was in certain respects a subagent of the company, as Black 
had been expressly authorized in his contract with the company to 
appoint such subagents. But this classification of his position, as that 
of subagent, does not necessarily bring him into contractual relations 
with the company, without express stipulation to that effect. The 
authority to Black, in his contract with the company, to appoint sub- 
agents, and relied upon by plaintifï below, as making said company 
privy to his contract with Black, cannot, without straining the lan- 
guage used, from its natural meaning, hâve the effect contended for. 
Black was about to engage as gênerai agent of the company for the 
Middle states, and it was obvious, from the extent of territory over 
which he was to préside, that the work of procuring and conducting 
the business he had undertaken, could not be transacted personally 
by him over so extensive a territory. This fact being obvious, the 
parties to the contract, by the clause in question, recognized the neces- 
sity that a gênerai agent would be under, of calling to his assistance 
subagents, who could act under his direction and control. He, how- 
ever, by the terms of the contract and of its provisions, was the gên- 
erai agent for the whole territory. He was not required to appoint 
any particular number, or indeed any, subagents, unless he chose so 
to do. If such should be appointed, they were to be selected and 
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appointée! by him, absolutely, and what he should do by them, he 
would be doing by himself. By the contract, he alone was made re- 
sponsible to the company, and was expressly accountable to it for 
the acts and conduct of his subagents. It was evidently a récogni- 
tion of this well-settled mode of transacting the business of a gênerai 
agency, that caused the authorization to appoint subagents to be in- 
serted in the contract. Otherwise, there might be a question as to 
the company's being liable upon the contracts made for Black by such 
subagents. This authority to appoint them for the purposes men- 
tioned, removed ail question as to the company's liability for contracts 
so made. So far, and in this qualified sensé as to third parties Iiold- 
ing policies of the company, it may be said to hâve been privy to the 
contract between Black and Gray. That is, the company was bound 
thereby to recognize policies duly issued within the scope of his au- 
thority, by Black, or his subagents, as liabilities of the company. 

The use of subagents by Black, in the transaction of his business as 
gênerai agent, having thus been sanctioned in the contract appointing 
him, we find nothing therein which required, or even seemed to con- 
template, that they should be appointed in the name or on behalf 
of the said company. If there had been such requirement, the con- 
tract between Black and Gray should hâve been in différent form. 
It should, on its face, hâve purported to be a contract made by the 
company, or on behalf of the company, through David Black, as its 
agent, and should hâve been signed and sealed for the said company 
by the said Black. This, however, is not the case. It is true that, 
in some cases, where the contract does not purport, on its face, to be 
so made, évidence dehors the contract itself, may establish the fact 
that it was made on behalf of an undisclosed principal. In such cases, 
however, the évidence for that purpose must be clear, and the provi- 
sions of the contract must not be inconsistent therewith. In his 
contract with the said company, Black was expressly made responsible 
for ail moneys collected, or acts performed, by subagents, and there 
is not a word in the contract from which it could be inferred that 
he could relieve himself from such responsibility. Consistently with 
his contract with the company, as we understand it, the contract with 
Gray was signed and sealed by David Black, individually, and not in 
the name of the company, nor on its behalf. The obligations it im- 
posed upon Gray were obligations to Black, although their due per- 
formance was in furtherance of what he had contracted with the com- 
pany to do and perform. Gray worked for him and was compensated, 
therefor, by him. It was expressly for the benefit of Black, that Gray 
was authorized, under his contract, to collect the commissions allowed 
to the gênerai agent by the company, and it was expressly for the 
benefit of Black, that Gray was authorized by his contract hère sued 
upon, "to collect the premiums paid upon and for ail policies issued 
by him," and for which Black was accountable to the company. It 
was to Black that Gray bound himself by the terms of his contract 
to render, on the ist day of each month, a statement of moneys re- 
ceived, and on the I2th of the same month, to pay or remit the same. 
It was to Black that Gray, by his contract, bound himself to be liable, 
for any acts of his employés or subagents, and it is Black that is ex- 



4S0 114 FBDBRA.L RBFORTER. 

empted from liability for the compensation of any of Gray's em- 
ployés. It is also provided that the gênerai agent, Black, — ^not the 
Company — shall bave power to terminate the agreement; and the 
bond required to be given by Gray, was to be given to the gênerai 
agent — not the company — and the gênerai agent, and not the Com- 
pany, had the right to cancel the contract, in default of the giving of 
such bond. Ail the covenants in Gray's favor also, were to be donc 
and performed by Black, and not by the company. And so we find 
that, in the long contract sued upon, ail the stipulations or covenants 
therein contained, are expressly mutual ones between Black, the gên- 
erai agent, and Gray. No one of them purports to hâve been made 
for or on Ijehalf of the company, and there is nothing in the character 
of any one of them, that is not appropriate to an individual contract 
between the gênerai agent and Gray, or that does not concern indi- 
vidual interests of the said gênerai agent, which it was natural for 
him to protect, and the duties imposed upon Gray are such as he 
appropriately should perform for that purpose. 

In considering the contract thus clear and unequivocal upon its 
face, the évidence disclosed in the record, as to correspondence be- 
tween Gray and the executive ofîîcers of the company, and the con- 
duct of such company in dealing with him after the discharge of the 
gênerai agent, even if it were more pointed than it is, is totally irrele- 
vant. That after the discharge of the gênerai agent, the company 
should hâve received from Gray the premiums already coUected by 
him, or that it even should hâve allowed him, for the time being, to 
continue his work as subagent, cannot alter his status under his con- 
tract with Black, as Black's subagent. The most that could be in- 
ferred or resuit from such dealings of the company with Gray, after 
the discharge of Black, is, that a new contract might be implied there- 
from, covering the situation in which Gray and the company found 
themselves after Black's discharge. Under such implied contract, 
Gray probably became the agent for the time being of the company. 
As no term of service attached thereto, it was a contract terminable 
at the will of either party, and with which, in this case, we hâve noth- 
ing to do. 

So far, we hâve considered the contract sued upon, and the case 
made in support of it by the counsel for the plaintifï below, as they 
hâve presented it. We hâve not called attention to a carefully worded 
provision, contained in the paragraph already quoted from the con- 
tract between the company and its gênerai agent, by which said com- 
pany, ex industria, by express terms, exempts itself from ail liability 
for compensation to the subagents, who may be appointed by its gên- 
erai agent. It logically relates to this part of the authorization clause. 
After providing that the said gênerai agent shall be directly liable 
to the company "for and in respect of ail acts, doings and agree- 
ments of any and ail solicitors, agents, spécial agents, canvassers, 
clerks, and bther employés appointed or employed by said agent, 
party of the second part, in or about the transaction of said business," 
it proceeds as foUows : — 

"But ail salaries, commissions and compensation of any klnd, eamed by, 
or which may become payat»le to, such solicitors, subagents, canvassers, 
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clerks, or employés, or either of them, ehall be pald by sald agent, party of 
the second part, and said Company shall, under no circumstances, nor In any 
manner, be liable for the same or any part tbereof." 

This express stipulation for exemption must be taken in connection 
with the authorization to appoint subagents, upon which plaintiff be- 
low so much relies. Out of abundant caution, apparently, it clears 
up ail doubt, if any could hâve existed without it, that whatever con- 
tractual relations may, under certain circumstances, exist between 
a principal and subagents appointed by his gênerai agent, none such 
as those hère guarded against, can exist in this case. It makes per- 
fectly clear, what we think was clear independently of it, that the 
contract of subagent Gray, with the gênerai agent, Black, expired 
with the termination of the latter's contract with the company, and 
the relations to the business of the company on Gray's part, which 
commenced with and sprang from his contract with the gênerai agent, 
ceased when the latter's gênerai agency ceased. What implication 
of a contractual relation in this respect, between the company and a 
subagent appointed by Black, can exist, in the face of this express 
provision forbidding it? Any business connection thereafter existing 
between Gray and the company must dépend, as we hâve said, upon 
authority implied from the conduct of the parties, subséquent to the 
discharge of Black, and terminable at the will of either. The suit 
in this case is ex contractu, and the défendant, it is contended, is 
privy to the written contract upon which it is founded. Whatever 
argument has been made for the contention of plaintifï below, apart 
from this exemption clause, none, it seems to us, can be made when 
it is taken into considération. It would be doing violence to the 
law of the contract, if it were ignored. In view of this clause, it is 
hardly worth while to discuss the authorities and cases cited ijy coun- 
sel. We hâve examined them ail, both text-books and cases, and 
find no support for the proposition, that a principal can be made liable 
to a subagent, appointed by his gênerai agent, where such principal, 
in his contract with his gênerai agent, has expressly stipulated that 
such gênerai agent is to be responsible to the principal for the acts 
and conduct of his subagents, and that in no case, and under no cir- 
cumstances, shall the principal be liable for commissions or compensa- 
tion to such subagents. In the view we take of the contract upon 
which this suit purports to be founded, the interprétation put there- 
upon by the learned judge of the court below, in his charge to the 
jury, was erroneous, and we cannot, therefore, agrée with his in- 
struction to the jury, founded upon that interprétation, which was as 
follows : — 

"And we instruct you, therefore, that the fact that the company dismlssed 
Black did not operate to dismlss Gray from the company's service, and put 
an end to his relations with them. He had a valid contract which was to 
last for flve years, unless sooner termlnated for good and sufflclent reason." 

On the contrary, we think he should hâve instructed the jury, that 
the contract sued upon, taken in connection with the clauses quoted 
from the contract between the company and its gênerai agent, was 
not a contract between the défendant company and the plaintifï, and 
no liability, on the part of the said défendant to the said plaintifï. 
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vvas created thereby. Such an instruction as this, which we think 
should hâve been given, would be équivalent to a binding instruc- 
tion to find a verdict for the défendant. 

Counsel for plaintifï below niake a point of the statement in the aifi- 
davit of défense, swcrn to by the secretary of the company, and duly 
filed, that it was true that, on the 2d day of September, 1893, the said 
défendant, acting by David Black, its then gênerai agent for the Middle 
States, did appoint the plaintifï and his partners, subagents for the com- 
pany, with an office in Philadelphia, and that the said David Black, gên- 
erai agent as aforesaid, was at that time duly authorized to niake such 
appointments. How far the admission of a fact stated in an afhdavit of 
défense could be used against the défendant in a trial upon the is- 
sues subsequently formed by the pleadings, may be a question. In 
the présent case, the afïîdavit containing the allégation referred to, 
was made by the secretary of the company, in compliance with the 
requirements of law, to prevent judgment being had by default against 
the défendant at the appearance term. The case subsequently went 
to issue upon the pleas of non assumpsit, payment and set-ofï, and 
upon thèse issues, was tried. The contract sued upon was in writ- 
ing, and was set out in totidem verbis, by the plaintifï, in his state- 
ment of claim. The due interprétation of said contract was the prov- 
ince of the court, as a question of law, and not of the jury, as a ques- 
tion of fact. The statement referred to in the affidavit of défense, 
made by the secretary of the company, was not a statement of a 
fact, but an interprétation of the written contract upon which the 
suit was expressly brought, and, therefore, cannot be used as an 
admission of fact upon any sound theory, and does not corne within 
the reasoning of the décision of the court, in the case of Bowen v. 
De Lattre, 6 Whart. 434, referred to by counsel for défendant in 
error. But be this as it may, the most that can be made of the 
statement in question, as an admission, is, that Gray was duly ap- 
pointed by the défendant company, as a subagent of Black. Taking 
this to be true, it by no means follows, that the company was liable 
to him as subagent, for his compensation as such, in face of the 
express condition in his written appointment by Black, that he was 
to look to Black for payment, and the express condition in the de- 
fendant company's authorization of his appointment, that said com- 
pany should, under no circunistances, nor in any manner, be liable 
for the said compensation, or any part thereof. Nor does it at ail 
foUow, that an admission that Gray held the office of subageni under 
Black, wouid give him a tenure of office extending beyond that of 
Black himself. A subagency cannot rise higher than the gênerai 
agency to which it is subordinate, and when that gênerai agency ceases 
to exist, of necessity, nb subagency, with référence to it, can con- 
tinue. If this were not true, we should hâve the anomalous condi- 
tion of a subagency with no principal agency in existence, and if Black 
had so chosen, we might hâve had, at the termination of his gênerai 
agency, his whole territory filled with subagents, holding terms oî 
fàve or more years, which the company would hâve been powerless, 
according to the contention of plaintiff below, to terminate or con- 
trol. If it be true that Gray was appointed subagent of Black, by 
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the Company, still, the appointment must be taken as made subject 
to the express conditions set out in the letter of appointment, and 
to the limitations inhérent in the nature of the office. Thèse express 
conditions are, that Black may appoint subagents "for the fulfîllment 
of his agreements" with the company. Hère is a clearly definec' pur- 
pose for the appointment in question. No other and independent 
purpose can be attached thereto. If the appointment is made by the 
company, it is made, in order that the subagent may assist Black 
in transacting the business that he is under contract with the com- 
pany to perform. The company did not authorize Black to appoint 
for any defînite term, and Black clearly transcended his power of ap- 
pointment in behalf of the company (conceding that he was acting 
for the company), by presuming to attach a term to the office of sub- 
agent, that might, by possibility, transcend the period of the existence 
of his own gênerai agency. 

Conceding, therefore, for the sake of the argument, that the eiïect of 
the statement in the affidavit of défense was conclusive upon the défend- 
ant, and that Gray was appointed a subagent of Black, by the défend- 
ant company, we are still brought to the same conclusion, that the in- 
struction of the learned judge of the court below to the jury in the 
premises, was erroneous. The proper construction of the contract 
should hâve been, in this regard, directly contrary to that which was 
given, and above quoted, to wit; — that the appointment of Gray by 
Black, for a term of five years, was not binding upon the company, 
and that Gray had no valid contract with the company which was 
to last for fîve years, and that when the company dismissed Black 
for good and sufficient reason, it did operate to dismiss Gray from 
the company's service, and put an end to his relations with it under 
his appointment as subagent. Such an interprétation of the contract 
would also hâve put an end to the suit, and be équivalent to a bind- 
ing instruction to find for the défendant. 

The judgment, therefore, of the court below is reversed. 



GUARANTY TRUST CO. OF NEW ÏORK t. GROTRIAN et aL 
(Circuit Court of Appeals, Second Circuit. February 4, 1902.) 

No. 37. 

DBAFTS— COHDITIONAL ACCEPTANCE— ACCOMPANTINQ FORGBD BiLLS OF LADINS. 

A draft directed the drawee to pay, and to charge the same to account 
of certain flax seed, forged duplicate bills of lading for which were at- 
tached to the draft The acceptance was, "Accepted • » » against 
Indorsed bills of lading" for the flax seed. Before arrivai of the steam- 
ship on whleh was the flax seed, according to the bills of lading, and 
without knowledge that it was not there, or that the bills of lading were 
forged, the acceptor paid the draft. Held>, that acceptance was condl- 
tioned on delivery of genulne bills of lading, and that this condition was 
not walved by payment without knowledge of the facts; so that, in the 
absence of spécial equities, the acceptor could recover the money paid. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
114 P.— 28 
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This cause cornes hère upon a writ of error by défendants below to 
review a judgment overruling a demurrer to the complaint and direct- 
ing judgment for the plaintiflf. 105 Fed. 566. 

Julian T. Davies, for plaintifï in error. 
Arthur J. Baldwin, for défendants in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

TOWNSEND, District Judge. John Glen, of New York City, 
drew a draft upon Grotrian & Co., plaintifïs, in thèse words : 
"Frederick B. Grotrian & Company, New York. 1911. 

"Exchange for £1,518. 8. 7 stg. 11 Nov., 1898. 

"Sixty days after sight of thls first (second unpald) pay to my order In 
London fifteen liundred and eighteen pounds 8. 7 sterling, value recelved, and 
charge the same to account of 8,417.50 bush. flax seed. 

"John Glen. 

'To F. B. Grotrian & Co., Hull." 

To this draft he attached forged duplicate bills of lading for the flax 
seed mentioned in the draft, and on the same day he cashed the draft 
with défendant. The défendant, 10 days later, presented to the plain- 
tifïs for acceptance the draft accompanied by the forged bills of lading 
and an insurance policy. The plaintifïs accepted the draft in thèse 
words : 

"Hull, 21st Nov., 1898. 

"Accepted, payable at Lloyd's Bank, Ltd., London, against indorsed bills 
o£ lading for 8,417 bushels of flax seed per Buffalo S. S. at New York & Cer- 
tlflcate of Insurance $8,500. 

"Fred. B. Grotrian & Co. 

"Due 22nd Jan., 1899." 

There was no représentation as to the genuineness of the bill of 
lading. At the time of the présentation of the draft for acceptance 
the steamship Bufïalo had not arrived at Hull, England, but was in 
transit. A few days before her arrivai the plaintifïs, in order to pro- 
cure possession of the goods immediately upon arrivai, took up the 
draft, and paid to the défendant, Glen 's assignée, $7,319.29. Plaintifïs, 
at the time of said acceptance and payment, believed the bills of lading 
to be genuine, and that the flax seed was on the steamship. There 
was no such flax seed on the steamship, and immediately upon 
discovering the fraud plaintifïs notified the défendant, and hâve since 
duly tendered to défendant the draft, bills of lading, and insurance 
policy, and hâve demandéd repayment of the $7,319.29. Défendant 
insists that the acceptance of the draft bound the plaintifïs absolutely 
without regard to the genuineness of the bills of lading, and that, 
whether or not défendant could hâve recovered judgment against plain- 
tifïs if payment of the draft had been refused, the money paid by them 
cannot be recovered back. It is not disputed that the unconditional 
acceptance of a draft accompanied by a paper purporting to be a bill 
of lading, but fictitious, binds the accepter in ordinary cases, as be- 
tween him and the payée, where both parties are ignorant of the fraud, 
even though the payée has cashed the draft for the drawer before pre- 
senting it for acceptance to the drawee. In the case at bar, however, 
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plaintiffs rely on the direction in the draft to charge the amount to 
account of the flax seed, and the acceptance "against indorsed bills of 
lading." The défendant insists that by "bills of lading" in the accept- 
ance is to be understood the papers in the form of a bill of lading 
accompanying the draft, and that, even if the plaintiffs had delayed 
payment of the draft until its maturity, whereby the fraud would hâve 
been discovered hefore payment, défendant could nevertheless hâve 
sued and recovered judgment ; and this preliminary question is of vital 
importance. No case precisely in point has been cited. In Smith v. 
Vertue, 30 Law J. C. P. 59, it was said that an acceptance substantially 
like that of the plaintifïs was conditional, and that the bill of lading 
must be delivered to enable payée to recover ; but no question of gen- 
uineness was involved, and the statement is obiter. The principal cases 
on this subject in the United States courts are Hofïman v. Bank, 12 
Wall. 181, 20 L. Ed. 366; Goetz v. Bank, 119 U. S. 551, 7 Sup. Ct. 3(8, 
30 ly. Ed. 515. In Hoffman v. Bank bills of exchange accompanied by 
forged bills of lading were discounted by a bank, and subsequently 
accepted by the drawees. The drawers of the bills had been accus- 
tomed to ship fiour to the plaintiffs, who, at the request of the drawers, 
and on their représentations that the flour mentioned in the bills of 
lading had been shipped to their iîrm for sale, promised to accept them, 
and did accept them on présentation. The acceptors paid the bills, 
and, on learning of the forgery of the bills of lading, tendered the 
same, with the bills of exchange, to the bank, and, repayment being 
refused, brought suit. The court refers to the argument that the 
plaintiffs accepted the bills of excharîge upon the faith and security 
of the bills of lading attached to the same, and says : 

"It is not perceived tbat the concession, If made, would beneflt the 
plaintiff, as the bills of exchange are in the usual form, and contaln no 
référence whatever to the bills of lading; and it is not pretended that the 
défendants had any knowledge or intimation that the bills of lading were 
not genuine." And again: "Beyond doubt the bills of lading gave some 
crédit to the bills of exchange beyond what was credited by the pecuniary 
standing of the parties to the same; but it is clear that they are not a part 
of those instruments, nor are they referred to. either in the body of the bills 
or In the acceptance, and they cannot be regarded in any more favorable 
llght for the plaintiffs than as collatéral security accompanying the blUs of 
exchange." 

In Goetz v. Bank — a similar case — the court cites with approval the 
doctrine in Hofïman v. Bank that, supposing the plaintifïs accepted 
the bills of exchange upon the faith and security of the bills of lading 
attached, that fact would not benefit them, as the bills of exchange 
were in the usual form, and contained no référence whatever to the 
bills of lading. In most of the cases of acceptance of drafts accom- 
panied by forged bills of lading, cited by défendant, there were spécial 
circumstances infiuencing the equities between the parties, as that 
the acceptor was the regular correspondent of the drawer, and had 
been accustomed to accept such drafts from him, or had authorized 
the making or discounting of the drafts, and in ail of said cases the 
acceptance was unconditional. In the présent case, no facts are al- 
légea which establish an equity in favor of the payée against the ac- 
ceptor. Défendant might hâve refused to receive any acceptance 
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other than an absolute one. In fact, Glen had given it a written as- 
signment of the draft, in which it was particularly stated that it 
might exercise this option. The request to pay was conditioned upon 
the delivery of the flax seed, and plaintiff's acceptance of the draft was 
conditioned upon the delivery of the indorsed bills of lading for it. 
The payment of the draft before the arrivai of the steamer does not 
justify a construction of the entirely intelligible words "indorsed bills 
of lading" as importing "documents purporting to be indorsed bills of 
lading," or as importing documents in the form of bills of lading at- 
tached to this draft. 

It is contended that the equities are equal, and therefore that the 
party having the money should retain it. This would hâve been the 
case if the acceptance had been unconditional. Défendant first paid 
the money and received the forged documents. But, under their con- 
ditional acceptance, plaintiff had a right to genuine documents and to 
rely on the genuineness of those delivered upon the discharge of their 
obligation. The précédents cited by défendant of waiver of condition 
by payment without performance of the condition are cases where the 
party paying knew at the time of payment that the condition had not 
been performed. Hère both parties supposed that it was performed, 
and no such waiver can be inferred. There was no relinquishment of 
any right, for the parties were ignorant of the facts. A waiver is an 
intentional relinquishment of a known right. Transfer of valid bills 
of lading would hâve been équivalent to delivery of the flax seed. 

Finally, défendant contends that this is a case where a pledgor had 
given an order to a third party to receive the security upon payment 
of the debt, and that the party paying cannot recover back the money 
from the pledgee on the ground that the security was found to be 
valueless; and cites Ketchum v. Stevens, 19 N. Y. 499; Baker v. 
Amot, 67 N. Y. 448; and Aiken v. Short, 37 Eng. Law & Eq. 592. 
In each of thèse cases the court held that under the particular cir- 
cumstances the plaintifï paid the debt as the agent of the original 
debtor, and that the transaction was, in effect, a redelivery of the 
security to the original pledgor, and a subséquent transfer by him to 
the plaintiff. But in the présent case the plaintiffs qualifîed their ac- 
ceptance so as to make it dépendent upon the shipment of the flax 
seed and the genuineness of the bill therefor. They paid the money, 
not on the original contract of the drawer, but upon the new contract 
created by their conditional acceptance, and the assent thereto of de- 
fendant. In Aiken v. Short, cited at length in Ketchum v. Stevens, 
which is relied on in Baker v. Arnot, Baron Bramhall said : 

"It seems to me that the right to recover money paid under a mistake of 
fact must hâve référence to a belief In the existence of a fact which, if tnie, 
would hâve given the person receivlng a right against the person paying the 
money." 

The case at bar falls within this rule. The acceptance herein was 
conditioned upon receipt of bills of lading, which, however, were 
forged, and therefore nullities, unless some intervening right should 
arise, — as by estoppel, agency, or otherwise. It is true, the payment 
was prematurely made, but no intervening rights or liabilities were ac- 
quired or imposed. Défendant had no rights under the forged papers, 
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and, if he had any, they wonld not hâve been prejudiced. Munger v. 
Shannon, 6i N. Y. 251 ; Brill v. Tuttle, 81 N. Y. 454, 37 Am. Rep. 515. 
The judgraent is affirmed. 



In re TAQUET. 

(Circuit Court of Appeals, Fifth Circuit. March 15, 1902.) 

No. 1,116. 

Circuit Courts of Appkals— Juiusdiution — Wkit op Prohibition. 

Under section 6 of tlie act creating the circuit courts of appeals (26 
Stat. 826), whicb provides that such courts "sball exercise appellate 
jurisdiction to review by appeal or writ of error final décisions," and sec- 
tion 12, whlcli gives them power to issue "ail wrlts not specially provided 
for by statute whicli may be necessary for tbe exercise of their re- 
spective jurisdictlon and agreeable to the usages and principles of law," 
such writs are to be issued only when necessary to the appellate juris- 
diction of the court, and the court bas no power to issue a writ of pro- 
hibition to stay proceedings in a circuit court in a case in which its ap- 
pellate jurisdictlon has not been invoked eitlier by an appeal or writ of 
error. 

On Application for Writ of Prohibition. 

The relator présents the following: 

"To the Honorable United States Circuit Court of Appeals for the Flfth 
Circuit: The pétition of Louis P. Paquet, a citizen of the state of Louisiana 
and a résident of the clty of New Orléans, respectfuUy shows: That he is 
an attorney at law, duly admltted to practice in the courts of the United 
States, and that he has recently had occasion in his professional capacity to 
appear in the United States circuit court for the Northern district of Florida 
in a cause pending therein, entitled 'Mrs. Florida JIcGuire vs. The Pensacola 
City Company et al.,' No. 71 of the docket of said court and that said 
cause, on motion of counsel for the plaintiff, discontinued at her eosts on 
Monday, November 11, 1901. That previously, to wlt, on Saturday, the 9th 
day of November, 1901, plaintiff in said cause had instituted an action in 
ejectment in the circuit court of Bscambia county, Florida, against Chas. 
Swayne for certain property, of which tbe said Florida McQuire claimed to 
be the owner, and of which she charged that the said Chas. Swayne was in 
possession. That your petitioner, while not of counsel in said cause for the 
reason that he had not been admltted as a practitioner in the state courts 
of Florida, assented to and advised the institution of the same as counsel for 
the plaintiff generally. That on the 14th day of December, 1901, the Hon. 
Chas. Swayne, Judge of the United States circuit court for the Northern dis- 
trict of Florida, issued and signed an order, a copy of which is hereto an- 
nexed and made a part of this pétition as an exhibit, marlced 'Bxhibit A,' In 
which he directed that this petitioner 'be, and he is hereby, cited to appear 
before me. Chas. Swayne, judge of this court, at 10 o'clock a. m., on Satur- 
day, December 21, 1901, to show cause why he should not be punished for 
contempt, upon the grounds and for the reasons set forth In said motion (i. 
e., the motion of W. A. Blount, Esq., an attorney and counselor of said 
court, for a citation to the said défendant, etc.), which is now of record 
in the records of said court, and a copy of which is to be attached by the 
clerk to the copy of this order to be served upon the said Louis Paquet;' and 
that said citation, together with a statement of the said judge attached 
thereto and the motion of the said Blount ail of which are attached to and 
made a part of this pétition, marked 'Exhibit B,' were served upon your pe- 
titioner on the ICth day of December, 1901. That upon the 21st day of 
December, 1901, your petitioner, in obédience to the said citation, appeared 
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before the sald judge at Pensacola, and then and there objected to the 
Jurlsdlctlon of the sald Judge to proceed with the sald citation and motion 
upon the grounds set forth in the demurrer then flled by petitioner, a copy 
of which is hereto anuexed and made a part of this pétition, marked 'Bx- 
hibit C That sald judge thereupon overruled the demurrer and objections 
of this petitioner, and declared that he would prooeed with the trial of 
sald motion; whereupon petitioner filed an answer thereto, in which answer 
he expressly disavowed any intention to commit any contempt against the 
authority of sald court, and averred that the acts which he had done and 
as charged in sald motion were done In the exercise of his rights as a citizen 
of the United States, and pursuant to the laws and constitution of the state 
of Florida, and constituted no contempt against the authority of sald court 
which answer was duly verlfled by the affidavlt of this petitioner, and flled 
in the records of sald court; and petitioner thereupon objected to the intro- 
duction of any évidence to controvert the facts stated in sald answer, and 
demanded his diseharge, which objection was overruled by the sald judge, 
who thereupon declared his intention to hear évidence upon the sald motion, 
and after hearlng the same to décide whether or not your petitioner was 
guilty of contempt of tlie authority of his sald court, and the sald pro- 
ceeding was contlnued for further hearlng until the 4th day of January, 
instant. Now, your petitioner shows tliat ail the acts, doings, and proceed- 
ings of the sald judge, hereinafter recited, are wholly without jurisdietion 
or authority or warrant in law; that the same are oppressive, and that your 
petitioner wlll be deprlved of his llberty, unless this honorable court will 
prohiblt further proceedings thereln; and that petitioner has no other remedy 
except the wrlt of prohibition which can prevent the sald judge from un- 
justly, unlawfully, and without any jurisdietion so to do, deprlving your pe- 
tioner of his llberty, and condemning liim to pay a fine or be imprisoned in 
default thereof, or to be Imprisoned, as the sald judge may détermine. Pe- 
titioner further shows that upon Identlcally the same state of facts the sald 
judge has passed sentence upon B. T. Davis and Simeon Belden, attomeys 
and counselors at law, who were assoclated with petitioner in the prosecu- 
tion of the case of F'iorlda McGulre against the Pensacola City Company, 
hereinbeforè referred to, and who filed the suit hereinbefore referred to 
against Charles Swayne, who Is the presldlng judge of the United States 
circuit court for the Northern district of Florida. Petitioner further shows 
that the ofCense charged against hlm In the motion of W. A. Blount, Esq., 
heretofore annexed, Is that he, as attorney and counselor of the sald United 
States circuit court for the Northern district of Florida, caused and procured 
to be Issued, as attorney of the circuit court of Bscambla county, state of 
Florida, a summons in ejectment, wherein Florida McGulre was plalntlffi and 
the Hon. Chas. Swayne was défendant, and caused the same to be served 
on the sald judge of the United States circuit court to recover the possession 
of block 91 of the Cheveaux tract in the clty of Pensacola, Florida, a tract 
of land Involved In a controversy In ejectment then depending in the sald 
United States circuit court, wherein the sald Florida McGulre was plalntiff 
and the Pensacola Company et al. were défendants, and in the motion of the 
sald Blount It Is alleged: That the sald action in ejectment against the sald 
judge was Instltuted after a pétition had been presented to the sald judge 
to récuse hlmself In the case of Florida McGulre, referred to, and after the 
same had been submltted and overruled, because the sald judge had stated 
In the présence of this petitioner and the other counsel in the case that the 
allégation that he or any member of his famlly was Interested In or owned 
the property in controversy In sald suits was untrue, and that he had re- 
fused to permit a member of his famlly to buy the sald land, because the 
suit of Florida McGulre, involvlng the tltle of sald tract, was then In lltiga- 
tion before hlm. That after this déclaration by the judge the counsel were 
aware that nelther he nor any member of bis famlly were Interested in any 
part of the sald tract, and had no reason to belleve that they were so Inter- 
ested, and could easlly bave known that the sald block was not in the pos- 
session of any one, but was entlrely unoccupled. That the sald suit against 
the sald judge was instltuted on Saturday, the 9th of November, 1901, after 
six o'clock, and after the court had overruled a motion to postpone the trial 
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of the case ot Florlda McGuire vs. The Pensacola CJity Company for a week 
or more, and after the Judge had announced that he would call said cause 
for trial on Monday, November 11, 1901, and would proceed to try it unies» 
the plaintilï made a sufflcient showing why he should not do so, and that 
counsel had announced that they would make such showing. Your petitioner 
shows that, according to the foregoing charges contalned In said motion, 
he is now summoned before a judge of the United States circuit court to 
show cause why he should not be punlshed for contempt for disregardlng 
a verbal statement made by said judge, and for filing a suit against him in- 
dividually in one of the courts of the state of Florida, by which said suit he 
contradicted the verity of the déclaration made by said judge. Petitioner 
sliows that, while the statement of tlie said judge was conclusive so far as 
it afCected the question then pending before him, to wlt, the motion to récuse 
him by reason of his interest in the cause, It was not conclusive in his favor 
in any matter Personal to him, and was not bound to be accepted by a party 
in interest elsewhere, or for any other purpose than so far as the same 
formed part of a ruling of the said judge in a cause then pending before 
him, and that petitioner's client had the constitutional right to test the ques- 
tion of the interest of the said Charles Swayne in the said property by a 
suit in the courts of the state of Florida. That under the statute of the 
United States in such case made and provided the said judge has jurisdic- 
tion to puuish for contempt (1) in case of misbehavior of persons in the 
court or so near to the place where it is held as to obstruct the administra- 
tion of justice; (2) in case of the misbehavior in officiai transactions of offlcers 
of court; and (3) in case of obstruction to the process of the court. And 
that jurlsdiction to try for such offenses does not extend to acts commltted 
elsewhere, not embraced in any of the foregoing définitions, and especially 
not to acts commltted in an officiai capacity in another court, which is one 
of concurrent jurisdiction. Now, your petitioner is advised and believes, and 
so believing avers, that the said judge, under the jurisdiction which he has 
usurped herein, will deprive petitioner of his liberty or property, unless re- 
strained by process of this honorable court; that such imprlsonment or fine 
will be in violation of petitioner's rights as a citizen of the United States, 
and that the same will worli him an irréparable injury, for and against 
which there can and will otherwise be no redress. Wherefore, the premises 
considered, your petitioner prays that your honors will grant a vn:it of pro- 
hibition herein directed to the said Charles Swayne, presiding judge of the 
United States circuit court for the Northern district of Florida, restralning 
and prohibiting the said judge from further proceeding with the trial of the 
said motion to punish your petitioner for contempt as aforesaid; that a writ 
of certiorari issue to the said judge, requlring him to cause to be made and 
to be sent to this honorable court a true and complète transeript of the pro- 
ceedings aforesaid, the same being entltled 'In re Contempt Proceedings 
against Louis Paquef ; that upon trial hereof the said writ of prohibition 
may be confirmed and made perpétuai. Petitioner prays for ail such other 
and further orders and decrees as the nature of the case may require, and 
for général and équitable relief. 

"Boatner, Dodds & Boatner, Attomeys. 

"Before me, the underslgned authority, personally came and appeared 
liouls P. Paquet, who, on belng duly swom, déposes that ail the facts stated 
and allégations made in the foregoing pétition, so far as they are made on 
his own knowledge, are true, and that, so far as they are made on informa- 
tion obtained from others, he believes them to be true. 

"Louis P. Paquet 

"Swom to and subscribed before me, this 2d day of January, 1901. 
"[Seal.] Martin H. Harrison, Not Pub." 

This pétition has attached exhibits showing proceedings had in 
the circuit court of the United States for the Northern district of 
Florida in the matter of the contempt proceedings against Louis P. 
Paquet, to wit, the rule to show cause, the written charge for con- 
tempt, and the demurrer of Louis P. Paquet. 
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In this court, on behalf of the respoiident judge, a demurrer bas 
been filed as follows : 

"The respondent, the sald Charles Swayne, by hls attorney, William A- 
Blount, demurs to the said pétition and the said rule upon the following 
grounds, to wit: (1) That this honorable court has no jurlsdiction to issue 
a writ of prohibition in the cause and under the circumstances set forth 
in said pétition and rule; (2) that the sald pétition and rule do not show that 
the respondent has not jurlsdiction to do each and every of the things which 
it Is alleged in said pétition that he has done and is about to do, and does 
not show that he has exceeded, or is about to exceed, his jurlsdiction." 

J. C. Boatner, for relator. 
W. A. Blount, for respondent. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This court is an appellate court, and 
dépends entirely for its powers upon the statute of March 3, 1891 
(26 Stat. 826), and statutes amendatory thereof. Its power to issue 
writs is derived from section 12 of that act, which gives the court 
the power specified in section 716, Rev. St. U. S., to issue writs of 
scire facias, and "ail writs not specially provided for by statute which 
may be necessary for the exercise of their respective jurisdiction and 
agreeable to the usages and principles of law." Further than this, 
the appellate jurisdiction appears to be limited by the act creating 
the court to two methods of review, — ^by appeal and writ of error. 
Section 6 provides that the courts of appeal established by this act 
"shall exercise appellate jurisdiction to review by appeal qr writ of 
error final décisions," etc., and no other method of review is provided. 
In issuing writs not specially provided for by statute, it appears by 
the letter of the law that such writs are to be issued when necessary 
for our jurisdiction, and it would seem that, by the intent of the 
law, only when necessary to such jurisdiction; and this is supported 
by Ex parte Gordon, i Black, 503, 17 L. Ed. 134; Ex parte Christy, 
3 How. 296, 322, II L. Ed. 603; In re Bininger, 7 Blatchf. 159, Fed. 
Cas. No. 1,417. See, also, U. S. v. Williams, 14 C. C. A. 440, 67 
Fed. 384. Iri the case referred to in the pétition herein the appellate 
jurisdiction of this court has never been invoked, perhaps never may 
be, and, on reason and authority, we hâve no jurisdiction at this time 
to issue any writ. Whether or not, after final décision in the circuit 
court, a writ of error will Ue to this court is perhaps open to some 
question. Certainly the suprême court, through a long line of dé- 
cisions ending in Chetwood's Case, 165 U. S. 443, _462, 17 Sup. Ct. 
385, 41 L. Ed. 782, held that "judgments in proceedings in contempt 
are not reviewable hère on appeal or error," — citing Hayes v. Fisher, 
102 U. S. 121, 26 L. Ed. 95; In re Debs, 158 U. S. 564, 573, 15 Sup. 
Ct. 900, 39 L. Ed. 1092; Id., 159 U. S. 251, 15 Sup. Ct. 1039. 

But in Tinsley v. Anderson, 171 U. S. loi, 105, 18 Sup. Ct. 805, 
43 L. Ed. 91, referring to the statement in Chetwood's Case, the su- 
prême court said: 

"But that statement was made in regard to such judgments in indépendant 
proceedings for contempt In the circuit courts of the United States, and 
the reason is, as in cases referred to in Hayes v. Fisher, above cited, such 
judgments were coiisldered as judgments In, crlmlnal cases In which this 
court had no appellate jurlsdiction of those courts." 
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Now, it may be that under the act of March 3, 1891, creating the 
circuit courts of appeals, wherein appellate jurisdiction is conferred 
upon this court to review by appeal or writ of error final décisions 
of the district and existing circuit courts in criminal cases, a writ 
of error will lie from a judgment of conviction and the imposition of 
a fine or imprisonment in an independent proceeding for contempt in 
one of the circuit courts of the United States in this circuit, but, if 
this be so, it cannot avail the petitioner herein at this time. The 
gênerai rule is that where relief can be obtained through the usual 
course by writ of error extraordinary writs will not issue. In re 
Tampa Suburban R. Co., 168 U. S. 583, 587, 18 Sup. Ct. 177, 42 L. 
Ed. 589. 

Writ of prohibition denied. 



PERKINS OOUNTY, NEB., v. GRAFF. 

(Circuit Court of Appeals, Elghth Circuit March 31, 1902.) 

No. 1.619. 

1. Issue of Bonds— Election— Ofpkr of Bmploymbnt not Bkibeht. 

In an élection to détermine whether or not bonds shall be issued to 
aid the construction of a work of internai Improvement, an offer in the 
proposition submitted to employ bona fide résidents upon the work is 
not an ofCer of an unlawful Inducement, and wlU not Invalidate the 
bonds. 

5. Samb — "Issue"— Interphetation of. 

The verb "issue" means to émit or send forth, and It does not embrace 
the prellminary acts of signing and dating, but is confined to the delivery 
of bonds. 
8. Contract— Notice — Construction. 

Where the proposition accepted called for the delivery of bonds In 
Installments of $1,000 upon présentation of certificates of performance of 
work of the value of $1,000, a notice that the county will deliver the 
same In accordance wlth the terms of the proposition is a notice that the 
bonds will be issued at the tlmes when the certificates are presented. 
4. Same- Considération — Loss to Obligée. 

A loss of property or money by the obligée Is as valid a considéra- 
tion for an obligation as a gain by the obligor. A Company agreed to 
construct and complète a canal, for bonds to be delivered in Installments 
as the work progressed. Work of the value of $25,000 was performed, 
and bonds to this amount were delivered; but the work was never com- 
pleted, and the county issuing the bonds derlved no beneflt from them. 
Eelcf, the work performed by the company was a valid considération for 
the bonds, though the county derived no advantage from the work. 

6. County Bonds— Public Puepose — Internai Improvement. 

A canal constructed for the purpose of irrlgating lands in the state of 
Nebraska is an internai improvement, and bonds issued by a county In 
that State to aid it are sent forth for a public purpose, although Its 
waters are drawn from a river or from other sources without the state. 
8. Irrigation — Drawing Wateb from anotheu State — Legality of Act. 

Drawing water through a canal from one state into another for the 
purpose of irrigating lands in the latter state is not necessarlly a viola- 
tion of the constitution, laws, or policy of the former state, although 
that state reserves ail the waters for itself and its citizens, so far as 
they are necessary for the bénéficiai uses to which the state and Its 
citizens apply them. 
(Syllabus by tlie Court) 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action on coupons eut from bonds of Perklns county, Neb. 
The county defended on varions grounds, wliicli are noticed in tbe opinion. 
The material facts established at the trial were thèse: On July 12, 18i>4, the 
Equitable Irrigation & Water Power Company, a corporation, submltted to 
the board of county commissioners of Perkins county, Neb., a proposition 
to construct a canal for the purpose of Irrigation, the development of water 
power, and other useful purposes, from a point on the Platte river alwut 
elght miles west of Julesburg, In the state of Colorado, to and through 
Perkins county, to the east line thereof, on the condition that the county 
would donate to the company its 6 per cent coupon negotiable bonds for 
$90,000, dated September 1, 1894, due 20 years thereafter; that thèse bonds 
should be delivered to the fiscal agency of the state of Nebraska, in the city 
of New York; and that thls fiscal agency should deliver them to the Com- 
pany, In Installments of $1,000, upon présentation of certificates of the en- 
gineer in charge of the work, attested by the président and secretary of the 
company, and approved by the board of county commissioners of Perldu» 
county, that work to the amount of $1,000 had been completed upon the 
canal. The company also proposed, in considération of receiving tlie pro- 
posed ald in thls way, to commence work upon the canal on or before 
August 20, 1894, to complète it on September 1, 1895, and to give employ- 
ment in its construction to boua lide résidents of Perkins county so fau as 
this course should net confllct witli the completion of the work at the time 
proposed. The board of county commissioners of the county submltted the 
question of the issuing of the bonds In pursuance of this proposition to a 
vote of the electors of the county on August 17, 1894, and more than two- 
thirds of them voted to accept the proposition and issue the bonds. On 
August 21, 1894, the board of county commissioners of the county caused 
the proposition and the resuit of the vote to be entered upon the records oC 
the county, and caused a notice of its adoption to be published for two suc- 
cessive weeks in the WooUy West, a newspaper published in tbe county. 
The company entered upon the construction of the work, and, from time 
to time as it progressed, certificates of the amount of work completed, in 
the form and signed by the parties named in the proposition, aggregating 
altogether $23,000, were issued; and, in pursuance of the contract, bonds to 
the amount of $25,000 were issued upon thèse certificates to the irrigation 
company. At the time of the commencement of this action the plaintiffi 
was the owner of the coupons in suit, which were eut from thèse bonds. 
None of the bonds were issued until after October 30, 1894. The canal has 
never been completed. Upon this state of facts the court below Instructed 
the jury at the close of the trial to return a verdict for the plaintilï for the 
amount of the coupons he owned and interest The wrlt of error has been 
sued out to reverse the judgment based upon this verdict, and the county 
assigns as error the ruling of the court admitting the coupons in évidence, 
and its instruction to the jury to return a verdict for the plaintiff. 

Frank H. Gaines (J. E. Kelby, J. A. Storey, and B. F. Hastings, 
on the brief), for plaintiff in error. 

C. B. Keller and J. M. Johnson, for défendant in error. 

Before CALDWELIy, SANBORN, and THAYER, Circuit 

Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Tlie first gtound upon which the vaHdity of the bonds and coupons 
in issue is challenged is that the voters of the county were bribed to 
vote for their issue, because the proposition of the irrigation com- 
pany, which they voted to accept, contained the ofifer "to give em- 
ployment in the construction of said canal to bona fide résidents of 
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Perkins county, Nebraska, so far as it shall not conflict with the 
completion of the work at the time herein stated." But there was 
no corrupt or illégal inducement in this proposai. When electors are 
called upon to choose between great moral or political principles 
or between candidates for officiai positions, the use of any pecuniary 
inducement to sway the choice of the voter is illégal and corrupt. 
But there was no choice of principles or of persons involved in the 
question whether or not this county should aid the construction of 
this canal. When the question to be determined is whether or not 
pubHc aid shall be given to the construction of an internai improve- 
ment within a county, city, or other political division of a state, the 
primary question is whether or not the improvement will be of pe- 
cuniary benefit to the political subdivision and its people. The very 
purpose of the submission of the question to the voters is to enable 
them to balance in their own minds the pecuniary advantages and 
disadvantages which their county, city, or precinct will dérive from 
the improvement, and the taxation which must follow the aid to its 
construction proposed; and it is both lawful and proper that they 
should consider and be influenced by the gain or loss which, in their 
judgment, its construction will entail upon themselves and their county 
or city. Farmers along the Hne of this proposed canal were undoubt- 
edly influenced to vote for it by the belief that the water it would 
conduct would enable them to raise larger crops and obtain larger 
incomes. The inhabitants of villages were probably induced to vote 
for it because it would furnish water power and water to their com- 
munities, and thus enable them to employ, and be employed in, the 
use of the machinery it would operate. Thèse were proper induce- 
ments to influence the action of the voters of this county upon the 
question of the issue of thèse bonds. They were the very induce- 
ments which it was the intent and purpose of the législature that 
they should consider and be governed by in their action upon the 
proposition to aid the project submitted. The considération that 
the building of this work would give to the résidents of the county 
employment and wages during its construction was of the same char- 
acter as the considération that its waters, when it was constructed, 
would irrigate farms, drive factories, and furnish water for domestic 
purposes, and thereby increase the income and the comfort of the 
résidents along its Hne. This inducement was ofifered to every rési- 
dent of the county. The ofïer was not restricted to any individuals 
or classes. It was not limited to the voters. This ofïer was neither 
a corrupt nor an illégal considération, and there is no reason why 
the county should be relieved from its just and voluntary obligations 
because this considération may hâve had its legitimate influence in 
inducing the voters to accept the proposition which ofifered it. 

The second objection to the bonds is that there was no considéra- 
tion for their exécution, because the canal was never completed.' 
But the contract between the county and the irrigation company 
was that the former would aid the latter in the construction of the 
canal by delivering to it a bond for $r,ooo as often as the irrigation 
company completed work upon the canal of the value of $i,ooo, evi- 
denced by the certificate of its engineer and of the board of county 
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commissioners of thç county. The company complétée! work of the 
value of $25,000, obtained the proper certificates, and secured bonds 
to that amount. It is said that there was no considération for thèse 
bonds, because the county has received no benefit from the canal. 
But a loss to the party who receives the obligation is as légal anci 
valuable a considération as a benefit to the party who makes it, and 
the évidence of thèse certificates is conclusive that the irrigation 
company incurred a loss of $25,000 by the performance of work of 
the value of $25,000 in considération of the delivery of thèse obliga- 
tions. There was, therefore, no lack of considération for the issue 
of the bonds. 

Another objection to the judgment is that the bonds were void 
because the statutes of Nebraska under which they were issued re- 
quired the county commissioners to publish a notice of the adoption 
of the proposition of the irrigation company by the vote of the county 
for two successive weeks in some newspaper before they issued the 
bonds (Comp. St. 1899, p. 727, § 3509), and the bonds contain a ré- 
cital that the board of county commissioners "on the 2ist day of Au- 
gust, A. D. 1894, while in regular session, by an order duly made, 
caused a notice to be published that on September ist, 1894, they 
would exécute said bond, and deliver the same in accordance with 
the terms of the proposition vpted upon, and this bond has been is- 
sued in pursuance of said order." The bonds bear the date of Sep- 
tember I, 1894. The objection is that the date of the bonds (Sep- 
tember I, 1894) shows that they were issued before the notice of two 
weeks was published, inasmuch as there were only ten days between 
August 21, 1894, when the notice was directed to be published, and 
the date of the bonds, September i, 1894. But the date of the bonds 
does not évidence the date of their issue. The récital in the bonds 
is that the commissioners directed a notice that they would exécute 
the bonds and deliver the same in accordance with the terms of the 
proposition voted upon. The terms of the proposition voted upon 
prohibited the delivery of any bond until it was earned by the com- 
pletion of work to its amount upon the canal, and the stipulation of 
the parties is that none of the bonds were issued prior to October 
30, 1894. The resuit is that the publication of the two-weeks notice 
of the adoption of the proposition by the vote of the people was com- 
pleted long before any of the bonds were issued. It was commenced 
on August 23, 1894, and it was completed on September 7, 1894. 
No bond was issued until after October 30, 1894. The objection that 
the bonds were prematurely issued, or that the commissioners of the 
county had no authority to issue them when they were delivered, is 
therefore without support in the évidence, and cannot be sustained. 

In the argument of the objection which has been considered, it was 
suggested that the term "issue," in the statute under considération, 
included not only the delivery of the bonds, but ail the preceding acts 
of signature and préparation. The meaning of this term in statutes 
QÎ this character was considered with some care by this court in Corn- 
ing v. Board, 42 C. C. A. 154, 102 Fed. 57; and the conclusion was 
there reached that, in the absence of other définition, it must be 
given its usual significance to persons of ordinary intelligence, and 
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that that significance was to send forth; to émit. The bonds in this 
case were in the absolute control of the county commissioners, in 
the hands of the fiscal agency of the county, in the city of New York, 
until they executed the certificates that the requisite amount of work 
had been done to entitle the irrigation company to receive them. 
The company could not obtain them or apply them to any use until 
it first obtained thèse certificates from the board of county commis- 
sioners. The bonds, therefore, were neither actually nor legally is- 
sued until the commissioners certified that the work had been done, 
and upon the présentation of those certificates the fiscal agency de- 
livered the bonds to the company. 

Another objection to the bonds is that this canal was not a work of 
internai improvement, within the meaning of the statutes of Nebraska 
which authorize the issue of bonds to aid in such a work (Comp. St. 
1899, c. 45, § 3506), because the water for it was not to be taken 
out of any of the rivers or lakes in the state of Nebraska. Counsel 
for the county concède that the construction of an irrigation canal 
for the purpose of drawing water from any of the rivers or lakes of 
the state of Nebraska is a work of internai improvement, within the 
meaning of this statute, under both the législative and the judicial 
interprétation of its terms. Id. § 5491 ; Cummings v. Hyatt, 54 Neb. 
35, 42, 74 N. W. 411 ; Paxton & Hershey Irrigating Canal & Land 
Co. v. Farmers' & Merchants' Irrigation & Land Co., 45 Neb. 884, 
64 N. W. 343, 29 L. R. A. 853, 50 Am. St. Rep. 585 ; Clark v. Im- 
provement Co., 45 Neb. 798, 64 N. W. 239; Board v. Collins, 46 
Neb. 411, 64 N. W. 1086. Their contention is that although an irri- 
gation canal, which dérives its water from the rivers or lakes of the 
state, is an internai improvement, and bonds issued to aid its con- 
struction are sent forth for a public purpose, a canal which dérives its 
water from a private source, or from the rivers or lakes of another 
state, and conducts it into or through the state of Nebraska, is not 
a work of internai improvement, and bonds issued to aid it are 
emitted for a private purpose, and are therefore void. Their argu- 
ment is that the only ground upon which bonds to aid in the con- 
struction of an irrigation canal hâve been or can be held to hâve been 
issued for a public purpose is that they were issued to improve the 
rivers or water ways of the state from which they dérive their water, 
and that, as the construction of this canal would not improve any 
of the rivers of Nebraska, the reason of the rule, and therefore the 
rule itself, cease to operate, and the bonds hère in question were is- 
sued for a private purpose. The argument is certainly ingénions, 
but it is not persuasive. Its major premise can neither be conceded 
nor sustained. The controlling reason why canals for irrigating pur- 
poses are works of internai improvement, and why municipal aid in 
their construction is for a public, and not for a private, purpose, is 
not that they improve the rivers or water ways of the states in which 
they are constructed, but because they redeem waste places, make 
barren, arid lands fruitful, and thereby increase the actual value of 
the property and of the products of precincts, towns, and counties far 
more than the amount of taxes required to assist in their construc- 
tion. It is the gênerai benefit to the entire property of the com- 
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munity, and not the mère improvement of the rivers or lakes from 
which the waters of the canals are drawn, that stamps the purposc 
of their construction as public, rather than private. There is no légal 
distinction in purpose between a canal whose waters are drawn from 
the rivers or lakes of the state in which it is constructed, and one 
whose waters are drawn from private sources, or from the rivers or 
lakes of other states. The construction of the latter is as public a 
purpose as the construction of the former, and thèse bonds cannot 
be defeated because they were issued to aid the construction of a 
canal whose waters were to be taken from the Platte river in the state 
of Colorado. 

Finally it is said that the bonds are void because they were issued 
to assist the irrigation company in violating the constitution and 
laws of Colorado, and the comity between the states. Section lo 
of article i6 of the constitution of Colorado provides that "the water 
of every stream is hereby declared to be the property of the public 
and is dedicated to the use of the people of the state as hereinafter 
provided." The proposition of the irrigation company was to con- 
struct a canal which should take the waters of the Platte river from 
a point in the state of Colorado about eight miles west of Julesburg, 
and conduct them thence easterly to and through Perkins county, 
Neb. It is contended that the acceptance and exécution of tliis pro- 
posai would violate the constitution and laws of Colorado, because 
the waters of the river in that state were reserved by its constitution 
and laws for its people. But the constitution, the statutes, and the 
judicial décisions of Colorado limited the power of its citizens to use 
the waters of the rivers of that state to the amounts which are neces- 
sary for the bénéficiai uses to which they apply or intend to apply 
them. Emigration Co. v. Gallegos, 32 C. C. A. 470, 89 Fed. 769, 
772 ; Thomas v. Guiraud, 6 Colo. 530, 532 ; Réservoir Co. v. People, 
8 Colo. 614, 616, 9 Pac. 794. The constitution and laws of that 
state hâve been in force for many years, and yet there is a surplus 
of the waters of the Platte river, which flows from the state of Colo- 
rado into the state of Nebraska. No reason is perceived why the 
irrigation company might not lawfully withdraw this surplus water 
from the river at such place in the state of Colorado as it should 
sélect, and lead it through a portion of that state into the county 
which issued thèse bonds, to irrigate the arid lands in that région. 
Corporations of other states are not prohibited from transacting busi- 
ness in the state of Colorado. There is no law of that state to 
which our attention has been called which prohibits such corporations 
from obtaining by purchase the right of way through private prop- 
erty, and no reason is perceived why the scheme of the irrigation 
company was not both rational and lawful. The construction and 
maintenance of canals for the purpose of irrigating arid lands is both 
permitted and promoted by the législation and the public policy of 
the state of Colorado. It was undoubtedly a part of the scheme of 
this company to irrigate the lands in the state of Colorado which 
should be adjacent to its canal. When this had been done, no in- 
jury could resuit to the state or to the citizens of the state of Colorado 
from leading the surplus waters of the Platte river through the canal 
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beyond the limits of that state into the county of Perkins, because 
thèse surplus waters would flow beyond the borders of that state, 
and into the state of Nebraska, along the natural channel of the 
river, if they were not drawn into it through the canal. When the 
proposition of the irrigation company is carefully and rationally con- 
sidered, it is not obnoxious to the constitution, the laws, or the 
public policy of the state of Colorado, and thèse bonds cannot be 
defeated because the intention of the company vvas to draw the waters 
to irrigate the lands of this county from without the state of Nebraska. 
There was no error in the trial of this case, and the court below 
properly instructed the jury to return a verdict against the county 
for the amount of the coupons in suit, with interest. The judgment 
based on that verdict is accordingly affirmed. 
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(Circuit Court of Appeals. Eightli Circuit Mareh 24, 1902.) 

No. 1,611. 

L Bankkuptcy— Paymbnts on Account Curbe-mt — Préférences. 

The receipt by a créditer of payments upon an account current In the 
usual course of business, which are followed by new crédits for property 
delivered to the debtor, which becomes a part of his estate, for which 
the creditor is not paid, and which equals or excoeds in amount and 
value the payments, does not constitute a préférence, under section 60a, 
and does not require the creditor to surrender such payments, as a con- 
dition of the allowance of his claim, under section 57g of the banlirupt 
act of 1898. 

2. Same— Chemtor's Claim on Account Current not Divisible, 

The claim of a creditor for a balance due upon an account cuiTent 
with the banlirupt is one single claim, and in determining its allowance, 
and the existence of alleged préférences arising out of the acts it évi- 
dences, it must be so considered. It may not be divided into its items 
or into separate claims for that purpose. 

& Same— SuRRBNDBB of Préférences— New Crédits. 

A creditor who cornes within the provisions of section 60c of the 
bankrupt act may set off the amount of his new crédits therein men- 
tioned against the amount he would otherwise be required by section 
57g to surrender before proving his claim, although he did not hâve 
reasonable cause to believe that the transfer of the property to him was 
Intended as a préférence, and although the property so transferred Is not 
recoverable by the trustée under section 60b. 

(Syllabus by the Court) 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

W. Scott Bicksler, Lester McLean, and Edmon G. Bennett, for 
appellant. 

George A. H. Fraser, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Walter F. Pierce was a merchant en- 
gaged in conducting a retail business in Colorado. The C. S. Morey 
Mercantile Company was engaged in the business of selling groceries 
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at Wholesale, and it sold and delivered to Pierce small amounts of 
groceries, on a crédit of 60 days, for some months before he was, 
on January 21, 1901, adjudged a bankrupt. There was owing upon 
this account betvveen $300 and $400 on September 23, 1900. Be- 
tween that day and October 2, 1900, Pierce paid the mercantile Com- 
pany $221.26 on account. After thèse payments were made, and 
before Pierce was adjudged a bankrupt, the mercantile company sold 
and delivered to him, upon a crédit of 60 days, goods of the value 
of $444.03, which became a part of his estate. At the close of the 
transactions between them there remained due from Pierce to the 
mercantile company the sum of $550.23. The court below ordered 
the disallowance of this claim unless the creditor should surrender to 
the trustée the $220.63 which it had received upon its account within 
four months of the adjudication in bankruptcy. This is the order 
challenged by this appeal. 

This order is based on section 57g of the bankrupt act, which 
reads : 

"The elalms of credltors who hâve received préférences shall not be al- 
lowed unless such credltors shall surrender their préférences." 

But there are two reasons why the order in question is not war- 
ranted by this section. Section 6oa reads : 

"A person shall be deemed to hâve given a préférence If, belng insolvent, 
he bas procured or suffered a judgment to be entered agalnst himself in 
favor of any person, or made a transfer of any of his property, and the 
efCeet of the enforeement of such Judgment or transfer wlU be to enable 
any one of his credltors to obtaln a greater percentage of his debt than any 
other of such credltors of the same elass." 

The payment of money is the transfer of property, within the mean- 
ing of this section. But it is only a payment or transfer the en- 
forcement of which will enable one creditor to obtain a greater per- 
centage of his debt than any other creditor of the same class that 
constitutes a préférence. Before the enforeement of the payment of 
the $220.63 which this creditor received about October i, 1901, can 
be held to create a préférence in his favor, it must appear in some 
way that this payment enabled it to obtain a greater percentage of 
Its debt than any other creditor of its class. The facts of this case 
disclose nothing of this kind. The amount owing by the debtor just 
before thèse payments were made was less than $400. When the 
account subsequently closed, it was $550.23. The payment of the 
$220.63 was followed by the sale and delivery of goods to the debtor 
of the value of $444.03, on account of which nothing has ever been 
paid. The net resuit, therefore, of the payments, and the subséquent 
sales of the goods upon crédit, was that the estate of the bankrupt 
was increased $223.40, and the amount owing to the creditor was 
increased by the same amount. How, then, can it be said that the 
enforeement of thèse payments enabled this creditor to obtain a 
greater percentage of his debt than any other creditor of his class? 
Courts cannot be, and ought not to be, blind to the habits, prac- 
tices, and motives of business men, which are a part of the common 
knowledge of mankind. Payments upon current account constitute 
the inducement for further sales and crédits. Let them be refused. 
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and t.he sale and delivery of goods cease. It was doubtless the pay- 
ment of this $220.63 in September and October, 1900, that induced 
this créditer to make its subséquent sales, and to increase the in- 
debtedness of Pierce to it $223.40 above its amount before the pay- 
ments were made. The enforcement of such payments does not en- 
able the creditors who receive them to obtain greater percentages of 
their debts than any other creditors of the same class. It has the 
opposite effect. It decreases their percentages by as much as the 
goods sold after the payments exceed the payments, and it increases 
the percentages of the other creditors correspondingly. The items 
of débit and crédit upon a running account, where goods sold are 
charged, and payments are credited, are not separate claims. They 
constitute a single claim. When it is asserted that payments made 
upon such a claim, followed by goods subsequently delivered on crédit, 
for which no payment has been made, constitute préférences of the 
creditor, the question is whether the net resuit of those payments 
and of the subséquent crédits has been an increase or a diminution 
of the claim. If, taken together, they decrease the claim, their en- 
forcement eiifects a préférence. If, taken together, they increase the 
claim, they work no préférence of the creditor who has received them, 
but confer a benefît upon the other creditors who share in the estate 
of the bankrupt, because that estate is increased by the excess of 
the value of the goods subsequently sold above the payments made. 
The circuit court of appeals of the First circuit, in treating this sub- 
ject, well says: 

"It Is beyond ail reason to hold, because a creditor has, in the ordinary 
course of business, during the four months preceding banljruptcy, received 
payments which under some circumstances might operate as a préférence, 
In some views of the law, that that faet can be held to bar the proof of bis 
claim, when, looking at ail the transactions together, they demonstrate not 
only that they were without any intention to acquire any unjust préférence, 
but also that they hâve increased the net Indebtedness to the creditor, and 
correspondingly increased the bankrupt's estate. In order to avoid so un- 
reasonable a resuit, we might say that ail the transactions covered by the 
account current should be regarded as one, so that it could not be held that 
the effect of the payments was to enable the creditors at bar to obtain a 
greater percentage of their debt than any other creditor of the same class, 
within the meaning of paragraph 'a' of section 60." In re Diclîson, 49 0. C. 
A. 574, 111 Fed. 726, 728. 

The resuit is that the payments challenged in this case worked no 
préférence, because the net resuit of thèse payments and the subsé- 
quent sales of goods on crédit to the debtor increased, and did not 
diminish, the claim, so that their efïect was not to enable the mer- 
cantile Company to obtain a greater percentage than any other cred- 
itor of its class, but it was to increase the percentage of every other 
creditor. The receipt by a creditor of payments upon an account 
current in the usual course of business, which are followed by new 
crédits for property delivered to the debtor which becomes a part of 
his estate, for which the creditor is not paid and which equals or 
exceeds in amount and value the payments, does not constitute a 
préférence, under section 6oa, and does not require the creditor to 
surrender such payments as a condition of the allowance of his claim 
under section 57g of the bankrupt act of i8g8. Kimball v. E. A. 
114 F.— 29 
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Rosenham Co., 114 Fed. 85; In re Richter's Estate, 20 Fed. Cas. 
749. 752 (No. 11,803); In re Dickson, 49 C. C. A. 574, m Fed. 
726, 728; Peterson v. Nash (C. C. A.) 112 Fed. 311, 314. 

In the second place, if the payaient of the $220.63 had worked a 
préférence, this creditor would hâve been entitled to set ofif against 
it the amount of the new crédit subsequently given, under section 6oc 
of the bankrupt law of 1898. That section reads: 

"If a créditer has been preferred, and afterwards In good falth glves the 
debtor further crédit without securlty of any kind for property which be- 
comes a part of the debtor's estate, the amount of such new crédit remain- 
Ing unpaid at the tlme of the adjudication In baukruptcy may be set ofC 
against the amount whlch would otherwlse be recoverable from him." 

It is contended that this section authorizes thèse new crédits to be 
set off only against amounts which might be recovered by the trus- 
tée from creditors who hâve knowingly received préférences in the 
way described in section 60, subd. "b." The question presented by 
this contention has been the subject of much debate. AU the reasons 
for and against it hâve been repeatedly stated by the various courts, 
and it would be a work of supererogation to repeat or review them 
hère. The arguments in support of the position of counsel for the 
trustée will be found in Re Christensen (D. C.) loi Fed. 243; Re 
Arndt (D. C.) 104 Fed. 234; Re Abraham Steers Lumber Co. 
(D. C.) iio Fed. 738, 743. The reasons why, in our opinion, this 
contention cannot be and ought not to be sustained, hâve been pre- 
sented in Peterson v. Nash (C. C. A.) 112 Fed. 311 ; McKey v. Lee, 
45 C. C. A. 127, 105 Fed. 923; Re Dickson, 49 C. C. A. 574, 
III Fed. 726; Re Ryan (D. C.) 105 Fed. 760; Re Seckler (D. C.) 
106 Fed. 484; and Re Southern Overalls Mfg. Co. (D. C.) m 
Fed. 518. 

Since the décision in Peterson v. Nash, our attention has been 
called to the foUowing remark contained in the opinion of the su- 
prême court in Pirie v. Trust Co., 182 U. S. 455, 21 Sup. Ct. 906, 
45 L. Ed. 1171: 

"Nor, agaln, do we flnd anythlng whlch militâtes against our conclusion 
In subdivision 'c' of section CO. That subdivision la applicable to the cases 
arlslng under 'b,' and allows a set-ofC whlch otherwlse mlght not be allowed." 

But there are at least two reasons why this remark is neither con- 
troUing nor persuasive : In the first place, the question whether or 
not the set-ofif provided for by subdivision "c" might be allowed to 
creditors who had innocently obtained préférences, as well as to those 
who had done so with intent to évade the provisions of the bankrupt 
act, was not in issue in that case, and was not decided; and, in the 
second place, there is nothing in this remark inconsistent with the 
view that ofïsets against such préférences may be allowed. It merely 
States that subdivision "c" is applicable to cases arising under subdi- 
vision "b." No one disputes that proposition. 

After a careful considération of the authorities, and the arguments 
which they so forcibly présent upon each side of the question now 
under considération, this court, at its last term, arrived at the con- 
clusion that section 6oc entitles an innocent creditor who cornes 
within its provisions to set ofï the amount of his new crédits against 
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the amount he would otherwise be required by section S7g to sur- 
render before proving his claim, and that it is not limited in its ap- 
plication to cases where the trustée may sue to avoid the préférences 
under section 6ob. Peterson v. Nash (C. C. A.) 112 Fed. 311. The 
circuit courts of appeals of the First and Seventh circuits hâve ar- 
rived at the same conclusion. McKey v. Lee, 45 C. C. A. 127, 105 
Fed. 923; In re Dickson, 49 C. C. A. 574, m Fed. 726. A thought- 
ful reconsideration of this question at this term in the light of sub- 
séquent décisions, and of the remark of the suprême court to which 
référence has been made, has served but to confirm us in the righteous- 
ness and soundness of that conclusion. The resuit is that the order 
below must be reversed, and the case must be remanded to the dis- 
trict court, with directions to allow the claim of the appellant, without 
the repayraent of any of the moneys it has received. 



FIRST NAT. BANK OF ROCK SPRINGS, WTO., v. RODER. 

(Circuit Court of Appeals, Elghth Circuit Mareh 24, 1902.) 

No. 1,618. 

1. MarshaijINO Assbts — Junior Incumbrancer — Resort to Fund not Cov- 

ERBD BT SuPERTOR LiBN. 

One who has a lien upon a single fund or property may compel 
another, who has a superior lien upon the same fund or property and 
upon another fund or property, to first resort to the fund or propertv 
whlch Is not doubly incumbered for the satisfaction of hls claim. 

2. Samb— Demand by a Junior Incumbrancer. 

A demand or notice by the holder of an Inferior lien on one fund or 
property upon the holder of the superior lien thereon that he préserve 
and first exhaust hls lien upon other fnnds or property covered thereby, 
made or given before his lien upon such funds or property is relinquished 
or lost, Is indispensable to the enforcement of the right of the holder 
of an inferior lien upon property doubly Incumbered to compel the holder 
of the superior lien to préserve or first exhaust that lien upon prop^ty 
covered by it alone, 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Wyoming. 

N. E. Corthell, for appellant. 
W. L. Maginnis, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is a bill in equity by a junior 
mortgagee against the holder of the first mortgage upon personal 
property for an accounting of the proceeds of the mortgaged prop- 
erty and the application of the surplus after the payment of the debt 
secured by the first mortgage to the payment of the debt secured by 
the second mortgage, The resuit of the final hearing was a finding 
that on March 13, 1897, the First National Bank of Rock Springs, 
Wyo., the senior mortgagee, had received $7,227.23 more than an 
amount sulïicient to pay its debt and its necessary expansés, and that 
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this stifn was applicable to the payment of the debt of the junior 
mortgagee, Mrs. J. W. Roder. A decree followed that the bank 
should pay this $7,227.23, interest and costs, to Mrs. Roder. From 
this decree an appeal has been taken to this court, and the errors 
assigned relate to the allowance and disallowance of various items in 
the accounting between the appellant and the appellee. The most 
convenient and expeditious way of presenting our answers to the 
questions raised and our reasons for them will be to state the rulings 
challenged, the facts pertinent to them, and our conclusions, seriatim, 
and that method will accordingly be pursued. 

I. It is assigned as error that the court charged the bank with 
the proceeds of certain wool which it received in the amounts and 
at the times foUowing, namely, on May 14, 1895, $4,889; on May 
2, 1896, $1,555; on June 24, 1896, $3,000; and on November 9, 
1896, $1,204.78. The conclusions which hâve been reached upon 
other spécifications of error render it unnecessary for us to consider 
any of the items hère challenged except the charge of $4,889 made 
against the bank as of May 14, 1895, and the discussion upon which 
we are about to enter will be directed to a considération of the ques- 
tion whether or not the appellant was lawfully chargeable with that 
item in this accounting. Thèse are the facts which condition the 
answer to this question : This $4,889 was the proceeds of wool clipped 
from the sheep hereinafter mentioned in the spring of 1895. The 
rportgage to the bank, which was made on April 6, 1895, covered 
10,750 sheep and the wool growing and to grow thereon, and it 
secured the payment of a promissory note of even date for $16,728.58, 
due one year after its date. The mortgage to Mrs. Roder, which 
secured the payment of a note for $8,300, due on demand, and which 
was made on April 8, 1895, covered thèse sheep, and some horses, 
household furniture, and other personal property of little value, that 
was not described in the mortgage to the bank, but it did not cover 
thç wool. Mrs. Roder was an aunt of the mortgagor in thèse mort- 
gages, Edwin S. Murray, and his mother, Mrs. Ellen J. Murray, was 
her attorney in fact. Mrs. Roder resided in Philadelphia. Mr. Mur- 
ray and Mrs. Roder's attorney in fact, his mother, lived together 
at Rock Springs, in the state of Wyoming. The sheep were in the 
possession of the mortgagor in Sweet Water county and in adjoining 
counties in the state of Wyoming, where they remained until No- 
vember, 1895. In the spring of 1895 the wool was clipped from the 
sheep, and sold, and its proceeds — this $4,889 — were sent to the bank, 
where they were placed to the crédit of the account of the mortgagor, 
Edwin S. Murray, and he drew them out as he pleased, and applied 
them in part to the payment of his personal expenses and in part to 
the payment of the expenses of herding and caring for the sheep. 
In November and December, 1895, Murray shipped 10,500 of the 
sheep in the name of the bank to the state of Nebraska, where they 
were left until the spring of 1896, when they were sold, and their 
proceeds were sent to the bank, which placed them to the crédit of 
the mortgagor, Murray, in his account with it, and permitted him to 
draw them out as he chose. On March 13, 1897, Murray still had 
7,269 sheep. He then owed the bank about $23,000. Thereupon he 
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agreed to turn thèse sheep over to the bank for a crédit în his account 
of $2.25 a head, or for a crédit in the aggregate of $16,355.25. The 
banlv took them at this price under this agreement, and credited 
Murray's account accordingly. It sold 6,209 of the sheep for $2 per 
head, and this was ail they were worth. During ail this time Murray 
kept his account with the bank. That account was credited with 
the proceeds of the wool and with the proceeds of the sheep. Mur- 
ray drew eut the money to his crédit in it to pay his personal ex- 
penses, to pay interest on the mortgage debt to Mrs. Roder, and to 
pay the expenses of herding and feeding the sheep. He drew out 
$6,151.93 that was not applied in any way to the care, maintenance, 
or sale of the sheep or the wool. During ail this time Mrs. Ellen 
J. Murray, the attorney in fact of Mrs. Roder, lived with her son, 
the mortgagor, at Rock Springs, in the state of Wyoming, and from 
time to time, as they were disposed of, she knew that the sheep and 
the wool were sold, but neither she nor Mrs. Roder ever notifîed or 
required the bank to apply to the payment of its mortgage debt the 
proceeds of the wool to the end that a larger proportion of the value 
of the sheep might be applied to the payment of her debt; but the 
bank was aware of the existence of the second mortgage to Mrs. 
Roder. In this state of the case the court below charged the bank 
with this $4,889, the proceeds of the 1895 clip of the wool, on the the- 
ory that it held its mortgage on the wool in trust for the junior mort- 
gagee of the sheep, and that it was bound in equity to préserve and 
exhaust its lien on the wool before it could be permitted to hâve 
recourse to the sheep, for the reason that it held a lien on both the 
wool and the sheep, while the junior mortgagee had a lien upon the 
sheep only. But does not this ruling carry the équitable principle 
of marshaling assets beyond its just limits? The bank did not dérive 
this $4,889 from the property mortgaged to Mrs. Roder. It did not 
appropriate it to its own use. It had not taken possession of the 
sheep or of the wool under its mortgage, or commenced to foreclose 
it, when the $4,889 was received, and credited to Murray in his ac- 
count with it. The junior mortgagee had not demanded that the 
bank should collect its debt by foreclosure or otherwise, or that it 
should apply this money to its payment. The bank simply permitted 
the mortgagor to use the proceeds of this wool to pay his personal 
expenses and the expenses of caring for the sheep. In other words, 
it simply neglected to enforce its mortgage upon the clip of wool 
of 1895, and it did nothing more. How does this neglect charge it 
with liability to Mrs. Roder for this money? The answer of counsel 
for appellee is that the bank had a lien upon two classes of property 
(the wool and the sheep), while Mrs. Roder had a lien upon one 
(the sheep). But does this fact, without more, impose upon the holder 
of the senior lien the duty to préserve and exhaust the property that 
is subject to that lien only before it can hâve recourse to that cov- 
ered by both liens? Does it make the holder of the senior mortgage 
the guardian of the holder of the junior mortgage, relieve the latter 
from ail duty and diligence, and impose upon the former the burden 
of marshaling and realizing upon the securities for the best interests 
of the latter without any demand or requirement from the latter that 
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this shall be done? Does the mère taking of an inferîor lien upon a 
part of the property subject to a superior lien relieve the holder of 
the former from ail action and diligence to protect and enforce it, and 
impose the duty to do so upon the holder of the latter? L,et us see, 
The rule which counsel for appellee invokes is well stated by Mr. 
Justice Story in section 633 of his work on Equity Jurisprudence in 
thèse words: 

"If one party has a lien on or Interest In two f unds for a debt, and another 
party has a lien on or interest in one only of the funds for another debt, 
the latter has a right in equity to compel the former to resort to the other 
fund in the first instance for satisfaction, if that course is necessary for the 
satisfaction of the clalms of botli parties, whenever It will not trench upon 
the rights or operate to the préjudice of the party entitied to the double 
fund." 

It will be noticed that under this rule the burden of action and 
diligence is imposed upon the holder of the second lien, not upon the 
owner of the first. It gives the former the right in equity to compel 
the latter to resort first to the fund subject to the single lien. But 
it does not impose upon him the duty to do so if the former does 
not exercise this right. Rights in equity do not enforce themselves. 
Nothing but good faith, conscience, and reasonable diligence can 
successfully appeal to a court of equity for relief, and, if the holder 
of an inferior lien upon a doubly incumbered fund intends to insist 
that the holder of the superior lien shall first resort to the fund sub- 
ject to that lien alone for its satisfaction, good faith and reasonable 
diligence require that he shall give notice of his intention, and that 
he shall point out the course of action which he requires the holder 
of the first lien to take, before the latter has changed his position 
and lost his opporttmity to pursue it. In Mcllvain v. Assurance Ce, 
93 Pa. 30, Mr. Justice Sterrett well says : 

"It Is the duty of the latter [holder of a junior Incumbrance], If he In- 
tends to cialm an equity through the prlor incumbrance, to give the holder 
notice, so that he may act with his own understandingly; and, if he fails 
to do so, the conséquences of his neglect must be vislted on himself. While 
the law maires it the duty of every man to so deal with his own as not to 
Injure another unnecessarily, It imposes on the latter a greater obligation to 
take care of his own property than it does on a stranger to take care of It 
for him. To hold otherwlse would compel the senior Incumbrancer to do for 
the holder of the junior security what in equity and good conscience he 
ought to do for himself. The doctrine is one of equity jurisprudence, and 
not of positive lavr, and hence, to affect the conscience of the former, he 
should hâve actual. and not merely constructlve, notice of the equity clalmed 
by the latter." 

In Ocobock v. Baker, 52 Neb. 447, 452, 72 N. W. 582, 66 Am. St. 
Rep. 519, a bank had a lien by judgment upon certain real estate, 
and Ocobock had a lien by mortgage upon a portion of the same 
real property. The bank released its lien upon some of the property 
which was not covered by the mortgage of Ocobock, and proceeded 
to enforce its judgment against the mortgaged property. The su- 
prême court of Nebraska held that, although the bank had notice 
of the existence of the mortgage of Ocobock, the latter could not 
charge it with the receipt of the value of the lots released in pay- 
ment of its judgment, because Ocobock had not demanded of the 
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bank that it should first exhaust its lien upon the lands that were 
not covered by its mortgage before it had released them from the 
judgment. It said: 

"But neither constructive notice nor actual notice on the part of the banlf 
of the existence of Ocobocli's mortgage was alone sufiicient to postpone the 
banli's judgment lien to his mortgage, because the bank, in possession of 
such notice or knowledge, released certain lands of Baker's from the lien 
of its judgment Ocobock being a subséquent incumbrancer, he was the 
party that tlie law required to be vigilant, and the bank was under no obli- 
gation to inquire of him as to the amount of his debt, the sufflciency of the 
security, nor wliether he desired it to flrst exhaust its lien upon lands not 
covered by its mortgage, or whether he desired it not to release thèse lands 
from the lien of its judgment Ocobock, by his lâches, bas forfeited the 
right to hâve the court apply to his case the doctrine of subrogation." 

The rule on whîch the daim of the appellee is founded hère is 
nothing but a corollary of the équitable principle of subrogation, of 
the gênerai principle of equity jurisprudence that the holder of an 
inferior lien may pay ofï the superior claim and be subrogated to 
ail the rights of its holder. One who has a lîrst lien upon two funds 
or two pièces of property may coUect his debt from one or from 
both of them. When another procures a second hen upon one of 
them, the lien of the former is not destroyed or impaired. The pri- 
mary right of the latter is to redeem the property from the first lien 
by paying the debt it secures. When he does this be becomes sub- 
stituted in equity for the holder of the first lien, and acquires the 
right to enforce that lien against both the funds or properties orig- 
inally incumbered. In this way the holder of the junior lien may 
compel the exhaustion of the property covered by the first lien alone 
to satisfy that claim. Circuity of action is avoided, and the same re- 
suit is attained, by permitting the holder of the second lien to com- 
pel the holder of the first to exhaust the property covered by that 
lien only, before he has recourse to that which is doubly incumbered. 
Thus the rule hère invoked sprang up as a corollary to this principle 
of subrogation. But in ail thèse proceedings, in the exercise of the 
right of rédemption, of the right of subrogation, and of the right of 
compelling the exhaustion of the property covered by the first in- 
cumbrance only, the burden of diligence is upon the holder of the 
second lien, and not upon the owner of the first incumbrance, and 
he must act, or suffer the loss whch his silence and inaction induce. 
The holder of the first lien is not required to accept rédemption or 
to permit subrogation until the holder of the inferior lien pays, or 
tenders payment of, his debt. Nor is he required to préserve and 
exhaust his lien upon the property or fund which it alone covers 
until the holder of the second lien demands that he shall do so for 
his protection. The law provided a sure method by which Mrs. Roder 
could hâve availed herself of the lien upon the wool which was held 
by this bank. She could hâve paid its debt, and hâve been subrogated 
to its rights. It provided another way by which she could hâve se- 
cured the benefit of that lien. She might hâve demanded of the 
bank, before it permitted Murray to use the proceeds of this wool, 
that it should préserve and exhaust its lien upon the wool, and appl} 
ail its proceeds to the payment of its claim, before it had recourse 
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to the slieep to satisfy it. She foUowed neither course. Her note 
was due on demand. She could hâve enforced its collection at any 
time. The note of the bank was net due until April 6, 1896. The 
$4,889 was paid to the bank, and placed to the crédit of Murray, on 
May 14, 1895, — more than eight months before its debt was due, 
The appellee, when she filed her bill in this case on June 3, 1898, 
prayed for no part of this money, but limited her demand to an ac- 
counting for the proceeds of the sheep, which she alleged were seized 
by the bank in satisfaction of its mortgage in October, 1895. It was 
not until some time during the préparation for the hearing of this 
case, years after Murray had spent the money hère in question, that 
the claim to charge this bank with this $4,889 as her trustée was 
first presented by the appellee. Meanwhile Murray's debt to the bank 
had never been p,aid, and, after crediting him with ail the proceeds 
of the wool and the sheep, he remained indebted to it many thou- 
sands of dollars. The appellee rested in silence and supine indiffér- 
ence while lylurray clipped the wool from the sheep, placed its pro- 
ceeds in the bank to the crédit of his account, which was already 
overdrawn, and drew it out to pay his personal expenses and the ex- 
penses of caring for the sheep upon which she held her mortgage. 
She now appeals to this court of equity to charge upon this bank a 
loss which was not willfully sustained or inflicted by it, but which 
was the direct resuit of her own silence and négligence. There is 
no equity in her claim. There was no diligence in its pursuit, and 
it cannot be sustained. A demand or notice by the holder of an in- 
ferior lien on one fUnd or property upon the holder of the superior 
lien thereon that he préserve and first exhaust his lien upon other 
funds or property covered thereby, made or given before his lien 
upon such funds or property is relinquished or lost, is indispensable 
to the enforcement of the right of the holder of an inferior Hen upon 
property doubly incumbered to compel the holder of the superior 
lien to préserve or first exhaust that lien upon property covered by 
it alone. Taylor's Ex'rs v. Maris, 5 Rawle, 51, 57; McTlvain v. As- 
surance Co., 93 Pa. 30; Hart v. Anderson, 198 Pa. 558, 561, 562, 
48 Atl. 636 ; Ross V. Duggan, 5 Colo. 85, 102 ; Clarke v. Bancroft, 
13 lowa, 320, 327 ; Gilliam v. McCormack, 85 Tenu. 597, 607, 4 S. 
W. 521. 

In reaching this conclusion the familiar rule that where a mort- 
gagee of numerous lots of land, who knows that they hâve been 
conveyed by the mortgagor, at varions times subséquent to the exé- 
cution of the mortgage, to différent purchasers, releases those still 
held by the mortgagor or by the last purchasers, he may be charged 
by the earlier purchasers with the réception in payment of his debt 
of an amount equal to the value of the lots thus released, has not 
been overlooked. Patty v. Pease, 8 Paige, 277, 35 Am. Dec. 683; 
Stuyvesant v. Hall, 2 Barb. Ch. 151 ; Skeel v. Spraker, 8 Paige, 195 ; 
Brown v. Simons, 44 N. H. 475; Lyman v. Lyman, 32 Vt. 79, 76 
Am. Dec. 151; Chase v. Woodbury, 6 Cush. 143; Shannon v. 
Marselis, i N. J. Eq. 413. But this rule has no application to cases 
involving the marshaling of assets to pay liens upon personal prop- 
erty, because the interests of the grantees of the mortgagor of real 
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estate are fixed, certain, and apparent from the conveyances, while 
those of the holders of subséquent liens are uncertain, since their 
debts may hâve been paid, or they may hâve elected to rely upon 
the Personal crédit of their debtors, or on other security, and to 
abandon their liens, and because this rule rests upon the principle 
that lots of land conveyed by a mortgagor subject to the mortgage 
are primarily liable for the mortgage debt in the inverse order of 
aliénation, — a principle which has no application to funds or personal 
property incumbered by numerous liens. 

This case is governed by the équitable rules and principles to which 
we hâve already adverted. The appellee had the right in equity to 
compel the appellant to préserve its lien upon the wool, and to apply 
its proceeds to the payment of its claim. But the burden of exer- 
cising that right with due diligence, so that no unnecessary loss 
should be imposed upon the bank, rested upon her. If she desired 
to exercise it, it was her duty to inform the bank that she intended 
to do so, and to demand of it that it should préserve and enforce 
its lien upon the wool before it released it, or permitted its proceeds 
to pass beyond its control. She took no such action. The $4,889 re- 
ceived by the bank on May 14, 1895, — eight months before its debt 
was due, — has been dissipated by the mortgagor. He still owes the 
bank thousands of dollars. To compel it to pay this $4,889 is to 
impose upon it an absolute loss, which reasonable diligence on the 
part of the appellee in demanding its application to the payment of 
the first lien might hâve prevented. He who seeks equity must do 
equity. The appellee cannot be permitfed to impose this loss upon 
the bank, which reasonable diligence on her part would hâve pre- 
vented. The $4,889 should not hâve been charged against the ap- 
pellant in this accounting. 

2. Between May 6, 1895, and August 29, 1895, $1,516.43 was drawn 
out of the bank by the mortgagor, Murray, and paid to Mrs. Roder 
in satisfaction of the interest accruing upon her mortgage debt. The 
référée and the court refused to allow the bank any crédit for this 
amount of money, although they charged it with ail the proceeds of 
the wool and of the sheep which it received and placed to the crédit 
of Murray in the account from which he drew this money. This was 
error. This was an accounting between the bank and Mrs. Roder 
for the proceeds of the wool and the sheep. Since the bank was 
charged with ail those proceeds, it was certainly entitled to a crédit 
of ail the moneys which it paid to Mrs. Roder out of thèse proceeds, 
whether it paid them directly or by the hand of Murray. The bank 
must be credited with this $1,516.43. 

3. It is assigned as error that the bank was charged in this ac- 
counting with $2.25 a head, the price which it agreed with Murray 
to crédit him for 6,209 sheep in March, 1897, when it should hâve 
been charged with only he amount it realized from them and the 
amount which they were actually worth, $2 a head. This spécifica- 
tion is well founded. This was not an accounting between Murray 
and the bank, but between Mrs. Roder and the bank. In this ac- 
counting the latter was not chargeable with the amounts which it 
might hâve agreed to pay for property in the worthless notes or 
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accounts of Murray, but only with the actual value of the property 
which it received. As the évidence is conclusive that 6,209 of thèse 
sheep were sold by the bank for $2 per head, and that they were not 
worth more than that amount, the charge against the bank on their 
account must be reduced by 25 cents per head on 6,209 she.ep, or 
by $1,552.25. 

There are many other items in this account which are challenged, 
but it is unnecessary to consider them, because those already con- 
sidered so change the account that there is no longer a balance against 
the bank. The amount of that balance on March 13, 1897, as found 
by the court, was $7,227.23. The disallowance of the charge of $4,889 
against the bank, the réduction of the charge against it for the sheep 
by $i.5.S2-25, and the crédit to it of the interest paid to Mrs, Roder, 
$1,516.43, make a change in the state of the account in favor of the 
bank of $7,957.68, so that it is no longer liable to account to or pay 
to Mrs. Roder anything on account of the wool or the sheep ; and the 
decree below must be reversed, with directions to the circuit court to 
enter a decree in favor of the bank and against Mrs. Roder for the 
dismissal of the bill on the merits and the costs, and it is so ordered. 



OHOOTAW, O. & G. R. CO. v. HOLLOWAY. 

(Circuit Court of Appeals, Eighth Circuit March 31, 1902.) 

No. 1,625. 

1. Nkgligbncb of Master— Obdinart Cahb. 

It Is error to instruct a jury tbat It is the duty of the master to pro- 
vide reasonably safe appliances, tools, or worliing places for his serv- 
ants, or to keep them in a reasonably safe condition of repair. The 
limit of the duty of the master Is to exercise ordlnary and reasonable 
care, having regard to the hazards of the service, to provide hls em- 
ployés with reasonably safe appliances, machinery, tools, and worklng 
places, and to exercise ordlnary and reasonable care to keep them In a 
reasonably safe condition of repair.» 

S. Error— Préjudice Presumed from. 

The légal presumptlon Is that error produces préjudice. It is only 
when It appears beyond ail doubt from the record that the error com- 
plalned of did not préjudice and could not hâve prejudlced the com- 
plalning party that the rule that error wlthout préjudice Is no ground 
for reversai Is applicable. 

>. Error wiTHonT Prejodiob. 

Where the court rlghtly charges the jury, on the conceded facts, that 
the master was négligent, as a matter of law, an erroneous charge rela- 
tive to the degree of care required of the master appears beyond ail 
doubt to be error wlthout préjudice, because no question of the négli- 
gence of the master was submitted to the Jury for thelr détermination. 

< Mastkr and Servant — Duty of Servant— Assomption of Risk. 

The servant assumes ail the ordlnary rlsks of the employment which 
are known to him, and which would hâve been known, by the exercise 
of ordlnary care, to a person of reasonable prudence and diligence In 
hls situation. It Is hls duty to exercise ordlnary care and diligence to 
observe and becoine coghlzant of obvions defects In the machinery and 

' 1 Duty of rallroad company to furnlsh safe appliances, see note to Feltou 
T. BuUard, 37 Q C. A. 8, 
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■worklng place; and he Is chargeable wlth a knowledge and assumptlon 
of the rlsk of ail such defects whlch are known to hlm, or whlch wonld 
hâve been known by the use of ordinary care to a person of reasonable 
prudence and diligence In hls situation.» 
<L Verdict — Supficienct of Evidence— Inspection. 

The court may not reverse a Judgment because there was no évidence 
to support a flndlng of fact by a Jury based upon testimony and an 
ocular Inspection of machlnery, a knowledge of the defects of whieh Is 
In issue, because the évidence derived from the Inspection is not, and 
cannot be, presented to the appellate court for considération. 

8. NEGIilGENCB— CONCUKKENCB OF ThIRD PARTT NO ExCUSE FOR. 

One is liable for an injury caused by the concurring négligence of 
hlmself and a third party to the same estent as for one caused entlrely 
by hls own négligence. 

7. Injuiît to PjMploye— Négligence— Faii-urb to Provide Brakes. 

The failure to provide an ordinary road englne with brakes, In the 
absence of évidence excusing It, Is, as a matter of law, évidence of the 
want of reasonable care to provide a reasonably safe locomotive englne 
to operate upon a rallroad. 

8. Same— Proximate Cause of Collision— Absence of Brakes on Knoinb 

MAT BB. 

Collisions and accidents may be reasonably anticipated as the natural 
and probable conséquence of the failure to provide brakes to control the 
movements of road englues. 

9. 8aMB— CONTRIBUTORY NEGLIGENCE — AsSUMPTION OF KnOWN RiSKS. 

Contributory négligence regarding, or assumptlon by a servant of, 
known risks, wlll not constitute contributory négligence regarding, or 
the assumptlon of, an unknown rlsk, nor a défense for the master whose 
négligence produces It A servant knew and assumed the risks of run- 
ning an englne backward, tender foremost, in the night, without any 
light or employé on the forward end of the tender. Hdcf, that hls con- 
tributory négligence and assumption of risks in thls regard constltuted 
no défense to hls action against the master for négligence in faillng to 
Bupply the englne with brakes, where he dld not know, and a person of 
reasonable prudence and discrétion, exercising ordinary care, would not. 
In his situation, hâve known, of the absence of the brakes. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

In the early morning of October 30, 1900, whlle it was yet dark, a road 
angine of the Choctaw, Oklahoma & Gulf Rallroad Company coUided with 
a horse whlch was caught In a trestle as the engine was backiiig, tender 
foremost, from Brinkley to Hulbert, and injured Will Holloway, the défend- 
ant in error. There was no light on the forward end of the tender, and no 
employé there to warn of danger. There was no brake on the englne, al- 
though there was a brake upon the tender. Holloway was a flreman work- 
ing on the englne. He was aware of the darkness of the night, of the ab- 
sence of a light and of an employé upon the end of the tender, but he In- 
slsted that he dld not know that there was no brake upon the englne. He 
sued the company for négligence. In that It failed to supply the engine with 
a proper brake; alleged that the accident would not hâve occurred if such 
a brake had been provided, and that through Its absence he was caught be- 
tween the tender and the engine when the air was applled to the brake upon 
the tender, and seriously injured. The court instructed the Jury that If 
there was no brake upon the englne, and Holloway dld not know, and would 
not by the exercise of reasonable diligence and prudence hâve known, that 
the engine was supplied with a brake, and if the absence of the brake 
caused the accident, the company was liable, and they might return a verdict 

sAssumptlon of rlsk incident to employment, see note to Rallroad Co. ▼. 
Henneddey, 38 G. C. A. S14. 
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against It, but, that, If there was a failure of proof of eîther of thèse faots. 
their verdict must be for the défendant. Thls Instruction, and the refusai of 
the court to Instruct tlie jury to retum a verdict for the défendant, are the 
principal eiTors asslgned by the company, although many others are specified. 

E. B. Peirce and C. B. Stuart (J. W. McLoud, on the brief), for 
plaintifï in error. 

J. W. House (M. House, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Actionable négligence is a breach of duty. Where there is no 
breach of duty, there is no négligence, and there can be no recovery. 
It is not the duty of the master to furnish his servants with reason- 
ably safe appliances, machinery, tools, or working places, or to keep 
them in a reasonably safe condition of repair. His failure to do so 
is not the breach of any duty, and it furnishes no basis for an action of 
négligence. The limit of his duty hère is to exercise ordinary and rea- 
sonable care, having regard to the hazards of the service, to provide 
his employés with reasonably safe appliances, machinery, tools, and 
working places, and to exercise ordinar>' and reasonable care to keep 
them in a reasonably safe condition of repair. Railway Co. v. Jarvi, 
3 C. C. A. 433, 435, 436, 53 Fed. 65, 67, 68; Gowen v. Harley, 6 C. C. 
A. 190, 197, 56 Fed. 973, 980; Railway Co. v. Linney, 7 C. C. A. 656, 
660, 59 Fed. 45, 48; Railway Co. v. Needham, 69 Fed. 823, 825, 16 
C. C. A. 457, 459; Railroad Co. v. Johnson, 81 Fed. 67g, 680, 27 
C. C. A. 367, 368; Railroad Co. v. Myers, 11 C. C. A. 439, 63 Fed. 
793 ; Id., 23 C. C. A. 269, 76 Fed. 443. À servant may assume that 
his master has dischargéd this duty, unless he knows, or by the exer- 
cise of reasonable care he would hâve known, that the duty had not 
been dischargéd, and that there were defects in the machinery and 
appliances with which, or in the place in which, he undertakes to work. 
On the other hand, the servant assumes ail the ordinary risks and 
dangers of the employment upon which he enters, so far as they are 
known to him, and so far as they would hâve been known to a person 
of ordinary prudence and care by the exercise of ordinary diligence. 
He is not required to search for latent defects or hidden dangers, but it 
is his duty to exercise reasonable diligence to observe and be cog- 
nizant of ail obvious defects in the machinery and appliances with which 
he is working; and he assumes the risks and dangers of ail such de- 
fects of which he has knowledge, and of which he would hâve had 
knowledge by the exercise of ordinary care and diligence. Manu- 
facturing Co. v. Erickson, 55 Fed. 943, 946, 5 C. C. A. 341, 344; 
Fordyce v. Edwards, 60 Ark. 438, 442, 30 S. W. 758; Anderson v. 
Railway Co,, 39 Minn. 523, 41 N. W. 104; Railroad Co. v. Leverett, 
48 Ark. 347, 3 S. W. 50, 3 Am. St. Rep. 230 ; Wormell v. Railroad 
Co., 79 Me. 405, 10 Atl. 49, I Am. St. Rep. 321 ; Way v. Railroad 
Cd., 40 lowa, 341 ; Batterson v. Railway, 53 Mich. 125, 18 N. W. 584; 
Illick V. Railway Co., 67 Mich. 632, 35 N. W. 708; Morton v. Rail- 
road Co., 81 Mich. 435, 46 N. W. III. 

The plaintifï in this case alleged that his injury was caused by the 
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failure of the railroad company to provide the engine upon which he 
was working as fireman with suitable brakes to arrest its motion when 
occasion required. The court charged the jury that if there was no 
brake upon the engine, if the absence of the brake caused the injury, 
and if the plaintifï was not aware of the fact that the engine was not 
provided with a brake, and if a person of ordinary prudence, exercising 
reasonable care, would not, under the circumstances of this case, hâve 
been aware of this fact, they might render a verdict against the com- 
pany. It is contended that this charge was erroneous, (i) because 
there was no substantial évidence to warrant the finding of the jury 
that the plaintifï did not know, or by the exercise of ordinary care 
would not hâve known, of the absence of the brake ; (2) because there 
was no substantial évidence to warrant their finding that the injury 
could hâve been avoided by the présence of the brake upon the engine ; 
and (3) because there was no substantial évidence to warrant the find- 
ing that the absence of the brake was the proximate cause of the 
injury. A careful and painstaking examination of the testimony bas 
satisfied us, however, that this position cannot be sustained. The 
plaintifï testifies that he was not aware that the engine was not fur- 
nished with a brake. Another witness, who was employed about the 
engine as a brakeman for some time, demonstrates by his testimony 
that he did not know whether there was a brake on the engine or not ; 
and the jury made an ocular inspection of an engine of the same char- 
acter as that upon which the accident occurred, for the express purpose 
of determining this question, and they found this issue in favor of the 
plaintiff. The knowledge upon this question which an inspection of 
the engine conveyed to the minds of the jurors is not, and cannot be, 
presented to this court by the record; and we cannot undertake to say 
that ail reasonable men, with the testimony and the knowledge which 
this jury lawfuUy acquired, would necessarily come to a conclusion con- 
trary to that which thèse jurors hâve reached. McReynolds v. Rail- 
way Co., 14 Am. & Eng. R. R. Cas. 172, 174; Railroad Co. v. Hop- 
kins, 90 111. 323. 

Upon the question whether or not the engine could hâve been 
stopped after knowledge of the présence of the horse in the trestle in 
time to prevent the accident, the testimony was not so clear that it 
was the duty of the court to withdraw this issue from the jury. Nor 
can it be properly said, as a matter of law, that the absence of this 
brake was not the proximate cause of the injury. It is undoubtedly 
true that one of the proximate causes of the accident was the négli- 
gence of the party who perm.itted the horse to stray into the trestle. 
But if the injury would not hâve been inflicted if there had been a 
brake upon the engine, it cannot be truthfully said that the absence 
of this brake was not another of the proximate causes of the damage, 
inasmuch as the accident would not hâve happened if the brake had 
been provided. If it be true, as the jury hâve found, that no injury 
would hâve been inflicted upon the plaintifï if this engine had been 
provided with a brake, it is no défense for the railroad company that 
the concurring négligence of the owner of the horse contributed to 
the infliction of the injury. One is liable for an injury caused by the 
concurring négligence of himself and a third party to the same extent 
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as for one caused entirely by his own négligence. It is no défense 
for a WTongdoer that a third party shared the guilt of the same wrong- 
ful act, nor can he escape liability for the damages he bas caused on the 
ground that the wrongful act of a third party contributed to the injury. 
Railway Co. v. Callaghan, 12 U. S. App. 541, 56 Fed. 988, 6 C. C. A. 
205 ; Railway Co. v. Sutton, 27 U. S. App. 310, 312, 63 Fed. 394, 395, 

II C. C. A. 251-253; Railway Co. v. Chambers, 68 Fed. 148, 153, 15 
C. C. A. 327, 332; Railway Co. v. Needham, 69 Fed. 823, 824, 16 
C. C. A. 457, 458 ; Railroad Co. v. Cummings, 106 U. S. 700, 702, i 
Sup. Ct. 493, 27 L. Ed. 266; Harriman v. Railway Co., 45 Ohio St. 
II, 32, 12 N. E. 451, 4 Am. St. Rep. 507; Lane v. Atlantic Works, 

III Mass. 136; Griffin v. Railroad Co., 148 Mass. 143, 145, 19 N. E. 
166, I L. R. A. 698, 12 Am. St. Rep. 526; Cayzer v. Taylor, 10 Gray, 
274, 69 Am. Dec. 317; Elmer v. Locke, 135 Mass. 575; Booth v. 
Railroad Co., 73 N. Y. 38, 29 Am. Rep. 97; Cône v. Railroad Co., 
81 N. Y. 206, 37 Am. Rep. 491. 

Nor does the absence of brakes from this engine fall without the 
légal définition of the proximate cause of the injury which the plain- 
tiff sufifered. An injury that is the natural and probable conséquence 
of an act of négligence is actionable, while one that could not hâve 
been foreseen nor reasonably anticipated as the probable resuit of 
such an act cannot be made the basis of an action for damages. The 
purpose of brakes upon engines and cars is to quickly arrest their 
speedy motion, and to prevent collisions and accidents. The natural 
and probable conséquences of their absence from machines as power- 
ful and as rapid in their movements as locomotive engines are the 
collisions and accidents which it is the purpose of their use to avoid. 
From the failure to provide this engine with proper brakes to arrest 
its motion, the accident and injury which resulted, or others of like 
character, might well hâve been anticipated as probable conséquences ; 
and the évidence in the record is ample to sustain the finding of the 
jury that the injury to the plaintiflf was caused by that absence. The 
very fact that it is the common — the almost universal — practice to 
provide locomotive engines with brakes for the purpose of controUing 
their movements, and preventing accidents and collisions, is very per- 
suasive, if not conclusive, évidence that such disasters may be reason- 
ably anticipated as and are the probable conséquences of their ab- 
sence. Railway Co. v. EHiott, 55 Fed. 949, 5 C. C. A. 347, 20 L. 
R. A. 582 ; Railway Co. v. Kellogg, 94 U. S. 469, 475, 24 L,. Ed. 256. 

It is assigned as error that the court instructed the jury that the 
failure of the company to provide this engine with brakes was action- 
able négligence, for which the défendant was liable. But this spéci- 
fication is untenable. Actionable négligence in this case was the 
failure of the railroad company to exercise reasonable care to pro- 
vide a reasonably safe engine for opération upon this railroad. The 
plaintiff testified that he had never worked upon an engine before 
which was not provided with a brake, although he had been in the 
employment of railroad companies for some years. The knowledge 
that it is the usual practice to provide road engines with brakes to 
control and arrest their motion is so common and gênerai that courts 
cannot assume to be ignorant of it. Courts take judicial notice of 
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business customs and practices which form a part of the common 
knowledge of the people of the country. Brown v. Piper, 91 U. S. 
37, 42, 23 L. Ed. 200; I Greenl. Ev. 11. There may be, and prob- 
ably are, circumstances under which the absence of a brake from an 
operating engine would not constitute a want of reasonable care to 
provide a reasonably safe locomotive for the purpose to which its use 
is applied. This might be true of an engine employed in a yard for 
switching purposes. It might be true under many circumstances 
which could be shown by évidence. But in the case at bar the dé- 
tective engine was a road engine, employed in the usual service of 
moving loaded trains along the railroad. There was no évidence 
of any circumstances tending to excuse the failure to supply it with 
the ordinary appliances used to control the movements of such en- 
gines. This, then, was the case presented to the court below : Rail- 
road companies ordinarily provide their road engines with brakes. 
The exercise of ordinary and reasonable care induces carriers to equip 
their road engines in this way. The purpose of the exercise of this 
care is to prevent accidents and collisions. Such accidents and col- 
lisions are the natural and probable conséquences of a failure to ex- 
ercise this care. The conclusion was inévitable that the failure to 
provide this road engine with brakes, in the absence of any évidence 
excusing it, was a failure to exercise ordinary care to provide a rea- 
sonably safe engine for opération upon this railroad. And the charge 
of the court that the défendant was liable for any injury which resulted 
from the failure to provide the brakes is sustained by the évidence, 
the law, and the reason of the case. 

It is assigned as error that the court refused to instruct the jury 
that a servant is bound to take reasonable care and make reasonable 
effort to discover any dangers and defects in the place and machinery 
in which and with which he is to work; that, the greater the risk 
which attends the work to be done and the machinery to be used, 
the more imperative is the obligation resting upon him; and that 
if the plaintiff could, by using ordinary care and diligence, hâve in- 
formed himself of the condition of the engine, as to brakes, and if 
he failed to do so, and an ordinarily prudent man, under like circum- 
stances, would hâve done so, his failure to take such précautions was 
négligence, and would bar his recovery in the case. The rules which 
measured the respective liabilities of the plaintiff and the défendant 
in this case hâve been stated at the opening of this opinion. So 
far as this requested instruction conforms to those rules, it was given 
in the gênerai charge of the court ; and, so far as it does not conform 
to them, it was erroneous, and should not hâve been given. The 
court charged the jury that if the engine was without brakes, and this 
fact was unknown to the plaintiff, "and could not hâve been known 
to him by the exercise of reasonable diligence, under the circumstan- 
ces of the case as shown by the évidence," the company might be 
liable ; and, when the entire charge is carefully read, nothing incon- 
sistent with this déclaration can be found in it. There was no error 
in the refusai of the court to give the requests under considéra- 
tion, in view of the gênerai charge, which presented to the jury ail 
the Sound propositions of law stated therein. 
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Another spécification of error is that the court refused to instruct 
the jury that if the plaintif! k»'as guilty of négligence in riding on an 
engine backing with the tender foremost in the dark, without a Hght 
upon the forward end of the tender, he could not recover. But there 
was no errer in this refusai. The plaintifï could not recover for the 
négligence of the company in running this engine backward in the 
night without a light upon the forward end of the tender, because 
the plaintifï was aware of this négligence, and assumed the risk of it. 
But he did not know that the engine upon which he was riding was 
not provided with brakes. The exercise of ordinary care by the de- 
fendant would hâve equipped it with thèse appliances. He had the 
right to assume that the défendant had exercised this care. He did 
undoubtedly indulge in that assumption. The jury hâve found that 
the absence of the brakes was not an obvious defect, — not a defect 
which a person of ordinary prudence, exercising reasonable care, 
would hâve discovered under the circumstances of this case. As he 
was ignorant of the absence of the brakes, he did not assume the risk 
of that absence; and his assumption of the risk of riding upon an 
engine and tender in the night, with a headlight upon its forward end, 
was not an assumption of the risk of operating this engine without 
brakes. His négligence regarding, or his assumption of, the former 
risks, was neither such contributory négligence regarding, nor such 
an assumption of, the latter risk, as bars him from a recovery for the 
négligence of the défendant producing it. A servant may not assume 
a risk, or be guilty of contributory négligence in exposing himself 
to a risk, of which he is ignorant, and of which an ordinarily prudent 
person would not hâve been aware by the exercise of ordinary care 
and diligence. Manufacturing Co. v. Erickson, 55 Fed. 943, 948, 949, 
S C. C. A. 341, 346; O'Neill v. Railway Co. (Neb.) 86 N. W. 1098; 
Railway Co. v. Keegan, 87 Fed. 849, 852, 31 C. C, A. 255, 258. 

Counsel for the défendant also complain that, when the jury were 
sent to inspect the engine, the court instructed them to "go inside, and 
try to put themselves only in the same place that the fireman would 
naturally occupy, and then, occupying that place, to détermine whether 
the wheels of the engine on which the brakes would be could be seen 
from there, without looking for them, while a man was employed for 
several hours doing work on the engine as a iîreman; that is to say, 
whether he could easily see them by just keeping his eyes open." If 
this excerpt from the instructions of the court had been ail that was 
said to the jury on this subject, it might hâve been erroneous. But it 
was followed with the direction that "a man cannot shut his eyes, and 
«ay he don't want to see anything which a reasonable man could not 
help but see if he kept his eyes open," and that "if the fact that there 
were not any brake shoes on that engine was obvious to any reason- 
ably prudent man who runs on it as a fîreman for several hours, as 
the évidence shows that this plaintifï did for six hours, from Hulbert 
to Brinkley, before he went back again before the accident happened, 
that is perfectly obvious to a man who is fîreman and traveling for six 
hours without hunting for it, then the court will tell you that he had 
knowledge of, and ought to hâve known of, it, and he is chargeable 
with it as if he had known it," and that "if in getting oiï and on and 
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working and firîng for six hours as any reasonably prudent person 
would hâve noticed it, then you are to consider that fact. If, on the 
other hand, a man could not hâve noticed it, who was a fireman, by 
getting on and ofF, and then attending to his duty and business, as the 
évidence shows plaintiff is, you may reach another conclusion." Ex- 
cerpts from a charge cannot be wrested from their connection and 
relation, and fairly criticised. The entire charge upon a given sub- 
ject must be taken together, and if, when so read, it conforms to the 
law, no just objection to it can be urged. When the instruction of 
the court upon the duty of the jury in inspecting this engine is so 
read, it will be found to be in accordance with the established rules 
of law which control this case, and which are stated in the opening 
of this opinion. There was no error in the instruction of the court 
upon this subject. 

It is assigned as error that the court repeatedly instructed the jury 
that it was the duty of the Company to furnish its servants with rea- 
sonably safe machinery and a reasonably safe working place. This 
instruction was a patent and unquestionable error. It has been so de- 
clared by this court repeatedly, from Railway Co. v. Jarvi, 3 C. C. 
A. 433, 435, 436, 53 Fed. 65, 67, 68, decided in 1892, through Gowen 
V. Harley, 6 C. C. A. 190, 197, 56 Fed. 973, 980, Railway Co. v. 
Linney, 7 C. C. A. 656, 660, 59 Fed. 45, 48, Railway Co. v. Needhani, 
69 Fed. 823, 825, 16 C. C. A. 457, 459, to and including Lesser Cotton 
Co. V. St. Louis, I. M. & S. Ry. Co., 114 Fed. 133, decided in 1902. 
The limit of the duty of the master to the servant in the matter of place 
of service, of machinery, and of appliances, is to exercise ordinary care 
to furnish him with a reasonably safe place and reasonably safe appli- 
ances, and to use ordinary care to keep the place and the appliances 
in a reasonably safe condition. Moreover, the presumption is that 
error produces préjudice. It is only when it appears so clear as to be 
beyond doubt that the error challenged did not préjudice, and could 
not hâve prejudiced, the complaining party, that the rule that error 
without préjudice is no ground for reversai is applicable. Association 
V. Shryock, 20 C. C. A. 3, 11, 72 Fed. 774, 781; Railway Co. v. 
McClurg, 8 C. C. A. 322, 325, 326, 59 Fed. 860, 863 ; Deery v. Cray, 
5 Wall. 795, 807, 808, 18 L. Ed. 653 ; Smiths v. Shoemaker, 17 Wall. 
630, 639, 21 L. Ed. 717; Moores v. Bank, 104 U. S. 625, 630, 26 L. 
Ed. 870; Gilmer v. Higley, no U. S. 47, 50, 3 Sup. Ct. 471, 28 h. Ed. 
62; Railroad Co. v. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 118, 172, 30 
L. Ed. 299; Mexia v. Oliver, 148 U. S. 664, 673, 13 Sup. Ct. 754, 37 L. 
Ed. 602; Railroad Co. v. O'ReiUy, 158 U. S. 334, 337, 15 vSup. Ct. 830, 
39 L,. Ed. 1006; Peck v. Heurich, 167 U. S. 624, 629, 17 Sup. Ct. 927, 
42 L. Ed. 302. But in the case at bar the record makes it clear beyond 
ail doubt that this error did not préjudice, and could not hâve preju- 
diced, the railroad company, because no question concerning its duty 
or its négligence was left to the jury to consider by the charge of the 
court. The railroad company conceded that there were no brakes 
upon the engine. The absence of brakes upon this road engine, in 
the absence of any évidence excusing it, was conclusive évidence, as 
a matter of law, of the lack of ordinary care to provide reasonably 
safe machinery to operate this railroad. The court clearly and pos- 
114 F.— SO 
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itively instructed the jury to this efïect. It instructed them that the 
railroad company was liable for any injury that was caused by the 
failure to supply this engine with brakes, unless the plaintiff knew 
and assumed the risk of their absence. This left the jury nothing to 
consider relative to the care or the négligence of the company, and 
limited the issues they were to détermine to the questions whether or 
not the absence of the brakes was the proximate cause of the injury, 
and whether or not the plaintifï knew, or ought to hâve known, and 
hence assumed the risk, of this absence. As there was no question of 
the care or négligence of the company submitted to the jury, it con- 
clusively appears beyond ail doubt that the erroneous charge upon 
that subject could not bave prejudiced the défendant, and error with- 
out préjudice is no ground for reversai. 

There are other spécifications of error which hâve not been recited 
in détail. They hâve ail been carefuUy considered. So far as they 
présent any debatable question, they hâve been disposed of by the 
rules and principles to which we hâve adverted, and the discussion in 
which we hâve already indulged. Suffice it to say that a patient and 
painstaking review of ail the évidence, of the charge of the court, and 
of ail the assignments of error, has led us to the conclusion that this 
case was fairly and impartially tried, and that the rulings and charge 
of the court were free from prejudicial error. The judgment below 
must therefore be afïirmed, and it is so ordered. 

THAYER, Circuit Judge. I concur in the order afHrming the 
judgment below for the reasons stated in the foregoing opinion, but I 
would not be understood as concurring in the broad statement, which 
the opinion contains, that a servant "assumes the risks and dangers of 
ail * * * defects [in machinery and appliances] of which he has 
knowledge, and of which he would hâve had knowledge by the exer- 
cise of ordinary care and diligence." Nor do I think that such a broad 
statement of the law is necessary to a correct décision of the case, It 
is well settled that a servant who uses machinery, tools, or appliances 
known to be defective, but, in pursuance of a promise by the master 
that they will be repaired, does not assume the risk of injury, but may 
recover if hurt, excepting where the risk of injury is so imminent that 
a prudent person would not hâve used them at ail. And I conceive 
that there may be other exceptions to the rule. Hough v. Railway 
Co., 100 U. S. 213, 225, 25 L. Ed. 612, and cases cited; Mining Co. 
V. Fullerton, 16 C. C. A. 545, 549, 69 Fed. 923. See, also, Southern 
Pac. Co. v. Yeargin, 48 C. C. A. 497, 109 Fed. 436, 441. 

CALDWELL, Circuit Judge, joins in the views expressed in this 
concurrence. 
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(Orcult Court of Appeals, BJghth Circuit March 24, 1902.) 

No. 1,566. 

1. Mabtbr and Servant — Négligence— States mat Regulate Liabilitt fob. 
The States have the rlght to regulate wlthln reasonable limlts the re- 
lations between employers and employés wlthln their bordera, and to 
flx by législative enactments the llabllltleB of the former for the acts 
and négligence of the latter. 
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2. Négligence of Sdperior Servants — Liabiuty undee Utah Statute. 

Sections 1342 and 1343 of the Revlsed Statutes of TJtah make ail 
servants employed In the service of a master dolng business In that 
State, who are intrusted by hlm with authority to command lils other 
servants, or witb the authority to direct another of bis servants In the 
discharge of hls duties, vice principals of their master, and charge him 
with liability for their négligence whether It was conimitted in the dis- 
charge of the positive duties of the master or in the performance of the 
primary duties of the servants. 

8. SaMB— ACTS NOT DONE ■WHILE ExEKCISING SuPERINTEKDBNCB. 

Those sections malie the master liable for tlie négligence of superior 
servants committed in the diseharge of their duties as employés, whether 
the négligence was committed while they were exerclsing their au- 
thority to command or superintend others or not. 

4. Evidence — Wkitings. 

A writing which oontains compétent évidence upon a material issue 
cannot be lawfully rejected because it also contains évidence which Is 
Incompétent and irrelevant. 

5. AcT OF GoD ExcnsiNG Pekfûumakce of Ddtt. 

Nothing less than such a fortuitous gathering of circumstances as pre- 
veuts the performance of a duty, aud such as eould not bave been fore- 
seen by the exercise of rensonable prudence, or overcome by the exercise 
of reasonable care and diligence, coiistitutes au act of God which will 
excuse the discharge of a duty. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Thomas T. Fauntlcroy (Cornehus H. Fauntleroy, on the brief), for 
plaintif! in error. 

W. L. Maginnis (A. J. Weber, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 

Judges. 

SANBORN, Circuit Judge. Between i and 2 o'clock on the dark 
and foggy morning of December 20, 1899, the second section of a 
passenger train of the Southern Pacific Company, upon which H. A. 
Schoer was a fireman, ran into the rear of the iîrst section near the 
yard limits of the company at Terrace, in the state of Utah, threw 
this fireman against the boiler of the engine, and fastened him there 
under a mass of coal which was thrown from the tender by the shock 
of the collision, until he was so scalded by steam that escaped on 
account of the breaking of the water gauge that he died. C. Schoer, 
the administrator of his estate, brought an action against this company 
for alleged négligence causing his death, and obtained a verdict 
and judgment which this writ of error lias been sued out to review. 

The main complaint of the company is that the court below char- 
ged the jury that under the statutes of the state of Utah the engineer 
of the locomotive on which the deceased was a fireman was the repré- 
sentative of the company, and that his négligence, if any, in following 
the fîrst section of the train too closely, and in running his engine too 
rapidly as he approached the yard limits at Terrace at the time of the 
collision, was the négligence of the company. The sections of the stat- 
ute of Utah which induced this instruction are : 

"1342. Ail persons engaged in the service of any person, flrm or corpora- 
tion, forelgn or domestlc, dolng business In this state, who are Intrusted by 
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such person, firm, or corporation as employer wlth the authorîty of superin- 
tendence, control, or command of other persons in the employ or service of 
Bucli employer, or wlth the authority to direct any otlier employée in the per- 
formance of any duties of such employée, are vice-principals of such employer 
and are not fellow servants. 

"1343. AU persons who are engagea in the service of such employer, and 
who, while so engaged, are in the same grade of service and are working 
together at the same tîme and place and to a common purpose, neither of 
such persons belng intrusted by such employer with any superintendence or 
control over his feUow employées, are fellow servants with each other; pro- 
vided, that nothing herein contained shall be so eonstrued as to make the 
employées of such employer fellow servants with other employées engaged in 
any other department of service of such employer. Employées who do not 
corne within the provisions of this section shall not be consideied fellow 
servants." 

Rev. St Utah, 1898. 

It is not denied that the engineer in charge of the engine upon 
which the deceased was employed at the time of his death was in- 
trusted by the company with authority to superintend and direct him 
in the performance of his duties, but it is contended that this master 
was not responsible for his négligence, because the négligence which 
caused the injury was committed while this engineer was discharging 
the primary duty of a servant, and was not engaged in performing one 
of the positive duties of the master, and because this négligence was 
committed while he was not exercising his authority to superintend 
the action of the fireman or to direct him in the performance of any 
of his duties. 

The argument in support of the first contention is : Under the 
gênerai law the master was not liable for the négligence of this en- 
gineer, because he was discharging one of the primary duties of the 
servant, and was not performing one of the positive duties of the 
master, when he committed the fatal acts of négligence. The pur- 
pose and efifect of the sections of the statute of Utah which hâve 
been cited were not to change or to extend the liabilities of masters 
for the négligence of their servants, but their sole object and efïect 
were to give an authoritative législative définition of the terms "vice 
principal" and "fellow servant," and to leave the liabilities of the 
masters for the acts of their servants as they were before thèse sec- 
tions were enacted. Therefore, since the Southern Pacific Company 
would not hâve been liable for the négligence of this engineer under 
the gênerai law, it is not liable for it under this statute. The truth 
of the major premise of this syllogism is conceded. In the absence 
of a statute the liability of a master for the neghgence of his serv- 
ant is a question of gênerai law, upon which the décisions of the 
State courts are not controlHng upon the fédéral judiciary, and, un- 
less the négligent servant is the gênerai manager or gênerai superin- 
tendant of the business of the master, it is not his grade, rank, or au- 
thority over other employés, but it is the nature of the duty he is 
discharging when he is guilty of the négligence, that détermines 
whether he is a vice principal or a fellow servant, and when the mas- 
ter is liable or is exempt from liability for the injury caused by his 
carelessness. If he is discharging one of the absolute duties of the 
master, the latter is liable for his acts and for his négligence. But, 
if hc is discharging one of the primary duties of the servants, his 
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employer is exempt from liability. Railroad Co. v. Baugh, 149 U. 
S. 368, 13 Sup. Ct. 914, ij h. Ed. 772; Railroad Co. v. Conroy, 175 
U. vS. 323, 327, 20 Sup. Ct. 85, 44 L. Ed. 181; City of Minneapolis 
V. Eundin, 58 Fed. 525, 527, 7 C. C. A. 344; Coal Co. v. John- 
son, 56 Fed. 810, 6 C. C. A. 148. The construction and maintenance 
of a railroad is the business of the master. Its opération is the busi- 
ness of his servants. The failure to exercise reasonable care in con- 
struction and maintenance is the négligence of the master. The fail- 
ure to exercise such care in the opération of a railroad is the négli- 
gence of the servant for which the master is not Hable. The alleged 
négligence of the engineer of the second section of this train in run- 
ning his engine too close to the preceding section, and too rapidly as 
he approached the yard limits at Terrace, was négligence in the opéra- 
tion of the railroad, for which the Southern Pacific Company was 
not liable, in the absence of a statute which changed the rules and 
principles of the gênerai law. Railroad Co. v. Needham, 63 Fed. 107, 
109, II C. C. A. 56, 58, 25 L. R. A. 833; Railroad Co. v. Mase's 
Adm'x, 63 Fed. 114, 115, 11 C. C. A. 63; Brady v. Railway Co. (C. 
C. A.) 114 Fed. 100. Thèse principles and authorities amply sustain 
the fîrst proposition of counsel for the plaintifï in error. 

But the correctness of the second premise of their syllogism is 
not so obvious. A vice principal is the représentative of the master, 
for whose acts and négligence the master is responsible. City of 
Minneapolis v. Lundin, 58 Fed. 525, 527, 7 C. C. A. 344. The rule 
that the master is liable for the négligence committed by a servant 
while he is discharging one of the positive duties of the master, and 
that he is not liable for his négligence when he is performing one 
of the primary duties of a servant, was not adopted to measure the 
liability of the master for the acts of a vice principal. It was estab- 
lished to détermine who were and who were not vice prlncipals. The 
master has been invariably held liable by ail the courts for the acts 
and for the négligence of his vice principals. The question upon 
which they hâve disagreed — the question which has occasioned de- 
bate — has been who were vice principals. Under the gênerai law in 
the fédéral courts and in many of the state courts that question has 
been answered by the rule which has already been stated, based upon 
ihe nature of the duty the servant was discharging when the negli- 
"«■ence was committed. In this condition of the law and of the déci- 
dions the législature of the state of Utah enacted the statute which has 
been quoted. It déclares that employés who are intrusted by their 
employers with the authority to superintend other employés of the 
same master, or with the authority to direct any other employé in the 
discharge of any of his duties, are vice principals of such employer. 
This déclaration is a plain departure from the gênerai rule of law 
which we hâve been considering; an unequivocal déclaration that 
servants who hâve the authority to direct and superintend other 
servants are vice principals of their masters, whether they are en- 
gaged in discharging the duties of their employers or the duties of 
their servants. There is no ambiguity in the terms, no uncertainty 
in the nieaning of this statute, and no possible doubt of the pur- 
pose of the législature in enacting it. It is too positive to be dis- 
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regarded, too plain for construction, and its manifest légal effect 
cannot be ignored. To sustain the position of counsel for the plain- 
tiff in error that this clear and authoritative déclaration of the re- 
lation of superior servants to their masters in the state of Utah 
did not modify or extend the liability of the master beyond that 
fixed by the gênerai law would be to defeat the manifest object 
of the législature in passing this act, and to arbitrarily strike down 
a law which that body had the undoubted right to enact and to 
enforce ; for the unquestioned rule is that the states hâve the right 
to regulate witliin reasonable limits the relations between employers 
and employés within their borders, and to fix by législative enact- 
ments the liabilities of the former for the acts and the négligence 
of the latter. Railroad Co. v. Baugh, 149 U. S. 368, 378, 13 Sup. 
Ct. 914, 37 L. Ed. 772; Railroad Co. v. Hogan, 63 Fed. 102, 105, 
II C. C. A. 51. Our conclusion is that sections 1342 and 1343 of 
the Revised Statutes of Utah of 1898 make ail servants employed 
in the service of a master doing business in that state, who are in- 
trusted by him with authority to command his other servants, or 
with the authority to direct anotKer of his servants in the discharge 
of his duties, vice principals of their master, and charge him with 
liability for their negHgence, whether it was committed in the dis- 
charge of the positive duties of the master or in the performance 
of the primary duties of the servants. 

Another reason why counsel for the plaintiflf in error insist that the 
Southern Pacific Company is not liable lor the négligence of this en- 
gineer is that when he committed the acts of négligence charged he 
was not engaged in exercising his authority to superintend the fireman, 
or his power to direct the performance of any of his duties. It is 
earnestly contended that it is only when the superior servant is guilty 
of négligence while he is actually engaged in exercising his authority 
of superintendence and control over those subject to his direction that 
his master is liable for his négligence under the provisions of this 
statute. In support of this position Shafïers v. Navigation Co., 10 
Q. B. Div. 356, 357; Fitzgerald v. Railroad Co., 156 Mass. 293, 31 
N. E. 7; Brittain v. Railway Co., 168 Mass. 10, 46 N. E. m, and 
Dantzler v. Iron Co., loi Ala. 309, 14 South. 10, 22 L. R. A. 361, hâve 
been cited, and thèse cases adopt and enforce the rule for which coun- 
sel contend. But they enforce it because the limitation which counsel 
seek to read into the statute of Utah was written into the statutes 
thèse décisions were interpreting by the législative bodies which en- 
acted them. The employers' liability act of 1880 (43 & 44 Vict. c. 42) § 
I, subsec. 2, which the opinion in the Shafïers Case was construing, 
charges the master with liability for injuries caused "by reason of the 
négligence of a person in the service of the défendants who had super- 
intendence intrusted to him whilst in the exercise of such superintend- 
ence." The Alabama and Massachusetts statutes under which the 
cases from those states arose contain a like limitation. Dantzler v. 
Iron Co., loi Ala. 318, 14 South. 10, 22 L. R. A. 361, St. Mass. 1887, 
c. 270, § I, subsec. 2. The statute of Utah under which this case arose 
contains no such limitation, and no indication that the législature in- 
tended to adopt any such restriction. On the other hand, it plainly 
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déclares that ail persons intrusted by the master with tlie authority 
of superintendence of other persons in his employ are vice principals, 
and are not fellow servants. Tliis is a déclaration that they are vice 
principals not only when they are engaged in performing acts of 
superintendence and control, but at ail limes when the authority of 
superintendence and control is vested in them, and they are engaged 
in discharging their duties as servants of their master. This statute 
is so plain that it cannot be lawfully construed. To write into it the 
limitation suggested by counsel and found in the laws of England, Ala- 
bama, and Massachusetts would be to so amend it as to deprive it 
of the greater portion of its efïect, in violation of its terms, and of the 
intention of the législature which its words clearly disclose. It would 
be judicial législation, which it is not the province of the courts to 
enact. 

In their brief in reply counsel for the company suggest a third rea- 
son why, in their opinion, the Southern Pacific Company was not liable 
for the négligence of this engineer. It is that this company pleaded 
in its answer that the night was so dark and foggy that the proximity 
of the lirst section of the train could not be discovered by employés 
on the engine of the second section in time to stop the latter. But, if 
the night was so dark and foggy that this engineer could not discover 
the fîrst section in time to stop his engine, reasonable care and pru- 
dence on his part demanded that he should either send forward his 
fireman as he approached the yard limits at Terrace to ascertain its 
location, or should run his engine so slowly and carefully that he could 
stop at any moment, and could surely avoid a collision. The complaint 
of the plaintifï did not estop him from a recovery for the négligence of 
this engineer which the évidence at the trial established. The resuit 
is that there was no error in the charge of the court that the engineer 
upon the second section of this train was the représentative of the com- 
pany, and that, if his négligence in operating his engine caused the in- 
jury, the company was liable to the plaintifï for the damages that re- 
sulted. Dryburg v. Milling Co., i8 Utah, 410, 412, 55 Pac. 367; Rail- 
way Co. V. Calvert (Tex. Civ. App.) 32 S. W. 246, 247; Railway Co. 
v. McDonald (Tex. Civ. App.) 31 S. W. 72; Railway Co. v. Wrenn 
(Tex. Civ. App.) 50 S. W. 210. 

It is assigned as error that the train sheet of the railroad company, 
which disclosed the times when the two sections of the train which 
collided left the various stations of Toana, Montello, Tacoma, Gart- 
ney, and Lucin before they arrived at Terrace, and which also disclosed 
the time of the collision at Terrace, was admitted in évidence over 
the objection ôf counsel for the company. An examination of the rec- 
ord, however, discloses the fact that the only objection to this train 
sheet was leveled at the entries thereon of the times when the two sec- 
tions arrived at Terrace. No objection whatever was made to the in- 
troduction of the train sheet for the purpose of showing the movements 
of the sections of the train before they reached Terrace, or to the train 
sheet as a whole; and the train sheet disclosed the times when the 
sections left ail the stations mentioned above before they arrived at 
Terrace. It was tacitly Conceded that for the purpose of showing 
everything which appeared upon this sheet except the time of the ar- 
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rival of thèse sections at Terrace it was admissible évidence. Con- 
ceding, without deciding, that the entries upon the train sheet of the 
times of the arrivai of the two sections at Terrace and of the time of 
the collision were not compétent testimony of those facts, the train 
sheet was still admissible, and the objection of counsel was properly 
overruled. If the train sheet contained any évidence compétent and 
material to the issue, it could not be lawfully rejected ; and it was tac- 
itly conceded that the entries of the times when the sections of the 
train left the preceding stations were compétent évidence of those 
facts, for no objection was made to thèse entries, and no objection 
was interposed to the train sheet as a whole. Since a portion of the 
train sheet was compétent évidence, the objection to its introduction 
could not be sustained, and the proper remedy of counsel for the Com- 
pany was to request the court to instruct the jury at the time of its 
introduction or at the close of the case that it must not be considered 
as évidence of the time of the collision, or of the times of the arrivai 
of the two sections at Terrace. No such request was made and there 
was no error in the ruling of the court upon this subject. 

The next objection to the trial of this case is that the court refused 
to instruct the jury that, if the death of the deceased was proximately 
caused by a sudden and unusual fog, and without fault or négligence 
of the défendant, their verdict must be for the company. The court 
clearly and emphatically instructed the jury that there could be no 
recovery in this case, and that their verdict must be for the défendant, 
unless they were satisfied by a reasonable prépondérance of the évi- 
dence that the death of the fîreman was caused by its négligence. 
There was évidence at the trial that the night was dark and foggy, 
that it was difficult to distinguish objects at any considérable distance, 
and that the headlight of the second section of the train was not per- 
ceived until it was very near to the employés upon the first section. 
But there was nothing in ail this, or in any of the évidence in the case, 
to warrant an instruction to the jury that they might find that this col- 
lision was caused by an act of God ; and nothing less than an act of 
God would relieve the défendant from the duty of exercising reason- 
able care in the opération of thèse trains. The foundation of the 
rule that the act of God excuses the failure to discharge a duty is the 
maxim, "Lex neminem cogit ad impossibilia." If, by the use of rea- 
sonable care, prudence, and diligence under the circumstances of a 
particular case, it is possible to discharge the duty, then those circum- 
stances do not constitute a valid excuse for a failure to perform it. 
Nothing less than such a fortuitous gathering of circumstances pre- 
venting the performance of a duty as could not hâve been foreseen 
or overcome by the exercise of reasonable prudence, care, and dili- 
gence constitutes an act of God which will excuse the discharge of the 
duty. The record discloses no such circumstances. The night was 
dark and foggy. This condition of the atmosphère imposed upon the 
operators greater watchfulness and care to prevent collisions and the 
duty of driving their engines with less spèed and more caution. But 
there was nothing in the foggy air or in the darkness of the night 
which would hâve prevented them from safely operating their trains 
if they had exercised a care, watchfulness, and diligence proportionate 
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to the situation and the circumstances in which they were placed. In 
other words, it was not impossible to operate thèse trains safely by the 
use of reasonable care ; and in this state of the case there was no error 
in the refusai of the court to submit to the jury the question whether 
or not the death of the deceased was the act of God. It discharged 
its fuU duty when it told the jury that the défendant was not liable for 
his death unless it appeared by a fair prépondérance of the testimony 
that the défendant was guilty of négligence which caused it. 

Another complaint is that the court refused to instruct the jury that, 
if there was ample time for the flagman to go back and warn the sec- 
ond section of the train after the first section stopped, and no flagman 
went back a sufiScient distance to give that warning, and if the failure 
or neglect to do so was the proximate cause of the death of the de- 
ceased, the verdict of the jury must be for the défendant. But the 
court instructed the jury in its gênerai charge that there had been 
some évidence introduced tending to show négligence on the part of 
the employés of the first section of the train, and that, if there was any 
such négligence, the défendant was not in any way liable for it, be- 
cause the employés of that section did not represent the company, but 
were fellow servants of the deceased. It further instructed them that 
the risk flowing from the négligence of thèse servants was a risk 
assumed by the fireman. This instruction, in view of the évidence in 
the case, sufficiently presented to the jury the principle of law stated 
in the request which was refused. That principle was that, if the prox- 
imate cause of the death was the négligence of the brakeman on the 
first section of the train, the plaintifif could not recover. A charge that 
the défendant was not liable if the proximate cause of the death was 
the négligence of any of the employés on the first section of the train 
clearly announced this rule, because the brakeman was one of those 
employés, and the whole is greater than any of its parts. Where a rule 
or principle of law is clearly declared by the court in its gênerai charge, 
it is not error for it to refuse to repeat it in the words of counsel. 
Lesser Cotton Co. v. St. Louis, I. M. & S. Ry. Co. (C. C. A.) 1 14 Fed. 
133 ; Telegraph Co. v. Morris, 105 Fed. 49, 53, 44 C. C. A. 350, 353 ; 
Trumbull v. Erickson, 97 Fed. 891, 38 C. C. A. 536; Railroad Co. v. 
Jarvi, 53 Fed. 65, 3 C. C. A. 433. 

One of the charges of négligence was the failure to use reasonable 
care to keep the coal gâte of the engine in proper repair, and it is 
assigned as error that the court admitted the testimony of a witness 
that this gâte was defective and weak 30 days before the accident. 
The only ground for this spécification is that the time named by the 
witness was too remote from the date of the accident. But it is com- 
pétent to prove defects in tools and machinery for a reasonable time 
before the accident which those defects are charged with inducing, 
and it cannot be said that 30 days is an unreasonable time within 
which to permit such testimony to range. There is at least a reason- 
able probability, in the absence of other évidence, that a defect ex- 
isting 30 days before an accident was not remedied before the casualty 
occurred There was no error in the admission of this évidence. 

Finally, it is contended that the court erred because it permitted one 
witness to testify that a rule of the company which required trains to 
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keep 10 minutes apart did not apply to any train in particular, and 
permitted another to state that the conductor upon the first section of 
this train had "full charge of the running of the train over ail the 
employés on the train." The only grounds for thèse objections are 
that the rules are the best évidence of their contents, and that the tes- 
timony of the witness as to the power of the conductor was a conclu- 
sion of law. Conceding that the written rule was the best évidence 
of its terms, it was compétent for the witness to testify whether or 
not this rule applied to ail the trains of the company or only to a por- 
tion thereof, and conceding that the statement of the witness who 
testified to the authority of the conductor was a conclusion of law, 
the admission of that testimony was not prejudicial, because the légal 
presumption is, in the absence of évidence, that the conductor has 
exactly the power which this witness testified was vested in him (Rail- 
road Co. v. Ross, ii2 U. S. 377, 390, 5 Sup. Ct. 184, 28 h. Ed. 787; 
Railroad Co. v. Baugh, 149 U. S. 368, 381, 13 Sup. Ct. 914, 37 L. Ed. 
772), and error without préjudice is no ground for reversai. 

There was, therefore, no error in thèse rulings, and the judgment 
below must be affirmed. It is so ordered. 



FITZGERALD v. FIEST NAT. BANK OF RAPID CITY. 

(Circuit Court of Appeals, Eiglith Circuit Marcli 24. 1902.) 

No. 1,593. 

1, CoNTRACTS — Terms Havb Ordinaky Meaniito. 

Tbe légal presumption Is that tbe words nsed In an agreement hâve 
their ordinary and customary meanlng. 
S. Samk^Construction — Pdkdamektal RdI/B. 

The baslc rule for the construction of a contract Is to place one's self 
In the situation of the parties to the agreement ■\vhen It is made, and 
then to ascertaln and déclare the Intent with which they used its terms 
when thelr minds met 

8. Same— Practical (ntbbpuetation Persuasive. 

The practical interprétation given to their agreements by the parties 
to them while they are engagea in their performance, and before any 
controversy has arisen eoncernlng them, Is one of the best Indications 
of their Intent 

i. Same— Construction. 

Where A. was building a railroad In two ways: (1) By the use of his 
own employés; and (2) by the use of contractors, who had agreed to 
construct certain sections for specified priées,— an agreement to fumish 
beef to the "men worliing for" him is not an agreement to furnish it to 
his contractors, but is limited to a contract to furnish It to hia employés 
or servants. 

5. Stated AccocîfT— Estoppkl by. 

One who delivers, or recelves and accepts without objection, an ac- 
count stating the débits and crédits between him and the other party 
to the accounting, la thereby estopped from denying the correctness of 
the a(!Count tbus stated, in tlie absence of fraud, mistake. or undue ad- 
vîinUige. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

On May 20, 1890, John Fitzgerald & Bro. were engagea in constructing 
a railroad from Custer City to Deadwood, In South Dakota. They eon- 
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Btructed a pOTtlon of thls railroad by means of workmen whom they em- 
ployed and fed themselves, and other portions by the use of subcontractoro, 
who agreed wlth them to construct certain portions of ttie railroad for cer- 
tain priées. Schleuning & Young were dealers in beef and other méats In 
Eapid City, S. D. Fitzgerald & Bro. made a written agreement wlth Schleun- 
ing & Young that the latter (called in the contract the "party of the second 
part") "agrées to furnlsh beef along the Une of the B. & M. Railroad between 
Ouster City and Deadwood, in South Dakota, during the building of said 
Une, to the men working for the said party of the first part, for the sum of 
6% ets. (six and three-quarters) per Ib.; said beef to be of the best quallty, 
and to be furnlshed whenever desired by the boarding bosses along said Une; 
said party of the second part to be pald on or about the 25th day of the 
month foUowing that in wbich the méat is furnlshed, less eleven per cent 
(11 %) to be retained by tlie party of the flrst part for collection of accounts 
due to party of the second part for beef furnlshed in accordance with this 
contract." Schleuning & Young furnlshed under this contract méat amouut- 
Ing in value to the sum of $21,622.74, and were paid $21,597.38, leaving a 
balance of ?2ô.36. A portion of this méat was furnlshed to men working for 
Fitzgerald & Bro., and a portion of It to contractors who were f ulfilllng their 
agreements wlth Fitzgerald & Bro. to construct certain portions of the rail- 
road. Monthly statements of the méat so fumished and pald for were ren- 
dered to Fitzgerald & Bro. during the progress of the work. This work was 
commenced in May, 1890, and was completed in December of that year. 
During thls time Chamberlain & Skinner and Wade & Joues were engagea 
in constructlng certain portions of the railroad under contracts with Fitz- 
gerald & Bro., and Schleuning & Young fumished méat of the value of about 
$4,000 to Chamberlain & Skinner, and méat of the value of about $750 to 
Wade & Jones. This méat wjas fumished during ail the months between 
June and December 31, 1800; but no monthly statements of it were pre- 
sented or dellvered to Fitzgerald & Bro. as the work progressed, although 
such statements were made and presented to Chamberlain & Skinner and 
Wade & Jones, respectlvely. Schleuning & Young made independent con- 
tracts with Chamberlain & Skinner and Wade & Jones to furnlsh them méat 
at a lower price than that specified in the contract with Fitzgerald & Bro. 
More than three years after tlie railroad had been completed, and on July 
17, 1893, Schleuning & Young made a statement of account against Fitzger- 
ald & Bro., in whlch they charged them wlth the méat which they had 
fumished to Chamberlain & Skinner and Wade & Jones, and assigned the 
clalm based upon this account to the First National Bank of Rapld Oity, S. D. 
On September 12, 1893, this bank brought an action against John Fitzgerald 
and David Fitzgerald, the members of the flrm of John Fitzgerald & Bro., 
to recover the $25.30 eonceded to be due upon the account ag.Tinst them, and 
also to recover the value of the méats furnlshed by Schleuning & Young to 
Chamberlain & Skinner and Wade & Jones. The bank alleged, and Fitz- 
gerald & Bra denied, that the défendants had agreed to purchase and pay 
for the méats fumished to Cliamberlaln & Skinner and Wade & Jones, and 
that they were furnlshed to them by Schleuning & Young under the contract 
of May 26, 1890. None of the méat In question was ordered, desired by, or 
furnlshed to boarding bosses along the Une, for nelther Chamberlain & 
Skinner nor Wade & Jones had boarding bosses on the portions of the rail- 
road which they construeted. At the trial the court instructed the jury (I) 
that by the agreement of May 26, 1890, Fitzgerald & Bro. agreed to pay 
Schleuning & Young for ail the méat they might sell to subcontractors who 
under them were constructlng portions of the raUroad, as well as for the 
méat which should be furnlshed when desired by the boarding bosses to the 
men employed by Fitzgerald & Bro. along the Une; (2) that Fitzgerald & 
Bro. became absolutely liable to Schleuning & Young for ail beef fumished 
subcontractors under that contract, whether the subcontractors ratified and 
consented to such an agreement and arrangement or not,— and refused to 
Instruct the jury that the méats furnlshed to Chamberlain & Skinner and 
Wade & Jones were furnlshed under contracts with them, and not under 
the contract between Schleuning & Young and Fitzgerald & Bro. Under 
thèse instructions, which are challenged as error, the jury returned a verdict 
In favor of the bank, and a judgment was rendered against the défendants 
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for $6,743.07. Durlng the progress of thé lltlgation, John FltzgeraW died, 
and Mary Fitzgerald, the administratrix of liis estate, was snbstltuted for 
him in thè proceedings, and she is now the plaintiff in error in this action. 

J. W. Deweese (James Manahan and Frank E. Bishop, on the 
brief), for plaintiff in error. 

Richard A. Jones (H. C. Brome and Arthur H. Burnett, on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, dehver- 
ed the opinion of the court. 

The question in this case is whether or not Fitzgerald & Bro. were 
liable to Schleuning & Young for the méats which the latter fur- 
nished to the subcontractors, Chamberlain & Skinner and Wade & 
Jones, between June i, 1890, and January i, 1891, under the contract 
of May 26, 1890. Chamberlain & Skinner and Wade & Jones held 
independent contracts with Fitzgerald & Bro. whereby they had 
agreed to build certain sections of the railroad for specified priées. 
Schleuning & Young made independent contracts with each of thèse 
subcontractors to furnish them méat at a rate lower than that made 
in their contract with Fitzgerald & Bra., of May 26, 1890, to the 
end that they might get the méat without paying the commission 
which Schleuning & Young agreed Fitzgerald & Bro. should re- 
ceive under that contract for collecting their bills. The méat was de- 
livered to thèse subcontractors during the months of July, August, 
September, October, November, and December, 1890; and Schleu- 
ning & Young sent them monthly statements of the amounts thus 
delivered, but did not send such statements of this méat to Fitzger- 
ald & Bro., although they sent to the latter monthly statements of ail 
the méat for which Fitzgerald & Bro. hâve paid, a portion of which 
was furnished to other subcontractors. 

The court instructed the jury that the contract of May 26, 1890, 
bound Fitzgerald & Bro. to pay for ail méat furnished by Schleun- 
ing & Young under it to subcontractors, as well as for that furnished 
by them to the men whom Fitzgerald & Bro. employed to work for 
them by the day, and that this absolute liability existed, whether the 
subcontractors consented to this agreement or not. But Fitzgerald 
& Bro. were engaged in the construction of this railroad in two ways, 
— by means of men whom they employed, paid wages, and fed 
through their boarding bosses, and by means of subcontractors, who 
built certain sections of the road for certain priées, and who hired 
and fed their own employés. The contract reads that the party of 
the second part [Schleuning & Young] agrées to furnish beef "to 
the men working for the said party of the fîrst part [Fitzgerald & 
Bro.] for the sum of 6^ cts. (six and three-quarters) per îb. ; said 
beef to be of the best quality, and to be furnished whenever desired 
by the boarding bosses along said line; said party of the second 
part to be paid on or about the 25th day of the month following 
that in which the méat is furnished, less eleven per cent. (11%) 
to be retained by the party of the first part for collection of ac- 
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counts due to party of the second part for beef furnished in accord- 
ance with this contract." The légal effect of this agreement was 
that Schleuning & Young undertook to furnish to the men working 
for Fitzgerald & Bro., at the price named, such quantities of beef 
as the boarding bosses should désire; and Fitzgerald & Bro., for 
ri per cent, of their amounts, agreed to collect and pay the monthly 
bills for this beef, if thèse bills were fitrnished to them before the 
25th of the month succeeding their contracting. The question is, 
what was the meaning of the words "men working for the said party 
of the first part"? Did they mean the men hired and employed by 
the party of the first part, or did they mean the subcontractors who 
had agreed with the party of the first part to build separate sections 
of the railroad, as well? Now, the primary and natural meaning of 
the term "men working for the said party of the first part" is the serv- 
ants of the party of the first part, — those over whom that party has 
the power of control ; the right to direct them when, where, and how 
to do the work, and for whose acts the party is Hable, under the 
maxim respondeat superior. It may, indeed, be said that ail who 
are engaged in executing contracts for another are in some sensé 
working for him. But after ail, this is not the primary meaning of 
the words. It is in a secondary and subsidiary sensé that such men 
may be described by this term. Contractors for the construction of 
a railroad, for the érection of a building, or for the manufacture of a 
machine do not, in the common understanding of either lawyers or 
laymen, fall within the class of men who are working for the railroad 
Company, or for the promoter of the building or the machine. They 
form a dififerent and distinct class, — ^the class of contractors, as dis- 
tinguished from the class of servants or employés. In the ordinary 
and customary interprétation of the words "men working for a par- 
ty," the class they describe is confined to those who are employed, 
paid, controlled, and directed by that party, and who are in fact his 
servants and employés. 

The légal presumption is that the terms of a contract are used in 
their ordinary sensé, and that they hâve their usual meaning; and 
this presumption points to the conclusion that the men working 
for Fitzgerald & Bro., to whom Schleuning & Young agreed to fur- 
nish as much beef as should be desired by their boarding bosses, were 
the employés and servants of Fitzgerald & Bro. only, and were not 
the independent contractors with them who had agreed to build cer- 
tain sections of the railroad for specifîed priées. Brady v. Railway 
Co. (C. C. A.) 114 Fed. loo; Corning v. Board, 102 Fed. 57, 60, 42 
C. C. A. 154, 157. 

The situation and relations of the parties at the time this agree- 
ment was made tend strongly to confirm this construction. Fitz- 
gerald & Bro. were building a portion of this railroad with their 
own employés, whom they were obliged to provide with food in their 
camps along the line. They accomplished this through boarding 
bosses, whom they doubtless employed under the contract that they 
should collect the bills against them for the beef furnished to them, 
and should retain il per cent, of their amount. Ail this they had the 
power and the right to do, because they could, and doubtless did, 
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«mploy their workmen and boarding bosses under the ternis ex- 
pressed in the contract of May 26, 1890. But they had no control of 
the hiring or the managing of the boarding bosses and employés 
of the subcontractors under them, and no right to subject them to 
thèse tenns. They were eniployed, controlled, and paid by the in- 
dependent contractors beneath them. Moreover, thèse contractors 
were net bound by thèse terras. They were net parties to the con- 
tract of May 26, 1890. There was no stipulation in that contract, 
nor in the contracts under which they were constructing their sections 
of the road, that they would take any beef of Schleuning & Young 
at the price named in the contract of May 26th, or at ail, or that they 
would allow Fitzgerald & Bro. to collect the bills against them for 
1 1 per cent, of their amounts ; and they were under no légal or moral 
obligation to do so. In this state of the case, it would be unnatural 
and unreasonable to expect to find in the contract between Fitzger- 
ald & Bro. and Schleuning & Young any agréera ent that thèse sub- 
contractors should take, or that Fitzgerald & Bro. should pay for, 
beef furnished to them by Schleuning & Young ; and the agreement 
will be searched in vain for any such provision. The practical inter- 
prétation given to this contract by the parties themselves while they 
were executing it demonstrates the fact that Schleuning & Young 
were not bound to furnish, and Fitzgerald & Bro. were not required 
to collect their bills for beef furnished to subcontractors. And the 
practical interprétation given to their agreements by the parties to 
them while they are engaged in their performance, and before any 
controversy has arisen concerning them, is one of the best indica- 
tions of their true intent. Schofield v. Bank, 97 Fed. 282, 38 C. C. A. 
179 ; Publisliing Co. v. Swift, 97 Fed. 290, 296, 38 C. C. A. 187, 193 ; 
Leavitt v. Investment Co., 54 Fed. 439, 4 C. C. A. 429, 12 U. S. App. 
193; Topliff V. Topliflf, 122 U. S. 121, 131, 7 Sup. Ct. 1057, 3° L. Ed. 
II 10; City of Chicago v. Sheldon, 9 Wall. 50, 54, 19 L. Éd. 594. 

It will be noticed that in its inception this contract was without 
considération, without mutuality, and void, because it specified no 
amount of beef which Schleuning & Young should furnish, or for 
which Fitzgerald & Bro. were required to pay. The only measure 
of the quantity to be found in it is that which should be desired by 
the boarding bosses along the line. But there was no agreement in 
it as to what amount thèse bosses should désire, or that they should 
désire any. It follows that while the delivery of beef according to 
the ternis of this contract, and the agreement of Fitzgerald & Bro. 
to pay for the beef thus delivered, constituted sales of the goods thus 
accepted by Fitzgerald & Bro., yet thèse deliveries constituted no 
contract to accept or pay for any beef which Fitzgerald & Bro. re- 
fused to accept and pay for under the contract, for the reason tliat 
the quantity to be thus accepted and paid for was still undetermined, 
and there was no valid contract concerning it. Cold Blast Transp. 
Co. v. Kansas City Boit & Nut Co., 114 Fed. 'j'^; Crâne v. C. Crâne 
& Co., 45 C. C. A. 96, 105 Fed. 869; Oil Co. v. Kirk, 15 C. C. A. 540, 
68 Fed. Tpi. 

There is another peculiarity of this agreement which must not be 
overlooked. It is that Fitzgerald & Bro. were to pay on the 25th 
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day of the month following that on which the beef was furnished for 

such quantity of beef as was desired by the boarding bosses, at the 
price fixed in the contract, less ii per cent. From the promise to pay 
monthly, a promise on the part of Schleuning & Young to furnish 
monthly statements of account, accompanied by the orders of the 
boarding bosses, is necessarily implied ; and this implied stipulation 
was a material term of the contract, because only by the présentation 
of such bills and orders could Fitzgerald & Bro. learn the amount 
to be pâid, and collect it out of the sums due to the boarding bosses 
under the terms of the written contract. So it was only for beef 
desired by the boarding bosses to feed the men employed by Fitzger- 
ald & Bro., and for which bills were presented to them monthly, that 
they were required to pay. 

Now it is contended that, notwithstanding thèse provisions of the 
contract, the parties construed it to bind Fitzgerald & Bro. to pay 
for the beef furnished to Chamberlain & Skinner and Wade & Jones, 
because they did pay for beef furnished under this contract to other 
contractors, namely, to Cable & Chute, Carroll & Donohue, Thomas 
Mansfîeld, and Gurley. But the payment for the beef furnished to 
thèse four contractors by Schleuning & Young does not tend to es- 
tablish the conclusion that Fitzgerald & Bro. were bound by the con- 
tract to pay for, or that the parties to the contract supposed that they 
were bound to pay for, the beef furnished to other contractors. The 
limitations of the agreement — to beef furnished to the employés of 
Fitzgerald & Bro., to beef desired by the boarding bosses, and to 
beef for which monthly bills were furnished to Fitzgerald & Bro. — 
were ail for their benefit. They had the right and the power to waive 
thèse limitations, either in part or altogether; to agrée to pay for 
beef furnished to certain contractors, or for beef furnished to ail the 
world. If, however, they waived thèse limitations, and paid 89 per 
cent, of the bills for beef furnished to Cable & Chute, Carroll & Don- 
ohue, Mansfield, and Gurley, that waiver and payment in no way 
bound them to pay for méats furnished to Chamberlain & Skinner 
and Wade & Jones, or to any other parties to whom Schleuning & 
Young might deliver the goods. The truth is that Schleuning & 
Young had agreed to furnish méat to the employés of Fitzgerald & 
Bro. at a certain price, and the latter had agreed to collect their bills 
for II per cent, of their amounts. The former were anxious to fur- 
nish méat, and the latter were désirons to earn their 11 per cent. 
The contractors were under no obligation to take méat of Schleuning 
& Young, nor to permit Fitzgerald & Bro. to collect the bills against 
them, and retain their 11 per cent., and no contract concerning the 
beef to be furnished to thèse contractors had been made. Schleuning 
& Young persuaded four of the contractors to take méat from them, 
and to allow Fitzgerald & Bro. to get their 11 per cent. For this 
méat they sent monthly bills to Fitzgerald & Bro., and the latter col- 
lected thèse bills and deducted their percentage. But ail the parties 
to the contracts and to the transaction understood that the contract 
of May 26, 1890, neither bound the contractors to take, Schleuning 
& Young to deliver, nor Fitzgerald & Bro. to pay for, any méat 
delivered to the contractors That this was the interprétation of the 
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contract and the understanding of theîr légal rights by ail the parties 
to the transactions clearly appears from the following facts, which are 
disclosed by this record: In May, 1890, Schleuning presented to 
Chamberlain a letter of Mike Corcoran, one of the agents of Fitzger- 
ald & Bro., which stated the price at which Schleuning & Young 
were to furnish beef under the contract of May 26, 1890, and Cham- 
berlain replied that he could do better. On July 2, 1890, Schleuning 
& Young made an independent contract with Chamberlain & Skinner 
to furnish them méat at a price so low that they could get it at the 
sâme price as Fitzgerald & Bro. received it, with their commission 
ofif. They made a similar independent contract with Wade & Jones. 
They furnished méat to thèse contractors from the ist of July, 1890, 
to December in that year, inclusive. During ail this time they sent 
to Fitzgerald & Bro. monthly bills of the méat which they furnished 
to the employés of Fitzgerald & Bro. and to the four other con- 
tractors, but they did not include in thèse accounts any of the beef 
which they furnished to Chamberlain & Skinner or to Wade & Jones, 
but they sent monthly bills of this méat to thèse contractors. The 
work on the railroad was completed in December, 1890. Between 
June I, 1890, and February i, 1891, Schleuning & Young sent to 
Fitzgerald & Bro. 12 accounts of beef furnished, but they did not in 
any one of thèse accounts charge anything for any of the beef fur- 
nished by them to Chamberlain & Skinner or to Wade & Jones. On 
March 10, 1891, they wrote Fitzgerald & Bro. : 

"Wlll you please remit balance due on your a/c, and don't you thlnk you 
could be able to secure John Chamberlain and Wade & Jones a/c on a dis- 
count? We surely hâve walted patieDtly, and you know there Is money 
comlng to them from the B. & M. by you. There Is a chance for you to 
make a good discount, as the a/c of them Is surely good." 

On March i ith they wrote Mr. Cagney, one of the agents of Fitz- 
gerald & Bro. : 

"Should you not send us final eheck, we wlll draw on you for $S,000, 
for that Is a Uttle less than coming to us, which please honor on présenta- 
tion." 

The amount due them on that day, excluding the Chamberlain & 
Skinner and Wade & Jones accounts, was $6,084.88. The amount 
due them, including those accounts, was over $10,800. On March 
17, 1891, they wrote: 

"In looklng over our a/c, found that we forgot to hand In a/e of Wade & 
Jones, amountlng to $802.25. If you can use the same and discount It, ail 
rlght; otherwise hâve It returned at once, and by so dolng oblige us." 

In the last days of March, Fitzgerald & Bro. demanded of Schleun- 
ing & Young a final account, and they furnished one, wherein they set 
forth the débits and crédits of the entire account from the beginning 
of the work to its close. This account contains no charge of any beef 
furnished to Chamberlain & Skinner, but the last item of the account is 
a charge for beef furnished Wade & Jones, $802.25. To this account 
Fitzgerald & Bro. answered: 

"The last Item of your statement, Wade & Jones, $802.25, cannot be al- 
lowed, as you never at any time, nor In any blU, sent an account against 
thèse people. Consequently you must not charge us with this Item, by In- 
cluding it In your statement at this la te date." 
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On April 4, 1891, Schleuning & Young replied to this letter in thèse 
words : 

"I expeet you are correct In regard to Wade & Jones. I made a draft, 
and forwarded the same to you; and, as you did not return the same, I ex- 
pected you would discount 10 %, the same as you would do with other a/cs. 
If you liave a chance to protect me in this a/c, I wish you would do so." 

On April 8, 1891, Schleuning & Young wrote to Mr. John Cleary, 
the bookkeeper of Fitzgerald & Bro. : 

"This W. Jones a/c, I Itnow, was not Included; but, if you can see a way 
to help me get it, I will let you an extra fifty dollars to assist me. As I 
understand, you hâve not made a settlement with them, and could hold out 
the same, or can I stop payment in the banks of John B^ltzgeraldî If so, 
please be so kind and let me know." 

On April 10, 1891, they wrote Fitzgerald & Bro.: 

"We also State that we hâve, as you know, and as we hâve stated to Mr. 
Oagney months ago, due us from Skinner & Chamberlain $4,000.00, whlch 
we had to furnlsh at the same price as yourself in a/c that they did not 
want to take any méat for two months while we were furnishing unless 
they could get the same for the same as yourself, with commission off; but 
if you can handle same, we will turn in a/c's, rather than wait any longer." 

The record contains the questionable testimony of Mr. Schleuning 
to the effect that once or twice he demanded the payment of a part 
or ail oî the bills against Chamberlain & Skinner and Wade & Jones 
from agents of Fitzgerald & Bro., and they agreed to pay them. But 
he does not daim that he ever presented any claim for thèse bills in 
the monthly accounts or in the final account which he rendered, with 
the exception of the claim in the latter for the bill of Wade & Jones, 
which his firm immediately conceded, by letter, to be an unfounded 
demand. There is, indeed, nothing in this record to overcome the 
conclusive efïect of the stated accounts to which référence has been 
made, and the letters which hâve been quoted. Schleuning & Young 
delivered 12 accounts to Fitzgerald & Bro. during the progress of this 
work, and just subséquent to its completion, none of which contain any 
claim for beef furnished to Chamberlain & Skinner or Wade & Jones. 
At the request of Fitzgerald & Bro. they furnished a final account in 
which they made no claim for the beef furnished Chamberlain & Skin- 
ner, but which contained a claim for that furnished to Wade & Jones, 
which they immediately afterwards, in writing, conceded was im- 
properly charged against the défendants. It is not claimed that 
Schleuning & Young were induced by fraud, mistake, or by the taking 
of any undue advantage, to state thèse accounts ; and in the absence 
of fraud, mistake, or undue advantage, an account stated is conclusive, 
and estops the party who présents it from assailing its correctness. 
Porter v. Price, 80 Fed. 655, 657, 26 C. C. A. 70, 72, 49 U. S. App. 
295, 300; Atkinson v. Allen, 71 Fed. 58, 60, 17 C. C. A. 570, 572, 36 
U. S. App, 255, 260; Lockwood v. Thorne, 11 N. Y. 170, 62 Am. Dec. 
81 ; Davenport v. Wheeler, 7 Cow. 231 ; Wiggins v. Burkham, 10 
Wall. 129, 19 L. Ed. 884; Philips v. Belden, 2 Edw. Ch. i ; Langdon 
v. Roane's Adm'r, 6 Ala. 518, 41 Am. Dec. 60; Oil Co. v. Van Etten, 
107 U. S. 325, I Sup. Ct. 178, 27 L. Ed. 319; Bank v. Morgan, 117 
U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 81 r ; Manufacturing Co. v. Starks, 
4 Mason, 297, Fed. Cas. No. 11,802; i Am. & Eng. Enc. Law, 121. 
114 F.— 31 
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Thèse accounts alone are ample to prove that the parties to the 
contract of May 26, 1890, did not construe it to bind Schleuning & 
Young to deliver, or Fitzgerald & Bro. to pay for, méat delivered 
to Chamberlain & Skinner and Wade & Jones, at the price named 
therein. This conclusion becomes irrésistible when it is considered 
that Schleuning & Young conceded in their letter that they made in- 
dependent contracts with Chamberlain & Skinner and Wade & Jones 
to deliver them méat at a price lower than that named in the contract 
of May 26, 1890, because the latter were unwilling to pay the com- 
mission which that agreement guarantied to Fitzgerald & Bro. 

In the construction of a contract, the great desideratum is to ascer- 
tain and decla're the intent of the parties to it when they made it. 
The basic rule for its interprétation is to put one's self in the place 
of the parties when their minds met upon the terms of it, and then, 
from a considération of the entire agreement, its purpose, and the 
circumstances surrounding the parties, to find what they intended to 
agrée to do. In view of the facts that the natural and primary mean- 
ing of the term "men working for the said party of the first part" 
is servants and employés of that party, and not contractors who are 
not subject to the command or control of the party ; that Fitzgerald 
& Bro. were using their own employés, whom they fed througli their 
own boarding bosses, to construct a part of the railroad, while they 
had let contracts to independent contractors for the construction of 
other sections of it ; that they had the power to hire the former, sub- 
ject to the terms of the contract of May 26, 1890, but that they gave 
the latter such contracts that they were not in any way subject to or 
bound by those terms ; that the légal presumption is that the terms of 
a contract are used in their ordinary and customary sensé, and that 
the parties to this contract, in the 13 stated accounts which passed 
between them in the years 1890 and 1891, and in their letters concem- 
ing them, both conceded that Schleuning & Young were not bound to 
furnish, and Fitzgerald & Bro. were not liable to pay for, the méat 
fumished to the contractors Chamberlain & Skinner and Wade & 
Jones, — ^the conclusion is irresistibly forced upon our minds that the 
only men to whom Schleuning & Young agreed to furnish beef by the 
contract of May 26, 1890, were the employés or servants of Fitzgerald 
& Bro., and the only beef for which the latter agreed to pay was the 
beef furnished to such employés. 

The resuit is that the charge of the court was erroneous in two par- 
tîculars : First, in that it declared that Fitzgerald & Bro. were liable 
to pay for beef fumished to their subcontractors ; and, second, in that 
it declared that this liability existed whether the subcontractors con- 
sented or assented to the furnishing of beef to them under the terms of 
the contract of May 26th or not. The judgment below is accordingly 
reversed, and the case is remanded to the circuit court, with directions 
to grant a new trial. 

THAYER, Circuit Judge (concurring). The sole question oî îact 
which the lower court submitted to the jury for its détermination was 
whether the beef supplied to the two subcontracting firms of Chamber- 
lain & Skinner and Wade & Jones was sold and delivered to the said 
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firms on their crédit, and under the contracts made by those firms with 
Schleuning & Young on or about July 2, 1890, or whether the méat 
was delivered to Chamberlain & Skinner and Wade & Jones under the 
contract which Schleuning & Young had entered into with Fitzgerald 
& Bro. on or about May 26, 1890, and on the crédit of the latter firm. 
The theory of the lower couft appears to hâve been that as there were 
two contracts in existence with différent parties, under which the méat 
might hâve been delivered, that party was liable whom the plaintiffs 
below trusted and intended or elected to hold when the méat ordered 
was delivered. The court below instructed the jurors that this issue 
of fact was the real issue for them to détermine, and it was the issue 
on which the décision of the case hinged, so far as the jury was con- 
cerned. In view of the facts alluded to in the main opinion, — that 
Schleuning & Young, after their contracts with Chamberlain & Skin- 
ner and Wade & Jones were entered into, rendered monthly bills for 
the méat delivered to thèse subcontractors, to them ; that they did not 
render bills therefor to Fitzgerald & Bro. for such méat from and after 
July I, 1890; and that in their correspondence and dealings with 
Fitzgerald & Bro. they practically admitted on several occasions that 
the méat delivered to the two subcontracting firms was not chargeable 
to Fitzgerald & Bro., — I am of the opinion that it conclusively appears 
that Schleuning & Young sold and delivered the méat for which they 
now seek to hold the fîrm of Fitzgerald & Bro. liable to Chamberlain 
& Skinner and Wade & Jones, and on the crédit of the latter firms, 
and that the attempt now made to hold Fitzgerald & Bro. was an after- 
thought. In the face of such évidence as the record contains, showing 
an évident intent to deal with Chamberlain & Skinner and Wade & 
Jones, and to extend crédit to them for the méat which they ordered, 
I think the lower court erred in submitting to the jury the question 
whether the méat was sold on the crédit of Fitzgerald & Bro. On 
this ground, and no other, I concur in the reversai of the judgment of 
the lower court. I conceive that owing to the uncertainty which at- 
tends the construction of the contract between Fitzgerald & Bro. and 
Schleuning & Young, on which this action is brought, and because of 
the contemporaneous construction of the contract by the parties them- 
selves, the lower court may hâve construed that contract correctly 
as embracing méat which might be ordered by and delivered to ail of 
the subcontractors under Fitzgerald & Bro., who were engaged in 
building the line of road referred to in the contract, — between Custer 
City and Deadwood, S. D. I think, however, that as Chamberlain & 
Skinner and Wade & Jones saw fit to enter into contracts of their own 
for the supply of méat with Schleuning & Young, and as the latter 
firm, after making such contracts, rendered ail of their bills to 
Chamberlain & Skinner and Wade & Jones, and did not attempt to 
charge Fitzgerald & Bro. therefor until long after the méat was sup- 
plied, and on one or two occasions admitted that Fitzgerald & Bro. 
were not liable to pay for such méat, it is now too late to interpose 
that claim. If the firm of Schleuning & Young was at one time in a 
situation, as it may hâve been, to elect whom they would charge, 
they made such an élection long before this suit was brought, and can- 
not départ therefrom. 
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LAND TITLE & TRUST 00. v. ASPHADT 00. OF AMERICA- 
(Cli-cult Court, D. New Jersey. Aprll 4, 1902.) 

COKI'OBATIONS — RECBIVERSHIP PeOCBBDINQS— INTERVENTION BT BTOCK OR BOND 
HOLDKR. 

A bond or stock holder In a corporation, though averring that Its answer 
Is coUusive and vold, cannot intervene as a party défendant In receiver- 
sh\p proceedlngs agalnst It, and, while admltting Its Insolvency and that 
the appolntment of recelvers Is necessary, question the propriety of the 
appointaient of the particular recelvers, havlng other remedy under the 
New Jersey corporation aet 

Pétition of Harry C. Spinks for Intervention as Défendant. 

Coult & Howell, for petitioner. 
Corbin & Corbin, for opponent. 

KIRKPATRICK, District Judge. On the 28th day of December, 
1901, the complainant in this case, the Land Title & Trust Company, 
fîled its bill of complaint, setting ont the causes for which the défend- 
ant, the Asphalt Company of America, should be adjudicated in- 
solvent. A copy of the bill had been previously served upon the de- 
fendant Company, and on the same day it appeared by its attorney, 
and filed its answer to said bill, in which it admitted the charges there- 
of, and joined in the prayer of the complainant for the appointment of 
recelvers to préserve its property and collect and distribute its assets. 
The court proceeded, in a summary way, in accordance with the pro- 
visions of the statute of New Jersey, to adjudicate upon the matters 
presented, and by its decree declared the said corporation insolvent, 
and appointed Messrs. Tatnall, Mack, and Shanley recelvers for such 
purpose. In the pétition now filed by Harry C. Spinks he asks to 
intervene as a party défendant, charging that the answer of the de- 
fendant is collusive and void, and in order that he may set up matters 
of défense and methods of collecting the assets of the corporation, 
which he insists will not be adopted by the présent recelvers, although, 
as he claims, for the interest of the shareholders. Mr. Spinks claims 
this right to intervene because he is the owner of $128,000, par value, 
of the bonds or certificates of indebtedness of the défendant company, 
and the ownér of $50,000, par value, of the shares of the corporation, 
upon which he has paid an assessment of 20 per cent., and is liable for 
an assessment of 80 per cent. By his pétition Spinks admits that the 
decree of insolvency already made was proper and right, because he 
says that the said défendant corporation is now "temporarily in- 
solvent," and he admits that recelvers are necessary to take charge of 
its property and collect its assets, because he asks that upon the "dis- 
charge of the présent recelvers others may be appointed in their 
stead." The petitioner cannot be admitted as a défendant to attack or 
question the propriety of the appointment of the présent recelvers. It 
is not necessary that he should be made a party défendant for this pur- 
pose. If in the administration of the afïairs of the corporation the 
receivers appointed by the court fail, or for any reason are unable to 
properly discharge their duties in this respect either in the interest of 
this petitioner or of any or of ail of its creditors and stockholders. 
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the court will, upon proper représentation and proof of that fact, itself 
see to it that others are appointed in their stead. The proceedings in 
relation td the administration of the afifairs of the company are now in 
the hands of the court, and beyond the control of any particular set of 
stockholders, and it is not necessary that intervention should be had 
by any creditor or bondholder to do the work which the court has 
appointed its officers to perform. The propriety of such action on the 
part of a creditor or stockholder was considered in the case of Forbes 
V. Raiiroad Co., 2 Woods, 323, Fed. Cas. No. 4,926, where Bradiey, ]., 
in delivering the views of the court, said : 

"A suggestion in tlie progress of a suit that an offlcer of the court [the 
receiver] Is disposed to act fraudulently, or that the court has made an in- 
judicious or erroneous order, will not be a sufficient ground to allow such a 
party to Intervene. Indeed, It Is questionable whether in any case where a 
suit is properly instituted against a corporation a stockholder of that corpor- 
ation can, even on a suggestion of fraud on the part of its officers, corne in 
by way of intervention as a party to that suit, and seek to défend or control 
the proceedings. An original bill would rather seem to be a proper mode of 
proceeding." 

If the petitioner in this case should be able to maintain the alléga- 
tions of fraud set out in his bill, or if he should find that the receivers 
by their action are négligent or jeopardizing his interests or those of 
his associâtes, his remedy as a creditor and stockholder is clearly 
pointed out in the New Jersey corporation act, as was stated by Judge 
Green in this circuit in the case of Werner v. Murphy (C. C.) 60 Fed 

769- 

The grievances of which the petitioner complains in his pétition 
against the directors and stockholders of the Asphalt Company of 
America cannot be raised in this suit, the object of which is not to in- 
quire into the reasons for the insolvency of the corporation, but to 
recognize the fact of insolvency as one accomplished and to be pro- 
vided against. He cannot be permitted to intervene, therefore, to 
litigate those questions. The directors and stockholders are not 
parties to the suit, and would not be bound by any decree made there- 
in, and any personal liability on their part must be enforced in a sepa- 
rate suit. It is also suggested by the answer, and in one of the 
schedules annexed thereto, that the question of fraud and the liability 
of the directors and stockholders hère raised has already been deter- 
mined, by a court of compétent jurisdiction, adversely to the petitioner. 
I refer to the case of Spinks v. Paving Co., determined in the court of 
chancery of New Jersey. The petitioner has failed, by any proof, to 
sustain any charge of misconduct or fraud on the part of its trustée, 
who alone, under an agreement to which he is a party, appears to be 
entitled to bring this suit, and, in the absence thereof, he cannot for 
that reason be permitted to intervene. 

I do not find any analogy between the case at bar and that of the 
Louisville Trust Co. v. Loûisville, N. A. & C. R. Co., 174 U. S. 674, 
19 Sup. Ct. 827, 43 L. Ed. 1130, upon which the petitioner relies. 
That case was for the foreclosure of a mortgage, and the court held 
that the company had conspired with certain creditors to procure fore- 
closure for the purpose of defeating certain valid claims which existed 
against it. The court heid that thèse acts were fraudulent, and that. 
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although the proceedings were regular on their face, the sale must be 
set aside on that account. In the case at bar no effort is being made 
to give a préférence to one creditor over another, nor to make more 
or less vaîuable any particular set of what are known as "gold cer- 
tificates." But the object avowed in the bill, and in the contemplation 
of the court and its receivers, its officers, is that ail the assets may be 
collected for and applied to the equal benefit of ail. I find nothing 
in the pétition, or in the situation presented therein, which would 
justify the court in permitting the petitioner to intervene and set up his 
answer as the answer of the corporation défendant. His interests will, 
I think, be properly protected, and if a situation should arise by which, 
in his opinion, they would be jeopardized, he has other remédies 
pointed out by the statute. 

The prayer of the petitioner, for the reasons above stated, is there- 
fore denied. 



In re SÏODDART. 

(District Court, D. "Washington, N. D. February 17, 1902.) 

No. 1,940. 

BaNKRXJPTCT— DlSCHAKGB— CONCEALMKNT OF AsSETS. 

The Intentlonal omission by a bankrupt to sehedule or bring to the 
attention of his trustée his Interest In real estate of the value of $10,000, 
which a short tlme prlor to his bankruptcy he conveyed in trust, the 
Income to be pald to another durlng llfe, and the property then to be 
held for his own beneflt, constltutes ground for refuslng hlm a discharge, 
and he Is not relleved from the conséquences of such concealment by 
the fact that he was advlsed by his attomey that his deed devested hlm 
of ail Interest In the property. 

In Bankruptcy. On motion of bankrupt to vacate and set aside 
the findings and conclusions of the référée on his application for dis- 
charge. 

The following are the referee's findings of fact and conclusions of 
law: 

Thls matter havlng been heretofore heard and taken under advisement by 
the référée upon the objections of W. Blgby, a créditer, to the discharge of 
said bankrupt, and sald référée, belng sufficlently advlsed In the premlses, 
flnds facts as foUows: That on the 20th day of January, 1900, the sald 
bankrupt made a deed to John T. Harmes, of San Francisco, California, for 
certain real estate sltuated In the clty of San Francisco, Oalifornia, described 
as foUows: "Commencing at the point of Intersection of the southerly Une of 
Geary street wlth the easterly line of Gough street; thence easterly along 
the southerly Une of Geary street thlrty (30) feet; thence at right angles 
southerly one hundred and thirty-seven (137) feet and six (6) Inehes; thence 
at right angles westerly thlrty (30) feet to the easterly Une of Gough street; 
thence at right angles northerly one hundred and thirty-seven (137) feet and 
six (6) Inches to the southerly Une of Geary street and point of beginning." 
That by the terms of said deed the fee-slmple tltle to said property vyas 
conveyed to sald Harmes upon certain trust conditions, which, in substance, 
gave to one Emma A. Stoddart the Issues and profits of said property durlng 
her Ufetlme, and upon her death the property would be held for the beneflt 
of the grantor In sald deed, the sald bankrupt, Archibald G. Stoddart. That 
sald property was at the tlme of the flling of the pétition In bankruptcy 
hereln of the value of at least $10,000. Tliat no référence whatever was 
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made to this property In tbe pétition or schedules flied by sald baukrupt, 
and no mention made tliereof by ttie bankrupt on bis examinatlon, until a 
spécifie Inquiry by the attorney for tlie trustée showed that he had knowledge 
in regard to tbe matter, wben, in answer to such question, bankrupt ad- 
inittcd that he knew of this property, but did not proceed voluntarily to fully 
cxplain his relations thereto until a certifled eopy of the deed above re- 
ferred to was presented to hlm, which copy was admitted in évidence, and 
marked "Trustee's Exhiblt A." ïtiat no satisfactory reason was given at 
said examlnation of the bankrupt or upon the hearing of the objections to 
his discharge for his failure to include this property, or his interest therein, 
iu his schedules, and in vlew of that fact the référée flnds that its omission 
from such schedules was intentional for the purpose of preventing his Interest 
in sald property being reached by his creditors. The référée therefore flnds 
as a fact that spécification 1 of the objecting créditer bas been proven, and 
as a conclusion of law from the facts so found the référée finds that the 
bankrupt Is not entitled to his dlseharge. The référée transmits herewlth 
trustee's Exhibits A and B, offered on the examinatlon of bankrupt, and 
the objecting creditor's Exhibit 1 and the bankrupt's Exhiblt A, put In évi- 
dence upon the hearing of the objections, togetlier witli the évidence reduced 
to the form of a déposition of the bankrupt given upon his examination at 
the first meeting of creditors, for the information of the court 

G. Ward Kemp, for créditer. 
Fred H. Peterson, for bankrupt. 

HANFORD, District Judge. I consider that the référée has made 
a correct décision as to the facts and law with respect to the neglect 
of the bankrupt to return a true schedule of his property, and tlie 
efifect of that neglect upon his right to a discharge from obligation 
to his creditors. During the pendency of thèse proceedings the bank- 
rupt has filed an afihdavit in which he claims that the omission was 
unintentional, being made under advice of counsel to the effect that 
the conveyance of his San Francisco property which he made to a 
trustée, completely devested him of ail his interest in the property. 
If he acted upon such advice, it does not free him from the légal 
conséquences of making an untrue représentation to the court with 
respect to his property. To further show his good faith, the bank- 
rupt also deposited in court a quitclaim deed to the property referred 
to to the trustée for the benefit of his creditors. It will be for the 
trustée and the creditors to décide whether they will accept this deed. 
Under the circumstances shown by the évidence, I consider that it 
will be proper for the trustée to commence légal proceedings in the 
State of California to hâve the trust deed set aside, provided the cred- 
itors furnish sufficient money to meet expenses of such litigation. 



WESTERVELT et al. v. OBRARY BUREAU. 

(Circuit Court, D. Massachusetts. July 10, 1809.) 

No. 673. 

Patents— Prior Invention— Evidence to Sostain Plea. 

A plea to a bill for infringement of the Stikeman patent. No. 541,395. 
for Improvements in library shelving, alleging prior invention by another, 
held not supported by the évidence, which was directed entirely to show- 
ing prior Invention of the bracket described in claim 1, which Is but od« 
élément of the comblnation eovered by claims 2 and 3. 
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In Equity. Suit for infringement of letters patent No. 541,395, 
issued June 18, 1895, to George Stikeman for improvements in library 
shelving. On plea to bill. 

A. A. Connolly, for complainants. 

Fish, Richardson & Storrow, Frederick L. Emery, and Nathan 
Heard, for défendant. 

COLT, Circuit Judge. This bill in equity charges infringement of 
letters patent No. 541,395, issued June 18, 1895, to George Stikeman, 
for improvements in library shelving. To this bill the défendant filed 
a plea in bar setting up prior invention in one David E. Hunter. The 
plea allèges that: 

"Prlor to the alleged and pretended discovery or Invention of stiid Stike- 
man, as alleged In sald bill of complainant, one David E. Hunter, of Cam- 
bridge, Mass., dld Invent the library shelving, the use whereof by défendant 
Is complained of as an Infringement of the patent to said Stikeman, and 
wlth reasonable diligence adapted and perfected the same, and made, or 
caused to be made, before the alleged invention of sald Stikeman, a struc- 
ture embodying hls said Invention, whlch was complète and capable of pro- 
duclng the resuit to be accomplished, and thereupon and thereafter dis- 
closed hls sald invention to others, and thereafter applied for and obtained 
letters patent of the United States for his said invention. No. 552,062, dated 
December 24, 1895, of whlch patent the défendant Is the sole ovrner by 
duly-executed Instruments of assignment hère in court to be produced." 

This plea is to the whole bill. 

The Stikeman invention is expressed in the three claims of his 
patent, which are as foUows : 

"(1) A bracket for library shelves, conslstlng of a vertical plate having a 
vertical flange at its rear edge, a horizontal flange on its inner slde and 
belovsr the upper edge of the plate, a threaded nut or lug, and a perforated 
guldlng lug on the Inner slde of the plate, in combinatlon wlth a screw 
passlng through the lug and nut and extendlng to the front edge of the 
plate, substantlally as descrlbed, 

"(2) In library shelving, the combinatlon of a column composed of a flat 
plate, and a channel Iron mounted on a sultable base, and secured at such 
distance apart as to leave a space between the flange of the channel Iron 
and the face of the adjacent plate, wlth a bracket adapted to enter said 
space, and having a flange adapted to embrace the flange of the channel 
iron, substantlally aa descrlbed. 

"(3) In library shelving, the combinatlon wlth a sultable base of a flat 
vertical plate and a channel Iron secured to the base, and arrangea at such 
distance apart as to leave a space between the flat plate and the flange of 
the channel Iron for the réception of a bracket, substantlally as described." 

The patent relates to library shelving. Claim i relates to the 
bracket ; claims 2 and 3 relate to the combinatlon of the standard with 
a suitable base and bracket. The évidence in support of the plea is 
limited to claim i. It is directed to showing that Hunter was the 
prior inventor of the Stikeman bracket, or to the subject-matter of 
claim I. It is not contended, and no évidence is introduced to the 
efïect, that Hunter was the prior inventor of the combinations covered 
by the second and third claims of the patent. 

The patent is not for a bracket alone, but for an improvement in 
library shelving. Such shelving necessarily embraces a standard as 
well as a bracket. The évidence introduced in support of the plea 
bears witness to the fact that in library shelving the form and construc- 
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tion of the standard îs very nearly as important as the form and con- 
struction of the bracket. 

The defendant's évidence falls short of proving the issue raised by 
the plea. The plea is overruled, with costs to the complainant. 



In re HEAD et al. 
(District Court, W. D. Arkansas, Texarkana Division. March 26, 1902.) 

L Bankbxiptcy—Partnbeship— Dissolution while Insolvent. 

The dissolution of a partnersliip while insolvent. and the division of 
the firm property between the partners, to be heid as their indivldual 
property, thus glving indivldual creditors a préférence over firm cred- 
itors, who are in justice and equity entitled to prlorlty of payment from 
such property, is coutrary to the whoie theory of the bankruptcy law; 
and where such dissolution Is made wlthin four months before the firm 
Is adjudged bankrupt It wlll be treated as a vold transfer, under Bankr. 
Act 1898, § 67e, and the property in the hands of both partners as firm 
property, wlthout regard to the actual intention of the partners, who 
must be held to hâve intended the necessary and inévitable conséquences 
of their aets. 
8. Samb— Exemptions. 

Where, by the laws of the state, a partner cannot clalm exemptions 
from firm property, the members of a bankrupt partnership cannot se- 
cure such exemptions by a dissolution of the firm while insolvent, and 
wlthin four months prior to the bankruptcy. 

In Bankruptcy. On review of action of référée disallowing exemp- 
tions claimed by bankrupts. 

Scott, Lake & Head, for petitioning creditors. 
W. H. Arnold, for bankrupts. 
Pratt P. Bacon, in pro. per. 

ROGERS, District Judge. Clyde Head and Charles P. Smith were 
merchants at Richmond, Ark., under the firm name and style of Head 
& Smith. They formed their copartnership and entered into business 
on the ist of January, 1901, neither one of the partners having any 
capital. They purchased the remnants of two small secondhand stocks 
of goods on crédit, and their purchases were subsequently made on 
crédit, and the scope of their business was largely the furnishing of 
supplies to a large planter near by. They continued in business until 
the I4th of January, 1902, when they dissolved. Both parties testi- 
fied that the immédiate cause of their dissolution was a notice from 
said planter that he did not intend to patronize them during the year 
1902. The partner Head took for his share 2 horses, i buggy, 25 
bushels of corn, and some harness ; the partner Smith took the mer- 
chandise and open accounts, and, indeed, ail the other assets of the 
firm, nominally $4,000, and assumed the debts of the concern, amount- 
ing to in the neighborhood of $3,500. Smith testifies that he believed 
when he took the business that he could carry it on and pay the debts. 
He at once notified the creditors of the dissolution, and applied for an 
extension. He failed in that, and on the 7th of February, 1902, cred- 
itors filed their pétition in bankruptcy against the firm, after both part- 
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nerS had stated in writing that they were insolvent, and expressed a 
willingness to go into bankruptcy. Head was a single man; Smith 
married after the partnership was fornied, and before it dissolved. 
No inventory of the stock was taken when the dissolution took place, 
but they estimated the stock would invoice at between $4,000 and 
$4,500. After the dissolution Smith bought some goods, sold others, 
and paid some small firm debts. Smith had no property except the 
assets of the dissolved firm, and no means of raising money to pay 
the creditors except by a sale of the goods. Head testifies that after 
the firm was dissolved he had no further connection with it ; that he 
thought Smith would be able to take charge of the stock, pay the 
debts, apd continue the business ; they neither had any idea of going 
into bankruptcy ; they both thought Smith could make snffîcient ar- 
rangements to get time and convert the goods into cash; that they 
estimated the goods would invoice $4,250, and liabilities in the neigh- 
borhood of $3,600. 

On this State of proof the référée found the partnership was in- 
solvent when the dissolution occurred, and in that fînding of facts 
the court concurs. If this transaction is upheld, its inévitable efïect 
is that the mère act of the dissolution of the partnership converts ail 
the partnership assets into individual assets of the respective parties, 
thereby enabling each partner, not only to claim exemptions out of 
the partnership assets in violation of the exemption laws of Arkansas 
as construed by its own courts (Richardson v. Adler, 46 Ark. 43). 
but also to pay their respective individual creditors out of the part- 
nership assets to the exclusion of the partnership creditors, in plain 
violation of the express provisions of the bankrupt law (Bankr. Act 
1898, § 5). Moreover, its efïect is to enable the individual creditors 
to gain an advantage over the other creditors, which they did not 
hâve until the firm was dissolved. It was, in efïect, a gift by the 
insolvent firm to the creditors of the individual members of the firm, 
and therefore a préférence to them over the partnership creditors, who 
under the bankrupt law and in equity and good conscience were en- 
titled to hâve the partnership assets appropriated to the payment 
of the partnership debts, to the exclusion of the individual creditors 
of the respective partners. Nor will it do to say that the members of 
this firm acted in good faith in what they did ; that they did not in- 
tend to hinder, delay, or defraud their creditors. Every man must 
be held in law to hâve intended that which was the neeessary and in- 
évitable resuit of his acts, and the dissolution of an insolvent firm, if 
valid, is, in efïect, an appropriation by the firm of the firm assets, 
which in equity and under the bankrupt law should be appropriated 
to the payment of the firm creditors to the payment of the debts of 
the individual members thereof. The firm, and the members thereof, 
must therefore be held to hâve intended that very resuit, and this the 
bankrupt law forbids. 

The injustice of such a transaction, and the inéquitable nature there- 
of, is, in the opinion of the court, in direct conflict with the whole 
theory of the bankrupt law. I am of the opinion that the dissolution 
of this firm, it being insolvent, and the withdrawal therefrom of assets 
by the respective partners, to be held as individual property, was in 
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violation of section 67e, Bankr. Act 1898, and that the court should 
set aside the terms of the dissolution, and treat the assets of the firm 
in the hands of both partners as partnership property, and to do other- 
wise is to defeat the whole spirit and policy of the bankrupt law. I 
am not aware that this question has been authoritatively settled by 
any court of appeals or by the suprême court of the United States, 
and there appears to be a conflict of authority upon the subject among 
the district courts. In support of the position assumed by the court 
may be cited In re Cook, Fed. Cas. No. 3,150; In re Byrne, Fed. 
Cas. No. 2,270; In re Sauthofif, 21 Fed. Cas. (No. 12,380); Love- 
land, Bankr. p. 190 ; Coll. Bankr. (3d Ed.) 70 ; In re Jones & Cook, 
4 Am. Bankr. R. 141, 100 Fed. 781 ; In re Gillette & Prentice, 5 Am. 
Bankr. R. 119, 104 Fed. 769. I am aware that ail of thèse cases are 
not directly in point, but they bear upon the principle involved. 

The case of In re Rudnick (C. C.) 102 Fed. 751, is cited as op- 
posing the conclusion reached by the court. The cases are not the 
same, but, if it may be treated as an authority against the conclusion 
reached by the court, I am unable to follow it. The action of the 
référée in disallowing the claim of both bankrupts is affirmed, and an 
order will be entered accordingly. 

The référée will proceed in accordance with this opinion. 



WINDMULLER et al. T. STANDARD DISTILLING & DISTEIBUTINQ 

CO. et al. 

(Circuit Court, D. New Jersey. Mareh 12, 1902.) 

1. Corporations — Status op Stockholdebs — Risht to Vote. 

Stockholders of a corporation, unlike dlreetors, are not trustées for the 
other stockholders, but each represents hls own Interest only in stock- 
holders' meetings, and may vote on any measure, even though he has 
a Personal Interest thereln separate trom, or adverse to, that of other 
stockholders. 

2. Same. 

A corporation which, as permltted by the laws of the state, owns 
the common stock of a second corporation, is not deprlved of the rlght 
to vote such stock In favor of dissolution, because, as a considération 
for its stock, It guarantled the payment of dividends on the preferred 
stock of the second corporation so long as the latter should exlst 

8. Same— Dissolution — Power of Court to Ekjoin. 

The gênerai corporation act of New Jersey provides that any corpora- 
tion may be dissolved whenever deemed advisable by the board of dl- 
reetors, provlded two-thlrds in interest of ail the stockholders shall con- 
sent thereto at a meeting called for the purpose. Eelê, that a court of 
equity had no power to review the décision of the board of directors of 
such a corporation as to the advlsability of dissolution or to enjoln such 
dissolution at the suit of a mlnorlty stockholder. 

In Equity. On rule to show cause against issuance of injunction. 

James E. Howell and Robert H. McCarter, for complainants. 
Charles E. Deming, Levi Mayer, and R. V. Lindabury, for défend- 
ants. 
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KIRKPATRICK, District Judge. The complainants are the hold- 
ers of certain shares of the first and second preferred stock of the 
Spirits Distributing Company, a corporation organized under the laws 
of the State of New Jersey, upon which the Standard DistilUng & 
Distributing Company hâve guarantied a dividend of 6 per cent, upon 
the first preferred, and 2 per cent, upon the second preferred, stock, 
during the existence of the said Spirits Distributing Company. It ap- 
pears from the record that in i8g6 the Spirits Distributing Company 
had an authorized capital of $7,350,000, of which there was outstand- 
ing, in the early part of 1899, $1,050,000 of first preferred, 7 per cent, 
cumulative stock; $1,575,000 of 6 per cent., noncumulative second 
preferred stock; and $3,675,000 of common stock. Among its 
sources of revenue was a contract with the American Spirits Manu-- 
facturing Company, under the terms of which it received a minimum 
payment of $100,000 amiually, which was to continue for a period 
of 45 years, unless sooner terminated by a vote of three-fourths of the 
stock of the said Distributing Company. It also appears that, even 
with the receipt of the $100,000 provided to be paid by the Spirits 
Manufacturing Company, the Distributing Company, fiSom the time of 
its organization until the early part of 1899, had never been in funds 
with which to pay in full the dividends upon its first preferred stock, 
nor any part of the dividends upon its second preferred stock. It was 
proposed, about December, 1898, by one C. H. Eicks, that the stock- 
holders of the Distributing Company should surrender their right 
to receive 7 per cent, on their first preferred stock and 6 per cent, on 
their second preferred stock, and that in lieu thereof they should agrée 
to take 6 per cent, on their first preferred and 2 per cent, on their 
second preferred stock ; and, as an inducement for them so to do, he 
proposed that the said stockholders should surrender to the Standard 
Distilling & Distributing Company, which had then but recently been 
organized with a capital of $24,000,000, ail of their common stock in 
the Distributing Company, which constituted a majority of the whole. 
He also said to them that in considération thereof the Standard Com- 
pany would guaranty the said dividends on the first and second pre- 
ferred stock, as aforesaid, to the said stockholders during the existence 
of said Distributing Company. In order to carry out this plan, it 
became necessary that the charter of the Distributing Company should 
be amended, and the same was accordingly done, with the consent of 
every one of its stockholders, including thèse complainants. 

The agreement between the stockholders of the Distributing Com- 
pany and the Standard Company was carried into effect. The old 
stock of the Distributing Company was surrendered to its officers, and 
new stock issued to the shareholders, upon which was stamped the 
guaranty of the Standard Company, and the common stock of the 
Distributing Company, being a majority of the whole, was transferred 
to the Standard Company. From January, 1899, to the date of the 
filing of the bill, the Standard Company has paid to the complainants 
the dividends upon their stock in the Distributing Company, as pro- 
vided in the agreement. The Standard Company took charge of the 
business of the Distributing Company by qualifying and electing as 
directors a majority of the board. During the time of their controî 
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the business of the company has been successfuUy prosecuted, and 
its earnings hâve so largely increased that during the fiscal year end- 
ing June 30, 1901, it showed a profit of upwards of ^^30,000. No 
complaint is made in the bill of the manner in which the property 
has been administered. 

In June, 1899, the Distilling Company of America was organized, 
and it became the owner of $22,742,750, par value, of the $24,000,000, 
par value, of the stock of the Standard Company, above referred to. 
It also became the owner, by purchase, of $2,592,650, par value, of 
the first and second preferred stock of the Spirits Distributing Compa- 
ny ; so that at the time of the filing of this bill the stock of the Spirits 
Distributing Company was held as follows : By the Distilling Company 
of America, first and second preferred, $2,592,650; by the Standard 
Company (of which the Distilling Company, as has been said, owned 
nearly ail the stock), $3,675,000 common stock; leaving outstanding 
stock of ail kinds to the amount of $232,350, of which the complain- 
ants hold but 1,524 shares, 324 of which is first preferred, and 1,200 
second preferred. 

At a meeting of the board of directors of the Distributing Company 
it was resolved that, in the judgment of the directors, it was most 
advisable and for the benefit of the corporation that it should be dis- 
solved. In accordance with the gênerai corporation act of New Jer- 
sey, a meeting of the stockholders was called to vote upon the pro- 
priety of adopting such a course. The prayer of the complainants' 
bill is that the Standard Company may be enjoined from voting upon 
its $3,675,000, par value, common stock in favor of said proposition, 
because it has guarantied the dividends on the stock of the Distribut- 
ing Company as aforesaid, and that the Distilling Company be en- 
joined from voting upon its $2,592,650, par value, of first and second 
preferred stock, which it has purchased and owns, because it also 
owns a majority of the stock of the Standard Company, which is the 
guarantor thereof. That is to say, however advisable and for the ben- 
efit of the corporation it may be that the same should be dissolved, 
yet it cannot be done because two-thirds of the stockholders whose 
votes are necessary to accomplish such resuit are disqualified from 
voting by reason of their interest in the cancellation of a guaranty 
which the complainants now conceive to be adverse to their inter- 
ests. To carry the doctrine to its logical conclusion would be to hold 
that, if the guarantor's company and those who own a majority of 
the stock in the guarantor's company should also be the owners of 
ail the stock in the guarantied company except one share, the owner 
of that one share could prevent the dissolution of the company for- 
ever, if its charter were perpétuai, or compel its opération at a loss 
until ail its assets were wasted or consumed. Section 51 of the gên- 
erai corporation act of New Jersey provides that any corporation or- 
ganized under it "may hold the shares of any other corporation of 
that or any other state," and, while the owner thereof, "may exer- 
cise ail rights, powers, and privilèges of ownership, including the right 
to vote thereon." In respect to the voting power, the rights of a cor- 
poration are identical with the rights of an individual, and only those 
reasons would operate to prevent a corporation from voting on its 
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Stock which would effect the same object if the stock was held by an 
individual. 

I hâve not been referred to any authority which holds that one 
stockholder is in any sensé a trustée for other stockholders, or that 
he is debarred from voting on his stock according to what he may 
conceive to be his interest, or in a way which may resuit in a bene- 
fit to himself, and which other stoclcholders may not enjoy. Direc- 
tors, by whomsoever elected, are the représentatives of ail the stock- 
holders, and, as such, are charged with the duty of administering the 
afifairs of the company for the equal benefit of their cestuis que trustent. 
But the doctrine is new that the stockholders are trustées one for an- 
other, or that an interest of one stockholder, which in the judgment 
of another stockholder may seem to be adverse to his own, can oper- 
ate to prevent him from voting on his own stock as he sees fit. 

In the case of Transportation Co. v. Beatty, 12 App. Cas. 589, one 
of the directors owned a majority of the stock of the corporation, and 
at a meeting of the shareholders, by reason of his majority, he caused 
to be passed a resolution ratifying a contract to sell to the company, 
upon advantageous terms, a vessel belonging to himself. In passing 
upon the propriety of his right to vote, the court said : 

"TJnlesB some provision to the contrary Is to be found In the charter 
or other Instrument by which the company Is Incorporated, the resolution 
of a majority of the shareholders, dnly convened, upon any question wlth 
which the company is legally compétent to deal, is binding upon the minori- 
ty, and consequently upon the company; and every shareholder bas a 
perfect rlght to vote upon any such question, although he may hâve a 
Personal interest in the subject-matter opposed to or différent from the 
gênerai or partlcular Interesta of tlie company. A shareholder bas a 
perfect rlght to exercise his voting power In such manner as to secure 
the élection of directors whose vlews on pollcy agrée wlth his own, and 
to support those vlews at any shareholders' meeting." 

The court cannot be called upon to manage the internai afïairs of 
corporations, or to détermine whether this or that stockholder is dis- 
qualiiîed from voting upon one or another question which may be 
presented to the stockholders for their considération by reason of 
his own interest. If the directors, who are the trustées of ail, con- 
spire with a few or some of the stockholders to deprive the others of 
their property, the court will interfère to see that justice is done. The 
court will not permit the directors to divert the business of the cor- 
poration so that a sale and sacrifice of its assets will become obliga- 
tory, and the distribution of the proceeds unequal among its share- 
holders. This is the doctrine which is at the foundation of the opinion 
in the case of Farmers' Loan & Trust Co. v. New York & N. R. Co., 
150 N. Y. 410, 44 N. E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 689, and 
Ervin V. Navigation Co. (C. C.) 27 Fed. 625. 

No case has been brought to the attention of the court where any 
stockholder has been deprived of his right to vote on his stock in 
such a way as may, in his opinion, best subserve his own interests. 
He may vote his stock as he pleases for the purpose of his own in- 
terest, but he may not sell, or cause to be sold, assets and keep the 
considération. Menier v. Telegraph Works, 9 Ch. App. 350. In 
Gamble v. Water Co. (N. Y.) 25 N, E. 201, a stockholder's right to 
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vote was questioned because of interest, and the court oî appealSj 
reversing the décision of the lower court, said : 

"A shareholder has a légal right, at a meeting of shareholders, to vote 
upon a measure, even tliough he lias a Personal Interest therein separate 
from other shareliolders. At such a meeting each shareholder represents 
himself and his own interests, and he in no sensé acts as the représentative 
of others. The law of self-interest has at such time very great and proper 
sway. There can be little doubt, too, that at such meetings those who do 
vote on their own stock vote upon It In the light solely of their own In- 
terest, or at least in vrhat they concelve to be their ovra Interest" 

In the case at bar the court is not in possession of facts which would 
enable them to détermine whether the interests of the corporation, as 
distinct from the interests of the individual shareholders, require that 
it should be dissolved. Under the gênerai corporation act of the 
State of New Jersey, any corporation may be dissolved whenever in 
the judgment of the board of directors it shall be deemed advisable 
and most for the benefît of such corporation that it should be dis- 
solved ; provided that, at a meeting of the stockholders called for the 
purpose of passing upon the propriety of such dissolution, two-thirds 
in interest of ail the stockholders shall consent thereto. Laws 1896, 
c. 185. There is no provision in the law which authorizes the court 
to review the judgment of the directors as to the advisability of dis- 
solution. And in 4 Thomp. Corp. § 4443, it is said: 

"It Is belleved that no case can be found In which a court of equity has 
granted an injunction at the suit of a minority stockholder against the 
majority to prevent them from discontinuing the business of the corpora- 
tion and wînding up Its affairs." 

It is urged in behalf of the complainants that it would be inéquitable, 
to allow the Standard Company, after having received a valuable con- 
sidération for their guaranty, by their own act to dissolve the corpora- 
tion, and thereby cancel its said obligation. But it must be remem- 
bered that, in the proposition made to the stockholders of the Dis- 
tributing Company by Mr. Eicks, Mr. Eicks said that, if such stock- 
holders would consent to a réduction .of the rate of their dividends, 
he would procure the Standard Company to guaranty and pay, during 
the existence of the company, dividends at the rate of 6 per cent, 
per annum on the first preferred, and 2 per cent, per annum on the 
second preferred, stock of the Distributing Company. To that prop- 
osition the complainants assented, and they did so with the knowledge 
that at any time, under the laws of the state of New Jersey, two-thirds 
in interest of the shareholders of the Distributing Company could dis- 
solve the company, and thereby put it out of existence. They are in 
no position to complain if, in accordance with the terms of the agr cé- 
ment, the Standard Company and the Distilling Company, who are 
the stockholders of the Distributing Company, propose to put an end 
to their liability thereunder. 

Other reasons are urged in behalf of the défendant company why 
this injunction should not be granted, but, having come to the con- 
clusion that the Standard Company and the Distilling Company of 
America are not prohibited from exercising their right to vote at the 
stockholders' meeting upon the question of dissolution submitted by 
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the board of dîrectors, it is not necessary to enter înto any discussion 
of them. 

For the reasons already stated, therefore, the rule to show cause 
in this case must be discharged. 



UNITED STATES v. FIVE PACKAGES OF TAPESTRT et aL 

(District Court, D. Massachusetts. March 20, 1902.) 

No. 1,209. 

CuBTOMs Ddtibb— Violation of La-ws— Foephiture of Goods Brouqht in 
Pabsbnobr's Baggage. 

The provisions of Eev. St § 3082, apply to dutlable merchandise 
brought Into the United States In the baggage of a passenger, and such 
goods, when dlscovered after thelr entry, are subject to forfaiture there- 
under. It seems that section 2802, provlding for the assessment of duty 
on dutlable articles found by the Inspecter in a passenger's baggage, Is 
llmlted to articles so found, and has no application where the goods hâve 
been successfully passed through the custoœhouse without discovery. 

Proceeding by the United States for Forfaiture of Goods for Non- 
payment of Duty. 

Henry P. Moulton, U. S, Atty., and William H. Garland, Asst. 
U. S. Atty. 

Elder, Wait & Whitman, for claimant. 

LOWELL, District Judge. This is a proceeding, under section 
3082 of the Revised Statutes, to forfeit certain goods liable to duty 
which were contained in the personal baggage of a passenger entering 
the port of Boston. It has been agreed that, "if the provisions of sec- 
tion 3082 apply to dutiable merchandise brought into the United States 
in the baggage of a passenger, a decree of forfaiture may be entered 
in this case." The claimant contends that the matter of passengers' 
baggage is dealt with in section 2802, and that section 3082 is totally 
inapplicable thereto. Section 2802 is derived from the Statutes of 
1799, c. 22, § 46 (l Stat. 661, 662). That statute exempted wearing 
apparel and other personal baggage from duty, provided for the entry 
thereof, and for the form of oath. It further provided that, in lieu 
of entry, the collecter and naval officer might direct the baggage to 
be examined, and that, if dutiable articles were discovered in this ex- 
amination, duty should be assessed upon them. The section then con- 
tinued substantially in the form of section 2802, providing that, where 
an entry of the goods was made as theretofore provided, dutiable 
goods found in passengers' baggage should be forfeited, etc. Section 
3082 is derived from St. 1866, c. 201, § 4 (14 Stat. 179). That act is 
entitled "An act to prevent smuggling and for other purposes." There 
is nothing in it to show that it does not apply to passengers' baggage. 
On the contrary, section 3, the section immediately preceding the 
section hère in question, provides that "the secretary of the treasury 
may, from time to time, prescribe régulations for the search of per- 
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sons and baggage, and for the employment of female inspectors for 
the examination and search of persons of their own sex." Section 
4 of the act of 1866 and section 3082 hâve been held to apply to pas- 
sengers' baggage in several cases. U. S. v. Nine Trunks, Fed. Cas. 
Nos. 15,885, 15,886; U. S. V. A Lot of Jewelry (D. C.) 59 Fed. 6S4; 
U. S. V. Ortega (D. C.) 66 Fed. 713. 

The claimant contends that to apply section 3082 to passengers' 
baggage would submit the passenger to an excessive number of penal- 
ties, and that section 2802 deals exhaustively with the matter; but 
section 2802, in its literal meaning, which meaning is supported by 
the context, deals only with articles subject to duty which are found 
by the inspecter actually présent in the baggage of a passenger. If 
they are not so found, it would seem that the section does not ap- 
ply. If this be true, then section 3082 is needed to meet the case 
of a passenger who has smuggled goods through the customhouse in 
his Personal baggage, and has not been found out until he has taken 
tbose goods out of his trunk. Let us suppose, again, the case of 
jewels smuggled upon the person. Plainly, thèse cannot be forfeited 
under section 2802 ; and so, if smuggling on the person is to be pun- 
ished, and the jewels are to be forfeited, suit must be brought under 
section 3082. If this be true, and if the claimant's contention con- 
cerning section 2802 be correct, it follows that section 3082 applies 
to merchandise imported under an invoice, and to goods smuggled 
on the person, while section 2802 deals with the intermediate case 
of goods smuggled in passengers' baggage. The argument of the 
claimant, viz., that a distinction between goods which corne with a 
passenger in his baggage and goods which are imported in the usuil 
course as freight is a reasonable one, loses nearly ail its force whe 1 
we fînd that goods which are brought on the person must, accordin *• 
to this argument, be classed with goods imported as freight. 

For thèse reasons, I hold that section 3082 applies to passenger; 
baggage, and that a decree of forfeiture must be entered. 
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SAMB V. PETTEE lEON WORKS et al. 

(Circuit Court, D. Massachusetts. March 19, 190a) 

Nos. 1,297, 1,208. 

Patents— Infringement—Devicb fok Grinding Flats dp Catîding Engines. 

The Knowles & Tatham patent. No. 4(>i,029, for a device for grinding 

the flats used In carding engines, construed, and held not infringed by 

machines made In accordance with the Penney patents. Nos. 544,441 and 

620,35S. 

In Equity. Suits for infringement of letters patent No. 464,029, is- 
sued to Knowles & Tatham December i, 1891, for a device for grind- 
ing the flats employed in carding engines. On final hearing. 

Wm. A. Macleod, for complainant. 
Richardson, Herrick & Neave, for défendants. 
114 P.— 32 
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BROWN, District Judge. Thèse suits are for infringement of pat- 
ent No. 464*029, to Knowles & Tatham, dated December i, 1891. 
The patent has the misleading title, "Carding Engine," but it is ap- 
parent from the spécification that its subject-matter is apparatus for 
grinding the revolving flats of a carding engine, and that it does not 
relate to the carding opération. The carding engine of the type to 
which the patent refers consists of a large main cylinder, having wire 
card clothing thereon. About this cylinder travels an endless chain 
of flats, which are long strips of métal having wire card clothing, 
which co-operates with the card clothing upon the cylinder. The 
wire clothing upon thèse flats must be adjusted to the cylinder with 
great accuracy, in order that a very thin and uniform film of cotton 
fibers, laid substantially parallel, may be formed by the co-operation 
of the main cylinder and flats. About one-half of the flats are in 
working position on the cylinder at one time, the other half moving 
slowly around from engagement with the cylinder until they again 
corne into opération. The wire clothing on each flat requires to be 
ground from time to time. It was old to do this by bringing the wire 
clothing of each flat into contact with a grinding roll when the flat 
is not in position for carding, but is returning to the point where it 
is again operative for carding. The peculiar shape of the flat gives 
rise to certain mechanical difficulties in presenting the wire clothing 
of the flats to the grinding roll. It does not appear, however, that 
the problem of grinding the flats is connected with, or complicated 
by, the carding opération, which continues while the flats are being 
ground. During the carding opération the séries of flats in opéra- 
tion is supported at each end upon guide ways called "flexible bends." 
Each flat is a substantially rigid bar, longer than the main cylinder. 
The card clothing on each flat is shorter than the length of the flat. 
Thus at each end of the flat there is a guiding surface, or "shoe," 
resting upon the flexible bend or support. It is impractical to bring 
the wire clothing of the flats to the grinding roll by the same means 
employed to bring it to the cylinder of the carding engine. In its 
proper working relation, one edge of the flat is nearer to the cylinder 
than the other edge of the flat. The wire surface is thus slightly 
tilted or heeled ; the edge of the flat nearest the clothing on the main 
cylinder being called the "heel," and the edge furthest from the cylin- 
der the "toe." The inclination of the flat is small; the "heel," or 
closest point, being commonly less than .01 of an inch away from the 
surface of the main cylinder, while the "toe" is slightly more than .03 
of an inch. The middle portion 6i the end of the flats is eut away, 
so that the bearing of the flat upon the flexible bend is at two points, 
one under each edge. The tilting of the wire surface of the flat is 
due to the unequal length of the heel and toe. The flat stands on two 
legs of unequal length. The heel is higher than the toe by an amount 
proportionate to the amount that the heel is to stand nearer than 
the toe to the main cylinder clothing. It will thus be seen that if 
the flat, in its working position, were brought into contact with a 
grinder, the grinder would destroy the shape of the wire clothing 
by grinding oflf its heel. It is therefore necessary in the grinding 
opération to employ some device to correct the normal tilt of the 
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flat, in order that ail portions of the surface of the wire may be brought 

into contact with the grinding roll without destroying the proper 
angle of the wire. The prior art discloses a number of devices for 
doing this. One method was to provide each flat with a separate 
guide surface on the back of the flat. The flat thus is given two 
separate guide surfaces, — one to support it in its proper angle when 
at work carding, and another to support it in the grinding opéra- 
tion. A second method is disclosed in the Clegg & Lucas British 
patent, No. 623, February 19, 1874. Briefly, the method of Clegg 
& Lucas was to raise the low edge of the flat by a sliding block, 
which corrected the tilt, and brought the wire surface into correct re- 
lation with the grinder. This involved mechanism for inserting and 
withdrawing the sliding block at the proper time. The British patent 
to Hetherington, No. 2,642 (1887), provides a movable guide where- 
by the flat is tilted so as to compensate for the bevel. In a second 
patent to Hetherington, No. 16,157 (1887), the grinding roll is given 
a movement with relation to the guide, instead of the guide with re- 
lation to the grinding roll. In both the Hetherington British patents 
the revolving flats are carried past the grinder, having the heel and 
toe bearings in immédiate contact with a guide; and, at the time of 
grinding, the legs of this flat are at a différent level, produced by the 
action of a movable part. The principal différence between the device 
of the patent in suit and thèse machines is in the employment of a 
stationary guide instead of a moving guide. The combination of a 
grinding roller, a guide controlling the position of the flat, and means 
to hold the flat against the guide, was old. The patent, therefore, 
is not for a machine having a new function, or for a new generic com- 
bination, but is for a combination of parts of a spécifie character, 
as appears by the claim : 

"The herelnbefore described arrangements of apparatus for grinding the 
flats employed In carding engines in whlch revolving flats are employed, 
whjch arrangements of apparatus consist In flxed parts provlded with 
surfaces, e^ and es, formed parallel with each other, and separated 
from each other by a différence of level such that a flat held against the 
surfaces, es and e*, will hâve its card-wire surface parallel to sald surfaces, 
e2 and e', and in levers, such as g, by means of which the flats being 
ground may be successively held against the surfaces, e^ and es, and ar- 
ranged, employed, and operating in eonjunction with the grinding roller, 
substantiaily as and for the purposes herelnbefore described." 

The patent in suit shows stationary guides, or "fixed parts," of 
spécifie construction. The guides are fixed to the carding engine. 
Each guide has two parallel surfaces, separated by a différence of level. 
During the grinding opération, the heel bearing travels in a straight 
line along one surface, and the toe bearing in a straight line along the 
other. The différence of level of the two surfaces of the guide com- 
pensâtes for the différence in height of the two legs or bearings of the 
flat, and the wire surface of the flat is thus brought parallel with the 
surfaces of the guide. At the time of grinding, the two bearings of 
the flat stand at différent levels. There was thus accomplished, by 
a combination of stationary guides and co-operating levers, what 
previously had been accomplished by the former machines having 
movable guides. It does not appear, however, that the device of the 
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patent in suît îs more efficient than the former machines, whîch are 
practical and still in extensive use. 

The défendants' device is covered by patents to Penney, No. 544,- 
441, August 13, 1895, and No. 620,353, February 28, 1899. The de- 
fendants' grinding roU is supported by a "floating cradle," which is 
movable from one carding engine to another. This cradle has end 
plates carrying bearings for the grinding roll. To each end plate 
is secured a plate having its lower edge formed into a concave guide. 
When the floating cradle is applied to a particular carding engine, it 
rests upon brackets lixed to the carding engine; and surfaces of the 
end plates of the cradle slide upon surfaces of the bracket, so that 
the cradle has an up and down movement. As the flat approaches 
the grinder, it encounters a fixed abutment on the bracket, which raises 
it slightly, and the flat then engages with the concave guide on the 
IcwtT edge of the cradle. The cradle and roll press downward by 
their own weight upon the flat during the grinding opération. The 
tilt of the flat is corrected, and the flat ground, by the co-operation of 
a fixed abutment on the carding engine, a concave guide of irregular 
cun'ature attached to the movable cradle, and the weight of the cradle 
and roll pressing down upon the flat. The advantages of this device 
are obvious and undisputed. The défendants hâve dispensed entirely 
with the levers of Knowles & Tatham, and of prior devices, and also 
with guides fixed to the carding engines. Thus, if we assume that a 
factory were fitted with 40 carding engines, Knowles & Tatham would 
require, for grinding, 80 levers, with studs and weights, and 40 pairs 
of guiding surfaces, each pair requiring very accurate adjustment. A 
single movable cradle, provîded with bearings for a grinding roll, 
and with a single pair of guides for the flats, which can be successive- 
ly applied to a number of différent carding engines, is certainly an 
ingenious invention, which could not hâve been found in the Knowles 
& Tatham patent. The défendants' guides are portable guides, and 
not "fixed parts" attached to the carding engine. They hâve a fixed 
relation to the axis of the grinding roll at the time of grinding. But 
this must be true of ail guides, movable and immovable; otherwise 
they would not be guides. It is also true that the guides hâve per- 
manently a fixed relation to the axis of the grinding roll. In the 
Knowles & Tatham device, this is of conséquence only at the time of 
grinding, and is a disadvantage at other times, since it involves use- 
less friction; for the flats are continually pressed against the guides 
by the levers, not only during the grinding opération, which is in- 
frequent, but during the long intervais when no grinding is being 
done. This defect may, however, be obviated by additional means — 
not disclosed by the patent — to hold the levers out of engagement 
with the flats when no grinding is being done. The défendants' 
guides are in a fixed and permanent relation to each other, and to 
the axis of the grinding roll, since they are parts of the movable cradle. 
The advantage of this is that it permits a single adjustment of two 
guides to each other and to the bearings of the grinding roll. That 
they permanently maintain this adjustment, makes them easily remov- 
able from the carding engine when not needed, and also ready to be 
applied to a machine without îurther adjustment when they are need- 
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éd. A pair of portable guides is practically a very différent thing 
from the stationary "fixed parts" of Knowies & Tatham. 

The complainant's case rests upon the proposition that there is a 
substantial similarity between the guides of the complainant and the 
guides of the défendants, and présents an extrême example of an 
attempt to hold a défendant Hable net upon the ground that it in- 
fringes the claims allowed by the patent office, but claims constructed 
by experts. It is a complète answer to the complainant's case that 
the patentées hâve not taken out a patent for a guide having a fixed 
relation to the axis of the grinding roll. The patent is for a com- 
bination of three éléments. One of thèse éléments (i. e., levers) has 
no corresponding part in the défendants' device. The function of 
pressing a ilat against a grinding roll was old, and therefore the fact 
that the défendants' device also performs this function is of no con- 
séquence. That it is done by substantially différent mechanism from 
that used by the complainant, and that this new organization of parts 
gives a new resuit, and dispenses with a large number of moving 
parts, is undeniable. That the défendants do not employ the com- 
bination described and claimed in the patent in suit is clear. The de- 
fendants' expert regards the défendants' grinder as a radically différent 
organism from that of the patent in suit, and as having many and im- 
portant utilities and advantages not possessed by the Knowies & 
Tatham construction ; and his évidence is much more convincing than 
that of the complainant's experts. It requires, however, no expert 
évidence to make it appear that the language of the claim is entirely 
inapplicable to the défendants' device. The complainant's counsel and 
experts concède that the défendants' device is not within the "literal- 
ism" of the claim ; but it is apparent that the language of the claim 
describes éléments — levers, g — which the défendants do not employ 
at ail, and there is nothing whatever in the défendants' device which 
can be brought within the following language : 

"Fixed parts provided with surfaces, e2 and e^, fonned parallel with each 
other, and separated from each other by a difïerence of level such that a fiât 
held against the surfaces, e^ and es, will hâve its card-wire surface parallel 
to sald surface, es and e'." 

The complainant contends that a pair of portable guides, not fixed 
to the carding angine, and having irregular, concave surfaces, per- 
forms the same functions as the above-described parts of the Knowies 
&, Tatham device. This, of course, would be immaterial if true, for 
the complainant must stand on its patent, but it is not true. The func- 
tion of the machine of Knowies & Tatham is to grind flats to a cer- 
tain definite shape, to wit, a plane surface, with the wires of equal 
length. This cannot be done upon the défendants' machine. Nor can 
the complainant's machine produce the curved surface of the défend- 
ants' wire clothing. The machines are différent in function. It is 
true that both grind the wire of flats, but the problem was not, broad- 
ly, to grind a flat, but to grind it to a predetermined form. The 
form to be produced détermines the shape of the guide which is to 
produce it. 

Invention is said to réside in overcoming the difïîculties of using 
a stationary guide for the production of a predetermined form. The 
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complainant's experts enumerate thèse difficulties. A straight guide 
could not be employed, either horizontal or inclined in either direction, 
because this would grind one part of the surface, and not the other, 
and destroy the shape. A Une of simple curvature would not answer, 
not because it would not grind, but because it could not be made to 
grind to a désirable shape. There is, however, a bare spot in the tes- 
timony of the complainant's experts. While it may show the dif- 
ficulty of grinding a plane surface, and that Knowles & Tatham were 
the first to solve this difHculty, it does not close up the fîeld of in- 
vention. There still remains open to other inventors the problem of 
grinding an irregular surface by an irregular guide. The contention 
of the complainant is that when Knowles & Tatham produced a guide 
whereon one leg of the flat traveled at one height, and the other at 
another, they closed the fîeld of invention, and that any stationary 
guiding device whereon the two legs of the flat travel at unequal 
heights, and which produces any suitable form of wire surfaces, em- 
bodies the invention of Knowles & Tatham. It is said that the com- 
plainant's guide "is, in efifect, two guides, — one for the heel bearing 
of the flat, and one for the toe bearing thereof. Throughout the en- 
tire grinding or trueing opération, the heel and toe bearings of the 
flat are each on its own guide." But it is surely a straining of lan- 
guage to say that the continuons curved surface of the défendants is 
two guides, or two independent guiding surfaces. 

The brief says, of the Knowles & Tatham guides : 

"Thèse two guides are characterlzed by being at a différence of level, 
and this Is the absolutely essentlal characterlstlc of the Knowles & Tatham 
guide, and necessarlly of every équivalent thereof." 

It is apparent, from the nature of the problem, and from an exam- 
ination of the prior structures, that it is the essential characteristic 
of any guide, whether movable or immovable, that it should tilt the 
flat, and, as the flats are upon legs of unequal length, that the bearing 
points of the flats must be at an unequal level during the grinding 
opération. A very large part of the argument of the complainant and 
of its experts becomes valueless, from the insistence upon a différence 
of level of two bearing points of the flat upon a guide as a standard 
of comparison upon the question of infringement. As the problem 
is to correct the tilt of the surface to be ground, and as this neces- 
sarily involves a change in the position, not only of the wire surface, 
but of ail other portions of the flat, and as flats are commonly con- 
structed with two legs of unequal length, it is a requirement of the 
problem that the bearing points of the flats should be at a différent 
level at the time of grinding, since this follows necessarlly from the 
requirement that there should be a change of the inclination of the wire 
surface. It is impossible to tilt the top without tilting the bottom. 
The problem was how to accomplish the tilt, and it is absurd to make 
the solution of the problem the final test of infringement. Moreover, 
it is perfectly apparent that there must be some form of guide which 
will bring the flat into the appropriate relation to the roU. It is there- 
fore absurd to make the fact that the guide has a proper relation to 
the grinding roll a test of identîty of mechanism. A guide must, of 
course, establish a relation between the thing guided and the point 
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to which it is to be guided. Ail such contentions erroneously imply 
that Knowles & Tatham were the first to see that there must be a 
différence in the level of the bearing points of the flat at the time of 
grinding, or that a guide must guide. The complainant cannot base 
infrjngement upon the fact that, at the time of grinding, the guide 
holds the flat in a proper relation to the grinding roll, or upon the 
fact that the legs of the fîat are at différent levels at the time of grind- 
ing. The problem was how to shape a stationary guide so that it 
would accomplish this, and also permit the travel of the flat. Knowles 
& Tatham provided two straight lines at a différence of level which 
compensated exactly for the tilt. Ail parts of the flat advance in a 
straight line. It is necessary that the flat ends should hâve a spécial 
concavity between heel and toe, so that the shoe can straddle the set- 
off or inclined surface which séparâtes the two guiding surfaces. If 
it be said that they were the first to utilize the fact that the flat had 
two independent bearing points, this involved, also, the use of the 
concavity between thèse bearing points. It is this concavity which 
makes the bearing points independent, and which prevents a change 
of position from the inclined surface or set-off. The défendants do 
not require the concavity between the heel and toe in order to tilt 
their flat, and there is no necessity for any independent legs or bear- 
ings, separated by a concavity. If both bearings of the shoe were 
connected by a plane surface, they would still travel along the guide. 
The device of the défendants, then, is not dépendent upon seeing 
that the independent legs separated by a concavity could be utilized 
in tilting the flat. If their device will guide a flat equally well whether 
it has a single surface, or two independent legs separated by a concav- 
ity, then its essential feature is not the use of the independent bear- 
ings, nor the provision of a distinct guide for each of the independent 
bearings. The only remaining "essential resemblance" between the 
two guides is that each gets the flat into the correct position for 
grinding. 

It is apparent that the case of the complainant is entirely outside 
the patent, and fails for this reason. But furthermore it appears that 
■ the case which has been constructed outside the patent is not a good 
case. There is no évidence before us, save in their descriptions of 
the invention, of what was the inventive conception of Knowles & 
Tatham. It is assumed by the experts that the patentées had a con- 
ception corresponding to what they attribute to them. It is by no 
means to be assumed in any case that the actual inventive conception 
of a patentée corresponds to the conceptions of an expert skilled in 
the principles of science. It is the province of scientific experts to 
detect resemblances and différences where none are apparent to the 
practical mind. The inventor is not entitled to enlarge his patent by 
asking the court to assume that he had a conception that embraced 
ail that his experts can conceive. There is no évidence in this case 
that thèse inventors made any broader invention than that described 
by their patent ; i. e., a particular device designed to perform a par- 
ticular function. So far as appears, the Knowles & Tatham patent 
fully sets forth and covers the actual invention. 

The complainant's experts, in my opinion, hâve failed not only in 
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getting wjthîn the patent, but also in showing that the défendants' 
guide is the embodiment of any novel idea first embodied in the 
device of Knowles & Tatham. On the contrary, I think that it ap- 
pears that Knowles & Tatham left room for an independent solution 
of the problem of providing a grinding guide which was stationary 
at the time of grinding. This solution consisted partly in a change 
of function, to wit, a change of the form to be ground. As the whole 
problem is to provide a guide that will grind to a proper |orm, a 
change of form which involves or permits an important change of 
mechanism is a substantial change of function. This change of the 
form to be ground rendered the guide of Knowles & Tatham inap- 
plicable, and called for the construction of a new form of guide, which 
was not suggested by the Knowles & Tatham patent. It rendered 
the use of two legs, separated by a concavity, nonessential. As the 
défendants' device is not dépendent upon the conception that two in- 
dependent legs, separated by a concavity, might be utilized in moving 
the flat to the required position, the défendants do not infringe the 
claims of the experts for the complainant. 

I agrée with défendants' counsel that the patent in suit and de- 
fendants' machine are alone necessary to a décision. The défendants' 
machine is not within the patent, even when construed without regard 
to the important limitations made by amendments after the rejection 
of claims. It seems unnecessary, therefore, to consider in détail the 
important question of anticipation by devices in the gênerai art of 
guiding bodies of irregular shape to grinders or other shaping tools. 
In my opinion, the prior art of this case is not properly limited to 
devices formerly applied to carding engines. The problem was not 
peculiar to the art of carding, but was simply that of guiding a mov- 
ing part of irregular shape against a grinding roll. It is impossible 
to say that the question of invention is to be decided solely upon the 
particular means of guiding that hâve been employed heretofore in 
carding engines. The guiding of parts to a cutting or giinding tool by 
me;ans of a stationary guide is familiar, and any anticipations of sta- 
tionary guides found in the gênerai art of guiding an object of irregular 
shape against a tool would furnish complète instructions to a mechanic 
whose problem was to change the tilt of the flats of a carding engine. 
A mecïàanic who was absolutely ignorant of the carding art would be 
as well qualifîed to do this as one who knew it thoroughly. The "par- 
ticular environment," as it is called, of thèse moving flats, though re- 
ferred to in an indefinite way, has not been shown by the expert testi- 
mony to hâve presented any particular problem of difcculty which 
would not arise were thèse flats moving around in an endless chain, 
entirely disconnected from a carding engine. Given a chain of flats, 
having bearings at each end and moving along a guide; change the 
tilt of thèse flats by a stationary guide. That was the entîre problem, 
which was not complicated in any way by the carding opération. 

The patent to Holmes, No. 224,187, shows a contrivance closely 
resembling that of the patent in suit, both as a combination, and in 
the employment of a guide upon which the article to be shaped bears 
at two points of a différent level. j, This patent at least throws serious 
doubt upon the soundness of the complainant's broad interprétation 
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of the Knowles & Tatham invention. The patent to Susemihl, No. 
370,502, also shows a guide of substantiallv the same form as that of 
the patent in suit. 

If the défendants' device were within the patent in suit, the question 
of invention would become important. It is unnecessary, however, 
to décide whether the patent is valid, since the brief of the défendants, 
in my opinion, présents a clear and conclusive défense of noninfringe- 
ment. 

The bills will be dismissed. 



EEGINA MUSIC BOX CO. v. F. G. OTTO & SONS et al. (three cases). 
(Circuit Court, D. New Jersey. February 18, 1902.) 

1. Patents— Inpringement—Accodnttko for Damaoes. 

Where It appears that, In infringing complainant's patent, défend- 
ants aeted with full knowledge, and in wanton and willful disregard, 
of complainant's rights, every question of doubt, on an. accounting 
for damages, should be resolved against the Infringer. 

8. 8amb. 

Where, on an accounting for damages for the manufacture and sale 
by défendants of infringing muslc boxes, it appeared that the patent 
was the foundation patent for that class of automatic Instruments which 
It descrlbed and clalmed; that complainant had a monopoly of thelr 
manufacture, and was able to supply those sold by défendants; and 
that défendants' Infrlngement was wanton and willful, — it wlU be 
presumed that but for the Infringement ail the Instruments they sold 
would hâve been purchased from complainant, either by défendants 
or thelr customers; and thls presumption is not overcome by évidence 
showlng that some of them were supplied on orders from customers 
who dealt excluslvely wlth défendants. 

In Equity. Suits for infringement of patents. See io6 Fed. 78. 
On exceptions by défendants to master's report, stating account for 
damages. 

The following is the report of the master : 

The above-entitled causes havlng been referred to me as master by 
décrétai orders made at a stated term of the United States circuit court 
for the district of New .Tersey, In the Thlrd circuit, on the 29th day of 
January, 1901, wlth Instructions to ascertaln and report to the court an 
account of the gains, profits and advantages whlch the said défendants 
in each of the above-entitled causes hâve reallzed through their unlawful 
infringement of complainant's letters patent Nos. 569,233, 596,393, 621,025, 
together with the damages whlch the complainant bas sustalned thereby, 
I beg leave to report: 

That the respective parties appeared before me by thelr counsel, — ^An- 
tonio Knauth, Ksq., of counsel for complainant, and Edwln H. Brown, 
Esq., and Donald Campbell, Esq., of counsel with défendants, — and by 
stipulation the testimony In the three several accountlngs was tal^en slmul- 
taneously, sald testimony and the exhlbits referred to therein being annexed 
hereto. The complainant duly waived any claim for profits or damages 
which the défendants may bave galned by reason of the Infringement 
in cases Nos. 2 and 3 of the above-entitled causes, and also duly waived 
tl!« recovery of any profits in case No. 1, and therefore the issue to be 
passed upon by me, is what damages may hâve l)een sustained by the com- 
plainant by reason of the Infringement by défend iints in suit No. 1, F. G 
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Otto & Sons and Gustav Otto, of letters patent No. 569.233, the letters 
patent Included therein. 

By stipulation the record before the court in each of the causes on which 
the several decrees were made, was made a part of the record upon thia 
accountlng, and from thls record and the testimony talien herein, It ap- 
pears that the défendants, F. G. Otto & Sons, a corporation, and Gustav 
Otto had full knowledge that the complainant, who Is engagea in the man- 
ufacture of muslc boxes, had the sole rlght to manufacture and sell the 
interchangeable automatic muslc boxes covered by sald letters patent No. 
569,233, and that the infringement of thèse rights by sald défendants 
was a wanton and wlUful disregard of the property rights of complainant 
therein. The défendants, being manufacturers of music boxes, commen- 
ced the manufacture of the infringlng Instrument early In the spring of 
1899, and made the first sale thereof on the 21st day of December, 1899, 
the last sale belng on the 9th day of October, 1900. The several actions 
lierein were commenced on the 15th day of January, 1900, and the decrees 
made the 29th day of January, 1901. In the early part of December, 190O, 
the défendant Gustav Otto had a conférence at I^eipsic wlth Mr. Riessner, 
the patentée of the foundatlon patent, No. 569,233, relatlng to its use by 
the défendants In the United States, and also had a conversation wlth a 
représentative of complainant about thls tlme concerning the sald letters 
patent. Moreover It appears that although a voluminous answer was In- 
terposed by the défendants herein, that no testimony whatsoever was takeu 
to sustain the same, and no argument was made on the hearing by the 
défendants. From the circumstances above set forth, there appears to 
be no doubt but that the Infringements herein were made by both défend- 
ants wlth full knowledge of complalnant's rights and were a wanton and 
wlUful disregard of the same, and in such a case every doubt and ditUculty 
arlsing on the accountlng should be resolved agaiust the infrlnger. Rubber 
Co. V. Goodyear, 9 Wall. 803, 19 L. Ed. 566; Gre.imer v. Bowers (C. C.) 
35 Fed. 206, 208; Rose v. Hirsh, 36 C. 0. A. 132, 94 Fed. 177, 51 I.. R. A. 
801. 

The product of défendants' Infringement of the several letters patent 
herein was the Instrument in évidence known as "Complalnant's Exhibit, 
Défendants' Instrument." Thls was the first instrument sold by the de- 
fendants, and was purchased by Mr. J. C. Breckinridge on the 21st day 
of December, 1899, from M. J. Paillard & Co., §300 being paid by the piir- 
chaser to Paillard & Co. for the same. The Instrument was billed by de- 
fendants to Paillard & Co. likewise on the 21st day of December, 1899. 
Défendants manufactured thirty-six Instruments slmilar to the oue sold by 
Paillard & Co., selling thirty-flve of the same to varions purchasers, the 
remalning one being sent to Germany, where it now Is. This instrument 
Is an automatic interchangeable muslc box, and is fully describod in the 
record before the court on the hearing In the above-etated causes. 

Complainant has offered In évidence a music box manufactured by It and 
known as the Sublima Corona, and has offered testimony whlch proves that 
there Is a substantlal identlty between the Sublima Corona and the de- 
fendants' infringing instrument, the testimony showlng that tlie test of the 
cost of instruments of this nature — that Is of automatic Interchangeable 
instruments— dépends almost entirely upon the dlameter of the tune disk 
used therehi, as the whole mechanisra Is proportioned In accordance there- 
witb. The diameter of the tune disks in the défendants' instrument Is 
twenty and one-half Inehes,— of the Sublima Corona twenty and three- 
fourth inclies. Moreover it appeared that the Sublima Corona contained 
a substiuitial eniUodiment of ail of the features of the claims of the three 
letters patent which défendants infringed. The complainant has proved 
by satisfactory évidence that the cost of the Sublima Corona Instrument, 
Includlng the material. wages paid, the charges for gênerai factory and 
sellhig expenses, and an additional flfteen per cent on the cases alone, was 
,$10(;.S1, and that this cost priée was the sole basis for the payment of 
wages to its employés in the manufacture of the same, and that wages 
were actually paid in accordance wlth thls scale; and moreover that the 
selling priée of this Instrument was based upon the cost so ascertained 
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by the complainant. The complalnant produced two books, made about 
June, 1899, eontalning a detailed calculation of the cost of this instrument, 
showing the cost to be as above stated, and gave compétent évidence to 
sustain the entries made therein. The selling priée of this Instrument to the 
trade varied between $173.50 before February 1, 1900, the lowest selling 
price, and $200 thereafter; but complalnant concèdes that the latter figure 
waa not always used for sales to the trade after February 1, 1900, and 
therefore for the purposes of this accounting the lower price of $173.50 
must be presumed to hâve been the usual selling price of such instru- 
ments. From this selling price certain discounts were allowed to the trade, 
six per cent, for cash payment in ten days and an additional five per cent, 
whenever more than $1,000 was purchased, and I find that In calculating 
the selling price of said instrument, so far as this case is concerned, that 
only the five per cent, discount should be allowed. It was complainant's cus- 
tom to allow other discounts for sales made to customers where an amount 
was sold lai'ger than is shown by the proofs herein, and thèse last-mentioned 
discounts therefore cannot be considered in estimatlng the net selling 
price of the complainant's instrument, the Sublima Corona. It further ap- 
pears from the testimony taken herein that the complainant has the ex- 
clusive control of the sale and manufacture of thèse instruments; that the 
complalnant had manufactured and sold a great many of the same, and 
had the capacity to manufacture thirty-five other instruments if it had 
been called upon to do so by the défendants, or the persons to whom 
thèse thirty-five instruments were sold by the défendant F. G. Otto & 
Sons. The testimony of tlie défendant P\ G. Otto, the président of the 
défendant company, admits speciflcally that at the time the infringing 
instruments were sold by the défendant F. G. Otto & Sons, the complaln- 
ant was the only manufacturer of automatic interchangeable music boxes. 
Therefore such instruments could only lawfully be purchased from the 
complainant, which malntained a close monopoly in the manufacture and 
sale of the same. The introduction of thèse instruments had displaced 
to a very great extent the music boxes made prier thereto by complainant, 
so that two-thirds of the product of complainant's factory is of the auto- 
matic interchangeable music box variety. I therefore find that the patent 
Involved in the flrst suit (No. 1) was a fouudation patent for that class of 
automatic music boxes which it describes and claims; that the machine 
is clalmed by it as an entire organism which it covers by broad and com- 
prehensive claims. It is not a patent for an improvement merely, but a 
patent for an entirely new class of machines, and it is this patent which 
gave the whole salable value to the machine. The patents in suits Nos. 
2 and 3 are for improvements in such a machine as claimed in the patent 
in suit No. 1, but did not add anythlng to the value of the machine which 
could be assessed In money, and the testimony as to the great commercial 
value of the invention was conflned to the letters patent No. 569,233, the in- 
fringement thereof being the cause of action in suit No. 1. McDonald v. 
Whitney (O. G.) 39 Fed. 46G. 

The rute of law to be applied to the facts as hereinbefore set forth is 
settled in Rose y. Hirsh, 36 G. 0. A. 132, 94 Fed. 177, 51 L. R. A. 801 
(circuit court of appeals, Third circuit). This case follows Creamer v. 
Bowers (O. G.) 35 Fed. 206, 208; Sargent T. Lock Go., 114 U. S. 63, 5 Sup. 
Gt. 1021, 29 L. Ed. 67; and the rule is clearly stated in Walk. Pat (3d Ed.) 
par. 563. 

The substantial Identity of complainant's Instrument, the Sublima Corona, 
with the instrument sold by défendants being clearly shown, together 
with the cost and selling price of complainant's Instrument, and also the 
wanton and willful disregard of complainant's rights by défendants, to- 
gether with the close monopoly held by complainant in the manufacture 
of this instrument, and its ability to produce thirty-five additional instru- 
ments of the kind known as the Sublima Gorona, the only point remainiug 
to be considered is whether défendant would hâve purchased thèse Instru- 
ments from complainant. Many authorities hâve been cited by défendant 
upon this point for the purpose of absolving défendant from any liability 
by reason of the sale to various Indivlduals and corporations of the infrin- 
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ging Instrument A careful review of thèse authorltles leads to the conclu- 
sion that while there are certain genei-al priuciples of law applicable 
generally to this subject, yet each case niust be decided in view of the 
peculiar circumstances pertaining tliereto; and that there cannot In the 
nature of things be any one rule of damages which wiU equally apply 
to ail cases, the mode of ascertainlng actual damages dependlng on the 
peculiar nature of the monopoly granted (Seymour v. McOormîcli, 16 How. 
488, 14 L. Ed. 1034), keeping in view, when applicable, the principles set 
forth in C5reamer v. Bowers (C. C.) 35 Fed. 200, and foUowed in Rose v. 
Hirsh, supra, that in cases of wanton infringement any doubt arising in 
respect to the sufflciency of the évidence to warrant a finding of the 
amount of damages, must be resolved against the infringer. See, also, 
Walk. Pat. (3d Ed.) par. 563. 

It appears from défendant" s statement of sales that of the thirty-flve 
boxes sold by défendants at least twenty-five were, according to the testi- 
mony of défendant, billed to parties who had an agreement with the de- 
fendant corporation to deal only with it in the purchase of music boxes, 
and while this agreement was not proven, or shown to hâve référence 
to the Interchangeable automatic boxes, yet défendants urge that the fact 
of its exclusive right to sell music boxes to thèse parties, clearly shows that 
said parties would not hâve purchased the boxes from complainant, and 
therefore that défendants cannot be held llable for more than nominal dam- 
ages. Thlfl theory rests upon the assumption that the burden is on com- 
plainant to prove that the parties to whom the défendant corporation sold 
the infrlnglng Instruments, would hâve purchased the same from com- 
plainant; while the cases cited above are decided on the theory that the 
défendants would hâve bought the Infringing instruments from the com- 
plainant, because complainant had the exclusive right to sell and man- 
ufacture the same, actually was dolng so, and the défendant had full 
knowledge of thèse facts. It is reasonable to assume that when defend- 
ant's customers ordered an automatic Interchangeable instrument from 
défendant they supposed défendant would procure the same from com- 
plainant, as it will not be presumed that thèse customers contemplated 
that the défendant corporation would act unlawfully In supplying its cus- 
tomers with the automatic Interchangeable music box desired by them. 
A court of equity will never présume that a contract reiating to the ex- 
clusive purchase by its customers from défendant, contemplated the doing 
of an illégal act by défendant Such a contract would be unlawful and in- 
équitable. And the same reasonlng will also apply to the other customers 
of the défendant corporation not Included in the so-ealled exclusive agree- 
ment the presumption being that thèse customers desired the défendant 
corporation to supply them with an automatic interchangeable music box 
procured by the défendant corporation from complainant, and which they 
could lawfuUy use. There Is not sufflcient évidence offered by the de- 
fendant to rebut this presumption. 

Complainant contends that the défendants should be held responsible for 
the loss by complainant of the tune disks usually sold with tlie Sublima 
Corona, either by the complainant or its selling agent, upon the ground that 
by the sale of each of the thirty-five instruments by défendant corporation, 
a sale of one set of twelve disks for each Instrument by complainant was 
prevented. It is admitted, however, that the tuno disks used in the Sublima 
Oorona instruments could also be used in other instruments made by the 
complainant The évidence is not sufliciently clear to hold the défendants 
responsible for damages sustained by the complainant from the loss of the 
sale of tune disks. 

I further flnd that if the défendant corporation had purchased thirty-flve 
boxes of the Sublima Corona style from the complainant, the total charge 
for the same on the basis of .8173.50 for each instrument, after deducting the 
discounts allowed on such a sale, would be ¥5,768.88. I further flnd that the 
total cost of thirty-flve Sublima Corona music boxes at $100.81 for each in- 
strument would be $3,738.35. I furtlier flnd that the différence between the 
total net selling priée and the total cost is $2,030.53. 

From the foregoing facts I flnd as a conclusion of law that the com- 
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plalnant, the Reglna Muslc Box Company, Is entitled to recover of the de- 
fendant F. G. Otto & Sons and the défendant Gustav Otto the sum of 
$2,030.53 damages in case No. 1, together with the eosts and dlsbursements 
on this accounting, and in cases Nos. 2 and 3 ouly nominal damages against 
the défendant F. G. Otto & Sons. 

Briesen & Knauth (Antonio Knauth, of counsel), for complainant. 
Dickerson & Brown (Edwin Brown and Donald Campbell, of coun- 
sel), for défendants. 

GRAY, Circuit Judge. A careful reading of the master's report in 
thèse cases, and considération of the exceptions thereto by défend- 
ants, and the motion of complainant for an increase of the damages 
awarded, and of the arguments by counsel in support of said excep- 
tions and motion, convinces me that the said report should in ail 
things be confîrmed, and that the complainant is entitled to recover 
of the défendants, F. G. Otto & Sons and Gustav Otto, the sum of 
$2,030.53, the damages in case No. i, together with the costs and dls- 
bursements of the accounting, and in cases Nos. 2 and 3 nominal 
damages against the défendant F. G. Otto & Sons. 

Let a decree be so drawn. 



INTERNATIONAL POSTAL SUPPLY CO. OP NEW YORK v. BRUCE et al. 

(Circuit Court, N. D. New York. March 27, 1902.) 

Patents— Inpringembnt bt Ofpicbrs op United States — Jorisdiction to 
Gbant Relibp. 

Complalnant's blU alleged infringement of certain patents for Im- 
provements in machines designed for use in the post offices of the 
United States in canceling stamps and postmarking mail matter; that 
one of the défendants, who was a postmaster, was using in hls office 
two Infrlnglng machines under leases from his codefendants; that such 
leases would expire In the near future, and that défendants were pre- 
paring to renew the same. It was also alleged that complainant had 
tendered to défendant postmaster, for use In his office on the same 
terms, two machines made under the patent, whlch had been refused. 
The bill prayed for the usual relief for infringement, and for an in- 
Junction against the renewal by défendants of the lease. The post- 
master, who was the only défendant residing within the district, alone 
appeared, and filed a plea, alleging that he never personally used or 
caused to be used the alleged Infrlnglng machines, but tliat tbey were 
contracted for and placed in hls office by the post office department. 
where they were used by hls subordinates by order of such depart- 
ment, solely in the service and for the beneflt of the United States; 
that the rental for such machines was paid by order of the department 
from government funds; and that he had no control over the leasing 
of the same, or the renewal of the leases therefor. HpM that, while 
the court was of opinion, on principle, that it had jurisdiction, and that 
complainant was entitled to the remedy invoked, the question of ju- 
risdiction was 80 far in doubt, in view of the décision of tlie suprême 
court iu Belknap v. Schild, 16 Sup. Ot. 443, ICI U. S. 10, 40 L. Ed. 599, 
that the plea should be sustained. 

In Equity. Suit for infringement of patents. On bill of complaint 
and plea. 
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The amended blll Is In the ordlnary form for the Infrlngement of four 
letters patent (or Improvements in marklng and stamplng apparatus deslgned 
for use In the post offices of the United States, in cancelins stamps and 
postmarking mail niatter. The bill allèges that thèse post offices afford the 
sole and only market for the patented machines and that complainant Is 
fuUy equipped and ready to supply ail the machines needed to do the neces- 
sary work. The blU allèges further that two of the patents relied on hâve 
been sustalned by the United States circuit court of appeals of the Second 
circuit and that as to the other two prlorlty of Invention was adjudged in 
favor of complainant's assignors after interférence proceedings in the patent 
office. The blll allèges that the défendants are maintainlng and operating 
dally, at Syracuse, N. Y., tvro stamp-canceling machines eontalning and em- 
bodylng the improvements and inventions described and claimed in and by 
said sevwal letters patents; and that the said défendant Dwight H. Bruce, 
acting as ppstmaster of the city of Syracuse, N. Y., is using, and permittlng 
to be used, in the post office of said city of Syracuse, In the conduct of the 
business of said post office, the aforesaid two stamp-cancellng and post- 
marking machines owned and maintained by the défendants Rice and the 
American Postal Machines Company, and is paying an annual rental of $110 
per machine for the use of the aforesaid Infringing stamp-canceling and post- 
marking machines to the défendants Rice and the American Postal Machines 
Oompany; that said défendants are acting conjointly and in concert in In- 
fringing said letters patents, and although notifled of their aforesaid in- 
frlngement and requested to desist and refrain therefrom they still continue 
the aforesaid Infrlngement; that complainant has furnished to the défendant 
Dwight H. Bruce, a stamp-canceling machine made In accordance wlth the 
Inventions and Improvements described and claimed in said several letters 
patents; and in order that the facilities of the said Syracuse post office 
mlght not be Impaired complainant has offered to and holds itself in readl- 
ness to supply additional stamp-canceling machines to take the place of the 
aforesaid infringing machines, and to do such other acts as may be neces- 
sary in the premises to save the publie business of the Syracuse post office 
from inconvenlence and enable the said défendant Dwight H. Bruce to con- 
duct the affairs of the said post office wlthout Infringing complainant's 
patents in the conduct thereof, which said olïer the said défendant Dwight 
H. Bruce has declined. ïhe bill further states as follows: "That the said 
infringing machines used at the Syracuse post office are leased by the de- 
fendants Rice and the American Postal Machines Company, for the term 
of one year from June 30, 1901, for use in the Syracuse post office by the 
défendant Bruce as aforesaid, and that the lease or rental of said infringing 
machines will expire on June 30, 1002, and that tlie aforesaid défendants 
are jointly co-operating and maklng efforts to renew said lease or rental for 
another year from the 30th of June, 1902, and are endeavoring to and threat- 
ening to continue the use of the aforesaid infringing machines after the 
expiration of the said rental or lease on the 30th of June, 1902." The de- 
fendant Bruce, who Is the only défendant residiug in this district, and who 
alone appears, files an amended plea alleging "that he has never personally 
used or caused to be used any stamp-canceling and postmarking machines; 
that he is the postmaster of the United States post office at Syracuse, N. Y., 
where certain stamp-cancellng and postmarking machines are used by some of 
his subordinates who are employés of the United States govemment, such use 
belng entirely In the service and for the benefit of the United States; that 
such postmarking and stamp-canceling machines as are In use in said S.yra- 
cuse post office were contracted for by the United States government through 
the post office department and were placed in the Syracuse post office, tmd 
used there, by order of said post office department; that the post office 
department hired said machines for the term of one year from June 30, 1901, 
which term Is as yet unexplred; and that the rental of thèse machines Is 
paid by order of said post office department out of funds approprlated for 
that purpose by the congress of the United States; that the renewal of said 
lease or rental, or the makiug of a new lease for another year from the Ist 
of July, 1902, is a matter which Is whoUy in the hands of the post office de- 
partment and over which said défendant Bruce has no control; and de- 
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fendant avers that the question TPhether the use of the alleged infringing 
machines wiU be continued in the Syracuse post office after the 30th of June, 
1902, is one which will be determined by the post office department in 
Washington." The défendant also contends that If the complaiuant is en- 
titled to any remedy against him it is not by an action In equity but by a 
suit at law. The complainant has set the amended plea down for argument. 

G. W. Hey, for complainant. 

W. K. Richardson and Alex. D. Salinger, for défendant Bruce. 

COXE, District Judge. The constitution says: 

"The congress shall bave power to promote the progress of science and 
useful arts, by securlng for llmited times to authors and inventera the eK- 
clusive right to their respective writings and discoveries." Article 1, ^ 8. 

Under the power thus granted the congress has provided that any 
person who has invented "any new and useful art, machine, manufac- 
ture or composition of matter" and who compiles with the law in other 
respects may "obtain a patent therefor." 

Section 4884 of the Revised Statutes says : 

"Every patent shall contain * • • a grant to the patentée, hls heirs or 
asslgns, for the term of seventeen years, of the exclusive riglit to make, use, 
and vend the invention or discovery throughout the United States, and the 
territorles thereof." 

The theory of the plea is that this statute should be interpreted as 
though it contained a proviso as foUows : 

"Provided, however, that ail offlcers of the government of the United 
States and their agents, servants and employés shall, vrhen actiiig in their 
officiai capacity, at ail times hâve the free use of such invention." 

Although the défendant does not go so far as to assert that the com- 
plainant has no remedy whatever when its patent is used by govern- 
ment ofiRcers, this is the practical effect of his contention. If the plea 
to the jurisdiction be sustained ail équitable remédies are denied to the 
patentée, his right to an injunction is gone and he is relegated to the 
court of claims to prosecute an inadéquate remedy upon a question- 
able theory before a tribunal having doubtful jurisdiction. Prior to 
the décision in Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 
L. Ed. 599, in February, 1896, the question presented by the plea, 
though often mooted, had never been decided adversely to the juris- 
diction of the United States courts. The circuit courts had with 
great unanimity sustained their right to entertain thèse cases and the 
suprême court, though expressing doubt upon the subject, in at least 
two reported cases (James v. Campbell, 104 U. S. 356, 26 L. Ed. 786; 
Hollister v. Manufacturing Co., 113 U. S. 59, 5 Sup. Ct. 717, 28 L. Ed. 
901), had nevertheless assumed jurisdiction and dismissed the bills 
upon the merits. Mr. Walker summarizes the law as follows : 

"Patent rights are exclusive, not only of citizens and résidents of the 
United States, but also of the government Itself, and of its agents. Tho 
government has no more right than any private citizen, to make, use, or sell 
a patented invention, without the license of the patentée. "When the govern- 
ment grants letters patent for an invention, It confers upon the patentée an 
exclusive property therein, vehlch cannot be approprlated or used by the 
government Itself, without just compensation, any more than land which 
has been patented to a private purchaser can, without compensation, be ap- 
proprlated or used by the government." Walk. Pat § 157; 3 Rob. Pat f 
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897; James ▼. Campbell, 104 TJ. S. 356, 26 L. Ed. 786; TT. S. v. Burns, 12 
Wall. 246, 20 L. Ed. 388; Hollister v. Manufacturing C!o., 113 V. S. 59, 5 Sup. 
Ot. 717, 28 L. Ed. 901; Solomons v. U. S., 137 V. S. 348, 11 Sup. Ct. 88, 34 
U Ed. 667; Head v. Porter (0. C.) 48 Fed. 4SI. 

In the latter case Judge Coït, after carefully considering ail of the 
leading authorities, concludes as foUows : 

"It Is at least doubtful whether the présent action could be brought In the 
court of daims. In Its présent form It Is an action In tort, and not upon 
any contract, express or implied, and, as was sald by Mr. Justice Bradley 
In James v. Campbell, the jurlsdlctlon of that court does not extend to torts. 
Whlle the suprême court hâve decUned to pass upon the question of juris- 
dlction In thèse cases, they hâve assumed jurlsdlctlon and dlsposed of each 
case on Its merlts; In other words, no case ean be foxind where the court 
has dlsmissed the suit for want of jurlsdlctlon, and thls v?ould seem to be 
sufflclent ground. In thls case, to overrule the plea, and allow the case ro be 
heard upon blU, answer, and proofs. If, however, the prlnclple estauashed 
In the cases we hâve revlewed, and the rule laid down by Mr. Justice Miller 
In Cunnlngham v. Rallroad Co., are sound, It is dlfflcult to see why the court 
has not jurlsdlctlon In the présent case. Thls Is an action of tort for the 
infrlngement of a patent, brought agalnst an indlvidual, who Is an offieer 
or agent of the United States, and whose défense Is that he acted under 
orders of tiie government. That thls is no défense in actions of thls gênerai 
character has, as we hâve seen, been repeatedly held by the suprême court 
and the objections Interposed that thèse sults are substantlally agalnst the 
government, and that, therefore, it Is a necessary party to enable the court 
to grant relief, has been many times urged wlthout avail. The rights se- 
cured to a patentée under his grant from the government are a form of 
property, In the enjoyment of which he is entltled to protection agalnst ail 
trespassers, Includlng the government. To deprlve him of the full enjoyment 
of thèse rights by uslng hls Invention wlthout his consent Is to deprlve him 
of hls property wlthout Just compensation or due process of law, and there- 
fore in confllct wlth those provisions of the constitution which secure thls pro-' 
tection to the citizen. I am of opinion, therefore, that the plea In thls case 
Bhould be overruled." 

It is thought that this is a fair exegesis of the law at the time the 
opinion was filed, in December, 1891. This court is in accord with 
the views thus expressed. 

It has always seemed to the court illogical, to use no harsher term, 
for the government to give to an inventor an exclusive right to his 
invention and thereupon proceed to render nugatory its own grant. 
The grantor of the right should, of ail parties, be the last one to invade 
it. For the government to permit its own agents for its own benefit 
to violate its own covenant savors of bad faith. To use the language 
of Mr. Justice Harlan, in the dissenting opinion in Belknap v. Schild, 
if such évasion be permitted "the government may well be regarded as 
organized robbery so far as the rights of patentées are concerned." 
Of what avail is it that the patentée is informed that although his ex- 
clusive right can be trampled on with impunity he may yet resort to 
the court of claims for partial relief and failing there he may apply 
to congress ? The right to use the invention is his and he should not 
be required to relinquish that right, in invitum, except in cases of public 
péril or necessity. Not only does good faith require that the govern- 
ment should respect its own patents, but good policy also demands it. 
To hold otherwise strikes at the foundation upon which our patent 
laws rest. It discourages that class of inventors who are devoting 
their énergies to the improvements of appliances used in the great de- 
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partments of the government and upon which the progress and safety 
of the nation may dépend in the future, as it has depended on more 
than one notable occasion in the past. Is it prudent to expect that 
the men of genius who hâve brought our engines of attack and défense 
to such a high state of perfection on sea and land will continue to work 
for a government which appropriâtes at will the fruits of their genius 
and labor? If the doctrine which forms the basis of this plea be 
once fîrmly established a patentée will be practically, though not 
theoretically, remediless against the encroachments of the officers of 
the government. What fundamental principle of law requires that 
the circuit courts should be ousted of a jurisdiction which they hâve 
so long maintained? Is it not safe to intrust to the judges of the 
United States courts the interests of the government, in ail confidence 
that the writ of injunction will not be abused or issued in any case 
where the public interests are at ail involved or are hkely to suflfer? 
A patentée has rights which are exclusive of the United States. The 
United States has no more right than an individual to use, without 
license, a patented invention. This proposition is no longer open to 
dispute and yet it is asserted that it is a right without a remedy and 
must so continue until congress provides a remedy. Conceding that 
the jurisdiction of the circuit court is not free from doubt should not 
every efïort be made to sustain it until congress provides a tribunal 
which can grant adéquate relief ? That the court of claims is not such 
a tribunal is manifest. In any view its jurisdiction is limited to a 
recovery upon the theory of an implied contract and even this shred 
of remedy seems never to hâve been confirmed by the suprême court. 
It is true that the court of claims has taken cognizance of several cases 
which the suprême court has disposed of on the merits. Hubbell v. 
U. S., 179 U. S. yj, 21 Sup. Ct. 24, 45 L. Ed. 95 ; Solomons v. U. 
S., 137 U. S. 342, II Sup. Ct. 88, 34 L. Ed. 667. In only one instance 
was the jurisdiction under discussion and there it was upheld because 
the patentée had given his consent to the use of the invention and it 
was held that the claim was not one for infringement but a claim of 
compensation for an authorized use. U. S. v. Palmer, 128 U. S. 262, 
9 Sup. Ct. 104, 32 L. Ed. 442. Mr. Justice Bradley, speaking for the 
court, says: 

"It Is objected that an action cannot be brought In the court of claims o.n 
a patent, the circuit court having exclusive Jurisdiction of this subjeet. But 
whilst that objection may be available as to actions for Infringement of a 
patent, in which its validity may be put in issue, and in which the peculiar 
défenses authorized by the patent laws in Rev. St. f 4&20, may be set up, 
It Is not valld as against actions founded on contracts for the use of patented 
Inventions." 

Upon principle and authority, therefore, the court would hâve little 
hésitation in overruling the plea were it not for the décision of the 
suprême court in Belknap and Schild. This décision is relied on by 
the défendant as a définitive détermination of the questions in issue. 
The patent in that case was granted to Schild for an improvement 
in caisson gâtes. The caisson gâte alleged to infringe was construct- 
ed by the United States and was in its possession and control at 
the dry dock in the navy yard at Mare Island. This dry dock was 
114 F.— 33 
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used for naval purposes and the public défense in the building and 
repairing of ships for the navy of the United States. A plea was 
intefposed alleging thèse facts and stating further "that the défend- 
ants, and each of them, never had anything to do with the construc- 
tion, use or opération of the gâte, or made any claim of right, title, 
possession, control or use of it other than as officers and agents of 
the United States, and in obédience to orders of the naval department 
of the government." The circuit court overruled this plea and the 
ruling was sustained, the suprême court using the following language : 

"The fact so pleaded and suggested could not, conslstently with the pre- 
vlous décisions, above eited, prevent the défendants from being held liable 
to the patentée for thelr own infrlngement of tlie patent. There was no 
error, therefore, in overruUng the plea of the défendants and the suggestion 
of the attorney gênerai." 

As the plea set up the officiai character of the défendants it is 
urged that this ruling makes it incumbent upon this court to over- 
rule the plea at bar, but in view of the opinion expressed in the latter 
part of the décision it is thought that the paragraph above quoted 
must hâve référence to some averments of the bill or plea not fully 
disclosed by the record. The court proceeds to point out that the 
caisson gâte, though made in infringement of the patent, was never- 
theless the property of the United States. Both the title and the 
possession vested in the United States. The opinion says : 

"The entire interest adverse to the plaintifC was the interest of the United 
States in property of whleh the United States had both the title and the pos- 
session; lie United States were the only real party, agalnst whom alone In 
fact the relief was aslied, and against whom the decree would efCectively 
operate; the plaintifC sought to control the défendants in thelr officiai ca- 
pacity, and in the exercise of thelr officiai functions, as représentatives and 
agents of the United States, and thereby to defeat the use by the United 
States of property owned and used by the United States for the common 
défense and gênerai welfare; and therefore tlie United States were an Indis- 
pensable party to enable the court, according to the rules which govern Its 
procédure, to grant the relief sought; and the suit could not be malntalned 
without viûlatlng the principles afflrmed In the long séries of décisions of 
this court, above cited." 

It waè also decided that there could be no decree for profits award- 
ed against the défendants and that whatever profits accrued inured 
to the benefit of the United States. 

"The necessary resuit Is," says the opinion, "that even if the valldity of 
the patent and its infringement by the défendants are assumed, the plaintifC, 
upon this record, is not entltled to an injunction, to profits or to damages." 

The points of différence upon the facts between that case and the 
case in hand are First: The machines at use in the Syracuse post 
office are not owned by the United States but are leased by the post 
office department for the term of one year. Second: The com- 
plainant is prepared to substitute other machines for the two in- 
fringing machines on similar terms so that the substitution can be 
efifected wîthoitt loss to the government or inconvenience to the pub- 
lic. Third: The quia timet feature of the présent bill. Since the 
décision in Bellcnap and Schild the suprême court entertained juris- 
diction of an equity suit for the infringement of a patent and affirmed 
a decree of the circuit court of appeals of the Fourth circuit dis- 
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missing the bill. Dashiell v. Grosvenor, 162 U. S. 425, 16 Sup. Ct. 
805, 40 L. Ed. 1025. The action was in the ordinary forai for the 
infringement of a patent for improvements in breach-loading cannon 
which were being made at the Washington navy yard. The circuit 
court, after a careful examination of the testimony, upheld the patent 
and directed an injunction to issue. Grosvenor v. Dashiell (C. C.) 
62 Fed. 584. The circuit court of appeals reversed this judgment, 
holding that the circuit court was without jurisdiction and that the 
owners of the patent "can recover just compensation for such use 
and infringement from the government by a suit in the court of 
claims, or by means of an appropriation for that purpose made by 
congress, on application made to that body." Although it appeared 
that the manufacture of the cannon complained of was by the au- 
thority and direction of the défendant and under a contract with him 
by which he was to receive $125 for each cannon, the court of ap- 
peals decided that the suit was in substance and effect against ihe 
government and could not be maintained. The court also decided 
that complainant could not succeed for another reason to which it is 
unnecessary to refer. Dashiell v. Grosvenor, 13 C. C. A. 593, 66 
Fed. 334, 27 ly. R. A. 67. The suprême court does not discuss 
either of the propositions upon which the court of appeals bases its 
judgment, but affirms the decree dismissing the bill upon a ground 
not alluded to by the court of appeals, namely, that the patent was 
not infringed. The last sentence of the opinion is as follows : 

"Thls conclusion also renders It unnecessary for us to coiisider the ques- 
tions dlscussed by the court of appeals in Its opinion, in respect to one of 
which see Belljnap v. Schild, 161 V. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 50O; but 
for reasons stated, Its decree dismissing the blll, is affirmed." 

As infringement was specifîcally found by the circuit court and 
as this fînding was not criticised in the court of appeals it may be 
argued with some plausibility that the suprême court would not 
hâve deemed it necessary to examine and décide the difficult ques- 
tion of infringement if satisfied with the reasoning of the court of 
appeals upon the jurisdictional question. The Belknap Case had 
just been decided, the subject was fresh in the minds of the justices, 
and there is some force in the suggestion that they would not hâve 
gone so far afîeld to fitid another reason for sustaining the judgment 
if clearly convinced that the reason assigned by the court of appeals 
was a valid one. In other words, may it not, perhaps, be inferred 
that the suprême court intends to confine the ruling in the Belknap 
Case to situations precisely similar to the one there shown, where 
the decree reversed contemplated the destruction of property of the 
government and the serions interférence with the work of the navy 
of the United States? Some additional light is thrown on the dis- 
cussion by the décision in November, 1898, of the circuit court of 
appeals of the Sixth circuit in Howell v. Miller, 33 C. C. A. 407, 91 
Fed. 129. This was a copyright case, and especial interest attaches 
to the décision from the fact that the opinion was written by Mr. 
Justice Harlan who dissented in Belknap v. Schild. After comment- 
ing at some length upon the law as there enunciated the learned jus- 
tice says: 
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"It thus appears that the suprême court, In Belknap ▼. ScWld, proceeded 
In Its judgment upon the ground that 'the caisson gâte used at the navy 
yard of the United States under the supervision of the officers of the govern- 
ment, had become Its property, and that such use could not be enjoined be- 
cause an injunctîon could not operate directly upon the govemment's use of 
its own property, when It was not a party to the suit and could not, without 
Its consent be sued. * • • It may be observed that if, before the caisson 
gâte In question had been constructed, the patentée had applied for the re- 
lief necessary to prevent such construction, a différent case would be pre- 
sented to the suprême court" 

The court has been unable to discover any décision since Howell 
and Miller which contributes anytbing of importance to the discus- 
sion. The situation is a most perplexing one. What to do! 

After the most careful considération it is thought that the wisest 
disposition of the controversy is to sustain the plea. The reasons 
which induce to this conclusion may be briefly stated as follows: 
First: It cannot be pretended that the question of jurisdiction is so 
far free from doubt as to warrant the court in granting a prelimi- 
nary injunction. This being so it is probable that the question raised 
by the plea can be determined on appeal before the record would 
be ready for final hearing were the plea overruled. If the decree 
dismissing the bill be afïirmed the parties will be saved the expense 
and ahnoyance incident to taking the proofs and printing the testi- 
mony. Second: The question is an important one and the contro- 
versy regarding it should certainly be set at rest. If it be presented 
on a bill and plea it must be decided and no better case can be 
selected in which to raise the naked question of jurisdiction. Should 
it be fînally determined that the circuit courts can no longer enter- 
tain cases where government agents, acting under instructions from 
the executive departments, use devices covered by patents, a strong 
appeal may be made to congress to grant some adéquate relief to 
this large class of inventors. Third: If the complainant could ob- 
tain relief upon the quia timet clauses of the bill the court would 
be inclined to retain jurisdiction, but as no one appears but the de- 
fendant Bruce and he, upon the admitted facts, has nothing what- 
ever to do with the making or renewal of contracts it is not easy to 
see how an injunction against him will prevent the makers and own- 
ers of the machines from entering into renewal agreements with the 
post office department. The défendant Bruce is not a party to thèse 
agreements and has no interest in or control over them. In other 
words, the parties against whom such an injunction should be aimed 
are not parties to the action. Fourth: Although the facts difïer 
in the particulars above stated from the facts in the Belknap Case 
the court cannot resist the conclusion that the attempt to distinguish 
the two cases is not grounded upon substantial considérations. The 
court cannot ignore the fact that the suprême court has said that 
the owner of a patent cannot enjoin ofEcers of the government from 
using the invention in their officiai capacity; neither can he recover 
profits when the only profits shown are made by the United States. 
The plea states specifically that the défendant is using the inven- 
tion in his officiai capacity and that no profits hâve accrued to him 
individually. Thèse facts are ail admitted. Fifth: This suit is not 
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the complainant's only remedy; it may yet obtain relief, at least so 
far as future infringements are concerned, by bringing an action 
against the other défendants in the proper district. The question 
of jurisdiction hère discussed could net be raised in such an action. 
The bill is dismissed. 



BOTLB V. BOYLE. 

(Circuit Court, E. D. Pennsylvanla. March 25, 1902.) 

No. 6, 

Partition — Rights op Purchaser at Sai.e — Rkscission for Defect of Titlb. 
Where real estate was sold in a partition suit between collatéral heirs 
of the last owner, subject to tbe condition tbat a deposit should be made 
by the purchaser, which should be forfeited in case he failed to comply 
with his bid, the successful bldder cannot refuse to complète the pur- 
chase, and recover hls deposit on the ground that the title is unmarket- 
able, because the évidence did not exclude the possibility of the ex- 
istence of other heirs not before the court, when such évidence had 
been found sutHcient by the master and the court, and was clearly so 
unless the recollection of the witnesses was at fault, and their testimony 
was unimpeached. 

Partition. On pétition for repayment of deposit money by bidder 
at sale. 

Richard C. Dale, for petitioner. 
H. W. Scarborough, for défendant. 

J. B. McPHERSON, District Judge. As the resuit of this action 
of partition between the collatéral heirs of the last owner of the real 
estate, a sale of the property was had, at which the petitioner was 
the successful bidder for the sum of $4,965. He paid a deposit of 
$497.50, but afterwards refused to complète the purchase, upon the 
ground that the title was not marketable. The conditions of the first 
sale provided that the deposit money should be forfeited if the pur- 
chaser failed to comply with his bid. Upon a second sale, only $4,200 
could be obtained. The petitioner requested the master to repay him 
the deposit of $497.50, and upon the master's refusai now applies to 
the court. The sole ground upon which the pétition is put is that the 
testimony taken by the master in order to ascertain who were the heirs 
is not sufficiently certain to preclude the possibility of there being 
other heirs than those who are parties to the action. Assuming that 
the finding of the master and the decree of the court upon this subject 
can be re-examined in this manner, I can only say that a considération 
of the testimony has failed to convince me that the title can fairly be 
said to be unmarketable. If the recollection of the witnesses is ac- 
curate, ail the heirs of the décèdent hâve been accounted for and hâve 
been made parties, and nothing whatever is shown to impeach the 
memory or the good faith of the witnesses that hâve testified concern- 
ing his family connection. It is merely a possibility, with no testimony 
to support it, upon which the petitioner relies. When it is consid- 
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ered, also, that the décèdent bas been dead for nearly 21 years, I tbink 
it is highly probable that ail persons interested in his estate bave pre- 
sented themselves, or hâve been broiight, before the court. 
The pétition is refused. 



COPFIN et al. v. BOARD OF COM'RS OF KEARNBT COTINTT, 

(Circuit Court, D. Kansas, First Division. April 18, 1902.) 

No. 7,893, 

1. BUBROQATION— HOLDERS OF INTALID BoITOS. 

Wliere a county undertalies to fund Its outstandlng Indebtedness Into 
bonds, and on Issulng such bonds, payable to bearer, taises up, caneels, and 
destroirs the warrants evidenclng such indebtedness, and the bonds are 
bought in the open market, and are afterwards repudlated by the county, 
and are held by the court to be Toid, for want o( power at the tlme 
In the county to issue them, the purchaser o£ the bonds for a valuable 
considération, on ofCering to surrender them to the county, Is entitled 
to be subrogated to the rlghts of the original warrant holders, and to 
recover from the county the amount of the warrants. Irvine v. Oom- 
mlssloners (O. C.) 75 Fed. 765, followed. 
8. Statutb dp Limitations— Invalid Bonds— Action on Original Consider- 

ATT ON. 

The statute of limitations does not begln to run against such suit 
untll déniai by the county of its obligation on such bonds; and the 
action of the county commîssloners of such county In adopting a réso- 
lution recognlzlng the obligation of the county on the warrants, and 
directing the funding of the debt into bonds, is tantamount to a new 
acknowledgment, and stopped the runnlng of the statute of limitations. 

8. Action on Countt Bonds — Bordbn of Proof. 

Where the défendant county undertakes to defeat recoTery on such 
warrants on the ground that they were fraudulently Issued or were a 
nudum pactum, the burden of proof rests upon the county to establlsh 
Buch facts. It is not sufficient to defeat a recovery that the évidence 
should show. In a gênerai way, that the county commîssloners were 
recklessly extravagant, or that they issued warrants for questionable 
purposes, or even in greater amounts than were honestly owing by the 
county; but the proof must go further, and Identlfy the particular war- 
rants In suit with such illégal transactions. 

4. Samk— Evidence. 

Where the défendant county ofCers In évidence its county record for 
the purpose of identifying the warrants In suit, wlth the numbers en- 
tered In such record, and It appears on the face thereof that there hâve 
been erasures and substitutions of certain numbers, and additions of 
other numbers on the outside of the marginal Unes of the record, to 
make out the correspondence of such numbers wlth those of the war- 
rants in suit, and such tamperlng wlth the record is unexplalned by the 
officiai custodlan of such record, and other entries in such record, to 
eke out the essentlal Identity, are earrled forward, out of consécutive 
order, many hundred pages, to the latter part of the record, not signed 
by the proper offlcers of the county as by statute requlred, such part of 
the record should be excluded. 

6. Bamb — County Warrants. 

What purports to be a "stub book" of the county, Introduced by the 
défendant for the purpose of Identifying by the stubs some of the war- 
rants In suit (such book not belng required by the statute to be kept 
by the county, and it appearing that such book had for a considérable 
tlme been In the possession of a person other than the officiai custodian 
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of the county records and files, and by him carried about over the 
country, and not Identified by the proper officer of the county as of tbe 
records or files of his office), is incompétent évidence on behalf of the 

county. 

6. Same— Défenses. 

The défense to such warrants tliat they had been issued In excess 
of the statutory limitations of the aniount of debts for current expenses 
of the county for the given year, based upon the assessed valuation 
of the taxable property of the county, is not maintainable as a complète 
défense to ail the warrants in suit, in the face of the agreed statement 
of facts that in the county, newiy organized, there had been no assess- 
ment of the property for purposes of taxation anterior to the issue of 
the warrants. Helê, further, that Inasmuch as the law contemplâtes 
that in the administration of a terrltory, like a townshlp, preliminary 
to Its organization into a county, spécial, extraordinary expenses, dis- 
tinguished from "current expenses" in the conduct of an organized 
county, are legally permissible, it devolves upon tbe défendant county 
to show afflrmatively what particular warrant In suit was Issued on 
account of such current expenses, and what particular warrant is lu 
excess of the statutory limitation. 

7. Evidence— Opficial Cektipicates. 

A certificate made by a person designated as an "enumerator" ap- 
pointed by the governor of the state to report to hlm the minimum num- 
ber of inhabitants and the taxable property in the county, for the 
Information of the governor preparatory to the issue of a proclamation 
by him designating the given territory as an organized couuty, is inad- 
missible in évidence to show the assessed valuation of the taxable 
property of the county in this suit. 

8. Same. 

Equally incompétent for such purpose Is a compilation of tbe taxable 
property of the county found in the published reports of the state 
auditor; likewise a certificate of the clerk of the county, found in tbe 
state auditor's office, giving tbe valuation of property in the county, 
claimed to bave been furnished when said bonds of the county were 
presented to the state auditor for registration; there being no statute 
of tlie state then in force authorizing such registration or certificate, 
and no évidence that the original warrant holders or bondholders, or 
purchasers of tbe bonds, presented such certificate to the state auditor, 
or had any Icnowledge thereof. There can be no presumption that such 
certificate was presented by either of such persons, in the absence of a 
statute requiring its présentation. 
(Syllabus by the Court.) 

In Equity. 

Rossington, Smith & Histed and F. P. Lindsay, for complainants. 

Milton Brown, for défendant. 

PHILIPS, District Judge. It is strenuously urged by defendant's 
counsel that the complainants are not entitled to the relief sought by 
their bill, as the doctrine of the right of substitution forbids it. This 
question was passed upon by Judge Poster, the then presiding judge of 
this district, on a demurrer interposed by the défendant to the bill 
of L. M. Irvine, similar to the complainants'. His opinion is reported 
at page 765, 75 Fed. On coming into this jurisdiction under assign- 
ment, it is a part of the unwritten law that I should not overrule that 
ruhng, unless it be so clearly erroneous as to appeal to my sensé of 
judicial duty. It is to be confessed that looking to the broad language 
of Mr. Justice Miller in .^tna Life Ins. Co. v. Town of Middleport, 
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124 U. S. 534, 8 Sup. Ct. 625, 31 L. Ed. 537, the proposition might 
be upheld that inasmuch as the purchasers of the bonds bought them 
on the open market, on spéculation, or as an investment, they stand 
in the relation to the debtor county as mère volunteers, to whom 
equity does not extend its arm of protection by substituting them to 
the rights of the original warrant holders. And unless the language 
of his postulâtes can be "restrained to the fitness of the matter," it 
would preclude recovery in this case. The facts of that case can be 
diflferentiated from thèse at bar. The statute under which the ap- 
propriation was voted by the town of Middleport to the railroad Com- 
pany provided as the means for its payment a tax on the property of 
the inhabitants, and not otherwise. No power was given to the mu- 
nicipality to issue bonds therefor. The contract was not an uncondi- 
tional obligation of the municipality to pay. The railroad company, 
as the benefîciary of the appropriation, could look alone for payment 
to taxes to be collected annually from the inhabitants. No other 
judgment could hâve gone against the municipality, as such, to enforce 
this obligation, than of a mandatory character against its governing 
body to proceed to assess and coUect the necessary taxes, sub modo. 
So when the railroad company took the bonds it paid to the city noth- 
ing nor surrendered to it therefor anything of value. Neither was the 
debt thereby attempted to be extinguished or altered, or the mode of 
its enforcement in anywise afïected. Therefore, even as between the 
railroad company, to whom the bonds were issued, and the city, no 
equity was evoked to entitle the railroad company to appeal to a court 
of equity for relief. Not so in the case at bar. The debt was the 
direct obligation of the county. The warrants presumptively repre- 
sented value received and enjoyed directly by the county. The taker 
of the bonds did surrender something of value to the county, — the 
warrants, the written évidence of the undertaking of the county. The 
warrants the county canceled and burned, and undertook thereby to 
wipe out the written évidence of its original debts. The bonds being 
void, the warrants, although physically destroyed, remained the obli- 
gations of the county ; and, on répudiation by the county of the bonds, 
if then owned by the warrant holders, the latter, beyond question, 
could hâve maintained action to recover the amount thereof from the 
county. By issuing the bonds the county put it in the power of the 
taker of the bonds to transfer them by delivery, and obtain the amount 
of his debt against the county. The purchasers of the bonds hâve no 
recourse on the person from whom they purchased, as he transferred 
them simply for what they appeared on their face to be, — commercial 
paper, — without any guaranty. Otis v. Cullum, 92 U. S. 447, 23 L. 
Ed. 496. The warrant holders, having realized their money by the 
sale of the bonds, hâve no occasion to go on the county for pay of the 
warrants. Therefore, if the defendant's contention is to prevail, that 
the complainants are not entitled to be subrogated, the situation pré- 
sents this anomaly: The county, by the trick or scheme of issuing 
the bonds, and having the warrants surrendered for cancellation, and 
then repudiating the bonds, is to be forever discharged from its debts 
represented by the warrants, aggregating about $35,000 and interest. 
The complainants, whose money the warrant holders were thus, by the 
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act of the county, enabled to obtain, hâve no standing in court to corn- 
pel the original warrant holders to pursue the county for their use and 
benefit. So the county is to go free. It is difficult for the human 
mind to conceive of a situation more rank with injustice ; and, if the 
courts cannot afïord reHef to thèse complainants, it must be said 
that justice no longer, in American jurisprudence, has a "forum of con- 
science." As said by that other great jurist, Mr. Justice Field, in 
Marsh v. Fulton Co., lo Wall. 676-684, 19 L. Ed. 1040: 

"The obligation to do justice rests upon ail persons, natural and artlficlal; 
and, if a couiity obtains the money or property of others without authority, 
the law, indépendant of any statute, wiU compel restitution or compensa- 
tion." 

In the face of such a contingency as this case présents, the very 
instinct of justice should compel a chancellor to make a précèdent. 
The motto of the device of the pickax on the dial, "Find a way or 
make one," should be applied at times by the courts. 

The fact that the money paid by the complainants for the bonds to 
the original bondholders did not pass directly into the treasury of the 
county cannot avail the défendant as a défense. As said by the court 
of appeals of this circuit in Geer v. School Dist., 49 C. C. A. 539, 548, 
III Fed. 682-690: 

"The case of City of Parkersburg v. Brown, 106 V. S. 487, 1 Sup. Ct 442, 
27 L. Ed. 238, is authority for his [complalnant's] recovery, notwithstand- 
Ing the fact that his assigner actually pald the money to the school district 
for the bonds in question. The court holds in the last-cited case that the 
holder of the bonds, who purchased them from the original taker, succeeds 
to the same right of recovery on tlie implied obligation which the original 
purchaser from the municipality enjoyed." 

This ought the more especially to obtain under circumstances like 
thèse at bar, where the bonds were exchanged by the county in an 
attempted Hquidation of its outstanding warrants, which it had au- 
thority to issue, and were issued, presumptively, for valid obligations 
of the county, and, after obtaining them under agreement, canceled 
and destroyed them. 

The Statute of Limitations. It is conceded that under the Kansas 
statute this cause of action would not be barred until after the lapse 
of five years. When did the cause of action as to thèse complainants 
arise? The contention of the défendant is that the statute began to 
run the moment the funding bonds were issued. It is then assumed 
that the bonds were issued August i, 1888; and as this suit was not 
instituted until August 14, 1893, the limitation had expired. But the 
agreed statement is that on August 27, 1888, the board of county 
commissioners of Kearny county, at a regular meeting of said board, 
passed the resolution acknowledging the indebtedness on the warrants, 
and ordering the bonds to be issued in exchange therefor, whereupon 
the county treasurer should cause the surrender of the évidence of in- 
debtedness to be marked "Paid in full" across the face. The bonds 
were to be accompanied with a certifîcate from the county clerk under 
his seal, "that the indebtedness of Kearny county in registered war- 
rants equal to the sum of such bond or bonds has been surrendered 
to the board of county commissioners for cancellation, and canceled." 
Paragraph 2 of the agreed statement of facts recites that "subséquent- 
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ly, and in ptjfstlânce of the order set forth in pafagràph No. I, the 
chairman of the board of county commissioners and the county clerk 
€xecuted refunding bonds of said county of Kearny." The bonds nec- 
essarily were issued after the date of the funding order. Defendant's 
counsel has fallen into error respecting the date of the issue, by rea- 
son of the recitation that the bonds should be dated back to August 
I, 1888, to bear interest therefrom. The taker of the bonds could 
hâve had no action growing out of or dépendent thereon until after 
the issue and delivery of the bonds. The correct rule is that until 
the county repudiated the bonds, by denying hability thereon, the stat- 
ute of limitations would not begin to run against the bondholder to. 
recover from the county the value of the warrants exchanged therefor, 
and destroyed by the county. Cowper v. Godmond, 9 Bing. 748; 
Merrill v. Town of Monticeîlo, 72 Fed. 462-464, x8 C. C. A. 636. 
As said by the court of appeals in Geer v. School Dist., 49 C. C. A. 
549, III Fed. 691 : 

"As long as the district so recognized the same, and elected to treat 
them as légal obligations, we know of no reason requiring the plaintiff to 
talie any steï)S to reseind the contract, or obligating him to resort to the 
courts to enforce the implied obligation. It would be a harsh and thoroughly 
impraeticable rule to establish that the holder of a claim against a mu- 
nicipality is bound by any considération of statutes of limitations to talie 
steps to reseind an express contract to pay the same, as long as the municl- 
pality itself recognizes such express contract as a valid and binding obligation. 
The efCect of such a rule would be to permit the municipality to lull the 
holders of its obligations into inaction, and thereby, taking advantage of 
Its own wrong, deprive them of a valuable right. It results, In our opinion, 
that the plaintiff in error had a lawful right to institute suit to recover upon 
the implied obligation at any time withln six years [which was the lim- 
itation under the Colorado statute] after the district repudiated the ex- 
press obligation. As the agreed statement récites that the suit was brought 
on the bonds July 5, 1890, when payment was resisted, in the absence of 
any évidence showlng an earller déniai by the county of Hability the pre- 
sumption must obtain that the answer to that suit marks the Initial perlod 
for the runnlng of the statute of limitations. Furthermore, by resolution 
of the board of county commissioners of August 27, 1888, they acknowledged 
the existence of the debt, — that they owed the sum of the warrants, — 
and proceeded to discharge tlie warrants by thereafter Issulng said bonds. 
Under statutes of limitation in no materlal respect différent from that of 
Kansas (Gen. St. Kan. 1S97, p. 90, § 18), it has been held (and such Is the 
trend of the adjudications) that It is sufflcient if the party acknowledge 
that he owed the debt, to stop the runnlng of the statute of limitations, even 
though unaccompanled by any promise to pay. Chidsey v. Powell, 91 Mo. 
'622, 4 S. W. 446, 60 Am. Rep. 267; Elder v. Dyer, 26 Kan. 604, 40 Am. 
Rep. 320; Rolfe v. Pllloud (Neb.) 19 N. W. 615, 9^0; Sluby v. Ohamplin, 4 Johns. 
462; Patterson v. Choate, 7 Wend. 441; Whitney v. Reese, 11 Minn. 138 
<GU. 87); Palmer v. Gillesple, 95 Pa. 340, 40 Am. Rep. 657; De Forest v. 
Hunt, 8 Gonn. 180. So, In this view of the law, thls acknowledgment of 
the debt having been made by the défendant on the 27th day of August 
1888, and the suit having been instltuted on August 14, 1893, the period of 
Itoltatlon had not run." 

At the hearing of this case, at the conclusion of the oral argu- 
ment then presented by counsel it was suggested by the court to 
defendant's counsel that : Conceding there was some irregularity and 
fraud in the issue of the warrants in question, the practical and es- 
sential question is, has the défendant traced such fraud or want 
of considération into any of the warrants involved in this suit ? and 
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suggested to counsel for défendant that he présent, in some tangible, 
intelligible form, a statement pointing out this required identity. 
This he bas attempted to do in subséquent briefs. But I confess 
my inability to find the satisfactory proofs, outside of the mère 
assertions and cunning arrangement of figures by counsel. It stands 
alike to authority and to a sensé of justice that, before the défend- 
ant can avoid a single warrant sued on, the burden rests upon it 
to show, by intelligible and honest testimony, that the particular 
warrant is vitiated by fraud in its issue, or that it is a nudum pactum. 
Board of Com'rs of Lake Co. v. Keene Five Cents Sav. Bank, lo8 
Fed. 505, 47 C. C. A. 464. 

The défendant has sought to identify some of thèse warrants, 
and the purposes for which they were issued, by ofïering in évidence 
certain pages of the commissioners' journal. No. i, of Kearny 
county. To the admission of this journal for such proof, com- 
plainants' counsel objected, for the reason, inter alia, that the ma- 
terial pages of this record bear upon their face unmistakable évi- 
dence of having been tampered with. It must be admitted that it 
is quite apparent on the face of this record that there hâve been 
material erasures and substitutions of figures denoting the num- 
ber of the warrants, evidently made since the original record was 
made up. It is also apparent (particularly so on pages 53 and 58 
of this journal, which purports to contain a list of the county war- 
rants ordered destroyed and refunded into bonds) that not only 
hâve the numbers of the original writing thereon been changed, 
but that after the entries were made there hâve been added two 
columns of figures on the left-hand margin, and one column of 
figures on the right-hand margin, outside of the lines which sep- 
arate the margins from the usual place for making record entries. 
Superadded to this is the fact that this enumeration of numbers of 
warrants "was wholly insufficient to indicate either their amounts, 
or names of the payées, or the purposes for which they were en- 
tered; and after their entry, and apparently in fresher ink, occur 
the words, written in, "See commissioners' journal, page 605, for 
full description." Why, if this entry was ordered made at the time 
of the purported transaction, it was not made in consécutive order 
on the record, but had to be carried over 547 pages to the back 
of the book, is not explained. And even then ail the entries neces- 
sary to make out the numbers of the warrants canceled and de- 
stroyed were not entered on page 605, but a part of them were 
entered on page 604, bearing unmistakable évidence of not having 
been entered at the time; and thèse later pages are not signed, as 
required by the statute, by the ofïîcers of the court, or officially 
attested. No suiificient évidence is ofïered by the défendant in ex- 
planation of the évident tampering with this record. 

Aside from this criticism, there is nothing in this record proper 
to identify any warrant in question with any fraud in its issue, or 
to show what the original considération therefor was. Encounter- 
ing this obstacle in the défense, recourse was sought by défendant 
to the testimony of one Waterman, and a certain stub book pre- 
sented by him, known as "Exhibit Y," purporting to hâve contained 
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scrip or warrants issued bj' Kearny township; tlie stubs in some 
instances indicating to whom issued. No chancellor, who distrusts 
a self-seeking hypocrite, can place any reliance upon the uncor- 
roborated word of this witness. From statements niade by defend- 
ant's counsel in open court, it appears that this man, in other litiga- 
tion between this county and other creditors, involving questions 
as to the issue of county warrants and county indebtedness, gave 
his déposition or dépositions, not making the developments he un- 
dertakes to disclose in this case in respect to said stub book and 
other matters. And counsel assigned as a reason for asking for a 
delay to take further dépositions that this witness liad of late, at a 
religious revival, experienced a change of heart. But when on the 
hearing of this case it was developed that this witness had entered 
into a solemn compact, of record, with the défendant county, to 
assist it in getting up évidence in this case, in considération of $600 
to him since paid, the conclusion is enforced that his confession is 
merely a needful exhibition of that unselfishness "which is but a 
lively sensé of favors yet to come." It is by this witness that the 
défendant must rely for the identification of this stub book as of 
the files of Kearny township. The objection by complaînants' coun- 
sel to the admissibility of this book in évidence is well taken. In 
the fîrst place, there was no statute of the state requiring such a 
book to be kept by the township or county officiais ; second, no 
officer of the township or of the county who would hâve been the 
officiai custodian of this book bas sufficiently identified it as of the 
records or files of the township or county; and, third, it appears 
from Waterman's testimony that, for a long period of time after 
this book is claimed to hâve been used by the ofïïcers of Kearny 
township, it was in his private possession, carried about by him out- 
side of the state, and at other places in the state, hundreds of miles 
away from Kearny county, From every considération of sound 
policy, such a book cannot be introduced by the county as évidence 
in its behalf. Board of Com'rs of L,ake Co. v. Keene Five Cents 
Sav. Bank, supra; State v. Cook, 30 Kan. 82, i Pac. 32; State v. 
Nye, 32 Kan. 201, 4 Pac. 134; Phelps v. Hunt, 43 Conn. 194; White 
v. Fitler, 2 Pa. Law J. 302; Hardin v. Blackshear, 60 Tex. 132; 
Alexander v. Campbell, 74 Mo. 142; Roberts v. Wilson, i Utah, 
292; Noble V. Douglass, 56 Kan. 92-95, 42 Pac. 328. The de- 
fendant cannot eke out the omissions, imperfections, and want of 
identity between the numbers of the warrants and the parties to 
whom issued, not shown by the stub book, by the testimony of 
Waterman in pais. If the book, indeed, be a record or file of the 
county proper, it must speak for itself. This rule is inflexible when 
such évidence is produced for the purpose of carrying home notice 
as to the character and considération of warrants of a county to 
the payée or the purchaser. Rollins v. Board, 90 Fed. 575, 33 C. 
C. A. 181. Sending Waterman and his "stub book" out of court, 
as in law and good conscience ought to be donc, the défense should 
go with them. 

The remaining défense worthy of considération is that the war- 
rants sued on vv^ere an overissue, beyond the debt-making power 
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of the county, and are therefore invalid. The statute relied upon 
is section 1853, Gen. St. Kan. 1901, in force at the period in ques- 
tion: 

"The board of county commissioners of any county shall not levy upon the 
taxable property of such county a tax for current expenses of said county 
of any one year In excess of the following amounts: TJpon a valuation of flve 
million dollars and under, one per cent; over flve millions and under six 
millions, eight and one-half mllls; over six millions and under seven mil- 
lions, seven and one-half mills; over seven millions and under eight millions, 
six and one-half mills; over eight millions and under nine millions, flve and 
three-fourths mills; over nine millions, one-half of one per cent; provided, 
that the electors of the county, by a direct vote, may order an increase In 
such levles." 

The succeeding section (1854) Hmits the power of issuing warrants 
within the prescribed Hmit of section 1853. 

It hardly adniits of debate that the évidence of the assessed valua- 
tion of the property of the county contemplated by this statute is that 
made by the proper county ofïîcers, made and extended upon the tax 
books of the county for the purpose of collecting taxes. No taker 
or purchaser of the issued obligations of a county, acknowledging an 
indebtedness, has ever been held, to my knowledge, to the duty of 
looking further than the record books of the county containing the 
assessment and tax levy. Aside from this, however, by paragraph No. 
12 of the defendant's answer herein it is expressly admitted : 

"That sald warrants referred to in complainants' bill, if Issued at ail, 
were made and Issued against the county fund of said county, and as a 
charge against the county fund, before there had been any assessment of 
taxable property of sald county for the purpose of taxation, and before there 
had been any levy of taxes for county purposes in said county." 

No matter what other allégations the answer may contain respect- 
ing the présent assessments on the valuation of the county property, 
the foregoing admission of the answer should preclude ail attempts 
made by the défendant to show aliunde that there had been such an 
assessment and valuation on the property of the county prior to the 
issue of thèse warrants. "A party should be bound by the allégations 
of his pleadings, deliberately made, and cannot be allowed to obtain 
benefîts from contradictory and inconsistent allégations therein, even 
if made in separate counts." Losch v. Pickett, 36 Kan. 216, 12 Pac. 
822. This rule is aptly stated in Savings & Trust Co. v. Bear Valley 
Irr. Co. (C. C.) 112 Fed. 694-704: "A party is not permitted to as- 
sume inconsistent positions in the same litigation." It should also 
be a sufficient answer to the attempts, by extraneous matters, to show 
what the assessed valuation of the taxable property of the county was, 
to say that ail of thèse should be supplemented by évidence showing 
that either ail of the warrants, or some of the particular warrants in 
suit, were issued "for current expenses of said county of any one 
year" in excess of the statutory limitation. As warrants issued by 
the county for spécial and extraordinary expenses of the municipality 
(especially those incident to the administration of the afifairs of a new 
township and the organization of a new county) are not within the 
inhibited limitation of the statute (Lake Co. v. Rollins, 130 U. S. 662, 
9 Sup. Ct. 651, 32 ly. Ed. 1060; Childs v. City of Anacortes (Wash.) 
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32 Pac. 217; State v. Cornwell, 18 S. E. 184, 40 S. C. 26; Germania 
Sav. Bank v. Town of Darlington, 27 S. E. 846, 50 S. C. 337 ; State 
V. Common Council of City of Tomahawk, 71 N. W. 86, 96 Wis. 73), 
it devolved upon the défendant to show not only that the particular 
warrants in suit were issued for current expenses of the county, but 
also that at the time of their issue the statutory limit had been passed. 
This the évidence fails to suflSciently point out and fîx with any degree 
of certainty. The state of the proof in this case défies any mental 
efïort, pursuing permissible légal Unes, to ascertain this required quan- 
tity. 

The astute and industrious counsel for défendant has sought in 
many ways to supply this needed and indispensable proof. His first 
efïort was to introduce in évidence the contents of a report made by 
one Prouty, as the enumerator designated by the governor of the state 
under the state statute (Sess. Laws 1887, c. 128), made for the purpose 
of enabling the governor of the state, preliminary to issuing the proc- 
lamation, declaring the new county organized, to détermine whether 
the county contained the minimum population and taxable property. 
Neither the original nor a certifîed copy of this report was offered in 
évidence, but the defendant's counsel claimed that it was in his pos- 
session, and had been lost. Waiving, however, any question about 
this proof, how can it be judicially maintained that such certificate by 
such enumerator, made for a limited and single purpose, can be used 
by the county, in a suit against it by a third party, to show what the 
assessed valuation of the property of the county was? At common 
law it would be the merest hearsay évidence, and as there is no statute 
of the state making such report évidence for any purpose, except for 
the information of the governor before issuing his proclamation de- 
claring the county organized, this paper is clearly inadmissible. 

The next évidence, and of like character, ofïered by the défendant, 
is a certifîed copy made by the auditor of state of what purports to be 
a certificate filed in his office by the county clerk of Kearney county 
in November, 1888, to secure the registration of the bonds. It is con- 
ceded that at the time of making this certificate to the state auditor 
there was no statute of the state requiring the registration of bonds is- 
sued by counties, and consequently no statute authorizing or requiring 
such certificate by the clerk. And consequently it could not be évi- 
dence of notice of its contents to the holders of county warrants. The 
contention, however, of counsel, is that, inasmuch as the holder of the 
bonds presented such certificate to the auditor, he is bound by its 
récitals. In the first place, there is no évidence before this court that 
such certificate was presented to the auditor by the then holder of the 
bonds ; and, in addition to this, the proof fails to connect the com- 
plainants with said certificate. If, as counsel contends, such certifi- 
cate was presented to the auditor by the then holder of the bonds, they 
were presumably in the hands of the party who exchanged the war- 
rants therefor; and, as the alleged object of the registration of the 
bonds was to qualify them for circulation upon the markets as com- 
mercial paper, not only would the further presumption arise that they 
had passed out of the hands "of the holder" onto the market, but this 
presumption ripens into an adrriitted and indisputable fact by the 
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agreed statement of facts filed herein by the parties. By the fourth 
paragraph of this agreed statement it is stipulated : 

"That the eomplainant, subséquent to the Issuance and dellvery of the 
bonds described in paragraph No. 2, to wit on January 10, 1889, bought the 
same upon the market, in good faith, paying par therefor, without notice 
of any irregularities or defect, or claim of illegality, save and except such 
as might be imparted from the face of the bonds themselves, and the public 
records and laws of Kansas; and eomplainant has continued to be, and is 
now, the owuer and holder of said bonds." 

The clear import of this statement is that the complainants bought 
the bonds after they had gone through the office of the auditor, as 
they would not go "upon the market" until after the holder of them 
had thus, according to his notion, qualified them for the public mar- 
ket. This is confîrmed by the express stipulation that the complain- 
ants took the bonds without notice of any irregularities or defect or 
claim of illegality, "save and exçept such as might be imparted from the 
face of the bonds and the public records and laws of Kansas." As 
there was no law of Kansas authorizing or requiring such registration 
or such certificate, the contents of such paper is but hearsay, inad- 
missible against a third party in a suit against the county. Author- 
ities supra. It was an unauthorized, superserviceable préparation of 
the clerk, and as such it is in no sensé such a record of the county as a 
taker or purchaser of its obligations should take notice of. There is 
no évidence in this case that said certificate was presented to the au- 
ditor by any warrant holder. And even if this certificate were compé- 
tent évidence, it would leave the defendant's cause precisely where ail 
of its other évidence stops, — short of pointing out which warrant is 
bad by reason of being an overissue. Counsel for défendant contents 
himself with the bald statement that "it is easily ascertainable that 
there was an overissue of warrants, and it is easily computable as to 
the amount thereof." Yet notwithstanding he has been industriously 
engaged for the past year in this task, he finds it easier to leave the 
court to work it out, or guess at it, than furnish the démonstration. 

In its last extremity the défendant has offered in évidence, on 
page 350 of a bound book labeled on the back, "Sixth Biennial 
Report, Auditor State, 1888, Kansas," which purports to give the 
valuation of properties returned by the county clerks, and the total 
valuation of the property fixed by the state board, and the per 
centum to be collected. And in the same connection he ofifered 
by his testimony to show what was a copy of a certain certificate 
found in the printed record of another case (Speer v. Board, 32 
C. C. A. loi, 88 Fed. 749), from which it appears that the valuation 
of the railroad property had not been changed by the board of 
equalization, but remained as originally assessed by the state board 
of railroad assessors. So that this évidence, even if compétent, 
would not show what was the assessed valuation of the railroad 
property admitted to then be in the county, and would therefore 
leave the court to présume something which the évidence does not 
show. I undertake to say that no well-considered adjudication can 
be found holding that in determining the question of whether or 
not there was an overvaluation of property for assessment purposes, 
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wheti the county îssued certain évidences of indebtedness, siicli proof 
could be made by recourse to the state auditor's report, made up 
by him from sources and papers themselves not in évidence. It 
is not such a record as the law contemplâtes that the taker of the 
county's obligations should examine before taking or purchasing 
its warrants. 

Other défenses interposed by the défendant in this case are pre- 
cluded by the rulings of the court of appeals in the case of Speer 
V. Board, supra, and therefore need not be reviewed. 

While the court, from ail the facts and circumstances connected 
with the history of Keamy township, cannot escape the conviction 
that there was in the administration of its afifairs by the township 
officers wanton extravagance, fraud, and peculation, and while the 
court would cheerfully see the county relieved of the great burden 
of debts placed upon it by improvident, if not dishonest, officiais, 
it cannot do so against established rules of évidence and of law. 
There are facts and circumstances presented by the évidence on 
behalf of the défendant, for instance, which point pretty directly to 
fraud on the part of the township board, and their aiders and abet- 
tors, in employing a large number of men to work upon the con- 
struction of a piiblic road through the township, with the ulterior 
purpose of colonizing such employés in the township to vote at an 
élection for the location of a county seat for the new county. But 
as the évidence shows such employés did much and valuable work 
in the construction of this road, which the statute of the state au- 
thorized the township board, in its discrétion, to hâve done, even 
if the évidence in this case showed that the sum of the warrants 
issued for such services was excessive, and that some of the war- 
rants could on such account be defeated for want of considération, 
or because of fraud in their issue, the defendant's évidence again 
falls short of identifying any particular warrant in controversy with 
such fraud or overissue. The same may be said respecting the 
large amount of fées for attorneys' services for which warrants 
were issued. While the defendant's testimony raises a reasonable 
doubt as to the value of such services being equal to the amount 
of compensation allowed by the governing board, I am unable, from 
the évidence presented, to identify such warrant or warrants with 
those in suit; and, if I could, it would be mère guesswork for this 
court, on the évidence before it, to undertake to détermine what 
amount of such warrant was honest, and how much was dishonest, 
or reasonable or unreasonable. The board had authority to employ 
counsel, which it did; and, as such counsel unquestionably rendered 
some professional service, the presumption obtains that every war- 
rant issued therefor was not voidable for total failure of considération. 

Decree will go for the complainants. 
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FIEST NAT. BANK OF SEATTLE v. CITY TRUST, SAFE DBPOSIT & 
SURETY CO. OF PHILADELPHIA et al. 

(Circuit Court of Appeals, Ninth Circuit. February 2é, 1902.) 

No. 719. 

1. Pbincipal and Surkty — RiQHTS OF Sdrbtt — Subrogation. 

A surety on the bond of a contracter wlth a city for public work, who 
assumes and complètes the work after its abandonment by bis principal, 
is subrogated, so far as necessary to protect him from ioss, to ail rights 
whlch the city might hâve enforced against the contractor if it had de- 
clared the contract forfeited, and completed the work itself. 

Iw SAMB— COMPLETION OF CONTRACT BY SURETY— EFFBCT OF ASSIGNMENT DP 

Proceeds by Principal. 

The bond of a contractor wlth a city for paving was conditioned for 
the completion of the contract and the payment of ail claims against 
the contractor for labor and materlals. The contract provided for 
monthly payments of 70 per cent, of the estimâtes as the work pro- 
gressed, and the rétention by the city of 30 per cent, until after comple- 
tion of the contract, to secure the payment of laborers and material men. 
The contractor abandoned the work, having earned about $3,900, which 
was nnpaid, and leaving outstanding claims for labor and material 
amounting to $3,100. The city called upon the surety, which assumed 
and completed the contract, paying ail claims against the contractor for 
labor and materials. Prior to the abandonment of the work, the con- 
tractor had borrowed money from a bank, and assigned to it ail sums 
to become due from the city during certain months, and the bank had 
notified the city of the assignment. ifeitS, that the surety was sub- 
rogated, to the extent necessary to protect it from Ioss, to ail the rights 
which the city might hâve asserted against the fund in its hands, and 
that such rights were not limited to the 30 per cent, reserved under the 
contract, but extended to the entire fund, which the city might, notwith- 
standing the assignment, hâve declared forfeited, and appiied in réduc- 
tion of its damages, if it had been compelled to complète the work, 
which it must hâve done but for the action of the surety; that the 
surety's right was superior in law and equity to that of the bank under 
its assignment, by which It took no greater rights than those of the cou 
tractor, as against elther the city or surety. 

McKenna, Circuit Justice, dissentlng. 

Appeal from and in Error to the Circuit Court of the United States 
for the Northern Division of the District of Washington. 

The appeal in this case is taken from an order dismissing the bill of in- 
tervention of the appellant, the First National Bank of Seattle, in a suit 
begun by the City Trust, Safe Deposit & Surety Company of Philadelphia 
against Frank H. Paul, as comptroller of the city of Seattle, to compel the 
Issuance of city warrants to the compiainant In the bill for work done upon 
a contract for a city improvement which contract had been made between 
McCauley & Delaney, contractors, and the city of Seattle, and which, upon 
the abandonment thereof by said contractors, had been completed by the 
compiainant, who was their surety. The intervener denied the right of the 
Burety Company to the warrants, and asserteC its own right thereto upon 
the ground that the contractors had, in considération of moneys to be ad- 
vanced by the intervener, assigned to It certain moneys to be earned by 
them under said contract The facts of the case, as alleged in the two bills, 
are thèse: On or about August 2, 1900, McOauley & Delaney entered into a 
paving contract wlth the city of Seattle. They applled to the First National 
Bank of Seattle for a loan of money to enable them to carry out thelr con- 
tract, and accompanied their application wlth a promise to provide a re- 
llable surety company bond to the city, and to assign to the bank ail moneys, 
114 F.— 34 
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bonds, and warrants that should become due from the eîty under the contract 
for the njonths of August, September, October, and November, 1900. TJpon 
those conditions the bauk promised to loan and advance tlie necessary moiiey. 
The contract for the street improvement provided that on or before the 20tU 
day of each month bonds or -o'arrants should be issued for 70 per cent, of 
the contract priée of the estimated amount of the worlr returned by the city 
engineer as having been performed during the preceding month; The re- 
maining 30 per cent, was to be retained to secure the payment of laborers 
and materlal men untll 30 days after the conipletion of the worlj. The City 
Trust, Safe Deposit & Surety Company of Philadelphia became the surety on 
the bond whlch was entered Into with the city for its own use and for the 
use of ail pergons who should perforai worlî or labor in the exécution of the 
contract. On August 2, 1900, the contractors, in writing, assigued to the 
bank the proceeds of the contract for the months of August, September, 
October, and November. The considération of the assignment was the sum 
of $2,000, then advanced, and other moneys thereafter to be advanced, in- 
cluding the money to be paid to procure a surety company's bond. The 
bank subsequçntly, as the wprk progressed, advanced $5,000, making a total 
of $7,000, whlch was intended to be secured by the assignment, no part of 
whlch has been repald. The bank, upon obtainiug the assignment, served 
upon the comptroUer, and caused to be filed in his office, a written notice 
that it held the assignment, and that it would présent an order for the war- 
rants to be Issued In payment of the amount so assigued and so to become 
due. The notice was written on an officiai blank furnished by the comptrol- 
ler for the use of banks and others who advanced money under like circum- 
Rtances. The city engineer subsequently estimated that the work done on 
the contract for the months mentloned In the assignment amounted to $12,- 
619.14. But in the meantlme, early in October, the contractors discontinued 
the work, and shortly thereafter tlie city called upon the surety company to 
complète the same, to which It assented. Before it assumed the contract of 
its principals, It had notice of the assignment to the bank. At the tinie 
when the contractors abandonded their contract there had been earned there- 
under $3,924.31, as shown by the estimâtes made by the city engineer. The 
surety company completed the contract, and paid the expenses thereof, and 
ail the unpaid bills incurred by the original contractors. The bank. In Its 
blll of intervention, alleged that when the contractors abandoned the contract 
there was due to certain laborers and materlal men sums of money, the 
amount of whlch was unknown to the bank, but which sums would hâve 
been, liens upon no more than 30 per cent, of sald sum of $3,924.31 so earned 
by the contractors according to the terms of the contract. To the blll of in- 
tervention the trust company and the eomptroller of the city of Seattle 
each demurred for want of equity. The demurrers were sustained, and the 
blll of intervention was dlsmlssed. 

Walker & Munn, for appellant. 

John P. Hartman, for City Trust, Safe Deposit & Surety Co. 

W. E. Humphrey and Edward Von Tobel, for appellee. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellant earnestly contends that its bill of intervention pré- 
sents ground for équitable relief at least as to $2,747, or 70 per cent, 
of $3,924.31, the amount which the city admitted to hâve been the 
value of the work done by the contractors at the time when they 
abandoned their contract; and it insists that the sum of $2,747 is 
beyond any doùbt payable to it under its assignment; that that sum 
was earned by the contractors by work done in a public improve- 
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ment which was accepted by the city, and for which the city stood 
ready to pay, notwithstanding that claims and liens for work done 
and material furnished in said improvement to the amount of $3,168.38 
were outstanding and unpaid; that the city never declared a for- 
feiture of the contract, and that in fact the contract never was for- 
feited, but that the surety company had simply undertaken and com- 
pleted the work, which it was bound to do under its bond ; that the 
appellant's equities are prior to those of the surety company and to 
those of the unpaid claimants and lienholders, for the reason that 
the arrangement to obtain money from the bank was entered into 
by the contractors before they had obtained the bond from the surety 
company, and that when the surety company took up the contract it 
did so with knowledge of the assignment to the bank, and subject 
thereto. 

The doctrine announced in Prairie State Nat. Bank v. U. S., 164 
U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, must control the décision 
of thèse questions. The controversy in that case was between a bank 
which had advanced money to Sundberg & Co., the contractors who 
had undertaken to erect a custom house for the United States, and 
Hitchcock, the surety on the contractors' bond, and it concerned the 
10 per cent, of the contract price, which, by the terms of the contract, 
had been reserved by the government from the current payments 
until after the completion of the contract. The bank based its daim 
to the fund upon advances which it had made to the contractors in 
considération of a power of attorney from the latter authorizing it 
to receive from the United States the final payment. Some three 
months after the exécution of this power of attorney, the contractors 
defaulted, and Hitchcock, the surety, thereupon completed the con- 
tract, and disbursed therein about $15,000 in excess of the current 
payments from the government. The bank asserted an équitable lien 
upon the deferred payment, which it claimed was prior and para- 
mount to the lien of the surety, since the claim of the latter arose 
only at the date when he undertook the completion of the contract. 
The court held, however, that the claim and equity of the surety arose 
when he entered into the contract of suretyship, and that his right 
to the reserve fund was prior and paramount to^ that of the bank, and 
said that the stipulation in the building contract for the rétention 
until the completion of the work of a certain portion of the consid- 
ération "is as much for the indemnity of him who may be guarantor 
of the performance of the work as for him for whom the work is to 
be performed ; that it raises an equity in the surety in the fund to be 
created." The court further said: 

"If the United States had been compelled to complète the work, Its rlght 
to forfelt the 10 per cent and apply the accumulation In réduction of the 
damage sustalned remalned. The rlght of Hitchcock to subrogation, there- 
fore, would clearly entltle him when, as surety, he fulfiUed the obligation of 
Sundberg & Co., to the government to be substltuted to the rlghts which th« 
United States mlght hâve asserted agalnst the fund." 

In so ruling, the controUing considération was, not that the de- 
ferred payment had been, by the words of the contract, reserved, 
but that the money in controversy was still in the hands of the gov- 
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emment, subject to its power to apply the same upon the unfinished 
contract if it had undertaken the completion thereof . 

Applying thèse principles to the présent case, it is clear that the 
lien of the surety company upon ail funds now retained in the pos- 
session of the city, and applicable upon the contract, had its incep- 
tion at the tinie when it entered into the contract of suretyship, and 
that subséquent to that date the contractors, McCauley & Delaney, 
had no power to create a lien upon the payments to be made by 
the city, and make it paramount to the lien of the surety. That the 
right of the bank in this instance is subséquent to the surety's lien 
is not to be questioned. The arrangement which is said to hâve 
been made between the bank and the contractors just prior to the 
exécution of the bond cannot aflfect the rights of the surety. That 
arrangement, so far as the pleadings inform us, was not in the form 
of a binding agreement, and was not obligatory upon either party 
thereto; and, if it were, it could not take precedence of the lien of 
the surety by virtue of the bond which it entered into simultaneously 
with the exécution of the contract, unless it was known and assented 
to by the surety. There is no intimation that the surety assented to 
or had notice of such an agreement. One who becomes a surety for 
the principal upon such a contract as is disclosed in this case may not 
be deprived of his lien by the secret contract or agreement into which 
his principal may hâve entered. By abandoning the contract the 
contractors lost the right to compel the city to pay them any sum 
whatever on account of the work which they had donc. Their as- 
signée, the bank, stood in no better position than they. The city 
undoubtedly had the right to déclare the contract and ail unpaid 
sums which it had promised to pay thereunder forfeited. That it 
had this right is not disputed, but it is said that the city has not 
exercised it, and that, therefore, the right cannot avail the surety. 
But the true inquiry is, not what has the city done, but what had it 
the right to do? It had the right, if it had itself assumed the com- 
pletion of the abandoned work, to retain for its own protection not 
only the stipulated 30 per cent., but ail sums then due or earned un- 
der the contract, and no assignment by the contractors could defeat 
that right. Among the obligations of the contractors was included 
the duty to pay ail claims for work, kbor, and material. The surety, 
by the terms of its bond, had guarantied that the contractors would 
pay "ail just claims for work, labor, or material furnished in the 
exécution of the contract." The surety's obligation to pay liens and 
claims outstanding when the contract was abandoned was not limited 
in extent to the reserved 30 per cent, of the money then earned by 
the contractors, but it included the fuU sum of the unpaid claims, 
amounting to $3,161.38. In the Prairie State Nat. Bank Case the 
court expressly declared that the right of Hitchcock, the surety, was 
not limited to the 10 per cent, reserved, but that it was a right to 
"resort to the securities and remédies which the creditor, the United 
States, was capable of asserting against the debtor, Sundberg & Co." 
So, in the case before the court, when the surety assumed the bur- 
den of the contract, it stood in the position of the city, so far as the 
unpaid stipulated sums under the contract were concerned, and it 
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acquired the city's right so far as it might be necessary to resort 
to the same to reimburse it for ail its outlay in completing the work. 
We think the right of the surety company went that far, and no far- 
ther; and if it appeared upon its own bill herein, or in that of the 
intervener that the money of the latter so advanced to the contractors 
under its agreement went into the improvement, so that the surety 
company acquired the benefit thereof, and availed itself of the same, 
and thereby acquired, on the completion of the contract, a profit, — 
or, in other words, if the moneys which are now retained by the 
city, if paid to the surety company would more than repay it the 
total amount of its expense incurred in completing the contract, — 
equity would require that the excess be paid to the bank, rather than 
to the surety. The right of subrogation has its origin not in contract, 
but in equity, and it goes no farther than the strict demands of equity 
and justice demand. The équitable lien of the surety company ex- 
tends only so far as may be necessary for its reimbursement. The 
remainder of the fund, if any there were, would belong to the bank 
by virtue of its assignment. In 24 Am. & Eng. Enc. Law, p. 191, 
of the nature of the right of subrogation, it is said : "Being a créature 
of equity, it will not be enforced where it will work injustice to the 
rights of those having equal equities;" and on page 192 it is said 
that subrogation will not be permitted "in favor of one who will 
thereby be permitted to dérive an advantage therefrom, or to estab- 
lish his claim through his own wrong or négligence, or inéquitable 
or illégal taking." It appears from the bill of the surety company 
that the amount of the unpaid labor and the unpaid liens for mate- 
rial which had been incurred by the contractors at the time when 
they abandoned the contract was $3,161.38. The différence between 
that unpaid sum and $3,924.31, the amount which the city admitted 
to be the value of the improvement which had been made at the time 
of the abandonment of the contract, is $762.93, which latter sum rep- 
resents the amount of the money advanced so by the bank which 
actually went into the improvement over and above the unpaid ex- 
pense thereof at the time of the abandonment of the contract; but 
there is no averment and no facts are pleaded in either bill from 
which it may be deduced that the deferred payments on the con- 
tracts will be more than sufHcient to make the surety company whole, 
and repay ail its outlay in completing the total work. We find no 
equity, therefore, in the intervener's bill. 

Counsel for the appellant cite and rely upon the décision of the 
suprême court of the state of Washington in Dowling v. City of 
Seattle, 22 Wash. 592, 61 Pac. 709, — a décision which it may be 
conceded announces a doctrine directly at variance with that of Prairie 
State Nat. Bank v. U. S. In the Dowling Case it was held that or- 
ders drawn by a contractor on sums to become due on a contract 
with the city carried an équitable assignment of the fund, and, being 
valid when made, they were not rendered invalid by the default of 
the contractor, or by the assumption of the contract by the surety. 
The argument of the court was that, inasmuch as the city asserted 
no claim of right in the fund, there existed no right to which the 
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surety could be subrogated; and that, as the contracter could not 
justly claim that his own assignments were invalid, neither could his 
bondsmen, who had assumed the performance of the contract, so 
claim. The décision in that case does not involve, and neither does 
the présent case, so far as the foregoing discussion goes, involve, 
any question of the construction of a provision of the cliarter of the 
city of Seattle, or of the constitution or the statutory law of Wash- 
ington. That décision, therefore, does not become a précèdent which 
we are bound to follow. We find no error in the décision of the cir- 
cuit court sustaining the demurrers and dismissing the bill of in- 
tervention. 
The decree will be afïirmed. 

McKENNA, Circuit Justice (dissenting). I am unable to concur 
in the conclusion of the court. I think the bill of intervention states 
a cause of action for at least $2,747. There was due the contractors, 
McCauley & Delaney, when they abandoned their contract, the sum 
of $3,924.31. Thirty per cent, of that sum the city had a right to 
retain, and to that 30 per cent, only — ^to the rights of the city in that 
30 per cent. — ^was the surety company subrogated. Seventy per cent, 
of the sum was a vested substantive right of the contractors, and 
passed by their assignment to the bank. This view is sustained, in 
my opinion, not opposed, by the case of Prairie State Nat. Bank v. 
U. S., 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412. In that case, 
as in this, the controversy was between assignées of a contracter and 
a surety on the bond of such contractor, and the surety prevailed. 
But the assignment in that case was void because given in violation 
of section 3477 of the Revised Statutes of the United States. In th« 
case at bar the assignment was and is valid. In that case, therefore, 
the rights of the parties were held to be équitable only, and that of the 
surety was held to be the superior. What was the equity of the 
surety? A right to the 10 per cent, in subrogation to the rights 
of the United States in that percentage. In the case at bar the surety 
company is not only subrogated to the right of the city to the 30 
per cent, which the city had a right to reserve, but to the 70 per cent, 
of the sums due which the city had no right to reserve, and which 
could be and was legally assigned. 

The demurrer to the bill of complaint should hâve been overruled. 



THE SEA KINQ. 535 

THE SEA KINO. 

THE BUFFALO. 

(Circuit Court of Appeals, Second Circuit February 7, 1902.) 

No. 98, 

Collision— Steamship and Barge in Tow— Fadlt of Tug. 

The tug Sea King was comlng up the lower New York Bay, havlng 
two barges In tow tandem, In ail about 1,200 feet long, when the second 
barge came in collision wlth the steamship Buffalo, outward bound, and 
was sunk. The collision occurred from 250 to 300 feet to the westward 
of the center of the channel. After signais for passing port and port 
were exchanged between the BufCalo and the Sea King, the latter ported 
her helm two points, and continued on sueh course until she had passed, 
and then at once resumed her former course. HelcL, that the Sea King 
was In fault for faillng to take proper measures to counteract the effect 
of the flood tide, which drifted her and her tow into the westward side 
of the channel, contrary to rule 25, and also In resuming her course be- 
fore her tow had passed the Buffalo. HelcL, also, under the évidence, that 
neither the barge nor the Buffalo was in fault; that, while the latter 
was aware that the tow was drifting nearer her course, after the tug 
ported both she and the first tow drew away and passed at a safe dis- 
tance, and had she continued on such course, as the BufCalo had reason 
to expeet, the second tow would also hâve been drawn out of danger, 
and that after the danger became apparent she made ail proper efforts 
to avoid collision. 

Appeal from the District Court of the United States for the South^ 
ern District of New York. 

In Admiralty. Suit for collision. 

The following is the opinion of the district court, by BROWN, Dis- 
trict Judge : 

At about 5:30 p. m. of October 1, 1898, as the three-masted coal barge 
Samuel E. Spring was going up the Lower Bay In tow of the tug Sea King, 
wlth the tide about two hours' flood, she came In collision below tiie Narrows 
with the steamship Buffalo outward bound, some 100 or 200 yards above 
black buoy No. 9, and was sunk in three or four minutes afterwards. The 
above Ubel was filed to recover for the loss of the barge and her cargo. 

The Spring was the hindmost of two similar barges each about 135 feet 
long, formlng a tandem tow in ail about 1,200 feet long. Each barge was on 
a hawser, which at the Scotland llghtship had been sbortened to about 70 
fathoms. The tug and tow came up through the Swash Channel, rounded 
withln 50 or 100 feet of the bell buoy, as thelr witnesses say, at the exlt 
of that channel, and took a course, accordlng to her master, of N. x E. i^ B., 
golng through the water at the rate of about 4 to 5 knots. When about one- 
quarter of a mile above the bell buoy, with the tow dlrectly astem, a signal of 
one whistle was exchanged between the Sea King and the BufCalo, which was 
seen comlng down about three-f ourths of a mile or a mile distant, and a very 
little on the tug's port hand at the rate of about nlne knots. Soon after, ac- 
cordlng to the Sea IClng's testimony, her wheel was gradually ported until 
Ht the tlme the BufCalo was abreast of her, her headlng was N. E. i^ N., 
and the BufCalo passed her at the distance of 200 or 300 feet The flrst barge, 
the Carleton, passed the Buffalo only a little nearer; but the BufCalo's stem 
stmck the port quarter of the second barge abreast of the mizzen rlgging at 
an angle of about two or three points, breaklng In that part of her side 
and causing her, as above stated, to sink almost Immedlately. Each side 
contends that the vessels would hâve cleared except for a sheer which each 
Insista was giv«i by the other at about the tlme when the BufCalo waa 
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abreast of the Carleton. The witnesses for the tug testlfy that the Buffal» 
at that time gave a rank sheer to the eastward; and several witnesses from 
the Buflalo say that the Sprlng, by a hard a-port wheel, swung her stern 
acrosB the Buffalo's stem. 

The greatest draft of the tug and tow was 19^ feet They had sufficlent 
water In any part of the buoyed channel, which was there about 2,000 feet 
wlde. The Buffalo was an Iron steamer 400 feet long, and drew 27.1 feet. 
She came down the usual course of deep draft vessels, In the westerly half 
of the buoyed channel, a little to the east of the Une of the Ohapel HUl 
range prolonged, whlCh Is much to the west of mld channel. When she 
Blgnaled the Sea King, she was overtaklng and a little lapplng the stem 
of the still larger steamer Pretoria, drawing 31% feet and about 200 feet to 
the westward of her and golng through the water at the rate of about 
elght knots on a parallel course with the BufCalo. The latter, prevlously 
golng about nlne knots at half speed, after slgnaling, slowed, but still gained 
on the Pretoria untU her bows came abreast of the Pretoria's bridge. She 
stopped her englues before coming abreast of the Sea King, and when 
abreast of the flrst barge reversed, but toc late to avoid the Sprlng. 

As respects the sbeer described to each Tessel, I am quite satisfied that 
no such sheer was the proper cause of the collision on either side. There is 
not the least probablllty that any sheer to the eastward was made by the 
BufCalo. It is testlfled to by the three witnesses on the Sea King alone, who 
were not in a position for most correct observation on thls point; no such 
sheer was seen by the two witnesses on the Sprlng, who were in the best 
position to see it. If made; nor by the pilot of the Pretoria, who was nearest 
to her at the tIme; It is denied by ail of the Buffalo's ofQcers; there was no 
possible motive for such a sheer; and as the BufCalo was reversing at that 
time and was a right-handed: propeller, any change of her beading must 
hâve been to the westward rather than to the eastward. 

As respects the sheer of the Spring's stem to the westward, her two wit- 
nesses admit that her helm was put hard a-port at about the time the Buffalo 
was abreast of the Oarleton, the barge ahead; but thls would not hâve been 
materlal had not the barge and the steamer already corne Into very dan- 
gerous proximlty. The tug and the Carleton were headed at that time at 
least two points off to the eastward of the channel course and were there- 
fore pulling the Spring off In that direction, though that effort was soon re- 
laxed, as hereafter explalned. The port wheel in directing the stem of the 
Sprlng more to port would doubtless tend to throw her stem towards the 
Buffalo, while her bow would run to starboard; but the Spring's witnesses 
say that thls set of the stem to port would be offset by the forward motion 
In turning off two points to the eastward; no other experts testlfy directly 
tb the contrary; and although I hâve not sufficlent data for making any exact 
theoretical computation not knowing the rate of rotation of a loaded barge 
in tow on a hawser under a port wheel, such analogies as I know forbid the 
conclusion that there would resuit any materlal net westward swing of the 
stern from a port wheel under such circumstances as hère exist. The tow's 
heading two points to the eastward would Itself and independently of any 
port helm carry her stern more than fifty feet to the eastward with every 
advance of a length; and thls rate would be increased after the heading of 
the stem was brought more to the eastward by the port helm. This rate of 
drawing off Is greater, I think, than any probable swing towards the Buffalo; 
so that although I cannot flnd posltlvely on this point, I think the port wheel 
oy the barge was probably a proper maneuver, In no way contrlbutlng to the 
collision. 

AU the witnesses, moreover, agrée that the Carleton was from 150 to 200 
feet distant when she passed abreast of the Buffalo, and no swing to that 
estent could posslbly hâve been caused by a port wheel In advancing only 
about 100 yards. I bave no doubt, therefore, that at least the Oarleton's 
hawser, like the Oarleton herself, was tailing two or three points towards 
the westward of the Buffalo's heading, as, Indeed, most of the witnesses 
testlfy; so that, whether the Sprlng had already swung in Une or not, the 
Buffalo's heading, when abreast of the Oarleton, was very nearly directly 
npon the Spring. This Is the positive testlmony of the Spring's two wit- 



THE SEA KING. 337 

nesses, and 1b the reason they gJve for thelr hard a-port wheel. Thls tes- 
tlmony Is further conflrmed by one or two passages in the testlmony of 
McDonald, the Buffalo'B pilot. 

"Q. When you gave the order to stop and hard a-port wliere was the barge 
Spring? A. She was about ahead of me then. 

"Q. What do you mean by ahead of you? A. I could see both sides of the 
Spring, her stern on one side and her bows on the other; that is, just over- 
lapping. 

"Q. Was the Spring ahead of your course? A. Yes; her bow was." 

Other passages In thls wltness' testlmony are Inconsistent with this situa- 
tion; and there are so many inconslstencies In hls testlmony that I cannot 
rely much upon It 

The master of the BufCalo says that the Spring, before her "sheer," was 
heading about on a parallel Une wlth the Buffalo's headlng; but he does not 
say how much, If any, to the eastward of bis course the Spring was at that 
tlme. The Buffalo's witnesses In gênerai say that the Spring, prlor to her 
sheer, had not ported to go off to the eastward, as the tug and Carleton had 
done. The pilot says: 

"Q. Dld they keep golng to port? A. They kept golng to port; that is, the 
first barge and the towboat; not the second one. 

"Q. The second one did not go? A. No, he dld not go to port." 

TJpon this testlmony of the master and pilot of the BuCCalo, the situation 
would be such that whlle the Spring was headlng more nearly up the channel 
course than the Carleton and tug were headlng, her hawser would be leading 
about 2 — 3 points to the eastward of the Buffalo's course to the stem of 
the Carleton. Thls lead of the hawser would necessarlly resuit from the 
Carleton's previous turn eastward, foUowlng the tug; and if the Carleton 
was but 170 feet distant from the Buflfalo when abreast of her, the Spring's 
stem, 70 fathoms behind the Carleton, would be directly ahead of the Buffalo 
and her stem overlapping, as the pilot states. The Buffalo was headlng, 
however, Uke the Pretoria (S. x W.) at one-quarter of a point to the eastward 
of the exact range course, whlch, accordlng to the chart is S. x W. % W. 
Her headlng may hâve been in fact a llttle more than one-quarter of a point 
to the eastward as Immedlately after collision it was notlced to be S. % W., 
I. e., half a point more to the southward, notwithstandlng her prlor reverslng 
and westward sheer. Some easterly heading from the exact range course 
was necessary, in order to counteract the westerly set of the tlde. This 
easterly headlng, whatever It was, would Increase the angle of the crosslng 
courses, and the conséquent rate of approach of the barge and steamer, even 
If the situation were that contended for by the steamer, as above stated; 
although, as I hâve sald, the opposing witnesses testlfy that the Spring was 
talling directly astern of the Carleton and the tug at the tlme when she 
ported. 

The situation, on elther contention, therefore, was In my opinion such as 
needs no sheer by elther vessel to account for the collision. There was a 
westward set of the tlde, whieh, not belng sufflclently counteracted by the 
Sea KIng, had gradually set the tug and tow to the westward from the tlme 
they left the Swash Channel, two-thlrds of a mile below, untll the Spring 
had sagged over to the Une of the Buffalo's course (the latter belng neces- 
sarily headed a llttle to the eastward), and the BufCalo did not fuUy stop 
before the Sea Klng had puUed the barge away. 

1. The Sea Klng Is In my judgment prlmarlly to blâme for thls resuit; be- 
cause she did not keep her tow in the easterly half of the channel, as requlred 
by rule 25. The place of collision In the channel Is Indeed controverted; but 
the welght of évidence on that point seems to me clearly agalnst the Sea 
Klng. The place of the wreck was exactly marked by triangulation, under 
the direction of the llghthouse board, as havlng Norton's Point light bearlng 
N. E. % N.; the Elm Tree beacon, N. W. % N.; and Old Orchard Shoal Ught 
W. X S. % S. Thèse bearlngs were sworn to by Capt. Matthews, who took 
them. I hâve carefully compared them with the chart and flnd that they 
show the wreck to bave been very nearly as marked on the Buffalo's Exhlblt 
A, vlz., about 400 feet east of the line Connecting black buoy No. 9 with the 
bell buoy next above, on the west bank. The government chart with a star 
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added ùpon It, marklng the place of the wreck, is not verlfled by any witncss; 
and as theré are no other data for placlng the star than the triangulation 
above stated, the star can only be regarded as designed to contorm to tnax. 
On trial, however, I find that the two northerly bearings from the star are 
eiToueous by from one-eighth to three-sixteenths of a point, making the star 
too much to the eastward by about 4O0 feet The llbelant's witness Beebo. 
moreover, places the wreck only 150 feet easterly from the Une of the Cliapel 
llill range course; whereas the star is from 500 to 600 feet easterly of it. 
That range course prolonged runs about 350 feet east of the black buoys on 
the westerly slde of the channel; so that Beebe's location of the wreck agrées 
very nearly with the results of the triangulation, making it only 400 to 500 
feet easterly from the Une of the black buoys on the westerly side of the 
channel. In that position vessels of 29 feet draft could go west of it in the 
flood tide, as Beebe states. 

The collision itself must hâve been but very little to the eastward of the 
wreck. The witnesses who speak of it say the Spring sank very near tlie 
place of collision, and within three or four minutes afterwards. It was di- 
rectly astem of the Buiïalo, as she drew to the southward. The Spring 
at collision was headlng nearly N. E. and was going about 4 or 5 knots. Her 
stern was doubtless turned somewhat to the southward by the collision; but 
she could not at first hâve got headed much to the westward, inasmuch as 
she passed for 400 feet along the easterly side of the BufCalo, which must 
hâve been fully stopped before the Spring reached her stern; and when 
sunk the wreck headed only V/z points west of north. An allowance of a 
change of 200 feet to the westward between the place of collision and the 
place of the wreck, would be considerably more than anything in the testi- 
mony would Warrant; so that I cannot place the collision over 700 feet at 
most (agreeing with Wall's estimate) from the line ot the black buoys on the 
westerly side of the chaunel. The whole width of the 24 feet channel from 
the westerly to the easterly line Is about 2,000 feet. The Spring was, there- 
fore, at least 250 or 300 feet to tlie westward of the extrême llmit of her 
fightful water under rule 25. 

ïhere were no circumstauces to excuse the Sea King from keeping the tow 
on the right-hand side of mid channel. The greatest draft of the tug and 
tow was 19% feet. They had about 1,000 feet in width in the easterly half 
of the buoyed channel way of 24 feet depth, and a considérable additionai 
space of avallable water to the eastward of over 19 feet. There were no 
other vessels in the way. The only explanatlon that can be surmised of the 
Sea King's course is, as above observed, that sufficient account was not taken 
of the westward set of the tide, proper observation employed, nor timely 
means to avert, the westward drift. Her witnesses say that they rounded 
the red bell buoy at the upper end of the Swash Channel within 50 or lOO 
feet of it; and if so, their westward drift was ail the more notlceable in 
getting 1,000 feet to the westward and beyond mid channel in going about 
two-thirds of a mile beyond that buoy. The course which the master says 
he took on rounding the buoy was N. x B. % E. This was but a quarter of 
a point east of the direct course up the channel. That was perhaps enough 
for a tow or vessel going 8 or 10 knots through the water, but not enough 
for one going but 4 to 5 knots. 

. Tne master says that on signaling, he ported two points; but the wheels- 
man on cross-examination says that porting was not commenced until the 
Buiïalo was within one-fourth of a mile, and was so gradually done that 
tlie tag wfls not headed two points to the eastward until the Buffalo was 
abreast of the tug; and that after she had passed the tug, he hauled agaln 
to liis former course, though the master, who at that time was aft, dénies 
this. However it occurred, this sagging to the westward was the fault of 
the Sea King. as she had ample means to prevent it. 

2. At the porting of the Spring the Buiïalo was no doubt moving at the 
rate of 3 or 4 knots; both were within 200 or 300 feet of the point of colli- 
sion, which must hâve occurred within one-half minute after. The BufCalo 
appeart'd to be heading straight for the Spring. The situation had become 
iritical; and if porting was an error, which I doubt for the reasons above 
Btated, it was not a légal fault The blâme is in bringing about that situa- 
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tîon. Nor do I see how portlng earller, whlch must hâve eaused simllar 
changes of position In the Sprlng, whatever thèse changes were, could hâve 
made any materlal différence to the Buffialo. I hold the Sprlng, theref ore, not 
to blâme. 

8. The chlef embarrassaient In the case I flnd, as usual, as respects the al- 
légea fault of the other vessel. AU agrée that fanlt In vessel A. does not 
justify vessel B. though she has the right of way, In running Into A. when 
B. might avoid her by reasonable prudence and skill. The difficulty Is In the 
application of thls prlnciple. Hère the BufCalo was In her proper part of 
■ the channel. She had the right of way there, and she had the right to ex- 
pect that the Sea King would keep her tow In her own half of the water. 
The Spring was In effect negUgently allowed to drift under the Buffalo's 
bows, while the Buffalo dld not In fact stop, as she might doubtless hâve 
donc, in time to avold the Spring, whlch had sagged In her way. It Is a 
question of the BufCalo's notice of danger; and of what she had a reasonable 
right to expect that the Sea Klng could and would do to keep the Sprlng 
away. If there was no reasonable ground of appréhension, or if she had the 
right to expect that the Sea King would draw the tow away, up to the tlme 
when collision could no longer be avoided by the Buffalo, then she is not to 
blâme. The Mary Powell, 34 C. C. A. 421, 92 Fed. 408. 

There is no doubt that the Buffalo had notice of whatever danger there 
was, up to the time she came abreast of the tug. The tow had been plainly 
sagging to the westward. Instead of keeping Its distance and gradually 
broadenlng ofC as It approached, the tow, as the Buffalo's pilot says, "kept 
ail the tlme closlng in on us, until the Spring was about ahead." The Buffalo 
had added to the danger by running up partly abreast of the Pretoria, so 
that she could not turn to the right or left except for a few feet. The 
Buffalo had, however, previously slowed for one or two minutes, tumed 
towards the Pretoria as near as was saf e, and then stopped her englues, so 
that the Pretoria was slowly drawing past her. The Sea King, a tug of ample 
power, was seen to be turnlng more to the eastward, and would naturally 
soon pull the Sprlng out of the way. In that situation it was the Buffalo's 
duty to glve the Sea King reasonable time to do so by reversing as soon as 
It was apparently necessary. Contrary to my flrst Impressions, I must flnd 
upon the évidence that the Buffalo did so. 

Ail agrée that the tug and flrst barge passed the Buffalo at a reasonable 
and safe distance, estlmated variously at from 200 to 400 feet, giving rise to 
no appréhension whatever. AU also agrée that the distance of the flrst barge 
on passing was about the same as that of the tug, or only a little nearer. 
From the latter fact, which is nowhere disputed, It necessarily foUows, that 
while the Buffalo was moving from abreast of the tug to abreast of the first 
barge, the latter was puUed over to the eastward nearly as much as her 
préviens tailing to the westward; and as the Buffalo was moving forwards, 
thls could only hâve been done through a more easterly sheer of the tug 
about that time, whlch agrées wlth the wheelsman's testimony; so that the 
Une of the whole tug and tow was probably somewhat convex on the side 
of the Buffalo. The évidence on this point is not as explicit or consistent as 
could hâve been desired. 

But If the tug in the interval between her and the flrst barge almost whoUy 
overcame that barge's westerly tailing towards the Buffalo by her hauling to 
the eastward, so that the flrst barge was 150 or 200 feet distant on passing, 
the Buffalo had a right to expect that the same easterly pull would be con- 
tlnued by the tug, and that the Spring, which was astern of the Carleton 
by a simllar interval, would pass at nearly the same distance as the Carleton. 
The time available for hauling the Spring off to the eastward was greater, 
since the Buffalo's forward motion, with her englues stopped, was constantly 
diminishing; and this additlonal time was in fact considerably further In- 
creased by the Buffalo's reversai when abreast of the Oarleton, In con- 
séquence, it is said, of seeing the Spring port her wheel. Why the Spring 
was not hauled away as the Carleton had been, is explalned by the wheels- 
man of the tug, who testlfles that while the master was aft he starboarded, 
and resumed the former course of N. x E. % E. after passing the Buffalo and 
before collision, without the master's knowledge. 
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"Q. How long dld you carry the wheel aport, until you came back to the 
old course? A. Tlll she [the Bufflalo] had just passed us. Her stem was 
abreast of: us, thereabouts; then we starboarded, and put her on her course 
agaln « » • her old course, N. x B. % E. • • • The captaln was aft 
then. He dld not tell me. I knew enough for that myself. We were Just 
about on that course at the tlme the collision occurred • • * steadied 
before collision." 

Thus the tug's pull to the eastward was prematurely stopped, and the 
Spring's stem, whlch was "oTerlapplng" to the starboard side of the Buffalo 
when 500 feet away, was not hauled clear, as It doubtless would hâve been 
had the tug's course two points to the eastward been continued as it ought 
to hâve been. The Buffalo conld not hâve foreseen or antlcipated this last 
false maneuver of the tug, and the Buffalo In no way Induced this false 
maneuver. But for that, the Buffalo's measures would hâve been sufHcient 
to avold the Sprlng, and the wbole blâme must, therefore, rest upon the Sea 
Klng. 

Decree accordingly. 

Le Roy S. Gove, for the Sea King. 
James E. Carpenter, for libelant. 
Harrington Putnam, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Afïirmed, with interest and costs, on opinion of 
court below. 



GREAT NORTHERN RT. CO. v. BRUYERE. 

(Circuit Court of Appeals, Eighth Circuit. Marcb 24, 1902.) 
No. 1,587. 

1. Railroads— Removal of Thbspassbrs— Personal Injuries. 

Plalntlff boarded a caboose on defendant's frelght train to make In- 
qulrles from the conductor concernlng his wife, havlng expected her on 
ttiat train, and while he was stlU In the caboose, and waltlng for the 
conductor, the train started. When the conductor came, he demanded 
that plalntlff pay bis fare or get off, but refused to stop the train. 
Plalntiff stepped out onto the platform, and the conductor locked the 
door, leavlng hlm outslde, and he was thrown from the train by the 
sudden lurching of the caboose, after havlng attempted to re-enter. 
Helâ wrongful conduct on the part of the conductor, for whlch the Com- 
pany was liable If It was the proximate cause of the injury. 
8. Samb— Proximate Cause of Injury — Question fob Jury. 

The question whether the wrongful conduct of the conductor was the 
proximate cause of the Injury was for the jury, 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

W. E. Dodge (C. Wellington and C. J. Murphy, on the brief), for 
plaintiflF in error. 

James H. Bosard (R. H. Bosard, on the brief), for défendant in 
error. 

Before CAEDWELL, SANBORN, and THAYER, Circuit 
Judges. 
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THAYER, Circuit Judge. This is a suit for personal injuries 
brought by Richard N. Bruyère, tlie défendant in error and the plaintifï 
below, against the Great Northern Railway Company, the plaintiff in 
error. The plaintiff below gave évidence tending to show the follow- 
ing facts, which, in view of the verdict below, must be regarded by this 
court as having been established to the satisfaction of the jury : That 
he resided about six miles from Larimore in North Dakota; that on 
the evening of August 8, 1898, he went to the station of the défendant 
Company, in Larimore, with a view of meeting his wife, who had been 
at Grand Forks, and was expecting to return on defendant's freight 
train No. 15; that before that train arrived he heard that it had been 
taken possession of by a crowd of rioters, whom he termed "hoboes," 
at an intermediate station ; that when the train arrived at Larimore he 
was on the platform of the station, expecting his wife, and that con- 
sidérable excitement ensued, upon the arrivai of the train, which at- 
tended the arrest of the rioters ; that his wife did not get off the train, 
and, as he did not see the conductor, he went to the rear end of the 
train and boarded the caboose, with a view of interviewing the con- 
ductor and obtaining information concerning his wife; that, as the 
conductor was not in the caboose, he supposed that he was out making 
his report to the superintendent, and would return shortly, and that he 
accordingly remained in the caboose awaiting his return, and that while 
he was waiting the train started unexpectedly. 

The plaintiff below further testifîed that when the train started he 
supposed it would stop very shortly at the coal shed to coal up, and 
that in the meantime he could see the conductor and inquire about 
his wife; that when the train reached the coal shed, which was not 
far from the station, it was going faster, and did not stop, and that the 
conductor came in about that time ; that he explained to him why he 
was on the train, told him that he expected his wife was coming on 
that train, and that he was looking after her, and that he also inquired 
of the conductor if she had started from Grand Forks on the train ; 
that the conductor told him that no lady had started on the train with 
him that night from Grand Forks, and then told the plaintiff that he 
must get ofï of the train ; that at that time the train was going pretty 
fast, and that he told the conductor it was going too fast to get off 
with safety ; that the conductor then said he must pay his fare ; that 
he told the conductor there was no place he wanted to go to, and that 
he asked him to slack up ; that the conductor replied that he would 
not do so, and told him he must get off ; that he, the plaintiff, there- 
upon stepped outside of the door, to the rear platform, whereupon 
the conductor followed him and immediately closed the door and 
fastened it ; that he first went to the left-hand side of the train and 
looked along the side thereof and could see the train bending as 
though going round a curve ; that he then went back to the door and 
tried it and shook it, but that it was fastened, so that he could not get 
in; that he thereupon went to the right-hand side of the platform, and 
was going to sit down there, when the caboose lurched and threw him 
to the ground, injuring him seriously, where he lay unconscious until 
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near daylight, when he was revived by a shower and managed to get 
to a house which was about half a mile distant from the track. The 
plaintiff testified further, and in substance, on his cross-examination, 
that when the train started unexpectedly he intended to get off at the 
coal shed, where he supposed that the train would stop ; that he didn't 
want to go anywhere as a passenger, his purpose being simply to see 
the conductor and obtain information about his wife; that the coal 
sheds were about half a mile from the station, and that when the train 
reached that point it was going pretty fast ; that he wanted to get ofif 
there; that when the conductor demanded his fare he refused to pay 
it, telling him he didn't want to go anywhere ; that he, in fact, wanted 
the conductor to stop the train ; that when he went out on the plat- 
form he went there "to show the conductor that the train was going 
too fast for any man to get off safely"; and that the conductor fol- 
lowed him to the door, and, immediately after he had passed through 
it onto the platform, closed it and fastened it. 

The trial court instructed the jury, in substance, that the plaintiff 
below was wrongfully upon the train, even though he boarded it for 
the purpose above stated ; that he had no right to ride upon the train 
for the purpose of meeting the conductor and making inquiries about 
his wife ; that he had no right to insist that the train should be stopped, 
after it had started, to let him off ; and that it was his duty to hâve 
paid his fare when it was demanded and to hâve ridden until the train 
reached a regular station where he could get off. No exception could 
well be taken to this part of the charge by the défendant company, 
and none was taken. But the court proceeded to say : 

"The plaintiff belng wrongfully upon the train, the conductor had a per- 
fect right, under the law, to remoTe him from the train, but in the exercise 
of that right he was charged with the duty net to unnecessarily expose the 
plaintiff to danger, The fact that the plaintiff was wrongfully upon the 
train would glve the conductor no right elther to injure him or expose him to 
danger. He, therefore, had no right to Inslst upon the plalntiff's leavlng 
the train whlle it was In motion. His duty was either to stop the train and 
put the plaintiff ofC, if he declded that the plaintiff must leave the train, 
or to carry the plaintiff to the nearest station. This brings us to the Issue 
of fact In the case upon which there Is a conflict of évidence. Plaintiff 
says, In substance, that the conductor ordered him to leave the train, and 
that he stepped to the door for the purpose of pointlng out that the train 
was going so fast that he could not leave It, and that the conductor shut the 
door, and locked It, thus fastenlng him out upon the platform. If you 
belleve that is a true statement of the occurrence, the conduct of the con- 
ductor was wrdngful, and If that wrongful conduct was the proxlmate cause 
of the plalntiff's Injuries he Is entitled to recover, unless he himself was 
gullty of contrlbutory négligence, which I wlll presently explaln to you more 
fully. Shuttlng the plaintiff out on the platform, if you flnd that he was 
shut out upon the platform, would be the proxlmate cause of plalntiff's In- 
juries, If those Injuries were the natural and probable resuit of that aet, 
and such as a reasonable and prudent man would bave foreseen as likely to 
resuit therefrom." 

It is urged that error inheres in this portion of the charge, and the 
exception thereto raises the only question to be determined, namely, 
whether the act of the conductor in locking the door and compelling 
the plaintiff to ride on the platform, instead of on the inside of the 
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caboose, was a wrongful act, for which the défendant company can 
be held liable, assuming, as the lower court held, that the plaintifï 
was wrongfuUy on the train, and not entitled to the rights of a pas- 
senger. 

In view of ail the circumstances of the case, we entertain no doubt 
that the question last stated should be answered in the affirmative. 
It was obviously more dangerous to ride on the platform, where one 
standing or sitting was liable to be thrown ofï by the lurching of the 
car, than to ride on the inside. We may well take judicial notice of 
the fact that the platform of a car is not as safe a place to ride as the 
inside, because it is a common practice of railroad companies to place 
notices on the doors of their cars warning people not to ride on the 
platform because of the enhanced danger. Nor do we find any évi- 
dence in this record which furnishes a reasonable excuse for the con- 
duct of the conductor in locking the plaintiff out on the platform and 
compelling him to ride there and incur the unnecessary risk ot beiv; , 
thrown ofï. He had boarded the train for a laudable purpose, and it 
had started unexpectedly, and had not stopped at the coal sheds, 
where he supposed it would stop, according to the usual custom. 
Moreover, the car, on the inside, does not seem to hâve been over- 
crowded, and the plaintifï was making no unseemly noise or disturb- 
ance to annoy other passengers in the caboose, if there were any. 
The fact, therefore, that he refused to pay his fare, did not warrant 
the conductor in locking him out on the platform, when the train was 
going at such speed that the plaintifï did not dare to jump ofï. The 
conductor's action in that matter must be pronounced wrongful and 
wanton, in that, without any sufificient cause or excuse, he willfully ex- 
posed the plaintifï to unnecessary danger. 

The charge of the lower court is further criticised because it per- 
mitted the jury to détermine, as a question of fact, whether the wrong- 
ful act of the conductor in locking the plaintifï out on the platform 
was the proximate cause of the injury, but in view of the plaintifï's 
own testimony, showing his attempt to get on the inside of the car 
after the locking of the door, and how he happened to be thrown ofï 
by the lurching of the car, we do not well see how the lower court 
could hâve acted difïerently. The question of proximate cause is 
usually one for the jury, as it certainly was in this case. Railway Co. 
V. Yeargin, 48 C. C. A. 497, 109 Fed. 436, 439; Railway Co. v. 
Kellogg, 94 U. S. 469, 474. 24 L. Ed. 256. 

The question whether the plaintifï, after he was locked out on the 
platform, conducted himself as a prudent man should hâve done in 
his situation, or contributed to his own hurt by a want of ordinary 
care, was also submitted to the jury under proper instructions, and was 
decided adversely to the défendant company. 

We fînd no error in the record, and the judgment below is accord- 
ingly afïirmed. 

SANBORN, Circuit Judge. I dissent in this case, because, in my 
opinion, the closing and locking of the door of a moving car against 
a trespasser upon the platform is not, as a matter of law, conclusive 
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évidence of a willful or reckless intent to injure him, and this was the 
légal efïect of the charge of the court below. It charged the jury that 
the act of the conductar in closing and fastening the door was a 
wrongful act, and that if this act was the proximate cause of the injury 
the Company was liable for it. This charge took from the jury the 
question whether or not this act evidenced a willful or reckless intent 
to injure the plaintiflf, and prevented their considération of this ques- 
tion. The plaintifif was a trespasser upon the train. The only duty 
of the Company or of the conductor of the train to him was to abstain 
from wanton or reckless injury to him. Purple v. Railroad Co. 
(C. C. A.) 114 Fed. 123; Condran v. Railroad Co., 67 Fed. 522, 
523, 14 C. C. A. 506, 508; McVeety v. Railway Co., 45 Minn. 269, 
47 N. W. 809, II L. R. A. 174, 22 Am. St. Rep. 728; Way v. Rail- 
road Co., 64 lowa, 48, 19 N. W. 828, 52 Am. Rep. 431. In TrumbuU 
V. Erickson, 97 Fed. 891, 893, 38 C. C. A. 536, 538, this court held 
that it was not, as a matter of law, conclusive évidence of even ordinary 
négligence for a passenger to ride upon the platform of a moving 
car when he could hâve occupied standing room within the car. If 
it is not conclusive évidence of ordinary négligence for one to ride 
upon the platform of a moving car, it cannot be conclusive évidence 
of a willful or reckless intent to injure a tramp or a trespasser to close 
the doors of the car against him when he is riding upon its platform. 
It may be that such an act under some circumstances would be évi- 
dence from which a jury might infer a malicious or reckless intent to 
injure, but I cannot persuade myself that it is conclusive évidence of 
such an intent, because it does not seem to me doubtful that ail rea- 
sonable men would not agrée that such an act indicates axiy willful 
or reckless intent on the part of the conductor who closes the door 
to injure the trespasser, and this is the test by which the question 
should be answered. Speer v. Board, 88 Fed. 749, 754, 32 C. C. A. 
ICI, 107 ; Railroad Co. v. Jarvi, 53 Fed. 65, 70, 3 C. C. A. 433, 438. 
For this reason I think the judgment below should be reversed, and 
a new trial should be granted. 



MEXIOAN CENT. RY. CO., Limited, v. SPRAGUB3. 

(Circuit Court of Appeals, Fifth Circuit March 4, 1902.) 

No. 1,072, 

Mastbr and Servant— Nbgmgencb of Fbllow Servant — Laws dp Mexico, 
The common-law doctrine as to the nonllablllty of employers to an 
employé for the négligence of a fellow servant Is not In force In the 
repnbllc of Mexico; and under the laws of that country a railroad Com- 
pany Is Uable for ail faults or accidents whlch may occur through the 
négligence, Imprudence, or want of capaclty of Its employés, whether 
the person Injured be an employé or a stranger. 

In Error to the Circuit Court of the United States for the Western 
District of Texa,s. 
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T. A. Falvey and Waters Davis, for plaintiff in error. 
Millard Patterson and C. N. Buckler, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. The défendant in error, W. B. Sprague, plaintifï 
below, brought suit against the Mexican Central Raiiway Company, 
Limited, to recover damages for personal injuries sustained by him 
September 20, 1899, at or near Cardenas, republic of Mexico, while 
engaged in his duties as engineer and road master of the raiiway 
Company, in riding on one of said company's cars which was wrecked. 
This case grew out of the same accident which resulted in the injury 
of E. S. Conway, who had a suit hère on writ of error at the last 
term of this court. Raiiway Co. v. Conway, 48 C. C. A. 147, 108 
Fed. 932. The issues in this case, however, are différent from those 
in the Conway Case. In both cases the ground of recovery is upon 
two allégations of négligence, namely: First, the négligence of P. 
T. Lavelle, the engineer in charge of the engine, in running his en- 
gine recklessly; and, second, négligence in having a defective triple 
valve on the caboose on which plaintifï and Conway were riding. 
In the Conway Case it was contended that the company was négligent 
in retaining Lavelle in its service, he being incompétent on account 
of drunkenness, which incompetency was brought to the notice of 
défendant raiiway company through Lavelle's gênerai réputation. In 
the présent case, however, it îs not contended that Lavelle was in- 
compétent, or that the défendant had any notice of his incompetency, 
but it is insîsted that he was négligent upon this particular occasion. 
In the Conway Case défendant failed to présent any proof as to the 
condition of the triple valve on the caboose, and Conway's state- 
ment that it was out of order was not in said former case contro- 
verted. On the other hand, Conway's statement was strenuously de- 
nied in the présent case, and défendant produced proof to show that 
the triple valve was in good condition. The proof in the présent 
case establishes the négligence of Lavelle in the opération of his 
engine, but may be said to leave in doubt the question of the condi- 
tion of the triple valve, upon which question the testimony was con- 
flicting. The court upon this statement of the évidence, neverthe- 
less, charged the jury to find a verdict for the plaintifï. In view d 
the confîicting évidence as to whether or not the triple valve was 
really defective, the action of the court in instructing to find for plain- 
tifï is erroneous, unless défendant is liable in this suit for the négli- 
gence on the part of Lavelle. 

The plaintiff, an engineer and road master of the raiiway company, 
was at the time of his injury, and while riding on the train of which 
Lavelle was the engineer, a fellow servant with Lavelle (see Railroad 
Co. v. Stuber, 48 C. C. A. 149, 108 Fed. 934 ; Railroad Co. v. Smith, 
14 C. C. A. 509, 67 Fed. 524, 31 L. R. A. 321 ; Tomlinson v. Rail- 
road Co., 38 C. C. A. 148, 97 Fed. 252) ; and thus the question before 
us, shortly stated, is whether the court below erred in holding that, 
under the pleadings and proof in this case and the légal presump- 
tîons applying in such cases, the common-law doctrine denying the 
114 F.— S5 
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liability of employers to an employé for the négligence of a fellow 
servant is not in force in the republic of Mexico. 

The plaintifîf pleaded and proved the foUowing laws from the Codes 
of the republic of Mexico : 

"Art 801. The civil llablUty arlslng from an act ot omission contrary to a 
pénal law eonslsts In the obligation Imposed on the party liable, to malse (1) 
restitution, (2) réparation, (3) Indemnlzation, and (4) payment of judicial ex- 
penses." 

"Art. 304. Eeparatlon comprehends: The payment of ail the damages 
caused to the injured party, to his family or to a third person, existing and 
not slmply possible. If euch damages are actual, and arlse directly and Imme- 
dlately from the act or omission complained of , or there be a certainty that 
such act or omission must necessarlly cause, as a proxlmate and Inévitable 
conséquence." 

"Art 326. No person can be charged wlth civil liability upon an act or 
omission contrary to a pénal law, unless It be proven that the party sought 
to be charged usurped the property of another; that wlthout right he caused, 
by himself, or by means of another, damages or Injuries to the plaintiff; or 
that, the party sought to be charged being able to avold the damages, they 
were caused by a person nnder his authorlty. 

"Art. 327, Whenever any of the conditions of the precedlng articles are 
established, the défendant shall be clvilly liable wlthout regard to whether 
he be absolved or condemned to criminal liability." 

"Art 330. In order that masters may be held clvilly liable through their 
clerlis and servants, accordlng to the provisions of articles 326 and 327, it 
is an Indispensable condition that the act or omission of the clerlcs or servants 
causing the liability shall occur In the service for which they were employed. 

"Art. 331. Under the condition of the precedlng article, those Uable are 
• • ♦ rallroad companies." 

Transitory Law, Pénal Code: 

"Art 26. Untll It Is determlned in the new code of procédure what judges 
shall bave jurlsdictlon and the mode of proeeeding, In sults to enforce civil 
liability, the following rules shall be observed: * * * (5) Actions to en- 
force the civil liability may be brought before a court of civil jurisdlctlon, 
whether or not the criminal proeeeding bas been commenced; but while the 
latter is pending, the proeeeding in the former shall be stayed." 

"Art 184. Companies [railway] are liable for ail faults or accidents which 
may occur through tardlness, négligence, Imprudence or want of capaclty of 
their emï^oyés." 

The following is from the statement of Lie. Andres Horcasitas, one 
of the judges of the suprême court of the republic of Mexico, which 
was introduced in évidence without objection : 

"In answer to the question as to whether or not under the laws of Mexico, 
where two men are employed by the same employer or by the same rallroad, 
and are engagea In the same common service, and through the négligence 
or carelessness of one of the men so employed the other receives an injury 
wlthout any fault upon bis part, the courts of the republlc of Mexico hold 
the master or rallroad company liable for such InJury, I wlU state that, al- 
thougb It would not be easy to designate any sentence In which such a case 
haa been declded, I certainly can assert that, according to the articles of the 
Pénal Code before mentloned, the liability of the rallroad company for com- 
pensation for loss and damage caused by the négligence of its employés Is 
clearly shown, whether the Injured party ia a stranger to the company or 
whether he bears the character of an employé of the same company; aa a 
phllosophlcal study of the law wlU at once show that the liability of the 
company cannot be àltered by the character of the Injured party, unless in 
the case where he himself Is the person to be held liable. In my opinion, 
there can be no doubt that articles 326, S27, 330, and 831, and others of the 
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same character, In the Pénal Code of the Fédéral District, establish the 
llablllty of the railroad companies for the Personal injuries that are caused 
tbrough the négligence of one of thetr employés, and suflered by another 
employé of the same company, and that the same rules are laid down in 
the pénal législatures of the States of the Fédération, whlch, as already, 
hâve almost ail adopted the same pénal code, whlle those which hâve enacted 
différent pénal laves dld not make any provision on thls point différent to 
those of the Fédéral District" 

Under our construction of thèse articles in the codes of Mexico, 
in connection with the évidence of Judge Horcasitas, the common- 
law doctrine as to the nonhability of employers to an employé for 
the negfligence of a fellow servant does not exist in Mexico, but, on 
the contrary, railway companies in the republic of Mexico are liable 
for ail faults or accidents growing out of the négligence, imprudence, 
or want of capacity of their employés, and the employé of a railroad 
corporation does not assume as one of the risks of his employment 
the négligence of his co-employé to the exclusion of the employer's 
liability. 

This construction of the laws of Mexico proved in this case is sup- 
ported by the fact that in the republic of Mexico the common law 
never did prevail, but the prevailing system was that of the civil 
law, under which, as we understand, the fellow-servant doctrine as 
known in the common law never was recognized. This construc- 
tion is also supported by the following: Railroad Co. v. McDuffey, 
25 C. C. A. 247, 79 Fed. 934; Railway Co. v. Robinson, 14 Can. 
Sup. Ct. 105 ; Barksdale v. City of Laurens (S. C.) 36 S. E. 661 ; 
Pol. Torts, 85. 

Entertaining thèse views, we find no error in the record of this 
case warranting a reversai of the same, and the judgment of the cir- 
cuit court is therefore afïirmed. 



CITY OP ELIZABETH v. FITZGERALD. 

(Circuit Court of Appeals, Thlrd Circuit February 2S, 1902.) 

No. 25. 

1. TwAii— BPKCiAii Submissions to Jdrt— Power of Court. 

A circuit court has power in a proper case to make a spécial submis- 
slon of questions of fact to the Jury as a preliminary to the gênerai sub- 
mission of the case or the direction of a verdict 

8. Bamb— Question kor Jury. 

The questions whether a contractor with a city had performed the 
work in substantial compliance with the contract and whether the re- 
fusai of the clty's officers to certify that it had been so doue, and to ap- 
prove the same, was unreasonable, are questions of fact and, where 
material, and the évidence is conflicting, are proper questions for sub- 
mission to a Jury. 

B. CONTRACTB— RiaHT OF RbCOVBRT— SUBSTANTIAL PERFORMANCE. 

A substantial performance of a contract is suiHclent to entitle the party 
80 performing to recover thereon. 
4. Same— Arbitrart ok Unreasonable Refusai, to Approvk Wobk. 

A provision of a contract to perform work for a clty requlrlng the 
contractor to obtain the certificate of the city engineer that the work 
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has been done In accordance with the contract, and the approval of snch 
work by certain boards or commlttees before he Is entltled to payment 
theref OFi doès not deprlve him of the rlght to recover for the work, 
where It has been dône lu substantlàl conformity to the contract, because 
the clty's offlcers arbitrarily or unreasonably refuse the certiflcate and 
approval called for.i 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

James C. ConnoUy, for plaintiff in error. 
Henry B. Twombly, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Michael Fitzgerald, the défendant in 
error, brought an action against the city of Elizabeth, the plaintifï in 
error, to recover for work done by him under a contract for paving 
one of the streets of that city. It was defended upon the ground that 
the work had not been done in accordance with the contract, nor certi- 
fied, approved and accepted in conformity with its terras; and upon 
its appearing that a portion of it did not literally and exactly conform 
to the spécifications, and that the certificates, approval and accept- 
ance referred to had in fact been withheld, the court was asked to di- 
rect a verdict for the défendant. Instead of doing this, the learned 
judge submitted to the jury the following questions : 

"First Dld the plalntlfE do the work of paving South Part street Bub- 
stantlally aceordlng to hls contract and spécifications? Second, (a) The city 
surveyor havlng refused to certlfy that the work had been done In accord- 
ance with the contract and spécifications, was that certlficate unreasonably 
refused? (b) The commlttee on streets and parks, as well as the street com- 
mlssloner and the Inspecter, havlng severally refused to approve and accept 
the plalntlffs work, was that approval unreasonably refused?" 

Each of thèse questions was afïirmatively answered, and thereupon 
the jury was instructed to render a gênerai verdict for the plaintiff in 
such sum as, upon the évidence, might appear to be due to him ; and 
this it accordingly did. This mode of procédure, though exceptional, 
was by no means unprecedented, and it was, we think, properly re- 
sorted to in this instance. By the answers of the jury to the spécifie 
interrogatories propounded, the questions of fact which the court 
deemed material were distinctly resolved, and by the "gênerai verdict" 
the damages to which (if to any sum) the plaintiff was entitled were 
duly assessed. We are therefore to décide: (i) Whether the ques- 
tions submitted were, if material, properly for détermination by the 
jury; and, if they were, then (2) whether a substantial performance 
of the contract on the plaintiff 's part was sufificient to support his right 
of action thereon ; and (3) whether, if it was, an unreasonable refusai 
to certify, approve and accept his work precluded him from recovery. 

I. The first of thèse points présents no difïiculty. Whether the 
plaintiff's work had been done substantially according to the contract, 

1 See Oontracts, vol. 11, Cent Dlg. §5 1308 [1, 11, n, vw, w], 1310; 1897 Dlg. 
I 118 UV, 1898 Dlg. 5 126 [d]; 1899B Dlg. S 159 [d]; 1900 A Dlg. { 150 [b]; 
1901A Dlg. i 111 [e]. 
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and whether the refusais of the city's officcrs to certify that it had 
been so done, and to approve and accept it, were unreasonable, were 
questions of fact ; and, as the évidence respecting them was conflicting, 
the court was unquestionably right in referring them (their relevancy 
being assumed) to the jury for détermination. The extent to which 
the work done was not in exact conformity with the spécifications 
was itself a subject of controversy. It was not conclusively shown, on 
the one hand, that the variances were so trivial as to warrant a binding 
ruHng that they were unsubstantial, or, on the other hand, that they 
were so obviously important as to require the court to charge that they 
must be regarded as substantial. Therefore the question of substan- 
tial performance, if legally pertinent, was necessarily for the jury ; and 
that the reasonableness of the refusais to certify and approve, if at 
ail open to inquiry, was for décision by it, and not by the court, is, 
upon familiar principles, indubitable. 

2. The jury having found that the plaintiflf did his work substantially 
according to the contract, a sufficient compliance therewith on his part 
was competently ascertained. "The rule is that a substantial perform- 
ance must be established to entitle the party claiming the benefît to 
recover, but this does not mean a literal compliance as to ail détails." 
Desmond-Dunne Co. v. Friedman-Doscher Co,, 162 N. Y. 486, 56 
N. E. 995; McCartan v. Inhabitants of Trenton, 57 N. J. Eq. 571, 
41 Atl. 830 "Whether * * * alleged defects are substantial or 
unimportant is a question of fact for the jury. Substantial perform- 
ance of the entire contract is sufficient, and the jury may properly 
so fînd." Pitcairn v. Philip Hiss Co., 113 Fed. 493. 

3. The second question propounded to the jury correctly assumed 
that the contract provided for certification of the work by the city sur- 
veyor, and for its approval and acceptance by the committee on streets 
and parks as well as by the street commissioner and the inspector, and 
also that such certification, approval and acceptance had been sev- 
erally refused ; so that the only question submitted was, were they un- 
reasonably refused ? We hâve already said that this question, if legally 
pertinent, was properly referred to the jury, and we now add that, in 
our opinion, it was a material and important question in the cause. 
As was said by the learned trial judge, the plaintifif could not, by un- 
reasonable refusais to certify and approve his work, "be deprived of 
the fruits of his labor." The jury was not left without guidance as 
to what would constitute an unreasonable refusai. Upon that subject 
the court said to them : 

"Some courts hâve gone so far as to say that, where a man had sub- 
stantially, In good faith, complled with the contract, and a certiflcate was 
dlstinctly refused him, without any reason glven, or without any reason 
existing, then that would be unreasonable, and the certiflcate could be dls- 
pensed with. But what bave we hère? Do you consider that thèse men are 
acting whimsically; that they are not acting with good judgment; and, 
beeauso they honestly believe, and hâve reason to believe, that this work 
lias not been done according to the contract and spécification, that It Is not 
a good jobV They tell you what they bave seen there, and what defects 
tiiere are in it; and certainly, if what they say is true, they are far from 
acring iiDreasfUjably in tiie inatter. And as a part of what you can Judge 
as to whi-ther tbey are acting unreasouably is their very appearance hère, 
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and the way !n whlch they gave thelr testlmony, and ail that bas occurred 
about thèse meetings, wltb the parties to It, and what has passed back and 
forth between them." 

Hence it must be understood that, by answering the second question 
affirmatively, the jury found that the officers of the city, in refusing 
the certification and approval in question, had acted, not upon honest 
belief that the work had not been donc according to the contract, but 
whimsically, and without cause ; and surely such conduct may, without 
exaggeration, be characterized as unreasonable. Had, then, the de- 
fendant's officers the right to Jirbitrarily refuse the certificates and ap- 
proval called for by the contract ? Both in reason and upon authority 
it is clear that they had not. "When the considération furnished is of 
such a nature that its value will be lost to the plaintiff, either whoUy 
or in great part, unless paid for, a just hésitation must be felt, and clear 
language required, before deciding that payment is left to the will, 
or even to the idiosyncrasies, of the interested party. In doubtful 
cases courts hâve been inclined to construe agreements of this class 
as agreements to do the thing in such a way as reasonably ought to 
satisfy the défendant." Hawkins v. Graham, 149 Mass. 284, 21 N. E. 
312, 14 Am. St. Rep. 422; Welch v. Woodworking Co., 61 N. J. 
l<aw, 57, 38 Atl. 824; Elevator Co. v. Clark, 26 C. C. A. 100, 80 
Fed. 705 ; Mitchell v. Dougherty, 33 C. C. A. 205, 90 Fed. 639. 

AU of the 12 spécifications, except the eleventh, hâve been covered 
by what has been said, and that onè is without merit. The only spé- 
cifie objection which was made upon the trial to the admission of the 
certificates, which it is now coîitended should hâve been excluded, was 
that they were "objected to until the exécution of the same has been 
proven." Thereupon the required proof was made, and then followed 
a gênerai objection, the ground of which was not stated, but which, 
from the argument in this court, appears to be that there was not 
"proper proof of their having been executed or properly filed." As 
we hâve said, the proof of exécution demanded by the objection as first 
made was in fact supphed, and we would not be disposed to hold that 
the court erred in failing to observe, without having its attention di- 
rected to the matter, that they had not been shown to hâve been also 
"properly filed," even if there had been no évidence that they had been. 
But inspection of the record has satisfied us that the proof of filing, as 
well as of the exécution of the papers, was amply sufïicient to warrant 
their réception in évidence; and therefore, apart from the considéra- 
tion just suggested, the eleventh spécification of error cannot be sus- 
tained. 

The judgment of the circuit court is affirmed. 
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In re CELBSTINB. 
(District Court, D. Washington, N. D. March 25, 1902.) 

t PBDERAIi CoaBTS— JURISDICTION — SdiTS BY IndiANS. 

The circuit and district court» ot the United States hâve no jurisdlc- 
tlon except such as congress has given them by law, and there Is no 
law conferring Jurisdiction upon either of a suit merely because an 
Indian, who is a ward of the government, Is a party, or his Personal 
rlghts are Involved. 

a. BaMB— AUTHOKITY OP InDIAN AgENT TO StJB. 

There Is no statuts authorizing an Indian agent to sue for the 
beneflt or protection of the Indlans under his charge, so as to bring 
such a suit wlthin the provision of Rev. St. § 563, whlch givea tho 
district court jurisdiction "of ail suits at common law brought by 
the United States, or by any officer thereof authorized by law to sue." 
On the contrary, It is the right and duty of the government Itself to 
maintain such sults as are necessary to protect the rights of tribal In- 
dlans. 
8. Habbas Corpus— Parties— Substitution of United States as Petitioneb. 

A district court will not make an order permlttlng the United Statea 
to be substltuted as petitioner for a wrlt of habeas corpus In a pro- 
ceeding of which, as Instituted, the court is wlthout Jurisdiction, at 
least unless such anomalous action is shown to be necessary to prevent 
a fallure of Justice. 
4. Indians— Status of Ali.ottke op Lands in Sbveraltt. 

An Indian born within the United States, to whom an allotment of 
land in severalty has been made pursuant to law, becomes, under 
Act Feb. 8, 1887 (1 Supp. Rev. St [2d EdJ p. 53G), a citizen of the 
United States, with ail the rights, privilèges, and immunities of such, 
among which Is the right to sue in any proper forum, fédéral or state, 
and thereafter the government is reiieved from the duty of representing 
hlm In sults Involvlng his Personal or domestic rights. 

Application by Josie Celestine for a writ of habeas corpus. On 
retum challenging the jurisdiction of the court. 

E. E. Cushman, Asst. U. S. Atty., for petitioners. 
Richard Osborne, for respondents. 

HANFORD, District Judge. Upon the pétition of Mrs. Josie 
Celestine, an Indian woman residing on the Tulalip Indian réservation, 
and Dr. Buchanan, United States Indian agent in charge of said 
réservation, this court granted a vvrit of habeas corpus against George 
Sidwall and his wife, who are Indians residing near Seattle, and not 
upon an Indian réservation, for the purpose of inquiring into the cause 
of the alleged détention of Annie George, an infant child of the peti- 
tioner, Mrs. Josie Celestine. The object of the proceeding is to re- 
store to Mrs. Celestine the custody and control of her child. By their 
retum to the writ, the respondents admit the parentage of the child, 
admit that she has been in their care since the death of her father, 
and admit that they hâve refused to give up the child to her mother; 
but they urge that they hâve become attached to the child, and that 
they are willing and anxious to keep and provide for her as their own 
child, which they are able to do. They also deny the jurisdiction of 
the court to interfère in the matter. 

The question of jurisdiction is serious, and must be decided before 
ihe court can give considération to the merits of the controversy. 
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The case was instituted and has been conducted by the United States 
district attorney upon tiie theory that tlie Indians are wards of the 
national government, that congress has plenary power to make laws 
for their protection and affecting their rights, that the executive de- 
partment ol the government exercises authority over the Indians, and 
that the fédéral courts should hear their complaints and adjudicate 
questions affecting their rights. This theory has a plausible sound, 
but it is erroneous in assuming that the courts may exercise jurisdic- 
tion in cases properly cognizable therein on that ground alone. Con- 
gress has power to define the jurisdiction of the courts inferior to the 
suprême court, and from the beginning the rule has been steadily ad- 
hered to that thèse courts hâve no jurisdiction except that which con- 
gress has conferred by law. Authority is given by law to this court 
to issue writs of habeas corpus, but this authority can only be exercised 
in cases of which the court has jurisdiction. In re Burrus, 136 U. S. 
586, 10 Sup. Ct. 850, 34 L. Ed. 1500. The right to invoke the juris- 
diction of the fédéral courts has not been given to the Indians, nor is 
jurisdiction given to the courts to adjudicate questions with respect to 
the domestic relations of the Indians or other people. The gênerai 
jurisdiction of the district court is conferred and defined by the acts 
of congress now included in section 563, Rev. St., and in the enumera- 
tion of the powers therein conferred the nearest approach to this case 
is in the fourth subdivision, by which jurisdiction is given "of ail 
suits at common law brought by the United States, or by any officer 
thereof, authorized by law to sue." 

Therefore our inquiry is narrowed down to the question whether an 
Indian agent of the United States is authorized by law to sue for the 
benefit or protection of Indians, and my attention has not been 
directed to any statute giving to such officer any such authority. On 
the contrary, it has been decided in several cases that it is the right 
and duty of the government itself to maintain such suits as may be 
necessary for the protection of the rights of the Indians. 16 Am. & 
Eng. Enc. Law (2d Ed.) 226; U. S. v. Boyd (C. C.) 68 Fed. 577; U. S. 
V. Flournoy Live Stock Co. (C. C.) 69 Fed. 886; Id., 71 Fed. 576; U. S. 
V. Winans (C. C.) 73 Fed. 72. The reasons above given lead me to 
the conclusion that whilst the government may, in performance of the 
paternal functions which it has assumed with respect to Indians who 
are neither aliens nor citizens, maintain suits and actions in any form 
when necessary for their protection, Indian agents cannot of their own 
volition assume like authority. They must show authority conferred 
by law, or else this court cannot take jurisdiction. Congress can 
confer the necessary authority upon those ofïicers, but it has not done 
so, and therefore this court does not hâve jurisdiction of this case. 

The district attorney, in behalf of the United States, has asked for 
leave to intervene and carry the case through as if the government had 
appeared as a party of record at the commencement of the case, but 
it would be an irregular proceeding for a new party to intervene in a 
case of which the court has no jurisdiction. I believe that there is no 
précèdent for a proceeding so extraordinary as this would become if 
the national government should now appear in the rôle of a petitioner 
for a writ of habeas corpus. I am not prepared to say that the gov- 
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ernment cannot do such a thing if it should be necessary in any case 
in order to prevent a failure of justice, but it is not necessary in this 
instance. I say that it is not necessary, because the évidence shows 
that the mother of this child is now married to an Indian to whom an 
allotment of land has been made pursuant to a law of the United 
States, and, being a Tulalip Indian, I hâve a right to infer that he was 
born within the United States. Such an Indian is a citizen of the 
United States, and entitled to ail the rights, privilèges, and immunities 
of other citizens, including the right to sue in the proper forum. Con- 
gress has relieved the government of responsibility in such cases as 
this by conferring the rights of citizenship upon Indians to whom allot- 
ments of land hâve been made. I Supp. Rev. St. (2d Ed.) p. 536 ; U. S. 
v. Kopp (D. C.) 110 Fed. 160. Equality of rights and of responsibili- 
ties is an incident of citizenship, and those Indians who hâve become 
citizens may be likened to the negroes in this country since their en- 
franchisement by the fifteenth amendment to the constitution, of whom 
the suprême court, in an opinion written by Mr. Justice Bradley, has 
said: 

"When a man has emerged froro slavery, and by the ald of beneflcent 
législation has shaken offl the Inséparable concomitants of that state, there 
must be some stage In the progress of his élévation when he takes the rank 
of a mère citizen, and ceases to be the spécial favorite of the laws, and 
when hIs rights as a citizen or a man are to be protected in the ordlnary 
modes by whleh other men's rights are protected." Civil Rights Cases, lOÔ 
U. S. 25, 8 Sup. et 31, 27 L. Ed. 844. 

In view of their status as citizens, I consider that the mother 
and stepfather of this child should be permitted to seek an adjudica- 
tion of their controversy with respect to her in the state court which 
has jurisdiction of such causes. 

A judgment of dismissal for want of jurisdiction will be entered. 



MARTIN V. BERWIND-WHITB COAL MIN. CO. 

(Circuit Court, D. Pennsylvanla. March 21, 1902.) 

Damaghs— Brbaoh of Contbact— Stipulated Damaoes in Coai, Lbase. 

A coal lease provlded that the lessee should mine not less than a 
stated number of tons per year durlng the term, and should pay royalty 
on such number of tons, whether mined or not Ueld, that such provi- 
sion was one for liquidated damages in case of nonperformance by the 
lessee in whole or In part, and not for a penalty, and that where he 
abandoned the lease before the end of the term wlthout good cause, he 
was liable for damages In the sum so stipulated, wlthout regard to the 
value to the lessor of the coal remalning In place. 

At Law. Trial to the court. 

R. M. Schick and Austin O. Furst, for plaintifif. 
David L. Krebs, for défendant. 

J. B. McPHERSON, District Judge. By agreement of the parties, 
this suit was tried before the court without a jury, and it now be- 
comes my duty to state the conclusions of fact to which I hâve 
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been brought by a considération of the évidence. The action is 
brought to recover damages for the breach of a mining contract, 
by which the plaintiff leased to the défendant a seam of coal under 
a _ tract of land in the county of Cambria, state of Pennsylvania, 
with the right to mine, transport, and sell, and the défendant agreed 
to mine and ship not less than 75,000 tons annually after the first 
year, and to pay a royalty of 10 cents for each ton of this quantity, 
vvhether mined or not, and for each ton mined and shipped in ex- 
cess of such quantity. The contract was to run for 10 years from 
January 5, 1891, and this period had expired when the suit was 
begun. The défendant began to mine the coal, but in a few months 
reached a part of the seam in which the coal was so inferior in 
quality as to be unmarketable. The opening was driven into this 
material for some distance, and the défendant then ceased to mine. 
Thereupon the plaintifï, with the defendant's consent, drove the mine 
still further, in order to détermine whether the trouble was merely 
local, and, after some months of work, passed through this inferior 
section of the seam, and came to marketable coal. Nevertheless 
the défendant refused to go on with the opération, and did nothing 
more during the term of the lease. The plaintiff's claim is for the 
sum of $7,500 a year, being the royalty of 10 cents upon the mini- 
mum quantity that the défendant had agreed to take out during 
the last nine years of the lease. 

Two défenses are set up, each raising a question of fact. The 
fîrst is that the seam contained nothing that could be properly called 
coal, — nothing but an unmerchantable compound of slate, sulphur, 
clay, and coal, — and therefore that the considération for the lease 
had whoUy failed. To this the plaintifï replied, that, while it is true 
that unmerchantable coal rendered the seam valueless for a short 
distance, he had opened the mine beyond that section, and had come 
upon good coal, fit for the market, which the défendant neverthe- 
less refused to take out. The second défense is that possession of 
the leased premises was surrendered by the défendant and accepted 
by the plaintifï, and that the contract was thus brought to an end. 
The plaintifï declared this défense to be unfounded, and both par- 
ties hâve ofïered évidence in support of their respective contentions. 
I hâve examined with care the évidence concerning both défenses, 
and am clearly of opinion that the weight of the évidence is with 
the plaintifï upon both. I shall not discuss the testimony, nor find 
the facts specially, believing such a course to be unnecessary, but I 
shall confine myself to the gênerai finding that upon the whole case 
the plaintifï is entitled to a verdict. 

The remaining question is, what is the measure of damages? 
Upon this point I regard the following clauses in the lease as con- 
troUing : 

"And the sala lessee covenants and agrées to mine and shlp from the 
premises aforesald not less than 75,000 gross tons of coal per year (after 
the first year of this lease), and to pay royalty on 75,000 gross tons per 
year, whether; mined or not, and as much more as Is practlcable, unless 
plrevented by strlkes, rlots, or any other unforeseen calamlty, or by flre or 
water, or by ttoubles or faults In the coal seams. And the said lessee agrées 
to pay to thé said lessor a royalty of ten cents per gross ton on ail sald coal 
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mlned and shipped. S«ttlements to be made for sald royalty on or before 
the 20th day of each and erery month durlng the contlnuance of this lease 
for each and every ton of coal, of 2,240 Ibs., mlned and taken away from 
the sald premlses durlng the precedlng month. 

"And it is further understood and agreed between the parties hereto that 
ail royalties whlch may be pald upon any coal not mlned or taken away 
from sald premlses durlng any current year shall be credited upon any coal 
mlned and taken away In excess of the minimum herein provlded for In any 
future or past years." 

The défendant contends that the sum thus provided for is not 
iiquidated damages, but a mère penalty, and that, if the plaintiff is 
entitled to recover at ail, he must make an allowance for the prés- 
ent value of the coal that is still in place, and therefore remains at 
the plaintiff's command. If this position is sound, it follows that, 
as the royalty now paid in that région is as large as the royalty 
reserved by the lease, the defendant's breach of contract has en- 
tailed a very Hmited liability. The case of Lyon v. Miller, 24 Pa. 
392, is cited in support of this contention. The facts there, how- 
ever, were very différent from the facts now before the court. No 
minimum quantity was provided for, but the lessee simply under- 
took to mine coal from the lessor's land, and to pay a certain sum 
for every bushel mined during the year. Upon the breach of that 
contract it was held (and, no doubt, properly held) that, in Com- 
puting the amount of damage that the lessor had suffered, the value 
of the coal still in his land must be taken into account, and that 
the measure of damage was the différence between the stipulated 
rate of compensation and the value of the coal in the mine. This 
case is referred to with approval in a dictum of Judge Thayer, of 
the common pleas of Philadelphia county, who tried the comparatively 
récent case of Kille v. Iron Works, 141 Pa. 451, 21 Atl. 666; but 
it is distinctly stated by the learned trial judge that the contract 
then before him contained "no language which by any ingenuity 
can be tortured into an agreement for Hquidated damages." In the 
case now being considered, however, the parties hâve stipulated 
upon the minimum sum to be paid each year for the right to mine ; 
and this sum is, in my opinion, so clearly and distinctly Iiquidated 
damages, and not a penalty, that I shall not take time to discuss it. 
It is, I think, an annual rent, distinctly agreed upon, and must be 
paid, if, as I hâve found, the coal is merchantable, although no coal 
is actually mined. I am unable to distinguish the case from Powell 
V. Burroughs, 54 Pa. 329, in which the suprême court of Pennsyl- 
vania, while considering a similar agreement, used the foUowing 
language : 

"The tenth and eleventh asslgnments may be considered together. The 
one Is an amplification of the other, or, rather, the latter Is an explanation 
of the former, and is 'that. If the Jury believe that the coal in the mine was 
worth a greater rent at the termination of the défendant" s lease than the 
défendant stipulated to pay, then there can be no recovery beyond nominal 
damages.' 

"Had this instruction been granted, it would bave dlrectly snstalned the 
defendant's tenth plea. We are therefore to détermine whether It was error 
to refuse It or not 

"It can hardly be sald that this plea was a ground of defenae at law for 
a breach of the covenants sued on. It does not aver performance In any 
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shape, nor does It show that It was contrary to law that It should be per- 
formed. If It be a plea at ail, It Is an équitable plea or défense. It saya 
to the plaintlff: 'True it is, I entered into the covenants for the breaeh of 
whlch I am sued, and did commit the breaches cliarged, but it was better 
for you that I did. You now get more for your coal than I agreed to give 
you. Ton are therefore entitled to nominal damages ouly.' Such equity, it 
is apparent, rests not on any merit In the party claiming it but arlses ex- 
clusively in his bad faith in not regarding bis covenants- ïhere is no such 
principle in equity as this. If sanctioned, it would be a panacea to heal 
every brolsen covenant where performance was stipulated for. The de- 
fendant had three alternatives, either of two of whlch would hâve relieved 
him from ail damages, namely, the performance of his covenants as they 
were written, or showlng that they were dispensed with by some inability 
to perform provlded agalnst In the lease; the third, to terminate the lease 
at the end of any year, on giving the notice required, and this would hâve 
released hlm from llability for any breaeh but for the past year. He chose 
to do neither, and now clalms to show that he bas done better for the plaln- 
tifCs by keeping their coal In place for a higher price. This poUcy, if taken 
In time and extended, might hâve covered the entire coal région, and but a 
single mine might hâve been worlied. Compétition thus set at défiance 
would undoubtedly be profitable to such a lessee, If, when called on to 
answer in damages to other lessors for broken covenants, he might success- 
fuUy défend hlmself by showlng that there were parties who had given or 
were wlUing to give higher priées for the unmined coal than he had con- 
traeted to give. If he could do this, he might be falrly entitled to stand 
acquitted of damages, and to hâve the crédit of a dlscovery. 

"The défendant covenanted to take out of the Btirroughs mine, leased in 
1862, without any référence to any other mine or lease, so many tons per 
year, while the term lasted, and, oh failure to take them out, to pay for the 
stipulated number taken or not taken. The number of tons to be taken or 
paid for was the moving considération for the lease, and must be so re- 
garded. It was therefore a clear case of stipulated damages in case of non- 
performance, or nonperformance pro tanto. The parties flxed it as the true 
measure of damages in case of failure, 'without référence to the extent of 
the Injury that might ensue by nonperformance,' and, so far as the covenant 
is eoncerned, are bound by it. The uneertainty as to the extent of the in- 
jury whlch may ensue Is a criterion by which to détermine whether it is a 
case of llquldated damages or a penalty. Ohlt. Dont. 76S, 766." 

See, also, Coal Co. v. Schuitz, 71 Pa. 180. 

The statute of limitations was not set up as a partial deiense, 
and I express no opinion, therefore, concerning its applicability : 
Heath v. Page, 48 Pa. 130; Peck v. Whitaker, 103 Pa. 297. It fol- 
lows that the plaintifï is entitled to recover the annual sum of $7,500 
for each of the last nine years of the lease, with interest from the 
end of the respective years to December 11, 1901, the day when 
the trial was concluded, — a. total of $87,525, — less a crédit of $938.66 
which the plaintifï concèdes to be due from him to the défendant. 

I therefore find in favor of the plaintifï for the sum of $86,586.34. 
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OHIOAGO UNION TRACTION CO. v. STATE BOARD OF EQUALIZATION 
et al. CHICAGO OONSOL. TEAOTION CO. v. SAMB. 

(Circuit Coui-t, S. D. Illinois. April 4, 1902.) 

SOUTH CHICAGO CITY RY. CO. v. BAIRD, et al., County Collectors. 

CHICAGO EDISON CO. v. RAYMOND et al., County Collectors. 

CHICAGO CITY RY. CO. v. SAME. PEOPLE'S GAS LIGHT 

& COKE CO. V. SAME. CHICAGO TEL. CO. v. SAMB. 

(Circuit Court, N. D. Illinois, N. D, April 4, 1902.) 

L Taxation— Assf.ssmbkt--Corporation8 — Valuation dp Capital Stock— 
Method of Ascertainment. 

ïhe value of the capital stocli of a corporation and its franchise 
for the purpose of taxation Is determined by ascertaining the true net 
earnings, which is the gross earnings reduced by the annual expendi- 
tures, increased debts, and the current dépréciation in its tangible prop- 
erty, and by capitalizing such net earnings at the ratio of 6 per cent, 
and equalized to the assessment of the other property of the state. 

8. Bame— State Board of Equalization — Assessment of Capital Stock — 
Equalization. 

Ôonst 111. art 9, § 1, which provides that the value of the taxable 
property shall be ascertained by persons clected or appointed as directed 
by law, and which confers upon the gênerai assemWy the power to tax 
corporations owning or using franchises, with the limitation that the tax 
shall be uniform as to the class on which it opérâtes; and Hurd's Rev. St 

1899, c. 12Cf, §§ S, 4, which require that real property shall be valued at 
Its falr cash value, and that personalty, except as otherwise provided, 
shall be valued at its fair cash value, and which direct that the state 
board of equalization shall détermine the fair cash value of the capital 
8tock of corporations, — establish uniformity in taxation, and make the 
state board of equalization the original body to assess corporate capital 
stock, as well as the body which must equalize the assessment of ail 
property, including such capital stock. 

8. Samb — Reassbssmbnt for 1900— Result dp Fictitious Judgment — Wrcng 
Method— RiGHTs dp Parties Assessed. 

The Illinois state board of equalization, pursuant to the mandate of 
the state courts, reassessed the capital stock of certain corporations and 
thelr franchises for the year 1900. Such reassessments were from 30 to 
47 per cent, higher than the assessments for 1901. The board endeavored 
to approxlmate the aggregate indebtedness of the corporations and thelr 
capital stock as measured by the stock market quotations for April 1, 

1900. The reassessments, if made upon the basis of a capltalization of 
the net earnings by 6 per cent, would approximate the assessments for 
the year 1901. Belê, that the reassessments did not express the resuit 
of the board's independent quasi judiclal judgment but were In fact 
flctltlous, involvlng mlstake, fraud, or coercion, threatenlng to deprlve 
the corporations of thelr property without due process of law and of the 
equal protection of the law, entitling such corporations to équitable relief. 

4, Bamb — Equitable Relief— Injunction. 

Equity wlll enjoin the collection of the taxes levied on such assess- 
ments, for the constltutlonal guaranties that one shall not be deprlved 
of hls property without due process of law, and shall be entitled to the 
equal protection of the laws, does not merely authorlze a suit for the 
recovery of the payment of the illégal taxes. 
Il Samk— Condition of Grantins Injunotion— Patmbnt of Tazbs Lbtibd oh 
A Proper Assessment. 

Slnce the Issuance of an injunctlon Is a matter of discrétion and rlgbt, 
the court will require that the corporations shall pay the taxes for the 
year 1900 ou the basls of their net earnings capltallzed at a ratio of S 
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per cent and equallzed by the réduction of 30 per cent., and then dlvlded 
by 5, as a condition précèdent for the grantlng of the Injunction re- 
Btralnlng the collection of the taxes levled on the state board's reassess- 
ments for the year 1900. 

John S. Miller, J. P. Wilson, E. R. Bliss, Holt, Wheeler & Sidley, 
Sears, Meagher & Whitney, W. W. Gurley, Henry Crawford, and 
W. R. Crawford, for complainants. 

Frank h. Shepard, Edwin W. Sims, and Wm, F. Struckman, for 
défendant S. B. Raymond, county collector, etc. 

H. J, Hamlin, Atty. Gen., and E. S. Smith, Asst. Atty. Gen., for 
défendant state board of equalization. 

Charles M. Walker, Corp. Counsel, and Henry Scholfield, Asst. 
Corp. Counsel, for défendant city of Chicago. 

Before GROSSCUP, Circuit Judge, and HUMPHREY, District 
Judge. 

GROSSCUP, Circuit Judge. The complainants are utility corpo- 
rations organized under the. laws of Illinois, and operating in Cook 
county, Illinois. The défendants are the County Treasurer of Cook 
county, the local Town Collectors, and, in the first two cases, the 
State Board of Equalization. There exists in none of the cases, 
therefore, the diversity of citizenship that confers jurisdiction on the 
Fédéral court. 

The substance of the bill in each case is as foUows: 

That at the annual meeting of the State Board of Equalization for 
1900, the capital stock of the complainant corporations, including 
their franchises, was assessed according to law; that on the basis 
of such assessments the taxes for the year 1900 were paid; that, 
subsequently, upon the relation of certain citizens of Illinois, man- 
damus proceedings were instituted in the Circuit Court for Sangamon 
County against the State Board of Equalization, charging that the 
board had, in respect of thèse assessments, illegally neglected and re- 
fused to discharge its duty, in that such assessments fell far below 
the real value of capital stock of the complainant companies ; that 
on or about the first day of May, 1901, final judgment was rendered 
in said cause, directing a writ of mandamus to issue against the 
members of the State Board, requiring it to convene forthwith to re- 
assess such capital stock, including the franchises, at their fair cash 
value, as of the first of April, 1900, "arriving at such valuation from 
the best information obtainable, taking into considération, among 
other things, the market value of the shares of stock of each corpora- 
tion and the total amount of its indebtedness, except for current 
expenses." Upon appeal to the Suprême Court of Illinois this decree 
was afïirmed. 61 N. E. 339. But in neither the Circuit Court nor 
the Suprême Court were the complainant corporations parties to the 
suit. 

In pursuance of this mandate, the State Board of Equalization for 
the year 1901, successor in office to the board of 1900, but largely 
changed in individual membership, at its regular meeting for the 
year 1901 purported to re-assess the capital stock, including fran- 
chises, of the complainant corporations; and it is to restrain the 
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collection of additional taxes on the basis of thèse re-assessments that 
thèse suits are brought. 

In substance, it is averred that such re-assessments, if enforced, 
would deprive the complainant corporations of their property without 
due process of law, and deny to the complainant corporations the 
equal protection of the laws. Upon thèse provisions of the Con- 
stitution of the United States the jurisdiction of the Fédéral courts 
is predicated — ^the contention being that the cases arise, within the 
meaning of the Judiciary Act, under the Constitution and laws of 
the United States. 

Upon a previous motion, in the traction company cases pending 
in the Southern District (112 Fed. 607), we held that stock market 
quotations, though significant indicia of the value of capital stock, 
are not the absolute, ultimate measure of such value; that the real 
purpose of the Illinois statute is to reach capital stock subject to 
taxation, in accordance, not with the stock market quotation upon 
segregated shares of stock upon a single day in the year, but ac- 
cording to its stable value as an entirety; that such was the real 
purpose and judgment of the Suprême Court of the State in the man- 
damus case; whence, it followed, that the said board, itself an inde- 
pendent tribunal, was not shorn by the décision of the State Court 
of its right and duty, upon its own judgment, to ascertain the real 
value of the property to be assessed. 

The fundamental question of fact involved in the présent hearing 
in each of thèse cases is this: Did the State Board of Equalization, 
without fraud or mistake, and free from coercion, exercise its judg- 
ment in the making of the re-assessments complained of ? In solving 
this question we hâve looked into, not only the re-assessments com- 
plained of, but also the assessments for the year 1901. A comparison 
between thesé records of the State Board is significant. In the case 
of the Chicago Union Traction Company, the assessment for the 
year 1901 — capital stock and tangible property aggregated — falls from 
a little over fourteen millions of dollars (the re-assessment for 1900) 
to about eight millions, two hundred and fifty thousand dollars — a. loss 
of about forty per cent. 

In the case of the Chicago Consolidated Traction Company, the 
dépréciation is from a little over three millions, seven hundred and 
fifty thousand dollars to about two millions of dollars, or about forty- 
seven per cent. 

In the case of the People's Gas Company, the dépréciation is from 
over twelve millions and a half to about eight millions and a half, 
or about thirty-two per cent. 

In the case of the Chicago City Railway, the dépréciation is from 
a little over six millions to a little over four millions and a quarter, 
or about thirty per cent. 

In the case of the Chicago Téléphone Company, the dépréciation 
is from a little less than two millions, six hundred thousand dollars 
to a little over one million, seven hundred thousand dollars, or about 
thirty-four and one-half per cent. 

In the case of the Chicago Edison Company, the dépréciation h 
from a little over two millions, four hundred thousand dollars, to a 
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little over one rtiîllion, three hundred thousand dollars, or about forty- 
six per cent. 

In the case of the South Chicago City Railway, the dépréciation, is 
from nearly five hundred seventy thousand dollars to a little less than 
three hundred thousand dollars, or about forty-seven per cent 

Thèse assessments, so widely divergent, were upon the same prop- 
erties, by the same board, entered almost on the same day. The 
dates as of which they spoke were, it is true, a year apart; the one 
being of the fîrst of April, 1900, the other of the first of April, 1901. 
But the tide of stock quotations, and the tide of current values, were 
higher on the latter day than the former. If, between thèse two 
assessments, a considérable disparity should exist, the increase ougbt 
to be found in the assessment for 1901, and not in that for 1900. 

We can cortprehend a possible state of facts showing that neither 
of thèse assessments embodied the real judgment of the State Board. 
We can comprehend, also, a state of facts showing that either one 
or the other may hâve embodied the board's real judgment. But 
both can not be vindicated. In the very nature of things, one or 
the other has been made up under some species of fraud, mistake or 
coercion; and a few pregnant circumstances convince us that what- 
ever may be said of the assessment for 1901, the re-assessment for 
1900 can not be accepted as the independent judgment of the State 
Board. 

One of thèse is this : The re-assessment of each of the complain- 
ant corporations for 1900 is a close approximation to the aggregate 
of its indebtedness and its stock value, as measured by the stock 
market quotations for April i, 1900. The board seems to hâve 
adopted as its own standard in the making of thèse re-assessments 
the stock exchange record of that one day of the three hundred and 
sixty-five, and to hâve restricted its function to the mère arithmetic 
of adding up the figures of that day's record. In so doing the board 
followed, possibly, the interprétation put upon the mandate by the 
State circuit judge; or, the board may, in the exercise of its own 
judgment, hâve so interpreted the mandate; or, it may hâve feit 
that, under ail the circtunstances, an assessment according to that 
standard was the safer course for the members personally. But, 
on either supposition, the significance of the fact is not lessened. 
It goes far toward convincing us that the objective of the board was 
not the real value of the properties as entireties, but simply what the 
stock market for one day indicated the value to hâve been. 

What was the real value, in fact, of the property re-assessed? A 
détermination, approximately, of this fact will aid'materially in de- 
tertnining whethèr the board, in the adoption of the standard referred 
to, exercised its real judgment as an independent tribunal in search 
of the value of the stock as an entirety. To arrive at such value 
we hâve looked into the earnings of the several cOmplainants for the 
yêar 1900. The d|sclosures are made from the books of the company 
kept for thé information of the stockhblders. They seem to hâve 
been kept with no référence, prospectively, to tax valuations. In the 
absence of better data, we feel justified in accepting them for the pur- 
poses of this motion — subject, of course, to any inquiry that may 
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affect their accuracy. Except in the case of the Union Traction 
Company, it is not shown whether the net earnings thus reportée! hâve 
made allowance for current dépréciation in the tangible property. 
In the case of the Union Traction Company, by our direction, an 
annual réduction, equal to six per cent of the current value of cars, 
tracks and machinery has been allowed. This is not, in our judg- 
ment, an excessive allowance. Railway companies make such réduc- 
tion each year on the book value of their cars; and it is the rate 
for dépréciation adopted by the Tax Commissions of some of the 
States. 

Nor do the net earnings reported take into account the increase 
of tax for the year 1900, occasioned by the re-assessments as they 
may be finally modified. It is only fair that the earnings should be 
reduced by such increase — itself an omitted fixed expenditure — ^before 
they are used as the basis for capitalization. 

Several other éléments in a fair calculation, based on net earnings, 
hâve raised questions to which -we hâve given careful considération. 
The fîrst of thèse is upon what rate of the true net earnings the ag- 
gregate value of the property should be capitalized. We hâve fixed 
the rate at six per cent. That is the rate adopted in states where 
assessments are made upon the basis of net earnings. It is less than 
the rate that some advanced advocates of municipal ownership are 
willing to guarantee to investors in securities of this character. The 
rate adopted, is, we think, justified by the considérations that usually 
attend the real investors' purchase of stock. Commonly, net earn- 
ings are applicable, first, to preferred securities, such as bonds or 
preferred stock. We may assume that the preferred half of a capi- 
talization that earns as an entirety, six per cent may be considered 
worth par upon the basis of fîve per cent. But when it comes to sec- 
ond half, involving as it does, much more the uncertainties of the 
future, the security will not commonly be regarded as good at par 
upon the basis of even six per cent, unless there is a margin of earn- 
ings over and above the dividends paid; for no investor feels secure 
of a dividend at six per cent next year, simply because the company 
has earned it this. It is probably fair to say that net earnings, accru- 
ing through several years, at the rate of five per cent upon the pre- 
ferred half of the securities, and of seven per cent upon the remain- 
ing half, would make both securities worth their par value; and 
this would be équivalent to six per cent upon the whole. 

Another élément entering into the calculation is this : Should the 
capitalization, thus arrived at, be equalized to the assessment of the 
other property of the State? The record convinces us that the as- 
sessment of other property throughout the State, including railroad, 
for the year 1900, as finally equalized by the State Board of Equaliza- 
tion, did not exceed seventy per cent of the cash value; and that 
such standard was not adopted by the State Board unintentionally 
or through inadvertence, but deliberately, as a means of arriving at 
an equalization of taxable values generally throughout the State. 
May the board now, or the court in review of the board, upon thèse 
re-assessments disregard this standard? We think not, and to that 
question hâve given careful inquiry. 
114 P.— 36 
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The Illinois law, coijstitutional and statutory, upon the subject is 
substantially the following: 

"The gênerai assembly shall provide such revenues as may be needi'ul by 
levying a tax by valuation so that every person and corporation shall pay a 
tax In proportion to the value of his, her or Its property, such value to be 
aseertained by some person or persons to be elected or appolnted in such 
manner as the gênerai assembly shall direct and not othervvise; but the gên- 
erai assembly shall hâve power to tax • • • Insurance, telegraph and 
express Interests or business, venders of patents and persons or corporations 
owning or using franchises and privilèges in such manner as It shall from 
tlme to time direct by gênerai law, uniform as to the class upon which It 
opérâtes." Const. 1870, art 9, § 1. 

"Keal property shall be valued as foUows: First, each tract or lot of real 
property shall be valued at its fair cash value estimated at the price it 
would brlng at a fair voluntary sale." Hurd's Eev. St. 1899, c. 120, f 4. 

"Personal property shall be valued as follows: First, ail personal property, 
except as herein othervyise directed, shall be valued at Its fair cash value. 
• • * Fourth, the capital stock of ail companies or associations now or 
hereafter created under the laws of this State, except those required to be 
assessed by the local assessors and hereinafter provided, shall be so valued 
by the State Board of Equalization as to ascertaln and détermine respectlvely 
the fair cash value of such capital stoclf, including the franchise, over and 
above the assessed value of the tangible property of such company or as- 
sociation," arriving at such valuation from the best Information obtainable, 
taking into considération, among other things, the market value of their 
shares of stock and the total amount of theIr Indebtedness. Hurd's Rev. St 
1899, c. 120, § 3; State v. State Board of Equalization (111.) 61 N. E. 339. 

Thèse provisions, read together, disclose plainly enough the policy 
of the State respecting the listing of property for taxation. The Gen- 
eral Assembly is given power, it is true, to set, as a class apart, per- 
sons or corpoi-ations owning or using franchises and privilèges, and, 
so doing, to tax them either upon a valuation, or at a ratio, différent 
from the other classes of property of the State. But until the légis- 
lative will is thus exercised ail the property of the State is tO' bear 
uniformly the burdens of taxation. Uniformity is the dominating 
mandate of the Constitution. It is the prime maxim in almost every 
System of taxation, where justice and fair play are sought. It will 
not be interpreted out of the State's policy unless a clear législative 
intention to that end is evinced. 

Has the General Assembly in any of the acts referred to evinced 
an intention to départ from this gênerai mandate of the Constitu- 
tion and this gênerai maxim of taxation generally? In this connec- 
tion, two features of the revenue law are pointed out to us. It is 
said that by section thfee, above quoted, the capital stock of per- 
sons and corporations, such as complainants, are to be so valued by 
the State Board as to ascertain their fair "cash value;" also that the 
provisions relating to the listing of railroad rolling stock, tracks, 
etc., in the several taxing districts show that railroads, at least, are 
to be regarded as a class apart. But neither of thèse features of 
the revenue law prove the point claimed. The second relates pléunly, 
not to standards of valuation, or to uniformity or want of uniformity 
therein, but to the distribution among the districts of the fruits of 
taxation by whatever standard laid. The first — ^the cash value clause 
— is equally inconclusive when a comprehensive view of the entire tax- 
ing machinery of the State is taken. 
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That machinery begins wîth the listing of the property subject 
to taxation. This ordinarily is donc by the local assessors, and ex- 
tends to ail classes of real property, moneys, crédits, stocks and Per- 
sonal property generally. It is the first step towards ascertaining 
each citizen's rightful proportion of contribution due to the State 
under the constitutional provision already quoted. 

But this assessment is made by différent men in différent districts. 
They may entertain divergent conceptions respecting the value of the 
same kinds of property; they may be unfairly prejudiced against 
individual tax-payers and unfairly inclined to favor others. To coun- 
teract the unequal conditions thus made possible, County Boards, 
or Boards of Review, hâve been created. It is the function of thèse 
boards to examine the assessments as of individuals, with a view 
to the correction of errors and inequalities, and to examine them as 
a whole with a view to détermine their relative equality as between 
the différent primary taxing districts. This is the first process of 
equalization, and its prime purpose is to insure uniformity as between 
people of the same gênerai taxing district. 

But thèse local reviewing boards may themselves hâve divergent 
views respecting the values of the same kind of property, and thus, 
unless there be a central Board of EquaHzation, there might creep 
in, as between the différent gênerai taxing districts of the State, in- 
equalities in taxation. Hence, a final reviewing board — the State 
Board of Equalization. It is elected, one member from each con- 
gressional district, and its gênerai function is to bring the assess- 
ments of the several districts to the same relative standard, so that 
no district of the State may be compelled to pay a disproportionate 
part of the State's taxes. It has no power to pass over the heads 
of the local equalizing boards to reach or change individual assess- 
ments. Its sole function is to bring about, as nearly as possible, 
a common level in the valuations throughout the State. Hère, again, 
the prime purpose of the provision is uniformity. 

Now, when the General Assembly came to laying a tax upon the 
capital stock of franchise corporations, there arose the necessity of 
lodging the power of initial assessments somewhere in the States' ma- 
chinery. The assessment initially of the tangible property of thèse 
franchise corporations was left with the local assessors. But in the 
assessment of the capital stock, as an entirety, a difficulty appeared 
not présent in the assessment of local properties. The franchise cor- 
porations, in great part, are the railways of the State. They cross 
her entire area — north and south, east and west — running in and out 
of taxing districts. The capital stock of each, as distinguished from 
its tangible property, is in its nature an entirety, and its valuation for 
taxing purposes could not, therefore, in the very nature of things, 
be eut up into taxing districts. For the assessment of the capital 
stock of such corporations the initial assessor must necessarily be 
one whose jurisdiction comprehends the entire line within the State. 

But though the section in question made the State Board, in this 
class of properties, the initial assessor, and charged it with assessing 
such capital stock at its fair cash value, nothing, either in ternis or 
by inference, is, by the section, taken from the board's gênerai func- 
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tion and duty as an equalizer. There is in the section no évidence 
that^ the gênerai assembly intended to deprive the board of this duty 
of equahzation respecting capital stock. The employment of the 
words "cash value" is not in point ; for cash value is made the pri- 
mary basis of the valuation of other properties — properties fînally 
equalized below such value — as well. Plainly, the one thought in the 
mind of the gênerai assembly in enacting section three was, in addi- 
tion to laying such tax, to find a place where the power of initial 
assessment could be lodged so as to be eflfectively used; not intend- 
ing thereby to throw out of adjustment the equalizing functions of 
the taxing machinery. In our opinion, uniformity is still the statu- 
tory policy of the State in the levying of taxes, with respect of fran- 
chise corporations, as well as of other properties. Accordingly, it 
was imperative, that before the re-assessments for 1900 were entered 
there should hâve been such déductions as would hâve equalized 
the valuation adopted with the valuations placed upon the other prop- 
erties of the State. This can not be questioned, on any view, to the 
extent that such déduction was necessary to equalize the assessment 
of the complainant corporations with the assessments of railroad cor- 
porations for the same year. 

Now, if we take the net eamings for 1900 (and this year does not 
appear to hâve been an exceptional one) as the basis of valuation, 
capitalize them at the ratio named — six per cent — equaUze this with 
the other property of the State by deducting thirty per cent, and then 
divide by five, according to the law in force, adding thereto the 
tangible property, we will arrive approximately at the real figures at 
which the re-assessments, including tangible property, should hâve 
been entered. Allowance, however, in thèse net eamings must be 
first made for the payment of the increased taxes, for, to that extent, 
the net earnings reported do not disclose a fixed expenditure of the 
Company for that year. The resuit in round figures can be stated as 
f oUows : 

The re-assessment for the Chicago Union Traction Company should 
hâve been about seven millions seven hundred and sixty-three thou- 
sand dollars, or about six millions two hundred and fifty thousand 
dollars less than the re-assessment complained of, and within four 
and one-half per cent of the assessment of 1901. 

That of the Chicago Consolidated Traction Company should hâve 
been about six hundred and twenty-one thousand dollars, or about 
three millions two hundred thousand dollars less than the re-assess- 
ment complained of. 

That of the People's Gas Company should hâve been about eight 
millions five hundred and one thousand dollars, or about four mil- 
lions one hundred and thirty thousand dollars less than the re-assess- 
ment complained of, and within two per cent of the assessment for 
1901. 

That of the Chicago City Railway Company should hâve been 
about four millions and fîfteen thousand dollars, or about two mil- 
lions one hundred and eight thousand dollars less than the re-assess- 
raejit complained of, and within five per cent of the assessment for 
1901. 
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That of the Chicago Téléphone Company should hâve been about 
one million eight hundred and fifty thousand dollars, or about seven 
hundred and fifty thousand dollars less than the re-assessment com- 
plained of, and within seven per cent of the assessment for igoi. 

That of the Chicago Edison Company should hâve been not to ex- 
ceed one million eight hundred thousand dollars, or more than six 
hundred thousand dollars less than the re-assessment complained of. 

The South Chicago City Railway Company shows no net eam- 
ings ; indeed, it seems to hâve been operated at a loss. There is no 
basis, therefore, upon which to assess the capital stock over and 
above tangible property. 

Now, what do thèse comparisons show. The disparity between 
the re-assessments complained of and the figures at which they 
should hâve been entered, upon the basis of net earnings, runs from 
thirty to forty-seven per cent. In cases where the disparity is about 
thirty per cent we might entertain the explanation that the board 
felt itself under no obligation to equalize the re-assessments with 
the property of the other State, hence the disparity. But, considered 
in connection with the other facts disclosed, the explanation is un- 
tenable. It does not explain the action of the board in cases where 
the disparity runs as high as forty-seven per cent ; and it is contra- 
dicted by the view of the board, entertained three weeks later, in the 
assessment for the year 1901 when equalization was allowed. A sig- 
nificant circumstance, too, tending to show what was the real judg- 
ment of the board as between the re-assessments complained of and 
the assessments for 1901, is the fact that except in the case of the 
Edison Company the assessments for 1901 run only from two to 
seven per cent apart from our calculation of assessments based upon 
earning power. 

The sum of it ail is, that by whatsoever causes brought about, the 
re-assessments complained of did not, in our opinion, express the 
real judgment of the State Board as an independent tribunal, and 
were, therefore, in eflfect, fictitious Judgments, for the impeachment 
of which, somewhere, the law holds out opportunity to the parties 
injured. Is the remedy prayed for in the bills within the complain- 
ants' légal opportunities ? 

Taxes are enforced contributions, levied by the State upon the 
property of individuals, by virtue of its sovereignty, for the support 
of govemment, and for the public needs. The money thus taken, 
until taken, is, as much as real estate or chattels, property within 
the meaning of the Constitution of the United States ; and the taking 
of such money is a taking of property, as much so, for instance, as 
the taking of private land for some public work authorized by some 
law of the State or of Congress. 

Due process of law, as applied to the cases under considération, is 
the authorized procédure whereby the property of the individual can 
be taken by the State ; it includes the initial authority to levy taxes ; 
the purpose to which money thus raised is to be devoted; and the 
instrumentalities that distribute the burden upon the citizens. Ours 
is a government of laws, and not of individual ofRcers, or of boards, or 
of men. 
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Any substantîal departure, therefore, in the collection of taxes, 
from the law, either as to the authority for a tax, or its purpose, or 
the provisions for the just distribution of its burdens, is a departure 
from due process of law; and the enforced collection of taxes, in 
the laying and distributing of which there is a substantial departure 
from law, is the depriving of a citizen of his property without due 
process of law. 

A substantial step in the taxing process as fîxed by the law of 
Illinois; a step essential to the equal distribution of the burdens of 
taxation ; is the décision and judgment of the State Board of Equali- 
zation. The Board's place in the taxing System is that of a quasi 
judicial body. Its judgment affects, as keenly as that of any court, 
the property interests collectively, of the several districts of the State, 
and, directly and individually, of the persons and corporations owning 
franchises. No court can by its judgment grasp more completely 
what would otherwise remain the property of the individual. In no 
other tribunal can there be found apter illustration of the power of 
the State to compel the individual to deliver up his property under 
the stress of law. It needs no argument to show that power, such as 
this, is only exercised rightly when exercised judicially. 

The prime quality of every judgment, without which it is no judg- 
ment, is, that it is the final thought of the judge on the subject sub- 
mitted, unaflfected by extrinsic influences. This implies freedom of 
mind — not merely theoretically, but practically — the freedom of a mind 
that does not fear, that has no wish of its own, that sees nothing not 
seen through the lenses of the law. Judgments honestly made up in 
such an atmosphère, though subject to review for error, are due pro- 
cess of law; judgments afïected by fraud or fear, however, solemnly 
entered, are as nothing, when weighed by the constitutional guaranties 
thrown around liberty and property. 

The sum of ail this, as applied to the cases under considération, is 
that the reassessments complained of do not embody the real judgment 
of the board, in either the assessment or the equalization of the capital 
stock of complainants for the year 1900 ; and that in the absence of 
such real judgment, the threatened collection of taxes on the basis of 
the fictitious entry, would be to deprive complainants of their property 
without due process of law. 

We hâve no doubt that complainants may intrench themselves 
against this invasion by the writ of injunction. One of the primary 
grounds of equity jurisdiction is to reach cases involving mistake, fraud 
or coercion, and the relief necessary to their correction. The cases 
under considération come clearly within this jurisdiction. It is in- 
compréhensible that the complainants may not avert this threatened 
invasion of their rights — that they must first yield and then tum pros- 
ecutors in a court of law to recover their loss. The fundamental 
guarantees of the Constitution must not be thus emasculated. 

But injunctions issue as a matter of discrétion and conscience, not 
of right. The court may always attach équitable conditions, and the 
cases under considération présent to our minds a situation where conr 
ditions should be required. 
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We are not unmindfui of the fact that the original assessments for 
1900 were much less than any fair administration of the law would 
hâve made them; and that complainants can not justly escape re- 
sponsibiHty for this évasion of their just share of the burdens of taxa- 
tion. Nor may we shut our eyes to a fact known to ail others, that 
the school funds of the county — the first and most needful outlay for 
our rising citizenship — are running low, partly in conséquence of the 
taxes withheld. Before the injunction issues, therefore, we shall re- 
quire the payment to the proper officers by the complainants of their 
taxes for the year 1900, according to the following rule : 

The basis shall be the true net earnings of the several complainants 
for the year covering April i, 1900, proper allowance being made 
for dépréciation and replacement, but not for extensions ; and reduced 
further by the amount of additional taxes that the enforcement of this 
rule produces. Upon this basis the value of complainants' capital 
stock, including franchises and tangible property, shall be capitalized 
on a ratio of six per cent; this equalized by réduction of thirty per 
cent ; and then divided by five. The sums thus produced will be re- 
garded as the true re-assessments for the year 1900. Upon this the 
tax will be extended at the true rate for 1900, exclusive of interest and 
penalties, not to exceed eight and thirty-seven hundredths per cent 
from which will be subtracted the taxes already paid, and the balance 
will be the sum required. We allow no penalties, for the reason that 
the re-assessments complained of are void, and complainants could not 
reasonably pay until a proper basis was fixed, either by the board or 
the courts. 

When the cases come to final decree, we will require, before entering 
such decree, the payment by complainants of the costs of the suit. 

The cases in the Southern District will be referred to Walter W. 
Allen, and those in the Northern District to Henry W. Bishop, 
masters, to make the calculations indicated, with power to employ 
such experts or actuaries as they may deem needful. 



HALB V. COFFIN. 

(Carcutt Court D. Maine. March 6, 190Z) 

No. 524. 

i. Corporations— Statutort Liàbilitt of Stockholderb — Right dp Actiok 
TO Enfobcb tjnder Laws of Minnesota. 

Dnder the statutes of Minnesota relating to credltors' sults for enforclng 
the liability of stockholders, -whlch provide that when there Is found to 
remain corporate property the court shall appoint one or more recelvers, 
but that otherwise It may proceed wlthout a receiver, the right to proceed 
against stocliholders is vested In the credltors, and not in any offlcer to 
be appolnted by the court; and the appointment of a receiver In such 
a suit, after ail the property of the corporation has been adminlstered In 
a prevlous suit, confers upon such receiver no légal right of action in his 
own name against a stockholder in a state where the common-law rule pre- 
valla which requires thé plalntifC to hâve the title. But under the déci- 
sion of the circuit court of appeals for the First circuit in Haie v. Hardoo, 
87 C C. A. 240, 95 Fed. 747, that such a receiver Is vested wlth sufflclent 
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title to maintaln an action at law in Massachusetts, a circuit court in 
snch circuit Is not Justlfled In dismissing a suit in equlty brouglit by hlm, 
on the ground alone of hls Incapacity to sue. 

Sw WiLLS — LiABILITT OF tjBQATBK FOR DbBTS OP TeSTATOH — EnFORCEMENT. 

Assets dlstrlbuted to legatees may, under spécial eircumstances, remain 
impressed wlth a trust in favor ot unpaid creditors of the estate, and 
may be subjected to administration by a suit in equlty. 

8. JURISDICTION OF FEDERAL COURTS— SUIT TO CHARGE LbGATEE. 

Where the administration of an estate has been completed by the pro- 
bate court of a state, and the property has been dlstrlbuted, and has 
passed out of Its control and beyond its Jurisdlction, a fédéral court 
has jurisdlction of a proceeding In equlty to subject such property in the 
hands of a distrlbutee to a debt of the décèdent 

4. Limitation— Suit in Equitt. 

Where such a suit in equlty Is based on a légal demand, the court la 
bound by the statute of limitations which would govem a spécial statu- 
tory action at law thereon. 

6. Corporations — Nature of StockhoI/Dbr's Liabilitt. 

A proceeding to enforce the statutory liabllity of a stockholder, whether 
at law or in equlty, is based on a common-law, and not an équitable, 
right.i 

8. Limitation— Action to Charge Legateb— Maine Statutb. 

Rev. St Me. c. 87, provldes that, where a right of action on a demand 
agalnst a décèdent does not accrue wlthln the perlod limlted by statute 
for brlhglng suits agalnst the exécuter or admlnistrator, the clalmant 
may file hls demand in the probate oflice, in which case, unless a bond 
Is glven, sufflclent assets to meet the claim shall be retained, but, If the 
clalm is not so flled, "the clalmant may bave remedy agalnst the heirs 
or devisees pf the estate wlthln one year after it becomes due." Helê, 
that such provision gives no new rîght, but merely a spécifie remedy for 
the enforcement of a right existing independently of statute, and there- 
fore the limitation of one year Is not merely a condition inherlng In the 
spécial remedy, but déclares the policy of the state, and Is applicable 
to ail analogous proceedings, whether brought in a state or a fédéral 
court 

7. Same— Construction of Statute— "Heirs and Dkvisebs. " 

The provision of Kev. St Me. c. 87, § 16, glvlng a remedy against the 
"heirs and devisees" of a décèdent on a demand against the estate 
accruing after the time limlted for bringlng an action agalnst the 
executor or admlnistrator, Is not restricted In its application to those who 
are technically "heirs and devisees," but such words must be construed. 
In view of the context, and the law of the state maklng the Personal 
estate prlmarily liable for debts In case of Intestacy, and equally charge- 
able in case of testacy, to include next of kln or legatees. 

8k Bamb— Showing to Avoid Bar. 

A decree was entered by a court of Minnesota laying an assessment 
npon the stockholders of an Insolvent corporation. A stockholder doml- 
clled in Maine had prevlously dled, and, at the tlme of the entry of such 
decree, her estate had been closcd. Nearly three years after such decree 
the recelver brought a suit in equlty in the circuit court for the district 
of Maine to charge a legatee of such stockholder for such assessment 
Belâ, that nnder the statutes of Maine the right of action accrued at once 
on the maklng of the assessment, and was barred In one year thereafter. 
iBel(i, also, that the suit, being based on a légal demand, was governed 
by such limitation, although In equlty and In a fédéral court, In the 
absence of a sufflclent showing In excuse to remove the bar; and 
that allégations that complalnant was a résident of Minnesota, and 

1 Stockholder's liabllity to creditors of corporation, see noté to Elckerson 
RolIer-MlU Co. V. Farrell Foundry & Machine Co., 23 0. C. A. 315, and 
Scott V. Latimer, 33 C. a A. 23. 
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had no knowledge of the death of the Btockholder, were not sufflclent 
wlthout spécifie facts showlng diligence on the part of complalnant 

In Equity. Suit to subject assets of the estate of a deceased 
stockholder of an insolvent Minnesota corporation, in the hands of 
a legatee, to an assessment made against such stockholder under 
the statute of Minnesota. 

M. H. Boutelle and Eben Winthrop Freeman, for complainant. 
Locke & Eocke, for respondent. 

PUTNAM, Circuit Judge. This is one of the group of cases 
growing out of the same receivership, and having its origin in the 
same circumstances as those shown in Haie v. Hardon (C. C.) 89 
Fed. 283; Id., 37 C. C. A. 240, 95 Fed. 747; and in Haie v. Tyler 
(C. C.) 104 Fed. 757. The présent case, however, is in equity, in 
order to reach the assets of the estate of a deceased stockholder 
which hâve been distributed to one of the legatees. Haie v. Hardon 
was at law, in the district of Massachusetts, and, of course, so far 
as parties were concerned, governed by sections 721 and 914 of the 
Revised Statutes. Therefore the resuit of that case can be accepted 
as in ail respects authoritative within the district of Massachusetts 
only. The case at bar arose in the district of Maine, and therefore, 
for at least some purposes, may be governed by the peculiar laws 
of that State. Although in equity, it is based, as we will see, on a 
common-law right. 

The complainant sues, in his capacity as so-called receiver, — con- 
stituted as such by one of the courts of the state of Minnesota, — 
on a certain proceeding brought by a judgment creditor of the 
Northwestern Guaranty Loan Company, a corporation organized 
under the laws of Minnesota, in behalf of himself and other cred- 
itors, solely for the purpose of enforcing against the stockholders 
thereof a peculiar liability imposed by the constitution of that state. 
The corporation became insolvent, and, in a proceeding in one of 
the courts of Minnesota prior to that in which the présent com- 
plainant was appointed receiver, ail its assets were sequestered and 
administered for the benefit of its creditors, so that in the proceed- 
ing in which the complainant was appointed receiver there were no 
remaining assets to be administered. The statutes of Minnesota 
provide that when, in a suit for enforcing the Hability of a stock- 
holder, there is found to remain corporate property, the court shall 
appoint one or more receivers, but that, if it appears that the cor- 
poration has no property, the court may proceed without appoint- 
mg any receiver. 

Therefore, under the constitution and laws of Minnesota, so far 
at least as this case is concerned, the mère right to proceed against 
stockholders originates and vests in the creditors, and not in any 
ofEcer or other person appointed or to be appointed, or authorized 
or to be authorized by force of any statute or by any executive or 
judicial proceeding. Consequently no right of action against any 
stockholder of the corporation in question ever arose or vested in 
the complainant; and he has no title by virtue of any assignment. 
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séquestration, executive or judicial action, or in any other way, and 
he is in fact only a master in chancery, appointed by the court to 
assist it in effectuating its decrees. Under thèse circumstances, if 
this were a suit at common law, brought within the district of Maine^ 
where the rule has always prevailed, by virtue of which no action 
can be brought except by some party having a title, no suit could 
be maintained by the complainant in his own name, although, under 
the statutes of this state, if he were an assignée, an action might 
lie, and although, also, according to the rules of the common law, an 
action would lie in his name if the right of proceeding against the stock- 
holders originated in him, instead of in the creditors. Moreover, al- 
though the right of action arose in another state, the courts in Maine 
would be compelled to enforce them, not on the ground of comity, 
which word can be properly used and applied by courts of common 
law only in its conventional and limited sensé (Dicey, Confl. Laws, 
14, 15), but because the constitution of the United States requires it 
(Stewart v. Railroad Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 
537; Whitman v. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 
587; Bank v. Farnum, 176 U. S. 640, 20 Sup. Ct. 506, 44 L. Ed. 
619). So if, on any account, a failure of remedy is at any time 
threatened, it is for the courts to await the action of the législature. 
That the remedy involves a matter of absolute law, not reached by 
any international rules, is illustrated by following to its conclusion 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184. 
That suit was brought by an assignée in a jurisdiction where an 
assignée may bring any action in his own name, but as soon as the 
same assignée attempted to proceed in a jurisdiction where the 
common law prevailed the suprême court refused him relief. Glenn 
V. Marbury, 145 U. S. 499, 508, 12 Sup. Ct. 914, 36 L. Ed. 790. 

Childs V. Cleaves, 95 Me. 498, 50 Atl. 714, is understood to assert 
in this district a différent rule with référence to parties plaintiflf; 
but, if so, it would be so clearly contrary to the law of Maine as it 
has existed from the origin of the state, adduced from the common 
law of England through the common law of Massachusetts, that 
it could not receive the assent of this court, and could not bind it. 
If it were of the character claimed for it in this particular, we would 
be obliged to stand to the uniformity of the law, regarding Childs 
V. Cleaves as concerning some oversight which the court at some 
future time would remedy. That such is the rule which governs 
us, even with référence to the construction of statutes, was made 
especially clear by Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 
27 L. Ed. 359. But Childs v. Cleaves does not necessarily go to 
the extent claimed for it. It is apparent that the court proceeded 
with référence to a receiver who was supposed to be of a diiïerent 
class from the one at bar. It is to be borne in mind that, while we 
take judicial notice of the statutes of Minnesota, they are made 
known to the courts of Maine only as pleaded or proven. Childs 
V. Cleaves went to the court in bench on a demurrer, and in what 
way the court was advised or ascertained with regard to the laws 
of Minnesota, and how fully it was advised, the case does not clearly 
show. 
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The judicial proceedings in Minnesota resulting in Childs v. Cleaves 
were of an apparently différent character from those out of which 
grew the case at bar. With référence to the latter, the assets of 
the coiporation had been sequestered and administered in a prior 
proceeding in Minnesota, and the présent suit arose out of a subsé- 
quent proceeding, in which no remedy was sought except the en- 
forcement of the stockholders' liability. It appears, however, from 
the opinion in Childs v. Cleaves, at page 502, 95 Me., and page 
714, 50 Atl, that the receiver, who was the then plaintiff, was ap- 
pointed in the same case in which the assets of the corporation 
were administered. In that proceeding, as there were assets, the 
statute required the appointment of a receiver, as we hâve already 
shown, The statutory provision applicable thereto was peremptory : 
"and shall appoint one or more receivers." Childs v. Cleaves, 95 
Me. 505, 50 Atl. 715. It is stated at page 502, 95 Me., and page 
714, 50 Atl., that the administration of the estate by the receiver 
first appointed was completed in July, 1897, but that meanwhile. 
and pending that administration, an order was issued by the court 
in the same case, on the intervention of creditors, for the enforce- 
ment of the stockholders' liability, and that thereupon, in the same 
month of July, a decree was entered against the stockholders in 
favor of the interveners, and Childs was appointed receiver for en- 
forcing against stockholders the judgment rendered for the net bal- 
ance of indebtedness. Whether he was appointed such by virtue of 
the powers vesting on the ordinary rules of equity, or as the suc- 
cessor of the receiver expressly required by statute, is not clear. 

In any event, the court appears to hâve assumed that the right to 
sue stockholders originated, or at least vested, in Childs, as receiver, 
and not in the creditors. Indeed, this follows, apparently, from the 
reliance it placed on Relfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337, — 
a case of very narrow application. It involved the rights of the su- 
perintendent of Insurance for Missouri, who was as said at page 225, 
103 U. S., 26 ly. Ed. 337, "the statutory successor of the corporation 
for the purpose of winding up its afïairs." The opinion was careful 
to observe that his authority did not come from the decree of the 
court, but from the statute, and it added, "He was in fact the cor- 
poration itself, for ail the purposes of winding up its affaira." Indeed, 
so far as the law is concerned, he stood the same as a corporation 
created by the législature, as the successor of one or more old cor- 
porations, receiving the assets and charged with the liabilities, as in 
the case of Maine Cent. R. Co. v. Maine, 96 U. S. 499, 24 L. Ed. 836. 
Under such circumstances, no foreign tribunal has ever questioned the 
proper joinder of the new corporation as a party, either plaintiff or 
défendant, with référence to the transactions of its statutory prede- 
cessor. Thus the reliance placed on Relfe v. Rundle in Childs v. 
Cleaves leads to the belief that the court did not intend to subvert the 
common law with référence to parties and rights as always known in 
Maine, and that therefore that décision has no necessary application 
to the case at bar. 

Childs v. Cleaves emphasizes, at pages 508 and 509, 95 Me., and 
page 717, 50 Atl., Bank v. Farnum, 176 U. S. 640, 20 Sup. Ct. 506, 
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44 h. Ed. 619, and Whitman v. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 
44 t,. Ed. 587 ; but thosB cases touch no question involved hère, as 
there was nothing in them regarding parties or title. They only went 
to the effect that, where a right of this gênerai nature is given by the 
statutes of one state, it is effective in another state, not as a matter 
of comity, but of absolute, constitutional obligation. Indeed, the ex- 
pressions of the court in Childs v. Cleaves, at page 512, 95 Me., and 
page 718, 50 Atl., and elsewhere, apparently show quite clearly that it 
regarded the then plaintifï as fully within the distinction made by us 
in Avery v. Trust Co. (C. C.) 72 Fed. 700, applied by Judge Coxe in 
Howarth v. Ellwanger (C. C.) 86 Fed. 54. On the whole, we are led 
to the conclusion that Childs v. Cleaves, as the court understood it, lies 
outside of a case where no title originated, or at least vested by stat- 
utory succession, in the nominal plaintifï. 

Therefore, as this bill is not founded on a merely équitable right, 
but was filed to enforce one arising at common law, and therefore 
concerns only the remedy, we would be compelled to give force to 
thèse views, and dismiss the suit, if the subject-matter out of which it 
arose had had its origin within this district. The fact is, however, that 
the cause of action arose in another state ; and it was, of course, nec- 
essary to the conclusions of the circuit court of appeals in Haie v. 
Hardon, 37 C. C. A. 240, 95 Fed. 747, by which we are bound, that 
under the laws of that state there was something which vested in the 
plaintifï as receiver, sufficient to enable him to become an actor in a 
suit at common law in the district of Massachusetts. While this would 
not meet the conditions in Maine in the event this were a common- 
law action, it is sufîicient to control us in a proceeding in equity, al- 
though pending in this district, inasmuch as in equity we hâve no con- 
cern with the local practice as to parties. Therefore, it having been 
determined by the circuit court of appeals that the laws of Minnesota 
give the complainant something which is sumcient to make him an 
actor in a judicial tribunal, and as the rules of equity as administered 
in the fédéral courts are broad enough to protect a proceeding in the 
name of such a complainant, we cannot dismiss this bill on the mère 
question of parties, and we are compelled to look at the facts of the 
case. 

It has been stated in regard to this receiver that the decree estab- 
lishing the amount of the corporation's deficiency, and adjudicating 
that it was necessary to assess the stockholders the entire par of their 
stock to make good such deficiency, and appointing the complainant 
a receiver to enforce the same, was entered in February, 1897. This 
was erroneous, because the proceeding of that date was merely a find- 
ing of facts, and a statement of conclusions of law, with an entry of 
an order for judgment. The judgment itself bears date of November 
3. 1897. 

It is necessary to assume, and we understand, that the resuit reached 
by the circuit court of appeals in Haie v. Hardon accepted this judg- 
ment as conclusive on ail stockholders, domestic and foreign, so far as 
the amount assessed is concenied, so that the relations of the parties 
to this bill date from the day of the judgment ; that is, November 3, 
1897. This cannot, for présent purposes, be questioned, because oth- 
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erwise, in view of the fact that the corporation never was dissolvecî, 
and is not made a party (Cattle Co. v. Frank, 148 U. S. 603, 13 Sup. 
Ct. 691, 37 L,. Ed. 577), the absence of any qualification by the suprême 
court would compel a dismissal. Consequently the well-knovvn rule 
applies that the right of proceeding against the respondent accrued on 
November 3, 1897, and that ail computations under any statute of lim- 
itations or otherwise must be made from that date. McDonald v. 
Thompson, 184 U. S. 71, 22 Sup. Ct. 297, 46 L. Ed. . 

The stockholder out of whose holdings this bill arose was the owner 
of 22 shares of the stock of the corporation in question, of the par 
of $2,200. She deceased on March 14, 1895, at Portland, in the coun- 
ty of Cumberland and state of Maine, where she was résident at that 
time, leaving a will which was duly probated in that county. Hon. 
Joseph A. Locke duly qualified as executor thereof on April 16, 1895, 
and promptly gave proper notice of his appointment. He finally set- 
tled the estate in August, 1897, and was discharged as executor be- 
fore the présent bill was filed. At the time of the filing of the bill 
no légal représentative of the estate existed, and there were no assets 
aside from those in the hands of the legatees. 

It is not necessary to détail the laws of Maine with référence to the 
period of limitation for proceedings against the estâtes of deceased 
persons, or the steps necessary to be taken within that period by those 
holding claims which hâve not matured, in order that rights may be 
preserved against the executor or administrator. It is plain that in 
this case no rights continue against any officiai représentative of the 
estate, and that none were preserved; this coming, presumably, from 
the fact that there was no person in existence until the judgment in 
Minnesota of November 3, 1897, which was after the estate was closed 
and the executor discharged, who would take any proceedings in that 
direction. Consequently there is no remedy at law against the estate 
in the local tribunals, and therefore there can be none in the fédéral 
courts, — a proposition which it is not necessary to elaborate. Morgan 
v. Hamlet, 113 U. S. 449, 5 Sup. Ct. 583, 28 L. Ed. 1043. This does 
not, however, bar a remedy in equity according to the fundamental 
principles applicable to chancery courts. 

The estate was distributed to two legatees, — ^the respondent, who 
received $4,174.90, and Thomas Fairbrother, a résident of Vermont, 
and therefore not made a party. The distribution was made in July, 
1897. The amount received by Fairbrother is not disclosed. Wheth- 
er the inability to make Fairbrother a party would afifect the jurisdic- 
tion, or whether the entire claim of the complainant could be liquidated 
from the amount received by the respondent, or only proportionately, 
we will not hâve occasion to consider. 

This bill was not fîled until June 27, 1900, which was about two 
years and ten months after the distribution to the legatees. It allèges 
that at the time of the decease of Mary A. Ripley, and ever since, the 
complainant was a nonresident of Maine, and had neither knowledge 
nor notice of her death, or of the pendency of administrative proceed- 
ings until after their close, nor until shortly before this suit was com- 
menced. No demand was made on the respondent for payment within 
one year after the complainant was appointed receiver ; that is to say, 
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within one year after November 3, 1897, when the claim in suit ripened, 
as we hâve seen. In pursuance of thèse allégations, it is agreed that 
the gênerai soliciter of the complainant, which solicitor resided in 
Minnesota, on July 12, 1899, first sent to a solicitor within this state, 
whom the complainant had already employed, the claim now in suit, 
with other claims agâinst other stockholders, in a letter which was 
received by the Maine solicitor on July I5th; that on July 22d the 
Maine solicitor wrote the gênerai solicitor, informing him of the death 
of Mary A. Ripley, and that her estate had been settled; and that 
this was the "first information, knowledge, or notice" which the com- 
plainant or his gênerai solicitor received of either of thèse facts. How 
long the solicitor in Maine had been employed does not appear, nor 
the extent and nature of his employment, nor in what part of the state 
he resided. 

Under thèse circumstances, there can be no question that, aside 
from whatever provisions exist in the statutes of Maine, and aside 
from the questions of jurisdiction and apportionment to which we 
hâve referred, the complainant had a remedy in equity in this court 
against legatees when his bill was filed. This is such a well-settled 
principle that it needs no citation of authorities to support it. It is, 
however, put in a very positive manner in Borer v. Chapman, 119 
U. S. 587, 599, 600, 603, 7 Sup. Ct. 342, 30 L. Ed. 532, where even 
assets distributed to legatees under an ancillary executorship are 
declared to be impressed ordinarily with a trust in behalf of cred- 
itors, even within the country of domicile, under circumstances 
where a creditor has had no method or opportunity of pursuing his 
claim through the ordinary channels. Mr. Justice Nelson, in Wil- 
liams V. Gibbes, 17 How. 239, 254, 15 L. Ed. 135, pointed out that 
this was inhérent in the broad rule applicable to every case where 
there is a common fund, in the distribution of which several par- 
ties are interested. 

Neither is there any difïîculty, so far as the présent bill is con- 
cerned, arising from the fact that the administration of the estate 
was through the probate courts of Maine. It can hardly be said 
that it is not within the power of congress to devolve on the fédéral 
courts some jurisdiction even with référence to the probate of wills, 
because it would not now be maintained that any expression in section 
2 of article 3 of the constitution, defining the judicial power of the 
United States, is to be construed in that narrow way. Ellis v. 
Davis, 109 U. S. 485, 497, 3 Sup. Ct. 327, 27 L. Ed. 1006 ; La Abra 
Silver Min. Co. v. U. S., 175 U. S. 423, 455, 20 Sup. Ct. 168, 44 L. 
Ed. 223; King V. Asylum, 12 C. C. A. 145, 64 Fed. 331, 335, et seq. 
Nevertheless, either because the matter of probate of wills belongs 
to the administrative side of the jurisdiction of spécial tribunals akin 
to the doctrine of parens patrise (Fontain v. Ravenel, 17 How. 369, 
384, 15 L. Ed. 80; King v. Asylum, 12 C. C. A. 145, 64 Fed. 331, 
349), or because congress has not seen fit to confer on the circuit 
courts any powers in référence thereto, it has been held, ever since 
the case of Kosciusko's will, that the circuit court has no jurisdic- 
tion to grant or refuse probates. It has been also held, ever since 
Tarver v. Tarver, 9 Pet. 174, 9 L,. Ed. 91, that the circuit courts 
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have ordinarily no power to déclare probate proceedings void. This 
has not been based on any rule peculiar to the fédéral courts, but 
on the gênerai proposition that courts of equity, whether in Eng- 
land or in this country, have ordinarily no jurisdiction of that char- 
acter. In re Broderick's Will, 21 Wall. 503, 22 h. Ed. 599. Con- 
sequently there are some exceptions to the rule. In re Broderick's 
Will, 21 Wall. 517, 22 L. Ed. 599 et seq. ; EUis v. Davis, 109 U. S. 485, 
496, 503. 3 Sup. Ct. 327, 27 L. Ed. 1006. 

It is also well settled that the circuit court cannot interfère with 
the ordinary course of the administration of an estate of a deceased 
person, over which administration the local courts have already as- 
sumed jurisdiction. This might be put on the ground that the ma- 
chinery for exercising a jurisdiction of that character has never been 
given any of the fédéral courts; but it is usually rested on the 
gênerai rule which bars those courts from interfering with the res 
of which the state courts have taken control, and vice versa, within 
Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 L. Éd. 660, 
and Farmers' Loan & Trust Co. v. Lake St. El. R. Co., 177 U. S. 
51, 20 Sup. Ct. 564, 44 L. Ed. 667, and other well-known cases of 
that character. Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 
37 L. Ed. 867. It is also clear that, wherever the probate court 
has done any act in the ordinary course of the administration of an 
estate, or with référence to any matter within its jurisdiction, the 
fédéral courts are barred on the usual rule of res adjudicata. Sim- 
mons v. Saul, 138 U. S. 439, 458, 11 Sup. Ct. 369, 34 L- Ed. 1054; 
Shernian v. Association (decided by the circuit court of appeals for 
this circuit January 24, 1902) 113 Fed. 609. Where, however, the 
administration has been completed, so far as any particular branch 
of it is concerned, and the property has passed out of the control 
of the probate court, and beyond its jurisdiction, the fédéral courts 
are free to avail themselves of ail the ordinary proceedings in law 
and in equity with référence thereto, as was fully demonstrated in 
the case which we have just cited (Borer v. Chapman, 119 U. S. 
587, 7 Sup. Ct. 342, 30 L. Ed. 532). There it was said (at page 
601, 119 U. S., and page 349, 7 Sup. Ct., 30 L. Ed. 532) that the 
powers which this court is asked to exercise in the case at bar are 
"a part of the ancient and original jurisdiction of the courts of 
equity," which is vested "by the constitution of the United States, 
and the laws of congress in pursuance thereof, in the fédéral courts," 
and which is "independent of that conferred by the states upon 
their own courts, and cannot be afïected by any législation except 
that of the United States." The rule is stated broadly in Byers 
V. McAuley, 149 U. S. 608, 620, 13 Sup. Ct. 906, 37 L. Ed. 867. 
Therefore there is no difficulty in taking jurisdiction of the case at 
bar, unless on account of some peculiarity which we have yet to 
consider. 

The complainant has a serions difficulty to meet in the défense 
of limitation. We have already said that the basis of this bill is not 
an équitable right, but merely the seeking of a remedy in equity 
to enforce a right at common law. In construing rule 90 of rules 
ef practice in equity, the suprême court has referred us to the prac- 
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tice as it existed in England when that rule was adopted. Thomson 
V. Wooster, 114 U. S. 104, 112, note, 5 Sup. Ct. 788, 29 L. Ed. 105. 
Volume 2 of the édition of Daniell's Chancery Practice there re- 
ferred to was published in 1840. Its notes were written by the 
author, and are therefore of the same force as the text. There it 
is said that courts of equity hâve held themselves bound by the 
statute of limitations of James I. in respect of ail légal titles and 
demands. This ruie is expressly so restated in Metropohtan Nat. 
Bank v. St. Louis Dispatch Co., 149 U. S. 436, 448, 13 Sup. Ct. 
944, 37 L. Ed. 799, as follows: "Courts of equity, in cases of con- 
current jurisdiction, consider themselves bound by the statutes of 
limitation which govern actions at law." This is restated as late 
as Willard v. Wood, 164 U. S. 502, 520, 17 Sup. Ct. 176, 41 L. Ed. 
531, and Baker v. Cummings, 169 U. S. 189, 206, 18 Sup. Ct. 367, 
42 h. Ed. 711. 

At the time the judgment of November 3, 1897, was entered, the 
complainant had a perfect remedy under chapter 87 of the Revised 
Statutes of Maine (section 16). A previous section provides that, 
when an action on a covenant or contract does not accrue within 
the period limited by statute for bringing suits against the exécuter 
or administrator, the claimant may file his demand in the probate 
office, and thus, unless a bond is given, secure the rétention of a 
part of the estate to meet his claim when it cornes due, with some 
other incidental provisions to which we need not refer. Section 16 
reads as follows: 

"When such clalm has not been flled In the probate office wlthln said two 
years, the claimant may hâve remedy against the helrs or devlsees of the 
estate wlthln one year after It becomes due, and not against the executor or 
administrator." 

The liability in this case is contractual, as has been stated by the 
suprême court several tinies, but the right of action did not accrue 
till the period provided by statute for suing the executor had ex- 
pired. Therefore the subject-matter of this proceeding falls, within 
ail branches of the provisions of the Maine statute referred to. Un- 
der the circumstances, there was plainly, for the fuU period of a 
year after the judgment of November 3, 1897, a complète statutory 
remedy, and also, as we hâve shown, a concurrent remedy in equity 
in this court. Borer v. Chapman, 119 U. S. 587, 600, 7 Sup. Ct. 
342, 30 L. Ed. 532, is directly to the point that the statute cited 
could not contravene the broader right of the creditor to proceed 
in equity in the fédéral courts. 

It may be observed that proceedings under this législation, which 
originated in provincial times, hâve in Maine always been by common- 
law actions; yet the frame of the statute is broad enough to permit 
a remedy in equity where circumstances require it. Therefore the 
statute may well be held to insure relief in equity or at law, as the case 
may be, but, whether under one procédure or the other, always subject 
to the limitation of one year. The fédéral courts certainly can afïord 
the common-law relief under the statute, as well as the équitable relief 
originally vesting in them. In any view, we thus hâve concurrent 
remédies, both based on contract, arising from the acquirement by the 
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testatrix of her shares of stock, and from the ripening by the entry 
of the judgment of November 3, 1897, into a complète statutory and 
contractual obligation, ordinarily enforceable in the common-law 
courts, and always so when, as in the case at bar, it extends to the full 
par value of the shares. Kennedy v. Gibson, 8 Wall. 498, 505, 19 L. 
Ed. 476, and subséquent décisions to the same efïect. 

The gênerai rule that under such circumstances chancery is bound 
by the statutes of limitations was precisely determined in McDonald 

V. Thompson, 184 U. S. 71, 22 Sup. Ct. 297, 46 L. Ed. , already 

referred to. That was a suit in equity brought by the receiver of an 
insolvent national bank to enforce the double liability of a stockholder 
therein. So far as the liability is concerned, it is precisely the same 
as that at bar; arising under the application of exactly the same 
principles of law. The court laid aside the question whether the com- 
plainant should not hâve sued at law, and, assuming that he rightly 
proceeded in equity, held him absolutely bound by the statute of limita- 
tions of the State forming the district where the suit was brought, 
applicable to common-law proceedings with référence to actions on 
contracts and statutory liabilities. The court, as we hâve said, applied 
the rule that the cause of action accrued when the assessment was 
made, — in this case, November 3, 1897, — and added that at that time 
tho statute of limitations began to run. The court assumed unhesi- 
tatingly that although the proceeding was in equity, inasmuch as it was 
based on a common-la-v fight, the statute of limitations was to be 
implicitly obeyed. The whole reasoning of the court assumed this 
to be an undoubted proposition, so that the discussion in the opinion 
related only to the question which particular provision of the statute 
reached the case. Therefore, as we hâve said, the circumstances make 
McDonald v. Thompson conclusive on the case at bar, so far as the 
gênerai propositions as to the efFect of statutes of limitations are con- 
cerned. 

In reply, the complainant urges his nonresidence and the lack of 
notice which we hâve stated ; but, as against statutes of limitations, 
mère nonresidence, unless "beyond the seas," or out of the United 
States, is ordinarily disregarded. Undoubtedly equity sometimes ex- 
cuses the bar of statutes of limitations when the law would not, al- 
though, with référence to the administration of estâtes, such an excuse 
was refused, even in equity, in Morgan v. Hamlet, 113 U. S. 449, 5 
Sup. Ct. 583, 28 L. Ed. 1043, already cited. However this may be, 
no case is shown us where such an excuse arises from mère nonresi- 
dence, though accompanied with lack of knowledge, with référence to 
a fact so easily ascertained as the decease of one whose will is pub- 
licly exposed in a probate court. For a complainant to avail himself 
of this rule of equity, he must set out ail the facts, so that the court 
may clearly see that he has exercised due diligence. Hardt v. Heid- 
weyer, 152 U. S. 547, 5S8, 559. H Sup. Ct. 671, 38 L. Ed. 548. 
Among other things, in the présent case, the complainant should hâve 
negatived any presumption arising from the fact that he had under 
employment, though for a time not stated, a local solicitor, and hâve 
shown that he made prompt inquiries, and that by some strange coin- 
cidences he failed to learn of the death of the shareholder. The pre- 
114 F.— 87 
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sumption that if he had made early înquîrîes he would hâve learned the 
(acts in scason to hâve proceeded against legatees within the year 
provided by statute is so strong as to require clear proof to overcome 
it. Indeed, we are bound by the practical rule appHcable hereto laid 
dovm in Re Broderick's Will, 21 Wall. 503, 519, 22 L. Ed. 599, already 
referred to. There it was claimed that the bar of the statute with 
référence to the alleged forgery of the will in question was met because 
the complainant resided in a secluded part of the United States, and 
was ignorant, not only of the fraud, but even of Broderick's death. 
Although that was a case of fraud, as to which courts are most libéral 
with référence to allowing exceptions to any bar arising from the lapse 
of time, yet the excuse ofïered was not accepted. The opinion ren- 
dered in behalf of the court says that the delay was due only to 
ignorance of Broderick's death, and of the open and public facts of 
the case, and that the plea is that the complainants "lived in a remote 
and secluded région, far from means of information." It adds : 

"Parties cannot thus, by thelr seclusion from the means of Information, 
clalm an exemption from the laws that control human affaire, and set up a 
rlgbt to open up ail the transactions of the past. The world must move on, 
and those who claim an Interest in persons or things must be charged with 
a knowlédge of their status and conditions, and of the vicissitudes to which 
they are subject" 

The court then adds that this is the foundation of ail judicial pro- 
ceedings in rem ; but this was not particularly applicable to that case, 
as distinguished from the case at bar, and it could not Umit the prin- 
ciples involved in the citations which we hâve made from the opinion, 
nor can it be accepted as intended to do so. As we hâve already 
said, independently of the case of In re Broderick's Will, and on the 
gênerai principles which we hâve stated, everywhere applicable to ques- 
tions of limitations and lâches, the mère nonresidence in Minnesota, 
under the circumstances of this case, does not establish an exception 
to the gênerai rule. 

The complainant also says that the Maine statute which we hâve 
cited affords no sufïicient analogy with référence to the matter of lim- 
itations, because it is restricted to remédies against "heirs and dev- 
isees," and that therefore its remedy is not concurrent with that based 
on the broad rules of equity. It is to be regretted that as this prop- 
osition involves the construction of a statute which has existed, in one 
form and another, for over a century, and has passed through several 
phases, it is merely insistçd on in such manner that we must notice 
it, without our being afïorded the aid of the history of the législation, 
or of the décisions of the courts in Massachusetts and Maine in réf- 
érence thereto. Originally the Massachusetts statute used, instead 01 
the words "heirs and devisees," the words "those who inherit the es- 
tate of such person, or devisees thereof." It came into Maine in that 
form. Laws Me. 1821, c. 52, § 28. As there found, the context 
shows that it was not intended to be limited to those who, in a tech- 
nical sensé, are "heirs and devisees," because the proviso which forms 
a part of the same section concems legacies and bequests. The form 
of expression found in the act of 1821 continued through the Revised 
Statutes of 1840, and the présent condensed form of expression, "heirs 
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or devisees," first occurs in the Revised Statutes of 1871. The pro- 
visions of the statute covering this topic were codified anew in 1872. 
Chapter 85. This statute needs no particular observation. In Mas- 
sachusetts the législation has been amended so as to expressly include 
legatees and next of kin. 

The construction which the complainant puts on this provision of 
law would resuit in throwing its entire burden on those who take 
the reaJ estate, either by will or inheritance, leaving those who 
take personalty, whether by will or on distribution, exempt. At 
the common law, by virtue of which realty bore no burden of debts 
unless expressly charged, this conclusion would be absurd. It is 
none the less so under the Systems so long established in Maine 
and Massachusetts, by virtue of which, with référence to intestate 
estâtes, habilities are charged on the personal property before the 
realty can be reached, and where, even in case of testacy, the en- 
tire estate, both realty and personalty, if ail covered by spécifie gifts, 
contributes proportionately. It is not to be forgotten that the popu- 
lar confusion between "devisees" and "legatees" has crept into the 
law books, and that many authorities hâve recognized the fact that 
they are sometimes used in légal instruments interchangeably. 
Stroud, Jud. Dict., and Bouv. Law Dict., "Devise." Even in Baker 
v. Bean, 74 Me. 17, 20, the court, in discussing the liability under 
this very statute, uses the phrase "bequeathing his property" to the 
person who was claimed to be liable, although the word "bequeath" 
is as remote from the word "devisee" as is the word "legatee." 

But the construction of the précise section of chapter 87 of the 
Revised Statutes of Maine under considération is easily determined 
by the context. Sections 14 and 15, to which we hâve already re- 
ferred, provide that, if the demand is seasonably filed in the probate 
office, sufïicient assets must be retained by the executqr or adminis- 
trator to meet it, unless a bond is given to pay whatever may be 
found due. Section 15 provides that, "when a bond is given, assets 
shall not be reserved, but the estate is liable in the hands of the 
heirs or devisees, or those claiming under them, and an action may 
be brought on such bond." Then follows section 16. There can 
be no question that ail thèse sections go pari passu, and are to be 
construed on parallel lines. It is clearly the intention that the "as- 
sets" in the hands of the executor or administrator shall always 
remain liable, wherever they may be found. Primarily thèse "assets" 
are personal property, although under certain proceedings, the per- 
sonal property being exhausted, the real estate may, by leave of 
the probate court, be converted into "assets" for the payment of 
debts. It is unreasonable to ask the courts to hold that what is 
primarily liable in the hands of the executor or administrator for 
debts is, by a continuous line of statutory provisions, ail relating 
to the same topic, and intended to work out the same subject-matter, 
absolutely relieved when it comes into the hands of the next of kin 
or legatees. It is impossible, on any just rule of construction, to 
give efïect to this proposition of the complainant, and he does not 
support it by the cit3.tion of any judicial authority indicating that 
we should. Our own search has also disclosed nonc 
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As we wîsh to dispose of the entire topic on broad principles, 
and by a thorough application of them, we call attention to one 
fact in this connection which bas not been brought before the court 
by the complainant. Although, under the rule of Borer v. Chap- 
man, 119 U. S. 587, 7 Sup. Ct. 342, 30 L. Ed. 532, which we hâve 
already explained, assets coming into this jurisdiction from an an- 
cillary administration can be reached through the equity side of the 
circuit court, yet, under the décisions in Massachusetts, they ap- 
parently cannot be reached by virtue of the class of statutes which 
we hâve been discussing; and there is no reason to doubt that the 
Maine courts would impUcity follow the décisions of its sister state, 
where this législation had its origin. This is a more serious propo- 
sition with référence to the complainant's claim that the remédies 
are not parallel, and therefore not concurrent, than that on which 
he rested, and which we hâve discussed ; but the whole topic will 
be disposed of when we corne to state the law of Maine with référ- 
ence to the question of public policy underlying the statutory limi- 
tation. 

The complainant makes a further answer to the claîm that he is 
barred by the one-year limitation to which we hâve referred by the 
proposition that this does not come from any gênerai statute de- 
daring a gênerai policy, but is simply one of the conditions inhérent 
in the spécial remedy given by the Maine législation, and not in- 
hérent in the remedy in equity which this court can offer. The dé- 
cisions cited by the complainant do not assist us on this proposi- 
tion. They involve the question which was under considération by 
the circuit court of appeals for the First circuit in Railroad v. Hurd, 
47 C. C. A. 615, 108 Fed. 116, where not a new remedy was given, 
but a new right. This class of cases is illustrated by The Harris- 
burg, 119 U. S. 199, 214, 7 Sup. Ct. 140, 30 L. Ed. 358, cited by the 
complainant. It is more specifically illustrated by Theroux v. Rail- 
road Co.j 12 C. C. A. 52, 64 Fed. 84, 85, also cited by the com- 
plainant, and Railroad v. Hurd, to which we hâve referred. Thèse 
cases lay down the rule that where a right is thus originated by a 
statute the period of limitation imposed as a condition in the statute 
follows the right wherever it is enforced, either in any domestic or 
foreign tribunal. It is well known that such is not the law where 
the limitation relates only to the remedy. With référence to the 
présent claim against a legatee there was undoubtedly a right in 
equity which both the fédéral courts and those of Maine would 
recognize anterior to, and independent of, any législation. The 
statute cited merely gives a spécifie remedy. As, therefore, it af- 
fords only a new remedy, and not a new right, it is not cognizable 
in foreign courts, and much less so the conditions which it con- 
taihs. Therefore it falls within the principles of the ordinary stat- 
utes of limitations, and we are compelled to look deeper into the 
matter. 

In doing this we are met by Hall v. Bumstead, 20 Pîck, 2, 8, 
showing that the limitations in this class of statutes are based so 
deeply on grounds of public policy that even the disabilities which 
are allowed as exceptions in the ordinary statutes of limitations are 
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not allowed hère. In Fowler v. True, 76 Me. 43, 46, we are told, 
by citation from Massachusetts décisions, that by the policy of the 
laws of Maine "the remedy of a créditer upon the heirs or devisees 
of a deceased person is extremely limited," and that "every dem^nd 
which can be made and enforced against the estate of a deceased 
person is to be pursued against the administrator, where it can be 
donc." It adds: 

"This object Is one of great Importance, by securing as (ar as practlcable 
an early and final settlement of estâtes, so that the reslduum may be dis- 
trlbuted among those entltled, free from Incumbrances and charges which 
•would lead to protracted litigatlon." 

It is a well-known f^ct that the policy of the législation of Maine 
and of Massachusetts is, as thus stated, to transfer the succession 
as soon as it can reasonably be ascertained to whom it shall corne, un- 
der such circumstances that the récipient shall not be harassed in réf- 
érence thereto, nor build on it hopes which may long afterwards 
prove to hâve been without foundation. The law in this respect in 
Massachusetts, and successively in Maine, has been very scrupulous. 
The limitation contained in the extract which we hâve made from 
the Revised Statutes of Maine was not merely an arbitrary con- 
dition imposed in granting a new statute right, but it was undoubt- 
edly framed in pursuance of a gênerai purpose, which should not 
be disregarded, either by the courts of that state, or by fédéral 
tribunals enforcing the law within the territorial limits of her juris- 
diction. If a rult was in fact given in Chewett v. Moran (C. C.) 
17 Fed. 820. as broadly as the complainant maintains, it was neg- 
atived by the suprême court, two years afterwards, in Morgan v. 
Hamlet, 113 U. S. 449, 5 Sup. Ct. 583, 28 L,. Ed. 1043. Indeed, 
the carrying of Morgan v. Hamlet to its legitimate conclusion would 
seem to be décisive of the pending case in favor of the respondent, 
in any view of it. That the fédéral courts, even when proceeding 
in equity, will insist with rigor on a reasonable compliance with 
local policy as to the administration and distribution of estâtes, and 
will décline to interfère by giving relief beyond the statutory limi- 
tations, except under very spécial circumstances, is strictly insisted 
on in Board of Public Works v. Columbia Collège, 17 Wall. 521, 
530, 21 L. Ed. 687. 

We are therefore compelled to hold that the claim is barred, by 
analogy, by the one-year limitation coiatained in Rev. St. Me. c. 
87, § 16. 

Let there be a decree dismissing the bill, with costs for the re- 
spondent. 
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UNITED STArtHS ▼. BUTI/BR. 

(Circuit Oourt, D. Maine. March 26, 1902.) 

No. 115. 

1. United Statks— Liabilitt of Opficeh for Fonds Stoi.hn— Intbkbst. 

The rule applled that In an action by the United States against a dls- 
bursing offlcer to recover public funds whlch were abstracted from dé- 
fendants possession wlthout hls knowledge, and from whlch he recelved 
no beneflt, where no demand is proved, Interest la not recoverable prlor 
to the date of the wrlt 

8. BAME — BURDEN OF PrOOF. 

Where the accounts of a dlsburslng offlcer of the army, whlch were 
duly audlted and allowed, were resta ted by the treasury department 
nearly 10 years later, and a clalm made against the offlcer for a sum 
Bhown to be due from hlm by the restatement the burden resta upon 
the United States to falslfy the accounts prevlously allowed by clear 
and satlsfactory proof. 

8. Samk— Action agaihst Disbursinq Officbr— Suppicibnct of Phoof. 

Défendant was actlug paymaster In the army at the Rock Island 
arsenal. The pay roUs were made up by a clerk appolnted by the 
commandlng offlcer, and, after belng approved by such offlcer, were de- 
Uvered to défendant for payment His accounts for dlsbursementa 
on account of such payments were allowed by the department, but 
It was subseQuently dlscovered that the clerk, In making up the pay- 
rolls, had entered after the names of certain workmen, as due them for 
wages, larger sums than were actually due, and by some means had 
secured for hlmself the excess payments. After such dlscovery, and 
the trial ànd conviction of the clerk, defendant's accounts were, after 10 
years' delay, restated, and suit was brought against hlm to recover the 
amount of the alleged shortage thereby shown. He was Ignorant of the 
frauds, and recelved no beneflt from the same. The évidence did not 
ehow yrtih any certainty whether the clerk abstracted tlie money from 
the pay envelopes before It had been disbursed by défendant, or secured 
It after Its disbursement In accordance wlth the pay roUs as approved, 
througb collusion wlth the workmen or otherwise. Beld, that the case 
was Insufflcient to charge défendant wlth Uability. 

At Law. Action to charge défendant with Uability as a disbursing 
officer of the army. 

Isaac W. Dyer, U. S. Atty, 
Richard Webb, for défendant. 

PUTNAM, Circuit Judge. In this case the writ bears date March 
6, 1899, and the déclaration contains two counts, — the first one for 
$524.40, money had and recelved to the plaintifïs' use ; and the second 
one for interest on the same. 

Inasmuch as the suit is to recover public funds, whlch it is claimed 
were abstracted from the possession of the défendant as a disbursing 
ofRcer without his knowledge, and while he was innocent in référence 
thereto, and, as the défendant had no use thereof, and no demand is 
proven, the interest charged in the déclaration cannot be recovered. 
This has been so held, not only in behalf of sureties, but in the opinion 
of Mr. Justice Miller in U. S. v. Denvir, 106 U. S. 538, i Sup. Ct. 481, 
27 L. Ed. 264, it was stated to apply in behalf of the officer himself. 
Moreover, while ordinarily lâches does not apply as against the United 
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States, it does apply against them so far as interest is concerned. 
U. S. V. Sanborn, 135 U. S. 271, 281, 10 Sup. Ct. 812, 34 L. Ed. 112. 
There is enough in this case on either rule thus stated by the suprême 
court to bar the United States from recovering any interest accruing 
prior to the date of the writ, 

The défendant, from some period in 1883 to some period in 1886, 
was a commissioned ofïicer of the United States in the ordnance 
corps, and during a portion or the whole of that period he was acting 
paymaster, as provided in section 1161 of the Revised Statutes. The 
transactions involved ended in 1886, and at some time previous to No- 
vember 25, 1889, the defendant's accounts as such paymaster were 
duly allowed. This so stood until they were restated by the account- 
ing ofïicers of the treasury under date of November 22, 1898. As 
originally allowed, they showed nothing due from him on account of 
the présent claim, but, as restated, they show the amount covered in 
the first count of the déclaration. 

This restatement is found at length in the record. It refers to cer- 
tain items of disbursement, which it states had been allowed in prior 
settlements, and which it states had been charged back to the défend- 
ant in a settlement No. 8,942, of November 25, 1889. That settle- 
ment we do not find in the record. Therefore we are compelled to re- 
ject it from our considération, and the dates stand as follows: The 
defendant's accounts were settled and allowed by the proper account- 
ing ofHcers of the treasury some time prior to November 25, 1889, 
and on November 22, 1898, they were restated, and a balance declared, 
corresponding to the amount demanded in the first count of the 
déclaration. 

That under section 886 of the Revised Statutes a disbursing officer's 
accounts may, under some circumstances, and with référence to certain 
matters, be restated by the treasury, and that, when so restated, they 
may be used to make a prima facie case against him, cannot be ques- 
tioned, in view of Seule v. U. S., 100 U. S. 8, 11, 25 L. Ed. 536, and 
Moses V. U. S., 166 U. S. 571, 594, 599, 17 Sup. Ct. 682, 41 L. Ed. 
II 19. In the présent case the restatement apparently arises largely, 
if not entirely, out of alleged forgeries and altérations in the defend- 
ant's vouchers, by which the person who is charged with making thie 
forgeries and altérations was enabled to cover up thefts of the public 
moneys in the hands of the défendant. Whether, in view of U. S. v. 
Jones, 8 Pet. 375, 8 L. Ed. 979, and Bruce v. U. S., 17 How. 437, 15 
L. Ed. 129, snch alleged forgeries and altérations are so far within the 
cognizance of the ofïicers of the treasury that a restatement of an ac- 
count growing out of the same is effective, or whether the accounts 
were restated and certifîed in accordance with the statutes and the 
régulations of the treasury, and how far such restatements are affected 
by the act of July 31, 1894 (28 Stat. 162, 168), we are not called on to 
consider, because we are not called on to give statutory eflfect to the re- 
statement found in the record. The United States rest their case on 
the claim that the défendant did not conform to the army rules and 
régulations, and especially to those concerning the ordnance corps, 
by virtue of which neglect he hazarded the public moneys in question ; 
and aiso on their ofïer to show by primary proofs that the sums dis- 
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allowed by the treasury were part of the moneys whicîi came into the 
hands of the défendant, and were never disbursed at ail. 

As to the first proposition of the United States, the rules and régula- 
tions referred to are, in some respects, too obscure to justify us in 
holding the défendant responsible for public funds by reason of not 
complying with them. The various steps necessary to show that the 
loss of the public moneys arose through their violation do not ail 
clearly appear. What is more important, thèse rules and régulations 
for the most part, if not entirely, concern the personal conduct of the 
officer, so that the violation of them subjects him to proceedings be- 
fore a military tribunal, and not to a liability to be charged in damages 
by a civil tribunal; and, on the whole, there is not enough hère, in 
connection with whatever else appears in the case, to change the 
burden which rests on the United States, wliich we will explain. 

The defendant's accounts having been allowed, they stand like an 
account stated, and the burden is on the United States to show them 
erroneous. This burden, under the circumstances of the long delay, 
before, so far as the record shows, the claim was made on the défend- 
ant, necessarily, to such an extent, obscures the facts, and adds to the 
difEculty which the défendant would hâve in ascertaining and proving 
them, that this burden is thereby very much increased. The hardship 
growing out of reopening the accounts of a disbursing ofïicer of the 
army of the United States, where the facts are so complicated and 
doubtful as it will appear they are at bar, is especially great in view 
of the fact that military orders issued at comparatively short intervais 
take such officers from point to point, and often long distances, and 
thus leave them where it is impracticable for them to investigate, or 
direct an investigation of, matters which can be supported or over- 
thrown only by proofs derived from the immédiate locality of the trans- 
actions involved. Therefore, under the peculiar circumstances of this 
case, we do not hesitate to say that the burden rests on the United 
States to falsify the accounts of the défendant, which they once al- 
lowed, by clear and satisfactory proofs. In view of this, what is the 
record which we hâve before us ? 

It consists largely of an agreed statement, which is substantially as 
follows: The défendant was on duty at the Rock Island arsenal, 
where the commanding ofîîcer hired the workmen, and, among the 
rest, the clerk, one Mr. Warren, who is charged with the theft or 
fraud out of which the présent claim arises. This clerk made up the 
pay rolls, which were submitted to the commanding ofïîcer for his ap- 
proval, and which, after being certified by him as correct, were deliv- 
ered to the défendant with a written order for their payment. While, 
on the one hand, there can be no question that the défendant falls 
within the great class of United States disbursing ofBcers who are 
chargeable with public funds received by them, except as against the 
acts of God or of the public enemy, or that, also, he did receive the 
sums covering the amount now demanded of him, yet, on the other 
hand, it cannot be questioned that, under the law and the régulations, 
it was his duty to pay, and he was justified in paying, and entitled to 
be allowed the amounts required in paying, the rolls thus certified to 
him, even if they had been fraudulently drawn up, or altered or 
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falsified in any manner before they received the approval of the com- 
manding officer. The agreed case then proceeds as foUows: 

"It subsequently appeared that the saW RlcUard O. Warren, whose duty 
It had been to make up thèse pay rolls as aforesald, had, from tlme to time, 
entered after the names of certain workmen, as due them for wages, larger 
sums than were actually due, and tben, by further acts of dlshonesty, the 
said Warren had arrangea to secure for hlmself the excess payments. By 
means of thèse frauds, extendlng over a long period of tlme, there was Im- 
properly pald out upon thèse pay rolls the sum of $524.40. TJpon said frauds 
belng discovered, said Warren was Indicted, trled, conTlcted, and punlshed 
therefor. The said défendant was at ail tlmes and in ail thlngs ignorant of 
said frauds, and Innocent of any intention or désire to defraud the govern- 
ment or any of its employés, and from said frauds he derived no benefit, 
directly or Indirectly, pecuniary or otherwlse." 

It was also agreed that the United States might, as a part of their 
case, introduce, and it did introduce, the reports of certain ofificers 
of the ordnance corps, who made certain investigations with référence 
to the matters in question ; that those ofificers, if présent, would testify 
as stated in those reports , and that, also, the United States might in- 
troduce the treasury transcript to which we hâve referred. Thèse re- 
ports wert made in 1888, but whether before or after the defendant's 
accounts were settled as stated the record does not show. The diifi- 
culty with them is that they do not contain matters within the personal 
l<;nowledge of either of the officers who made the reports, which would 
aid the court, if proven by their testimony in open court. Among 
other things, so far as they are spécifie even in matters of information, 
they mainly relate to the transactions of an ofHcer of the ordnance 
corps who had been acting as paymaster either before or after the 
défendant so acted. No better exposition of the lack of any practical 
use as évidence, under the fundamental rules of law, to which the court 
can put thèse reports, or any part of them, can be given than is shown 
by the foUowing extract from one of them : 

"The whole System of stating the accounts of the employés at this arsenal 
for the period included in our investigation was so generally irregular as to 
place us frequently in doubt as to whether or not any partlcular irregularlty 
covered a fraud. The absence of the responsible officer, or of any one who 
had a knowledge of the circumstances and facts at the tlme, rendered the 
uncertainty greater, and the task more difflcult Mr. Warren's opportunlties 
and methods were such that it was possible for him to so alter the accounts 
that at this late period détection In every instance would be Impossible, and 
therefore it is not claimed that the foregoing statement covers ail the ir- 
regularities through which fraud was committed; neither is It claimed that 
each of the irregularities noted covers a fraud. They are Irregularities for 
which no explanation was given or could be found, and most of them cer- 
tainly cover frauds." 

It appears, from a statement made by the défendant and put into 
the case, that he was accustomed to make up envelopes containing the 
several amounts to be paid to the several persons whose names ap- 
peared on the pay rolls certified to him, and that thèse envelopes, or 
a portion of them, were deposited at times in a safe in the office of 
the commanding officer of the arsenal, to which safe Clerk Warren 
had access. He also states that the United States claim that the 
wrongs were accomplished through thefts made by Clerk Warren by 
abstracting from thèse envelopes certain amounts corresponding in 
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the whote to the sum now demanded, so that those amounts ncYer 
came to the hands of the persons named on the pay relis ; and that he 
covered up thèse thefts by falsifications of the relis after they had been 
certified by the commanding ofïicer. Of course, if the United States 
clearly proved such to be the fact, the défendant would stand liable for 
the amounts so ' abstracted, because, as maintained by the second 
proposition of the United States, it would then be the fact that he 
never disbursed them. If, on the other hand, the moneys were taken 
frbm the eUvelopes after théy had been disbursed by the défendant, 
either by fraudulent arrangements between Clerk Warren and the 
workmen whose names were on the pay roUs, or in any other manner; 
or if the actual payments corresponded to the pay rolls as certified by 
the commanding officer, and the pay rolls were afterwards falsified; 
or if, in any way, the défendant paid into the hands of the workmen 
the amounts called for by the pay rolls as they stood when certified 
by the commanding officer, — he would stand relieved. As we hâve 
said, it rests on the United States, under the circumstances, to show 
clearly and satisfactorily how the wrongs occurred. So far from doing 
this, the record shows only that the officers who were especially sent 
to investigate the alleged wrongs were unable to discover the methods 
in which they were effected, the conclusion being, as stated in the re- 
port which we hâve cited, that, for at least a portion of the irregulari- 
ties, if net for ail of them, "no explanation was given or could be 
found." The United States gave no clear explanation then and give 
us none now; and therefore, for the reasons we hâve stated, their' 
case fails. 
The court finds in favor of the défendant, without costs. 



EDGAR T. CITY OF PITTSEURG. 

(Circuit Court, W. D. Pennsylvanla. March 18, 1902.) 

MtTNiCiFAti CoHPORATioNS— Power to Conthact for Public Improvemehts— 
Limitation by Pennstlvania Statutk. 

Act Pa. March 7, 1901, for the government of cltles of the second class, 
wlth the supplemental act of June 20, 1901, which together constitute the 
governing law of cltles of such class, vests the power to make contracta 
In the councUs, providlng that "no contract shall be let untll counclla 
ehall hâve passed an ordlnance provlding for the lettlng of the same by 
the clty recorder and head of the proper department." The power of 
councils wlth respect to contracts, however, Is llmlted by other provi- 
sions, among which is one that "every contract for public Improvements 
fihall be based upon estlmate of the whole cost, furnlshed by the proper 
officer through the department havlng charge of the Improvement and no 
bld In exceas of such estlmate shall be accepted." BeM, that the obtaln- 
Ing of such estlmate by couacUs coverlng the whole cost of a proposed 
public Improvement Was a condition précèdent to the exercise of the 
power t» contract for such Improvement, or any part of It. the clear 
purpose of the act belng that the entlre probable cost of an Improve- 
ment should be teken Intç considération and deliberated upon before any 
contract wlth référence thereto should be made; and that a clty had no 
power to contract for the construction of a part of a flltratlon plant, In 
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eonnectlon wlth the extension and Improvement of water supply and dis- 
tribution, where no estimate had been obtalned from the proper depart- 
ment of tàe cost of the Improvement when completed, Including such 
accessories and additions to the existlng System as the use of such flltra- 
tion plant proper would render necessary. 

In Equity. On final hearing on bill, answer, and replication. 

Geo. W. Guthrie and W. B. Rodgers, for complainant. 
Clarence Burleigh and Thos. D. Carnahan, for défendant. 

BUFFINGTON, District Judge. This is a bill in equity filed by 
one Edgar, a citizen of Ohio and a property owner in Pittsburg, 
against said city, to enjoin the letting of a contract for the construction 
of a portion of a city water filtration plant. The case involves no 
question as to the wisdom of the city constructing a filtration plant as 
a whole, nor is issue raised as to the contract price of this particular 
part thereof, or to the qualification of the proposed bidder. The un- 
derlying question is one of law, namely, whether the statutory pro- 
visions prerequisite to the city contracting for a public improvement 
hâve been complied with. The statute under which the city acts in 
this regard was but lately passed ; and, as new laws suggest new ques- 
tions, différent views exist as to its proper construction. It is to the 
interest of the contracting parties and a protection to the city's exec- 
utive officers that the status of the proposed contract should be 
judicially passed upon before liabilities are incurred thereunder. It is 
fortunate, moreover, that the case is undisputed as to facts, raises no 
partisan question, and involves nothing but the purely légal question 
of such construction. It will be conceded by ail that the power of the 
city of Pittsburg to make a contract — such as hère in question — rests 
upon the act of March 7, 1901, entitled "An act for the govemment of 
cities of the second class," and the supplément thereto, approved June 
20, 1901. To ascertain the true construction of a law, regard must be 
had to the object and purpose of its enactment, and, in considering 
questions of municipal contracting power, the fundamental truth borne 
in mind that the real principal in a municipal contract is not the city, 
but the people of the city. As it would be impracticable for them to 
assemble, deliberate, and contract for municipal work themselves, 
they cause a corporation — a municipal corporation — to be constituted, 
in order that their municipal affairs may be transacted through the 
médium of corporate agency. That such corporate créature is a mère 
means, and not an end, is shown by the fact that in state and national 
affairs the state and nation, which are the people, contract without 
such agency. There is no such corporation as the United States or 
the commonwealth of Pennsylvania. It will, therefore, be seen that 
a city, legally and politically considered, is but a corporate agency, 
created to conveniently transact the municipal affairs of the people 
who compose it. It therefore follows that, just as in the case of other 
corporations, the power and authority of the municipal corporation 
to contract dépends on the statutory, charter, or common-law powers 
thereto enabling it. In transacting municipal affairs, the city neces- 
sarily acts by agents, who, with référence to contracts made by the 
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city, perform législative or executive duties. As a contract, when 
made, is an agreement to do a particular thing, the law ascribes to a 
COntracting party knowledge of the subject-matter thereof, délibéra- 
tion as to the wisdom of making it, and assent to being legally bound 
by it, and on such basis enforces it. Knowledge, délibération, and as- 
sumption are ail implied from the fact that it is an agreement to do 
a particular thing. It is évident, therefore, that the agent exercising 
the contracting power of a municipality acts in a législative capacity. 
After such législative agent causes the city to contract, the duty of the 
executive agent to fulfill such contract attaches. Now, in the déléga- 
tion of powers to officers of cities of the second class, the act in ques- 
tion vests législative power in and restricts it to councils, and such 
power niust be exercised by ordinance or resolution. Article 14 pro- 
vides : 

"The législative power shall be vested In two bodies to be designated as 
the sélect and common council. Every législative act of the councils shall 
be by resolution or ordinance and every ordinance or resolution, except as 
hereinafter provided, shall, before it takes elïect, be presented, duly engrossed 
and certifled, to the city recorder for his approval. The city recorder shall 
Bign the sald resolution or ordinance, if he approves it, or return the same 
to the branch of council wherein such resolution or ordinance origlnated 
■wlthln ten days; or at the next meeting of councils after ten days hâve ex- 
pired, if he do not approve it, with the reasons therefor; and if, thereupon, 
each branch of councils pass the same, wlthln five days of such veto, by a 
vote of three-fifths of âll the members elected to each branch, it shall be- 
come effective as though the city recorder had signed the same. It shall 
equally become effective If he should neglect to return the same within such 
ten days." 

Councils, then, being vested with final municipal législative power 
(for they can enact over the recorder's veto), it foUows they hâve a 
right to call on the executive officers of the city to render such aid as 
shall enable them to properly perform their législative duties ; for the 
grant of a power carries with it the pOwer to exercise rights necessary 
to its exécution. Such power of councils to call for the aid of exec- 
utive officers is not dépendent on implication. Article 2 provides : 

"Each department shall fumish to the • • • councils or elther branch 
of the councils such information as • • • they may at any time demand 
in relation to Its affairs." 

New, while the act makes the recorder and the head of the proper 
department the signatory officers in behalf of the city to ail its con- 
tracts, and prohibits the councils from executing the same, stating, 
"No contracts shall be entered into or executed directly by the coun- 
cils or any committee thereof," yet the fact remains that councils are 
expressly vested with the sole power to authorize the letting of a con- 
tract, the act providing: "No contract shall be let until councils shall 
hâve passed an ordinance providing for the letting of the same by 
the city recorder and head of the proper department." In view of 
thèse provisions, it is clear that the exercise of the contracting power 
of the city is vested solely in city councils. But the power thus vested 
is not unlimited. It is coupled with conditions, both as to the scope 
of the contract and the mode of exercising it within such scope. In 
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the case of public improvements, — and such description would include 
an extensive filtration System, — the act provides : 

"Every contract for public improvements shall be based upon estimate of 
the whole cost, furnished by tlie proper officer through the department hav- 
ing* charge of the improvement, and no bid in excess of such estimate shall 
be aecepted. Every such contract shall contaln a clause that it is subject 
to the provisions of this act, and the liability of the city thereon shall be 
limited to the amount whlch shall bave been or may be, from time to tlme, 
appropriated for the same." 

As councils are the sole agents to authorize a contract, and as their 
power to contract for a public improvement is limited to the estimate 
furnished, it is clear that they are the bodies to which the departmental 
officer is to furnish the estimate. And as the contract authorized by 
councils "shall be based upon estimate of the whole cost furnished by 
the proper officer through the department having charge of the im- 
provement," it is equally clear that, in the absence of such basis for 
contracting, an attempted contract has no foundation. It must be 
presumed that the législature intended a preliminary estimate of 
cost should be considered by councils before they contracted for a 
work large enough to be deemed a public improvement. Such course 
is only to apply to municipal transactions the practice of common busi- 
ness forethought, — a practice so ancient as to hâve long since been 
confîdently appealed to in the inquiry: 

"For vsrhich of you, Intendlng to build a tovrer, sitteth not down flrst, and 
counteth the cost, whether he hâve sufïiclent to finish it?" 

An estimate, then, being the basis on which the contract rests, it 
would seem that the estimated cost, not of a part, but of the whole pro- 
posed improvement, should be submitted to councils. Such, indeed, 
it appears to us, is the provision of the statute. The estimate is to 
be made by the department having charge of "the improvement," and 
"the improvement" is certainly the whole improvement, — is the sum 
of ail the parts necessary to its use as an improvement; less is not 
"the improvement"; there is to be an estimate of the "whole cost," 
and the clause has for its subject-matter contracts for "public im- 
provements." Such construction is in accord with the gênerai pur- 
pose of the act to vest the exercise of municipal contracting power 
for public improvements solely in councils. An estimate in accord 
with this construction enables councils to intelligently pass upon and 
commit the city to the improvement as a whole, and to outline a 
systematic and continuons policy in making it. By making such 
estimate the executive officer places on record the basis of cost on 
which the councils are induced to contract, — a safeguarding provi- 
sion which must lead to deliberate and well-considered action on his 
part ; and, councils being restricted in the extent of their contracts 
to the basis estimate, assume the responsibility of undertaking the 
improvement on such basis of cost. Under any other construction a 
department could furnish an estimate of the cost of a part only of 
some public improvement, and councils, by the adoption of such part, 
useless in itself without other additions, would place the city in the 
alternative of spending large suras to make the work undertaken of 
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any practical use or lose the isolated part unwisely begun. In the 
absence of express language necessitating such view, we cannot ac- 
cède to a construction that would sanction a procédure so unbusiness- 
like and fraught with the possibility of ill-considered expenditure. 
Indeed it is évident that section 15 was designed as a safeguard 
against such dangers by subjecting a proposed improvement, in the 
light of its probable cost, to the light of publicity and the test of gên- 
erai civic opinion. Section 4 provides, "AU sessions of council 
* * * shall be public," and "no ordinance * * * shall be 
passed fînally on the day of its introduction," — measures which pro- 
vide time for public opinion to influence councilmanic action. An 
estimate of the whole cost made to council thus causes the people 
to face the city's undertaking a public improvement in its entirety. 
It will then be for the people, who, as we hâve seen, are the prin- 
cipals in the contract, to détermine, through the councils, whether the 
city shall embark in the undertaking and shall contract. The facts 
in this case show that the contract in question was not authorized 
in accordance with the construction hère given the act. On Decem- 
ber 13, 1901, an ordinance, which is the sole basis of such contract, 
was enacted, as follows: 

"An ordinance — provldlng for the lettlng of a contract or contracts for 
the work necessary to be clone for the purpose of the extension and Improve- 
ment of water supply and distribution, and Includlng the flltratlon of such 
water supply. 

"Section 1. Be It ordalned and enacted by the clty of Plttsbnrg, in seleet 
and common councils assembled, and It Is hereby ordained and enacted by 
the authorlty of the same. That the city recorder and the direetor of the de- 
partment of public worlis shall be and are hereby authorized and directed 
to let a contract or contracts for the work necessary to be done for the pur- 
pose of the extension and improvement of water supply and distribution, and 
Includlng the flltratlon of such water supply, for a sum not to exceed one 
million flve hundred thousand dollars ($1,500,000.00) or so much thereof as 
may be necessary to construct so much of the filtration plant for the city of 
Plttsburg as is shown upon the drawlngs and description In the spécifications 
as and to be known as contract No. 1 to the lowest responsible bidder or bid- 
ders, and enter into a contract or contracts with the successful bidder or 
bldders for the performance of the work, in accordance with an act of assem- 
bly entltled, 'An act for the government of cltles of the second class,' ap- 
proved the 7th day of March A. D. 1901, and the différent suppléments and 
amendments tbereto, and the ordinances of councils in such cases made and 
provided. 

"Sec. 2. That any ordinance or part of ordinance, confllctlng with the pro- 
visions of this ordinance, be and the same is hereby repealed, so far as 
the same afCects this ordinance." 

It is contended that the report of the filtration commission consti- 
tuted such an estimate as the act required. In 1896 that commis- 
sion was created to examine and report on the subject of a water 
supply for Pittsburg. The commission called to its aid compétent ex- 
perts, examined plants hère and abroad, and subsequently made an 
exhaustive report to councils, recommending the construction of a 
filtration plant, the adoption of a meter System therewith, and gave 
estimâtes of coSt. The report évidences a systematic and intelligent 
considération of the subject and its conclusions and recommenda- 
tion deserve high regard. But we cannot overlook the fact that this 
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report, in existence when the act was passed, is not made by such 
act the basis upon which the city may contract, and, highly as we 
personally regard it, we cannot judicially adjudge it an "estimate 
of the whole cost, furnished by the proper officer through the depart- 
ment having charge of the improvement." Other than this report 
it is not proved that any estimate of the cost of the whole of the 
proposed improvement was furnished councils by the department di- 
rector, or was any estimate made by him of the part of the improve- 
ment included in the présent contract and submitted to councils. It 
is true the engineers furnished to the director estimâtes of the parts 
of the work embraced in this contract, but they were furnished after 
the ordinance was passed. It will be noted that the présent contract 
provides for the construction of sédimentation basin, filters, force 
main, and conduits, or the filtration plant proper. The intake pump- 
ing machinery to carry the water to such plant and the tunnel to 
carry the filtered product under the river to the Brilliant pumping 
station hâve not been estimated to councils, and, of course, no esti- 
mate of their cost has been considered by councils and made the basis 
of future contracting for their construction. So, also, no estimate 
has been made to councils of the land upon which the plant will be 
located. Thèse éléments are, singly and collectively, absolutely nec- 
essary to the use of the filtration section, and they, as well as the land, 
must, under any view, be deemed parts of the filtration plant, and, 
as such, regarded as proper subjects of estimate and considération at 
the same time. But, apart from thèse éléments, which are physically 
connected with and a part of the filtration plant, the necessity for 
an estimate of the cost of the filtration improvement or system as a 
whole, and the adoption of the estimate of the whole as the subject 
of and basis for future contracts, is strikingly illustrated by the facts 
disclosed in the report of the filtration commission in référence to an 
accompanying meter system. Such meter system, though not physi- 
cally connected with the filtration plant, is by such report deemed a 
necessary and indispensable factor to the practical use of a filtration 
plant. That such is the case is shown by the report. To illustrate: 
It is therein shown that in 1883 the quantity of city water used aver- 
aged 157 gallons daily per person. This amount, certainly ample in 
quantity, has steadily increased, owing to uncontrolled waste, until 
in 1897 it reached 233 gallons daily per person. If the past is an 
index of the future, it is évident that this waste will continue to in- 
crease in quantity; and the water wasted will be more costly to the 
city, because it will be a waste of filtered instead of unfiltered water, 
as at présent. In view of this the commission say, and their words 
should command grave considération: 

"Shoiild the présent unrestrlcted use of water be allowed to continue, a 
fllter plant as proposed wlU hâve been outgrown almost before it Is com- 
pleted, and additions will require to follow each other on a scale, and with 
the frequency, which can hardly be estimated." 

If this reasoning be correct, and no one who has made a study 
of public water supply can question the gênerai principle hère stated, 
the construction of a filtration plant on the scale proposed in the 
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présent çbntract must be fbllowed "by othefs, unless the meter Sys- 
tem is étoployed. When, then, the city contracts for a filtratibn 
plant, it fa.ces the alternative of adding additional ûlter plants here- 
after or of restricting consumption by a meter System. The présent 
contract provides for a filtration System, but by the action of the 
councils there is nothing to show, either in plan or estimate, which 
course is to be foUowed, — whether thèse filtration plants are the fore- 
runners of others, or whether the meter system shall be adopted. 
The statement of thèse facts, based wholly on the report of the com- 
mission, is a démonstration of the correctness of the construction 
we place upon the act ; namely, that the estimate on which any part 
of a proposed public improvement is based should be an estimate of 
cost, based on the whole improvement. In the absence of such esti- 
mate as a foundation for the présent contract, no one can say whether 
the city, in contracting for the filtration plant provided in Contract 
No. I, is beginning a ptiblic improvement consisting of this filtra- 
tion plant alone, with a meter system that will render it ample for 
the city's needs, or whether this filtration plant, without a meter Sys- 
tem, is to be outgrown before it is completed, and is, therefore, but 
the first of a séries. We deem it proper to say we understand from 
the statements made at the hearing that the intention is to supplé- 
ment the filtration plant with the meter system, which the report of 
the commission shows can be gradually added, and with the resuit 
of lowering présent water rates, and not to embark the city in the 
construction of a séries of such filtration plants without the meter 
System. If such be the case there should be no uncertainty as to 
the scope of the improvement the city is undertaking, and there will 
be none if its contracts are based "upon estimate of the whole cost, 
îùrnished by the proper ofîicers through the department having charge 
of the improvement." That thèse provisions are obligatory, basic 
to the city's contractive power, and mandatory, we hâve no hésita- 
tion in holding ; and this view fînds support in Hepburn v. City of 
Philadelphia, 149 Pa. 340, 24 Atl. 279; Malone v. Same, 147 Pa. 
4^0, 23 Atl. 628; City of Pittsburg v. Walter, 69 Pa. 365, and Read- 
ing City v. O'Reilly, 169 Pa. 369, 32 Atl. 420. If the improvement 
is such that the statutory estimate of the whole cost can be made, 
the législature bas said it must be made, and it alone shall be the 
basis of contract. If the improvement is such that no estimate can 
be made, then the législature bas not given the city the power to 
ëontract. As the contract before us was not based on the statutory 
ektimate, the. légal question involved must be decided against the city. 
Let a decreé be prepared etljoining the letting of the contract. 
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THE JAMESTOWN. 

THE NORFOLK. 

(District Court, B. D. Virginia. February 18, 1902.) 

1. Collision— Steamship and Tu0 with Tow— Pbesumption of Fàult. 

A tug wlth a vessel In tow occuples the position of an encumbered 
Tessel, and It Is the duty of a steamship approachlng it, unencum- 
bered, to keep ont of the way. Its action, under any clrcumstances, 
Bbould be on the safe side, taking no chance of collision whlch can be 
avolded, and It wlll be presumed to hâve been In fault for a collision 
unless fault of the tug or tow is shown. 

S. Same — DuTT OF Tug with Tow— Navioating Channel. 

Whlle a tug wlth a tow bas the right of way over an unencumbered 
Tessel, it has no right to unduly or unnecessarily obstruct the path- 
way of other vessels, and in navigating a channel known to be con- 
stantly used by other vessels it is its duty to take ail proper and 
reasonable measures to hâve its tow under control, and to lessen the 
danger of collisions. 

8. Same — Evidencb Considbeed. 

A large steel barge, laden with frelght cars, whlle passing up the 
Elizabeth river to Norfolk at about 5 in the evenlng, In tow of an 
océan tug, came Into collision wlth the steamship Jamestown, whlch 
was passing down. The barge was on a hawser of 70 to lOO fathoms, 
the tido was flood, and a gale from the northwest made it difflcult 
to control the tow, so that the two vessels occupied the greater part 
of the channel. This fact was known, or should hâve been, to the James- 
town, whlch saw the tug and tow when 214 mile away, but kept its 
speed of 14 or 15 miles an hour uatil opposite the tug, when Its eflfort 
to avold collision by stopping and reversing came too late. Held, that 
both the steamship and the tug and tow were In fault, the former 
for approachlng at too high a speed and failing to stop before there 
was dangei' of collision, and the latter because It was négligence, 
under the clrcumstances, to enter the channel, at a time of day when 
outgolng steamers were known to be coming down, without shortening 
the hawser, or taking other measures to bring the barge under doser 
control, she having been to the east of the center of the channel at the 
tIme of collision. 

In Admiralty. Libel and cross libel for collision. 

Thomas H. Willcox and Whiteliurst & Hughes, for the barge. 
Frank D. Sturgiss and Hughes & Little, for the Jamestown. 

WADDILL, District Judge. This is the case of a libel and cross 
libel arising out of a collision between the Old Dominion Steamship 
Company's ship the Jamestown and Barge No. 5 of the New York, 
Philadelphia & Norfolk Railroad Company, on the evening of Feb- 
ruary 8, 1899, in the Elizabeth river, between Boush's Bluff and 
Sewell's Point, the barge, in tow of the tug Norfolk, coming up the 
river, on her way from Cape Charles to Port Norfolk, and the steamer 
going down, on her way from Norfolk to Newport News. The tide 
at the time was flood, with a heavy northwesterly gale prevailing. 

The charges of fault alleged against the Jamestown are : (i) That 
she was proceeding at too rapid a rate of speed ; (2) that she did not 
hâve a proper lookout ; (3) that she changed her course from the east- 
em side of the channel ; and (4) that she did not stop and reverse in 
time. 

114 F.— 38 
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The charges against the tug and tow are: (i) That they were 
wrongly navigating on the east side of the ehannel; (2) that they did 
iiot obey the law, and go to the right ; and, (3) as one reason for their 
omission to obey the law, that the barge could not be properly handled, 
because of the undiie length of the hawser by which she was being 
towed. 

The évidence, as viewed by the court in this case, estabhshes quite 
clearly two facts, one of which is most earnestly contested by the hbel- 
ant, and the other by therespondent, viz. : First, that the tug and 
tow, at the time of the collision, as they had been for some time prier 
thereto, wëre occupying practically thç whole ehannel, and certainly 
that the stern of the barge was considerably east of the midway of the 
ehannel; and, second, that this position of the tug and tow ought to 
hâve been seen and was observed by the navigators of the Jamestown 
a sufïïcient length of time ahead to hâve avoided the collision by the 
exercise of proper care on their part. 

It is necessary to ascertain the liability of the parties, respectively, in 
the collision with thèse two fa'cts established. The tug with the tow 
occupied the position of an encumbered vessel, ^nd the Jamestown 
was free, and, under the circumstances, should hâve been navigated 
with caution; and, unless it appears that the encumbered vessel was 
at fault, it will be presumed that the collision was the resuit of the 
Jamestbwn's négligence. An unencumbered vessel approaching a 
tug with tow should keep out of the way. The Mayumba (D. C.) 21 
Fed. 476; The B. B. Saunders (C. C.) 25 Fed. 72-] ; The Lucy, 20 
C. C. A. 660, 74 Fed. 572 ; Spencer, Mar. Coll., 264, 275, 276. 

In The Syracuse, 9 Wall. 672, 675, 19 L. Ed. 783, 784, Mr. Justice 
Svvayne, speaking for the suprême court, said : 

"A tug with a vessel in tow Is In a very différent position from one un- 
encumbered. Slie is not mlstress of lier motions. She cannot adrance, re- 
treat, or turn eitlier way at discrétion. Slie is bound to consult their safety 
as well as her own. She must see that what clears her of danger does not 
put them in péril. For many purposes it may be regarded as a part of her- 
f?elf. They hâve the benefit of her traction, and she the burden of their 
inertia." 

The tug Norfolk was a large ocean-goîng tug, and had in tow a steel 
barge of large dimensions, loaded with 28 freight cars, with a hawser 
variously estimated from 70 to 100 fathoms in length, and was at the 
time of collision ascending the Elizabeth river, with a fîood tide, and 
a strong northwesterly wind prevailing, which tended to make the 
barge trail across the ehannel, and made the control of the tow a mat- 
ter of more or less difhculty. The steamship, under thèse circumstan- 
ces, was descending the river, with wind and tide against it, which 
enabled it more easily to control its movements. The Galatea, 92 
U. S. 439. 23 L. Ed. 727; The Henry Clay (D. C.) 72 Fed. 1021. 

While the libelant insists that the tug and tow were to the westward 
side of mid-channel, and that the tug was well to the westward side 
at the time Sewell's Point was passed, a distance of some mile and 
three quarters below the scène of colHsion, which was agreed to bc 
about .3,600 feet below, or north, of Boush's Blufif, still the evidencr. 
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does not sustaîn, in my judgment, this contention of the libelant, cer- 
tainly as to the position of the tug and tow when the collision occurred, 
though the tug may hâve been in the position claimed for it at the 
time it passed Sewell's Point. The navigators of the steamship admit 
having observed the tug and tow after passing Lambert 's Point, and 
from thence for a distance of some 2]/^ miles, and that they slowed 
down while making the turn at the piers at Lambert's Point, and 
thence straightened out on the course down to Boush's Blufif lightship, 
there made a close haul to the eastward, and proceeded, according 
to their testimony, down the eastern side of the channel of the Eliza- 
beth river, under one bell, until within a short distance of the scène of 
the collision, when the steamer, under her port helm, applied for the 
purpose of passing to the eastward of the barge, "smelt bottom," and 
took a sudden sheer, coming into collision with the barge, and that the 
steamer at that time stopped and reversed, and did ail in its power to 
avert the disaster. The libelant's contention, on the other hand, is 
that the Jamestown ran at a high rate of speed, from 14 to 15 miles an 
hour, from Craney Island down until when, abreast of the tug, it 
slackened its speed, and attempted to stop and reverse, but too late 
to avoid the collision. The évidence tends strongly to support the 
position taken by the tug and tow as to the speed of the steamer, 
when it attempted to stop and reverse, and at least establishes the 
fact of the steamer's failure to take the proper précautions to avoid 
collision with the tug and tow, then virtually across its pathway. In- 
deed, it seems quite évident that, until practically in collision, the 
steamer proceeded upon the theory that it could pass clear of the barge 
with satety. 

There was nothing in the existing conditions to prevent the steam- 
ship's keeping out of the way of the tug and tow ; and having seen the 
same the distance it admits it was observed, at that hour of the even- 
ing, about dark, knowing that the tow was moving with the wind and 
tide, it should hâve exercised a greater degree of care and caution than 
it did in approaching the tow. Any error should hâve been on the 
safe side. It was not enough to hâve so acted or changed its course 
as possibly, or even probably, to hâve avoided a collision. No such 
chances need or should hâve been taken. The Wilkesbarre (D. C.) 
50 Fed. 582; The Chatham, 3 C. C. A. 161, 52 Fed. 396, 399; The 
Owego (D. C.) 71 Fed. 537; Mars. Mar. Coll. 377. 

Coming to the faults alleged against the tug and tow, while it seem» 
quite évident that the Jamestown should hâve exercised a greater de- 
gree of care to avert the collision than it did, it cannot be said that the 
tow was free from fault, and that its neglect did not, in part, bring 
about the collision. For a distance of some two miles during the 
hour of the evening that steamers leave Norfolk on their outward trips 
practically the entire channel was taken up by this tug and tow, and, 
while other steamers passed it further down the channel with safety, 
one barely escaped having the same misfortune overtake it that befell 
the Jamestown. The condition of the wind and tide was well known 
to those in charge of the tug and tow, and there was no difHculty in 
so managing the same as to prevent the obstruction of the entire fair- 



69S 114 FBDERAL REPORTBR. 

way to others entitled to the like right. The tug was admitted to be 
sufficiently powerful to hâve carried two barges like the oiie in tow ; 
and if the hawser as used, whether 70 or 100 fathoms, was too long 
to keep the barge, under the then existing conditions of the weather, 
under proper management and control, it could easily hâve been short- 
ened, and should hâve been. While it is true that the tug and tow 
occupied the position of an encumbered vessel, and to that extent had 
the right of way, still corresponding obligations rested upon it, not 
unduly and unnecessarily to obstruct the pathway of commerce, as it 
did on this occasion, and particularly in this narrow, busy, and much 
frequented channel. The Mary McWilliams (D. C.) 47 Fed. 333; 
The Plover (D. C.) 100 Fed. 883. 

Counsel for libelant has made référence to the case of The Westhall, 
recently decided by this court, and unreported, as sustaining the con- 
tention made in behalf of the tug and tow on this occasion. A careful 
examination of that décision will fail to show anything inconsistent 
with the views herein expressed. In that case the tug, with several 
barges in tow, on passing down the eastern side of the channel of the 
Elizabeth river, crossed to the western side, with a view of proceeding 
to an anchorage ground, and in so doing the steamship, in broad day- 
light, passing up the western side of the channel, came into collision 
with the rear barge in tow, the tug and other barges having passed 
out of the channel. No excuse could properly hâve been made for 
this conduct on the part of the steamer, as the position of the tug and 
tow was obvious, and only one barge was in the track of the steamer, 
with ample room for it to hâve passed clear on the other side and 
avoided the collision. 

It follows from what has been said that both the steamship and tug 
and tow were at fault in the collision, and as a resuit the damage 
caused thereby should be divided, and a decree may be accordingly 
so entered. 



In re R. T. ERVIN & CO. 
(District Court, B. D. Pennsylvanla. March 12, 1902.) 

No. 809. 

Bahkrttptct— ProvabIiB Dbbtb. 

The fact that a corporation entered Into an ultra Tires contract by 
•whlch It became a de facto partner In an existing flrm, does not affect 
Its rights as a créditer of such firm upon a debt prevlously contracted; 
and where, through a mutual mistake, the Indebtedness was overlooked, 
and remained unpald untll the flrm became bankrupt, the corporation 
may prove the same In bankruptcy upon an equality with the claims of 
other credltors. 

In Bankruptcy. On certificate of référée and exceptions to ref- 
eree's décision allowing claim of Ervin, Page & Co., Incorporated. 
Following is the report of the refereé, Edward F. Hofifman : 

The référée certifies to the court the following question as to the allowance 
of a claim of Srylo, Page & Co., la the amount of $2,000, which daim, it is 
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allégea by the claimant, is not covered by the décision of the référée con- 
firmed by the district court and circuit court, dlsallowlng a clalm In excess 
of $17,000 filed by thia claimant. 

The facts are, brlefly, as foUows: 

Prior to January 1, 1900, Benjamin S. Fagan and Russel T. Ervln, under 
the firm name of Barnes & Oo., were engaged, In the clty of Philadelphla, 
In the business of Iceeplng a restaurant and selUng teas and coffees. Ervln, 
Page & Co., Incorporated, a corporation organlzed under charter In the state 
of New Jersey, were engaged in the clty of Philadelphla in the business of 
tmporting teas and coffees. In 1899 this corporation made sales of teas and 
coffees to Barnes & Co. In the amount of $2,000, whlch amount ($2,000) is the 
subject of thls clalm. 

On December 15, 1899, subséquent to the sales mentloned, the corporation 
of Ervln, Page & Co. entered Into a written agreement of partnership with 
Benjamin S. Fagan and Russel T. Ervln, hitherto trading as Barnes & Oo., 
by the terms of whlch agreement the firm name of the partnership waa 
changed to that of Russel T. Ervln & Co., and the partnership was to com- 
mence January 1, 1900. By thls agreement the corporation agreed to con- 
trlbute $15,000 to the enlargement of the business of the new firm of Russel 
T. Ervln & Co., as reorganlzed under sald agreement, and provlded for a 
partnership participation In the profits and management of the business by 
the corporate partner. 

At the tlme that thls new partnership was entered Into It was supposed 
by the parties thereto that there was no Indebtedness then existing from 
the firm of Barnes & Co. to Ervln, Page & Co.; but It subsequently devel- 
oped, and is an admltted fact, that through a mlstake In bookkeeping the 
before-mentloned debt of $2,000 was, on January 1, 190O, due by Barnes & 
Co. to Ervln, Page & Co., but thls fact was not discovered untll the lattK" 
part of October or early part of November, 1900, when the books of the cor- 
poration were examined by an expert aecountant. 

The original clalm iiled presented two items, — $10,773.33 "for cash loaned," 
deseribîng th(s clalm as "balance of cash loaned after deductlng the amount 
of $15,000 Invested at the rlsk of the business," and an Item of $7,565.78 for 
"merchandlse sold and delivered." It appears of thls amount $2,000 was for 
sales made by Ervln, Page & Co. to Barnes & Co. 

In passlng upon thls clalm the référée found that as to money contrlbuted 
by virtue of a partnership agreement the claimant could not recover, as it 
has sought to obtain the benefits of a partner, and could not défend on the 
ground of "altra \rlres" to the détriment of creditors after the eontract had 
been executed. 

As to the sale of goods made prior to the partnership agreement, the 
référée found as follows: 

"As to a portion of the clalm, the amount of Indebtedness contracted before 
the exécution of the agreement. If it can be shown that there was no arrange- 
ment by whlch this debt was merged Into the Indebtedness created under the 
agreement, a proof of clalm for that amount should be admltted. The clalm 
as presented Is disallowed, wlth leave to the claimant to offer proof of clalm 
of money due prior to the agreement and not arlslng from any transaction 
connected wlth sald agreement." 

The claimant now makes demand for $2,000, admltted to be due by R. T. 
Ervln & Co., successors to Barnes & Oo., If the sald debt of $2,000 is not to 
be considered as a contribution under the partnership agreement, and there- 
fore controUed by the décision of thls court conflrmed by the circuit court of 
appeals. 

It is clalmed by the trustée that the corporation, havlng allowed thls 
money to remain uncoUected, must be considered to hâve done so for the 
purpose of addlng that much to Its cash contribution under the partnership 
agreement, and that It therefore forms part of the fund covered by sald 
agreement, and as to whlch the corporation are not protected by the doctrine 
of ultra vires. 

The referee's understandlng of the opinions of the district court and circuit 
court of appeals is that the reasonlng of thèse opinions only applles to the 
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moneys eontrlbnted after the date of the partnershlp agreement To hold 
otherwlse would eubmlt the corporation to the fuU HablUtles of partnership. 

The stoekholders of the corporation are falrly chargeable wlth the consé- 
quences of the illégal acts of the dlrectors, but sbould not suffer loss of a 
légal debt because of subséquent mlsconduet. The doctrine of ultra vires la 
of comparatlvely modem orlgln, and its purpose Is to protect stoekholders 
from enterlng Into business relations forelgn to the purposes of the corporate 
grant. The public is also to be protected, but the loss of the right to recover 
affords sufflcient protection. If dlrectors of corporations could involve the 
stoekholders in full partnership llabllities, the conséquences would be most 
unjust and disastrous. 

The illégal conduct of the dlrectors of the corporation In this case dld not 
begin untU after the so-called articles of partnership had been entered Into. 
The dlrectors hâve a rIght to enforce contracts entered Into before that date. 

Amounts Involved do not affect légal principles, but may serve to illustrate 
résulta. Suppose that the figures In the case In hand were reversed, and that 
$17,000 was due from the bankrupt's estate for sales legally made prior to 
the partnership agreement, and that only $2,000 had been contrlbuted under 
the partnership agreement, It -would seem to be an extrême view to hold, for 
instance, that §2,000, contrlbuted after the partnership agreement had been 
entered into, controlled ail debts previously contracted. It would be, In effect, 
holding that after the mare exécution of a partnership agreement by a cor- 
poration, though the agreement be ultra vires, no claim could be made by 
the corporation for sales previously made. It cannot be disputed that the 
partnership agreement was an ultra vires act The stoekholders, on discov- 
ering that the corporation organized for the sales of teas and cofEees had 
entered into an agreement for the conduct of restaurants, could hâve en- 
Joined further proceedings and obtalned relief from the courts against thelr 
dlrectors. Therefore it would appear clear that if the bankrupts, in the 
proper course of business, were indebted to Ervin, Page & Co., Incorporated, 
the right to recover this indebtedness should not be lost to the stoekholders 
of the corporation, because articles of partnership, not wlthln the limlt of 
the corporate powers, had been entered Into. 

The agreement between Ervin, Page & Oo. and E. T. Ervin & Oo. does 
not mention prier indebtedness. It stipulâtes that the $15,000 mentloned 
tbereln was contrlbuted for the enlargement of Ervin, Page & Co.'s business 
on Unes thereln stated, the opening of new restaurants, and under joint 
management AU moneys embarked by Brvln, Page & Co. In this new enter- 
prise, whether In the form of sales on crédit, cash contrlbuted, and loans 
made, cannot be recovered by the corporation clalmant, because it Is, on tha 
ground of estoppel, estopped from maklng the défense of ultra vires to the 
illégal transactions of its dlrectors resulting in détriment to other creditors. 
Sales made préviens to the agreement, and not in contemplation of it, cannot 
be affected by It, unless the agreement be construed to Involve the parties 
thereto In the full llabllities of partnership. Ail the cases cited are of con- 
tracts entered Into In pursuance of agreements Ultra vires In character, wherai 
the corporate credltor seeks to recover the debt arislng under the agreement, 
and escape liabllity on the ground of ultra vires. 

In Bank v. Gray, 14 Barb. 471, the clalm Is on notes given in pursuance 
of an ultra vires partnership agreement Indebtedness In 011 Creek & A. 
R. R. Co. V. Pennsylvania Transp. Co., 83 Pa. 100, and Wright v. Pipe Une 
Oo., 101 Pa. 204, 47 Am. Rep. 701, arises from ultra vires contracts sought to 
be avoided. The claim for ¥2,000 In the case In hand does not arlse under 
the agreement If the trustée In bankruptcy can enforce this agreement 
against the corporation as to thla Indebtedness arlslng on book accounts twa 
years prier to the agreement, then this agreement must be construed to 
establlsh not a quasi partnership, but an "actual partnership." To décide 
this would abollsh the doctrine of ultra vires. 

The credltor Is estopped from maklng the défense of ultra vires to trans- 
actions arislng under the partnership agreement 

Tbe trustée cannot enf wce the partnership agreement as to transactions 
not entered Into In pursuance of It 
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In passlng upon the daim flrst flled, the circuit court says, opinion by 
Dallas, X: 

"The trustée In bankruptcy dld not Beek to enforce an ultra vires contract, 
nor to compei the performance of any of its provisions. He slmply insiste^. 
that a status which had been created by what had actually occurred should 
not, at the instance of a party to Its création, and to the préjudice of Innocen'i 
thlrd parties, be utterly ignored." 

This dictum appears to be in accord wlth tlie vlews expressed by the 
référée. For the reasons stated, the claim In the amount of $2,000 is allowed. 

Reath & Reath and Albert B. Weimer, for trustée. 
N. Dubois Miller, for claimants Ervin, Page & Co. 

J. B. McPHERSON, District Judge. I think the référée was 
right in allowing this claim. The argument of the exceptant is 
based upon the proposition that the money in dispute was "left in 
the business" of the bankrupt by the claimant, — carelessly, it may 
be, and not by design, but left there at ail events, — thus swelling 
the apparent assets of the enterprise. From this proposition the 
conclusion is said to follow that the claim of the corporation part- 
ner must be postponed to the claims of the gênerai creditors. This 
conclusion, in my opinion, is not sound, and finds no support in 
Wallerstein v. Ervin (C. C. A.) 112 Fed. 124. Indeed, the sum 
now in dispute was expressly declared by the court of appeals to be 
outside the scope of that décision; and I am in a position to say 
with confidence that the district court, in deciding the case below 
(109 Fed. 135), gave the matter no considération. The facts neces- 
sary now to be taken into account are thèse: When the illégal 
partnership was formed between Barnes & Co. and Ervin, Page & 
Co., Incorporated, under the firm name of R. T. Ervin & Co., 
Barnes & Co. owed the claimant Ervin, Page & Co., Incorporated, 
a valid debt of $2,000, but by some mistake this debt was over- 
looked, and it was not provided for by the settlement that pre- 
ceded the formation of the partnership. The oversight did not 
obliterate the debt, hovvever, nor did the formation of the partner- 
ship transform the debt automatically into a virtual advance toward 
the partnership business. It is true that, if the debt had been known 
and had been paid, the partnership would hâve been $2,000 poorer, 
and it may be conceded that its apparent assets and its crédit were 
therefore larger by that sum; but this was an inévitable incident 
of an innocent mistake. The corporation was decided to be a de 
facto partner, and its claim upon advances to the partnership was 
postponed to the claims of gênerai creditors; but its disability as a 
partner does not prevent it from prosecuting a valid claim against 
the other partner, contracted before the illégal partnership was 
formed, and never intentionally used for the benefît of the partner- 
ship business. The claim does not grow out of the partnership re- 
lation, but out of an independent and antécédent transaction. 

The allowance of the claim is approved. 
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In re MATS. 
a>istrlct Oonrt, S. D, West Virginia. Aprll 21. 1902.) 

L Bankbuptot— Gbnbbai, Assionment— Allowancb to Assignek. 

An assignée nnder a gênerai asslgnment for the beneflt of credltors, 
where the assignor Is adjudged bankrupt withln four months after the 
asslgnment, Is not entltled to any allowance for his services in the care 
and préservation of the property, since the assignaient, helng an act in 
violation of tiie bankruptcy law, to which he was a party, he becomes 
merely the agent of the banltrupt. 

Si Same. 

Such assignée Is entltled to an allowance from the estate for the 
actual and necessary expenses Incurred in preserving the property while 
In his possession, since such ezpenses would hâve been provable debts 
of the estate had they been incurred as such by the bankrupt 

(SyUabus by the Court) 

In Bankruptcy. On application of Jean F. Smith, assignée of the 
bankrupt under the state insolvency laws, for allowance for compen- 
sation, attorney's fées, and expansés. 

John T. Graham, for assignée. 

KELLER, District Judge. On January i, 1902, J. W. Mays and 
S. B. Mays, his wife, made a voluntary asslgnment of their prop- 
erty in the state to Jean F. Smith, Esq., for the benefit of their cred- 
itors. The assignée qualified as such in the state court, took pos- 
session of the property thus assigned, protected the same by Insur- 
ance against loss by fire, and took personal charge of the same. 
Within a few days after the making of this assignment an involunr 
tary pétition in bankruptcy was filed against J. W. Mays by certain 
of his credltors, and T. A. Null was, by order of this court, appointed 
spécial receiver to take charge of the property and efïects of said 
bankrupt; and on January 10, 1902, said Smith, assignée, delivered 
the property and efïects of said Mays and wife into the hands of said 
spécial receiver. The said S. B. Mays, wife of J. W. Mays, also filed 
a voluntary pétition in bankruptcy. The case was referred to R. M. 
Baker, one of the référées in bankruptcy of this court, and a trustée 
was duly appointed by the credltors of the bankrupts. In the course 
of the proceedings the assignée named in the voluntary deed of as- 
signment filed a claim for $100 for his services, $50 as a fee to his 
attorney, and $12 for varions expenses paid by him in connection witb 
the assignment; making in ail $162. The allowance of the claim 
for services and attorney fées was resisted by the creditors, and the 
référée held that "he cannot allow the said assignée or his attorney 
anything for services rendered under and by virtue of said deed of 
assignment, as such claims are not provable debts of the bankrupt, 
not having been incurred by him, but by the assignée himself in an 
attempt to prevent the administration of the estate in the bankruptcy 
courts, such assignment being an act of bankruptcy in itself, and in 
contravention of the policy of the bankrupt law, which is to draw to 
the bankruptcy courts the administration of the estâtes of ail insol- 
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vents; but that said Smith, assignée, is entitled to an allowance 
from the estate for the actual and necessary expansés incurred in 
the administration and préservation thereof, which, from the proof 
of claim filed by said Smith, is $12; and this amount is allowed, it 
appearing that he had actually expended that amount in good faith 
prior to the institution of the bankruptcy proceedings." The as- 
signée, claiming to be aggrieved by the action of the référée in re- 
fusing to allow the claim as filed by him, prays that the order of the 
said référée be set aside, and the proceedings, so far as they relate 
to his claim, be reviewed; and the référée thereupon certiiied the 
question to the court as foUows: 

"Whether an assignée for the benefit of the creditors, under an asslgnment 
made under the state laws, prior to the flilng of an Involuntary pétition 
against the bankrupt, is entitled to compensation, as such assignée, for his 
services rendered prior to the adjudication and prior to the appolntment 
of a trustée in the bankruptcy proceedings?" 

In the case of West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 
43 L. Ed. 1098, it was held by the suprême court of the United States, 
in construing the présent bankruptcy act, thaf. 

"A deed of gênerai asslgnment for the benefit of creditors constltutes In 
itself an act of bankruptcy, which per se authorizes an adjudication of in- 
voluntary bankruptcy under section 3 of the act of congress of 1898, entirely 
Irrespective of actual Insolveney." 

In the cas^ of Stearns v. Flick (D. C.) 103 Fed. 919, it was held 
by Judge Thompson that: 

"a clalm by an assignée under the state insolveney laws for his compen- 
sation and expenditures In admlnisterlng the estate prior to the flling of a 
pétition in bankruptcy against the assigner was not a provable debt of the 
bankrupt, not having been incurred by him, but by the assignée himself In 
an attempt to prevent the administration of the estate in the bankruptcy 
courts; and that it was immaterial that he acted in good falth, and in con- 
formitj- to the insolveney laws of the state." 

In a case decided by Judge Purnell (In re Tatum [D. C] 112 Fed. 
50) a precisely similar question to the one hère presented arose, and 
the judge there held that : 

"A trustée under a gênerai asslgnment for the benefit of creditors, where 
the assignor Is adjudged bankrupt within four months after the asslgnment, 
is entitled to an allowance from the estate for the actual and necessary ex- 
penses incurred in preservlng the property while in his possession, but not to 
any allowance for his services, since the asslgnment was an act Jn violation 
of the bankruptcy law, to which he was a party." 

In that case the court said: 

"Taklng the inventory and preserving the estate belng for the benefit of 
creditors, equlty, which governs, when not otherwise provided, in the admin- 
istration of bankruptcy estâtes, would Justify and require that a trustée or 
assignée under a gênerai asslgnment should be allowed actual expenses In- 
curred. This he should Itemlze, and, if required, verify under oath, produ- 
clng proper vouchers for money expended or expenses incurred. Such as- 
signée is the agent for the bankrupt, and the estate may be taken from him 
by a summary proceeding in the bankruptcy court Bryan v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct 557, 45 L. Ed. 814. The asslgnment being an 
act of bankruptcy (West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct 836, 43 L. Ed. 
1098), and a fraud on the bankruptcy act, as contemplated therein, the as- 
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signée Is a party to the wrongful act. An allowance for services rendered" 
In furtherance of such wrongful act would be a violation of the splrlt, If not 
the letter, of the bankruptcy law. The asslgnment Is vold, and acts done 
in pursuance thereof confer no rlghts when the proceedlngs In bankruptcy 
are Instltuted wlthln four months of the date of such asslgnment. An 
assignée or trustée under such asslgnment is a party to the wrongful act 
and cannot be allowed for services rendered in this behalf, out of the estate, 
in the court of bankruptcy. Such assignments are contemplated and allowed 
under the state law (Laws N. C. 1893, c. 453), but are acts of bankruptcy un- 
der the act of congress." 

This case appears to me to be absolutely similar to the one certi- 
fied to me for opinion, and to correctly propound the law. So far 
as the courts of bankruptcy are concerned, the assignée of a debtor 
under a gênerai deed of asslgnment must be considered as the agent 
of the bankrupt, and entitled, therefore, to no more compensation 
out of the estate of the bankrupt in the administration thereof in 
the bankruptcy court than the bankrupt would be entitled to had 
he performed thèse services himself. So far as actual and neces- 
jary expenses incident to the care and préservation of the property 
ire concerned, I regard thèse as provable debts of the estate, because, 
had they been incurred by the bankrupt as debts, they would hâve 
been so provable by the creditors. They are not preferred daims. 
Stearns v. Flick (D. C.) 103 Fed. 919. 

For the foregoing reasons the order of the référée made on the 
[2th day of April, 1902, upon the hearing of the pétition of Jean 
F. Smith, assignée, is approved in fuU. 



COEBITT v. F ARMEE S' BANK OF DELAWAEE et al. 
(Circuit Court, E. D. Virginia. March 19, 1902.) 

» Rkmtoval of Causes — Procbedtngs aftkr Rbmoval. 

The removal of a cause from a state to a fédéral court does not 
admit that It was rlghtfuUy pendlng jn the state court, nor deprlve 
the défendant of the right to move for tlie abatement of an attach- 
ment by which that court acqulred Jurisdictlon. 

8, Attachmknt— Property Subject to Attachment— Mohbt nf Registht ov 
Anothbr court. 

Moneys pald Into a fédéral court pendlng litlgatlon in regard thereto, 
and placed in Its reglstry, remain in its custody until pald out, pur- 
suant to law, by its order, and are not subject to attachment by any 
other court; tlie jurisdiction of the court over such funds is not ex- 
tlnguished by the entry of a final decree or order for their dlsburse- 
ment, but continues until such decree or order has been executed. 

In Equity. On motion to abate attachment. 

McLemore & Corbitt, for complainant. 
Heath & Heath, for défendants. 

WADDIJ^L,, District Judge. By decree entered in the United 
States district court for the Eastem district of Virginia, on the 23d 
day of December, 1901, in the matter of the West Norfolk Lumber 
Company, in bankruptcy, a check was directed to be drawn in favor 
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<jf the défendant the Farmers' Bank of Delaware, or Heath & Heath, 
its counsel, on the funds to the crédit of the court, in its registry in the 
City National Bank of Norfolk, Va., for the sum of $12,316.49. On 
the 27th of December a check pursuant to such order was duly issued 
and delivered to the défendant bank's counsel. On the 26th of De- 
cember this suit was instituted in the court of law and chancery of 
the city of Norfolk, by the trustée of the bankrupt company, asserting 
certain préférences claimed to hâve been made to the défendant bank 
within four months of the bankruptcy, in which suit an attachment was 
sued out, and on the morning of the 27th served upon the président 
of the City National Bank of Norfolk, and Heath & Heath, attorneys, 
before the payment of the check was demanded of the bank. By prop- 
er proceedings in the state court the cause was regularly removed to 
this court, and is pending therein, and is now before the court upon 
a motion to abate the attachment, sued out and executed, as afore- 
said, upon the officers of the registry of the court and the attorneys 
of the défendant company. 

The removal of the cause from the state court to this court does not 
disentitle the défendant bank to move to abate the attachment sued 
out, nor does it admit that it was rightfuUy pending in the state court, 
or that the défendant could hâve been compelled to answer therein; 
and in this court the défendant can avail itself of any and every dé- 
fense, duly and seasonably reserved and pleaded, to this action, in the 
same manner as if the suit had been originally commenced therein 
Goldey v. Morning News, 156 U. S. 523, 525, 15 Sup. Ct. 559, 39 L. 
Ed. 517; Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. 
Ed. 431. 

The question presented by the motion to abate the attachment in 
this cause is whether moneys paid into court pending litigation in re- 
gard thereto, and placed by order of the court in its registry or some 
other designated depository, pursuant to law, are the subject of at- 
tachment emanating from another court. This question is one of 
importance, as it not only afïects the orderly administration of justice 
in the several courts, but goes further, and tends, as in this case, to 
thwart and annul the carrying out of the court's judgment, in a case 
fuUy litigated, with the parties in interest ail before it. Money paid 
into the registry of the court, pursuant to law, can only be withdrawn 
therefrom, by the very terms of the act of congress providing for the 
deposit, "by the order of the judge, or the judges of said court, respec- 
tively, to be signed by such judge, or judges, and to be entered and 
certified of record by the clerk." When a court causes funds to be so 
placed in its registry, they are to the crédit of the court itself, there 
placed and held, to the end that its decrees and orders in respect there- 
to may be obeyed and carried out in accordance with its judgment 
rendered; and no court, other than one having a supervisory power 
over the acts of such court, can by any act of its own, or any decree, 
order, or process emanating from it, except with its leave, assert any 
claim to, or secure any right in or lien upon, such funds, so long as the 
same remain under its control. To entertain a contrary doctrine to 
this would not only work untold mischief and delay in légal proceed- 
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iii^'tïtit'wBuld resuit in innumerable confliets between the courts 
thèfnselVes ; and the conséquence would be that funds once paid into 
court, with a view of having the rights of parties litigant thereto ad- 
justed and determined, instead of being disposed of by the termination 
of the particular controversy, would be involved in an endless chain of 
litigation. This subject has been before the courts, state and fédéral, 
too frequently to now admit of serious cavil or doubt. Wallace v. 
McConnell, 13 Pet. 136, 150, 151, 10 L,. Ed. 95; The Lottawana, 20 
Wall. 201, 22 L. Ed. 259; Jones v. Bank, 22 C. C. A. 483, 76 Fed. 
683, 686, 687, 35 L. R. A. 698; In re Forsyth (D. C.) 78 Fed. 296, 
302-304 ; In re Cunningham, Fed. Cas. No. 3,478 ; Tuck v. Manning, 
150 Mass. 211, 22 N. E. looi, 5 L. R. A. 666; Curtis v. Ford, 78 
Tex. 262, 14 S. W. 614, 10 L. R. A. 529; Holker v. Hennessey, 
143 Mo. 80, 44 S. W. 794, 65 Am. St. Rep. 642 ; Allen v. Gérard, 21 
R. I. 467, 44 Atl. 592, 49 ly. R. A. 351, 79 Am. St. Rep. 816. 

The position taken by counsel for complainant, that the court, hav- 
ing entered its final order in respect to the money in question, had ex- 
hausted its jurisdiction over the same, and that such funds then remain 
subject to seizure by attachment or other légal process, as any other 
property belonging to the défendant bank, is equally fallacious. A 
conclusion in favor of parties litigant to any controversy would be 
barren of good, if the court rendering the décision was powerless to 
cause its decrees and orders to be put into opération and duly exe- 
cuted; and such a resuit, as to moneys in the court's own registry, 
would, indeed, leave it in a helpless and pitiable plight. 

In Wayman v. Southard, lo Wheat. i, 6 L. Ed. 253, Chief Justice 
Marshall said: 

"The Jurisdiction of a court Is not exhausted by the renditlon of Its Judg- 
ment, but continues untU that Judgment shall be satlsfled. Many questions 
arlse on the process, subséquent to the judgment, In which jurisdiction Is to 
be exerclsed." 

In Osborn v. U. S., 91 U. S. 474, 479, 23 L. Ed. 390, Mr. Justice 
Field, speaking for the suprême court, said : 

"The power of the court over moneys belonging to Its registry continues 
untU they are dlstrlbùted pursuant to final decrees in the cases in which the 
moneys are paid. If from any cause they are previously withdrawn from 
the registry wlthout authorlty of law, the court can, by summary proeeed- 
ings, compel thelr restitution." 

Référence has been made by complainant's counsel to the cases of 
Gumbel v. Pitkin, 124 U. S. 131, 154, 8 Sup. Ct. 379, 31 L,. Ed. 374; 
Earle v. Conway, 178 U. S. 456, 20 Sup. Ct. 918, 44 L. Ed. 1149; 
Bank v. Yardley, 165 U. S. 634, 17 Sup. Ct. 439, 41 L. Ed. 855. Upon 
a careful examination of thèse cases, nothing will be found inconsistent 
with the views herein expressed ; and the several state court authori- 
ties cited holding a contrary doctrine, notably Weaver v. Davis, 47 
111. 23s, and Dunsmoor v. Furstenfeldt, 88 Cal. 522, 26 Fac. 518, 12 
L. R. A. 508, 2'2 Am. St. Rep. 331, are not in accord with the pré- 
pondérance of authorities, state and national. 

It follows from what has been said that the attachment should be 
abated, and a decree may be accordingly so entered. 
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BWirr & CO. V, GEOFF et aL 

(Circuit Court, D. Minnesota, Third Division. February 12, 1S02.) 

Unfair Compétition— Usb of Trade-Names—" Swift. " 

The Word "Swift," adopted and long used by Swift & Co., méat pack- 
ers, etc., as a name for tlie varions products of tlie company, bas become 
known to tlie pubiic as denoting ttie origin of sucli products; and the 
Company is entitled to an Injunction, on tlie ground of unfair compéti- 
tion, to restrain a manufacturer of like products from designatlng them 
by such name, where there is no apparent reason or appropriateness In 
such use, but it appears, rather, to bave been adopted for the purpose 
of decelving purchasers.i 

In Equity. Suit to restrain unfair compétition in trade. On mo- 
tion for preliminary injunction. 

Bond, .Adams, Pickard & Jackson, for complainant. 
John W. WilHs and John E. Stryker, for défendants. 

LOCHREN, District Judge (orally). The law recognizes that 
where a manufacturer has acquired popularity for his manufactured 
articles by reason of their excellence and satisfaction to purchasers, 
and has adopted a name by which they are designated, so as to refer 
to the origin of the articles of the manufacturer, he has such prop- 
erty in the name so adopted that no other person will be allowed to 
pirate it and use it for his advantage, and to the détriment of the 
person originally using the name to designate his own manufacture. 
This is so for the reason, first, that it is an injury to the person who 
has got a good name for his articles to deprive him of that advantage 
by deceiving persons who désire to buy articles of him, thus causing 
to him the loss of the sale of the articles; and also because it is a 
fraud upon the purchaser, who is prevented in that way from pur- 
chasing the articles he may désire to purchase. Now it is true, as 
stated by counsel, that nobody can adopt as a trade-mark or acquire 
a monopoly of a family name, so as to prevent another person to 
whom that name appertains from using it as his own name and mark- 
ing his goods with it, if he does so in a way which is not calculated to 
represent them as the goods of another. But there may be some re- 
striction on the use of one's own name, and he cannot use it in con- 
nection with other words in such a way that it will be likely to 
mislead intending purchasers, and cause them to purchase goods of 
his manufacture, mistakingly, as the goods for another person of the 
same name, who has an established réputation for his goods, and 
whose goods are desired by the purchaser. In this case it appears 
that the complainants adopted the name "Swift" for their varions 
products, and that was the name of the person who originated the 
Swift Company, and properly used his own name to designate the 
varions marketable products that were produced in the business of 
the eompany, — méats, mainly, but also such other articles as came 

» Unfair compétition, see notes to Scheuer v. Muller, 20 0. G A. 165, and 
Lare v. Harper, 30 C. O. A. 37a 
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from the stock yard and slaughtering business as well. Among other 
things, they hâve used it for articles which they call "stock food" 
and "poultry food." They hâve never manufactured nor placed their 
trade-mark on the other articles which are stated hère to hâve been 
manufactured by the défendants. Why the défendants adopted that 
name, or used the name "Swift" in their business, does net very 
satisfactorily appear. It appears that none of them were of that 
name. It is said that they used the name with référence to the 
rapidity or quickness with which the articles would operate; and 
while there might be some propriety or aptness with référence to 
some of thèse articles, such as lice killer and vermifuge or worm ex- 
terminator, it is difficult to see the aptness of applying it to lemon 
extract or lemon juice, or to the différent kinds of food. It dbes 
not occur to nie that thère is any particular aptness in applying it to 
such articles. Its use in connection with the name adopted as the 
name of the company cannot hâve that particular idea connected 
with it; and it would seem that its use with référence to the articles 
would be to refer to their origin, or the place where they were manu- 
factured, or to the persons who manufactured them. As far as de- 
fendant company is concerned, it does not seem to matter whether 
it was the name "Swift" or "Swift's," that was used. "Swift Pack- 
ing Company" or "Swift's Union Stock Company" would not be par- 
ticularly différent from "Swift's Packirig Company" or "Swift Union 
Stock Company." It would' be still gerierally understood, I think, 
as taken from a proper name. And my impression is that, in the 
gênerai appréhension, it would be so regarded in respect to thèse 
articles. "Swift" is not a very apt adjective to apply to any of them. 
The Word goes further than "quick" or "rapid." It gives the idea 
of continuance of a very ràpid motion. I am not impressed with 
the good faith of the use of that name in this case, and I am rather 
inclined to the impression that the name was used with the idea of 
taking advantage of the fact that the complainant company was a 
well-known Company and largely engaged in business, and therefore 
it was an improper appropriation of the name of that concem. But 
I think there can be no complaint made where the name is used to 
designate goods that are not manufactured, or ânalogous to goods 
which are manufactured, by the complainant. The complainant does 
not make any lemon juice, or several of the other articles that are 
mentioned in the bill, and the complainant is not defrauded by the 
use of that name by the défendant, or by the sale of any such articles ; 
and, as to the maldng of such articles, the public has no reason to 
expect that any articles that they buy of such kinds are the manu- 
facture of the complainant. 

I think that, as far as the stock food and poultry food are con- 
cerned, the writ of injunction should issue, and that as to the others 
it should not issue. An order may be drawn accordingly. 
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In re TAYLOH. 
(District Ctourt, D. Colorado. August 1, 1901.) 

1. BaNKHDPTS — CONCBAliED ASSBTS — ImPRISONMENT. 

A bankrupt cannot be imprlsoned Indefinltely on the ground that he 
bas concealed assets, especially when it Is not known certalnly that he 
bas the assets whlch he is called on to surrender, and where be has 
been kept in Jail for something over a montb be ought not to be confined 
longer. 
9, Bamb— Exemptions. 

A bankrupt who has made way wlth the greater part of hls assets, and 
gotten them ont of the jurisdlctlon, cannot ask to hâve an exemption 
set apart to him ont of what is in the court's possession. 

In Bankruptcy. On exceptions to rulings of référée. 

John T. Bottom and Frank E. Carstarphen, for bankrupt. 
Bicksler, McLean & Bennett, for creditors. 

HAIyLETT, District Judge (orally). There is no doubt whatever 
that this man is a swindler, and a very bold and unscrupulous one. It 
has been apparent at ail times that he either gave the money which 
he drew from the bank to the woman he calls his wife or kept it him- 
self. The story that he put it in a cupboard under a stairway is in- 
credible. That he drew the money from the bank and put it in such 
a place as that is too absurd for belief. If his wife was a concubine, and 
not his wife, she has probably made ofï with it, and is indiffèrent to his 
fate. In that view, he cannot return the money. Upon the hypothesis 
that he has possibly concealed the money, or at least $1,700 of the 
amount, and knew where he could get it, we hâve kept him in jail 
for something over a month. In a proceeding of this kind the court 
is not authorized to imprison a bankrupt indefinitely, especially when 
it is not certainly known that he has the money which he is called 
upon to surrender; and upon the ground that the bankrupt has been 
kept a sufîîcient time, probably, to induce him to surrender the money 
if he has it, I suppose he must now be discharged. In making such 
an order I would not hâve it understood that I am at ail convinced 
that he has not this money in some place of concealment. He is a 
man of low order, — so low that it is most extraordinary that mer- 
chants should hâve given him crédit. I do not think the merchants 
are entitled to very much sympathy in a case of this kind, — to pick up 
an adventurer of this sort and sell him goods. They ought to expect 
to be swindled. We will discharge the bankrupt from imprisonment 
upon the ground that it seems to be useless to keep him longer im- 
prlsoned in order to recover this money. 

As to the exception to the report of the référée in disallowing the 
exemption, that will be overruled. It would be most extraordinary 
if a man of this kind, after making away with a great part of his stock, 
and getting it out of the jurisdiction, could come into court and ask 
that he hâve an exemption from the remainder of the stock. The stat- 
ute of exemptions is made for honest debtors, and not for men like 
this one. The ruling of the référée in that respect is sustained. 
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KELLEK et al. v. PIBSEN et aL 

(Circuit Court, S. D. New York. February 20, 1902.) 

Patents— Infringbmbnt— Cabinet and Cuttbk's Sizb Ticket. 

The Keller patent, No. 403,939, for a combinatlon of garment cutter'8 
Blze tickets, wlth a cabinet for holding the saine, helê valid and in- 
frlnged. 

In Equity. Suit for infringement of letters patent No. 403,939, 
for a combined cabinet and cutter's size ticket, issued to John Keller 
May 28, 1889. On final hearing. 

Walter D. Edmonds, for plaintififs. 
Eugène Cohn, for défendants. 

WHEELER, District Judge. This patent, No. 403,939, dated 
May 28, 1889, and granted to John Keller, is for a combination of 
garment cutter's size tickets in roUs, with a cabinet for holding 
them in tiers, to be drawn out through apertures as the sizes are 
wanted for use. The spécification is meager, but it seems to de- 
scribe the parts sufïiciently to be understood by those skilled in 
that art, which is ail that is required. The description does not 
mention a back to the cabinet, and the perspective of the drawing 
is such that it does not show any, but one would be implied in the 
former and suggested by the latter. The évidence was admissible 
to make this plain, and properly shows how the cabinet, which is 
the principal part, would be understood to be used. Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177. The spécifie infringement 
complained of is a box holding the rolls of tickets to be drawn out 
through a long aperture extending in front of ail the rolls. This 
variation seems to be immaterial. The rolls and box were furnished 
to an agent of the plaintiiïs by one of the défendants at their place 
of business, who testiiîes that the agent requested the arrangement 
of the partitions for holding the rolls in the box and the aperture. 
This is denied by the agent, and the circumstances, together with 
the letter of the défendants to a customer as to furnishing cabinets, 
show that as to this the agent is most probably right. 

Decree for plaintifï. 
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OOLBB Y. ALLBN et aL 

(Circuit Court of Appeals, Nlnth Circuit Aprll 7, 1908.) 

No. 713. 
1 Appeal— Parties. 

On an appeal to the circuit court of appeals, citation need be served 
only on tliose parties whose interests are affected by the decree or order 
appealed from. 
8. CoKPOKATioNS— Validity op Mortgage— Efpbct dp Insolvbnct. 

A corporation, so long as it is a going concem and engaged In the 
active prosecutlon of Its business, may lawfully exécute a mortgage on 
Its property, if done In good falth, to secure an extension of a prier In- 
debtedness and f urther advances to be used in Its business, although it 
Is at the time financially embarrassed, or even insolvent; and there Is 
nothing in the law of Washington, as establlshed by the décisions of Ita 
suprême court, whlch renders such a mortgage invalld as agalnst other 
creditors. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

The appellant, F. W. Ooler, appeals from a decree of the circuit court dls- 
mlsslng hls blll of Intervention after the court had sustained a demurrer 
thereto and he had refused to further plead. ïhe appellant was a judgment 
credltor of the Pacifie Northwest Packing Company, a corporation, and by 
hls bill of intervention he sought to annul and set aslde a mortgage which 
had been executed by the corporation to Henry F. Allen, and which was In 
the progress of foreclosure at the suit of sald Allen. The mortgage had 
been executed on May 11, 1900, to secure the sum of $25,734 and advances to 
be made by the mortgagee not to exceed $10,000. In the bill brought to 
foreclose the mortgage it was alleged that after the exécution of the mort- 
gage, and In the months of May and June, 1900, the mortgagee had made 
advances under sald agreement to sald corporation In excess of said sum of 
$10,000. The complalnant in the foreclosure sought to enforce hls mortgage 
lien to the fuU amount of the said sum so owing on May 11, 190O, and the 
subséquent advances. From the pleadings It appears that the mortgagor was 
engaged In the business of catching and canning salmon, and was possessed 
of various klnds of property, which it used in connection with its business. 
Ail of its property was included In the mortgage to Allen, and In Its answer 
to the bill of complalnt in the foreclosure suit It alleged that ita Indebted- 
ness to the complalnant therein arose out of an arrangement which he had 
wlth the complainant by virtue of which the latter was to advance and did 
advance divers sums of money from time to time to the corporation, and 
was to receive, and did receive. In return the total output of the corporation's 
cannery for his reimbursement. In the foreclosure suit a recelver was ap- 
polnted, and ail the mortgaged property passed into his possession. The ap- 
pellant In his bill of intervention alleged that by reason of the receivership 
ail the property of his judgment debtor had been placed beyond the reach 
of exécution, and he prayed the court to set aslde the mortgage, and permit 
hlm to share equally with the mortgagee in the assets of the corporation. 
He further alleged in hls bill that he had "no knowledge or Information con- 
cerning the averments" of the mortgagee's bill relatlng to the considération 
of the mortgage or the advances made or to be made thereunder, and he 
made déniai of the légal conclusion that the mortgage was valld. This 
matter so set forth In the Intervener's bill was clearly Insufficient to Impeach 
the mortgage or to raise an Issue as to any of the facts pleaded in the 
mortgagee's bill. The appellant Impliedly admlta that such is the case, for 
he rests his cause upon the appeal solely upon the ground that he bas shown 
that he Is entitled to équitable relief upon hls allégation that the corporation 
was Insolvent at ail tlmes in the month of May, 1900, and at the time of the 
glvlng of the mortgage to the complalnant Allen, and that Its llabllltiea 
114 F.— 39 
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grossly ezceeded Its assets, and "that at the tlme of glvlng the mortgage 
the défendant the Pacific Northwest Packlng Company had reached a point 
where Its debts were greater than Its property, where It could not pay In the 
ordlnary course, where its business was no longer profitable, and when it 
ought to be wound up and its assets distributed." The allégations of fa et in 
thls charge against the validity of the mortgage are that the corporation was 
Insolvent; that it had reached a point where it could not pay in the ordinary 
course, and where its business was no longer profitable. The remalnder of 
the allégation states the remedy which the pleader averred was appropriate 
to its condition. 

Bausman & Kelleher, for appellant. 

Harold Preston, E. M. Carr, and L. C Gilman, for appellees. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A motion is made to dismiss the appeal, on the ground that neither 
the corporation which executed the mortgage, nor its predecessor in 
interest, nor Austin Claiborne, W. M. Williams, or W. A. Keene, who 
were parties to the foreclosure suit by reason of having been made 
trustées of certain of the mortgaged property, were served with the 
citation on the appeal. In the suit of foreclosure the appellant was 
permitted by the court to intervene. To his bill of intervention but 
one of the parties to the suit appeared. Allen, the complainant in the 
suit, filed a demurrer. The order which was appealed from was that 
the complaint in intervention be dismissed, and "that the complainant 
be not required to further answer the said complaint." This order 
afïected none of the parties to the suit except Allen, and afïorded 
none of them the right to appeal or to be heard in the appellate court. 
The appellees rely upon the case of Davis v. Trust Co., 152 U. S. 590, 
14 Sup. Ct. 693, 38 L. Ed. 563, in which it was said "that ail the parties 
to the record who appear to hâve an interest in the order or ruling 
challenged must be given an opportunity to be heard." But in what 
way are any of the other parties to the record interested in the order 
which is appealed from? The insolvent mortgagor can hâve no 
interest in the détermination of the légal question which is presented 
upon this appeal, and certainly none of the other parties to the suit 
are in any way afïected thereby. It is sufificient if the case is so pre- 
sented on the appeal "that the appellate tribunal shall not be required 
to décide a second or third time the same question on the same 
record." Masterson v. Herndon, 10 Wall. 416, 19 L. Ed. 953. 

Does the bill of intervention présent a state of facts such as to en- 
title 1?he intervener to équitable relief? The courts of the United 
States in dealing with the question of the right of an insolvent cor- 
poration to prefer a creditor hâve in ail cases, except where the 
matter is the subject of statutory régulation, held that the corpora- 
tion had the same right and authority to make such préférence that 
an individual would hâve. In Fogg v. Blair, 133 U. S. 534, 10 Sup. 
Ct. 338, 33 L. Ed. 721, referring to the doctrine that the assets of an 
insolvent corporation are a trust fund for its creditors, Mr. Justice 
Field said: 
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"That doctrine only means that the property mnat llrst be appropriated to 
the payment of the debts of the company before any portion of It can be 
distributed to the stockholders. It does net mean that the property is so 
affected by the Indebtedness of the company that It cannot be sold, trans- 
ferred, or mortgaged to bona flde purchasers for a valuable considération, 
except subject to the liability of belng appropriated to pay that Indebtedness. 
Such a doctrine has no existence." 

In Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 I,. Ed. 
II 13, the court said: 

"A party may deal wlth a corporation In respect to its property In the 
same manner as wlth an Indlvldual owner, and wlth no greater danger of 
belng held to bave received Into hls possession property burdened with a 
trust or lien." 

See, also, Sanford Fork & Tool Co. v. Howe, Brown & Co., 157 
U. S. 312, 15 Sup. Ct. 621, 39 h. Ed. 713. 

But it is said that a différent rule has been established in the state 
of Washington by the décisions of the suprême court of that state in 
Thompson v. Lumber Co., 4 Wash. 600, 30 Pac. 741, 31 Pac. 25, 
Conover v. Hull, 10 Wash. 673, 39 Pac. 166, 45 Am. St. Rep. 810, 
and Biddle Purchasing Co. v. Port Townsend Steel Wire & Nail Co., 
16 Wash. 681, 48 Pac. 407. In the first of thèse cases a mortgage to 
secure demand notes was given on ail the property and assets of a 
corporation. No time for payment was mentioned in the mortgage, 
but it was stipulated that until default the mortgagor should remain 
in possession. The debt which the mortgage was given to secure had 
long been overdue. For many months the corporation had been em- 
barrassed, and could pay nothing on its debts, but was merely using 
up its property, and its business was practically closed, of ail of which 
facts the court found that the mortgagee was informed. The court 
remarked of this mortgage that "it was designed to act as a shield 
between the corporation and its other creditors * * *" ; and that 
"no device can receive the countenance of the court which provides for 
an indefînite continuance of its corporate life under the protection of 
a mortgage against the protest of those who are entitled to share in its 
property." In Conover v. Hull the court denied the right of the cor- 
poration to prefer an antécédent debt upon the ground that the corpo- 
ration was not only insolvent, but that there was collusion between 
its ofHcers and the preferred creditor, ail of which was known to the 
latter. In Biddle Purchasing Co. v. Port Townsend Steel Wire & 
Nail Co. the insolvent corporation simultaneously executed several 
mortgages to creditors to secure prior indebtedness. The corporation 
was seriously embarrassed, and at the date of givîng the mortgage and 
for some time prior thereto had been unable to operate its works and 
plant, and they were idle, and "for a long time prior thereto" it had 
been insolvent. Its purppse in giving the mortgage was to prefer the 
secured creditors and to hinder and delay the others. Under thèse 
circumstances, the court ap[>Iied the doctrine of the trust fund and set 
aside the préférence. In the case before the court the facts difïer 
widely from the facts in the cases so cited. It must be borne in mind 
that this is not the ordinary case of an insolvent corporation selecting 
one creditor to whom it owed an antécédent debt and securing the 
same to the exclusion of others. The mortgage in the case at bar 
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was taken not only to secure a prior indebtedness, but a large propor- 
tion of the amount secured was a new considération, money to be ad- 
vanced for the use of the corporation in its business to the amount of 
$10,000. The corporation had not to any extent closed its business, 
nor is it alleged that it was embarrassed further than that it was in- 
solvent. Its business was not brought to a dose until several months 
later. Even if the décisions of the suprême court of the state of 
Washington are held to sanction the gênerai doctrine that an insolvent 
corporation cannot prefer one of its creditors, the doctrine has not 
been held applicable to a mortgage given in whole or in part for a 
valuable considération moving at the time of its exécution. The 
mortgagee in this instance, according to the pleadings, furnished the 
corporation funds for its use in the course of its business. His mort- 
gage was taken for money already advanced and for money thereafter 
to be advanced. It is not alleged that he had any knowledge of the 
insolvency of the corporation or that the officers of the latter intended 
to give him a préférence or to hinder or delay other creditors. The 
corporation was a going concem. At the time of giving the mortgage 
and receiving the advances it was apparently preparing for the annual 
run of salmon which might be expected to furnish it the means of dis- 
charging or reducing its liabilities. The suprême court of Washing- 
ton, in adopting the doctrine cf the décisions above noted, was 
guided largely by the case of Rouse v. Bank, 46 Obio St. 493, 22 N. E. 
293, 5 L. R. A. 378, 15 Am. St. Rep. 644. But the suprême court of 
Ohio in a later case (Damarin v. Iron Co., 47 Ohio St. 581, 26 N. E. 
37) held that a mortgage executed by a corporation to secure a pre- 
existsng debt is not necessarily invalid for the reason that the Com- 
pany was known to be insolvent, where the company was at the time 
in the possession of its property and in the active prosecution of its 
business, and intended to continue therein unless prevented by other 
creditors, and the object of the mortgage was not to prefer the créd- 
iter, but to obtain an extension of crédit. Said the court : 

"The right of a eompany, though embarrassed, to continue Its business 
and retrieve Its fortunes, If possible, must be conceded to H as well as to 
natural persons, and thls rlght necessarily carrles with It the power to ob- 
tain an extension of crédit by glvlng a mortgage upon its property to such 
of Its creditors as are unwllling to glve further time unless so secured. 
When thls power Is falrly and honestly exerclsed. wlth no purpose at the 
time of Immedlately abandonlng business or maklng an asslgnment the 
valldlty of a securlty so obtalned cannot be questloned." 

We think, in view of ail the facts set forth in the bill of intervention 
and the law applicable thereto, that the appellant has shown no ground 
sufficient to justify a decree setting aside the mortgage. 

The decree of the circuit court is affirmed. 
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FOSTER V. PORTLAXD GOLD MIS. CO. 

(Circuit Court of Appeals, p:iglitli Circuit. Marcli 31, 1902.) 

No. 1,G34. 

1. NKaLiGBSCE — Dangerous Condition of Pkivate Propertt— Implied In- 

TITATION TO VlSIT— CaRB RkQUIRED. 

A miniug corporation whlcli erects dwelllng houses on a tract of land 
owned by it, and operated for mining purposes, extends an Implied invi- 
tation to tlie public to treat the tract as a résidence tract, and to enter 
and départ therefrom for ail proper purposes incident to Its use as such, 
and must therefore exercise reasonable care to hâve the premlses in 
safe condition; and -where it omits to open streets or highways, but 
requires persons desiring to visit the résidences to cross the tract "at 
any point most convenient," and leaves unguarded a deep and abandoned 
shaft alongside one of the paths leading tbereto, into which a person 
returning from one of the résidences falls and is injured, it is guilty 
of négligence; the injured party not being. In such case, a mère tres- 
passer or licensee. 

2. Same— Pleading. 

The complaint In an action for such injuries need not aver that plain- 
tiff went onto the promises for a lawful purpose. 

8, Samb. 

ïhe complaint need not avei-, in terms, that défendant invited plaintifC 
onto the premises. but is sufflcient If It avers the facts disclosing the 
invitation. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Robert Graham, L. G. Campbell, and D. V. Burns, for plaintifif 
in error. 

H. N. Hawkins (A. T. Gunnell, T. M. Patterson, and E. F. Rich- 
ardson, on the brief), for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and 
ADAMS, District Judge. 

ADAMS, District Judge. The plaintifif below, who is plaintifï in 
error hère, filed her complaint against the défendant corporation, 
alleging, in substance, that it was engaged in mining opérations upon 
a large tract of land owned by it, adjoining the city of Victor, in the 
State of Colorado; that it had "erected, caused or perraitted to be 
erected," upon this tract, "a large number of dwelling houses, which 
it permitted to be used and occupied by divers persons and families 
as résidences" ; that it opened or constructed no streets or highways 
for the use of the résidents or persons desiring to visit the houses; 
that the tract was nnfenced and open to the public; that défendant 
required persons visiting the houses to cross the tract at any point 
most convenient; that there was a path leading across to the rési- 
dences ; that close to this path was a deep, abandoned shaft, which 
défendant had previously dug, and which was on April 22, 1900, 
owned and controlled by défendant ; that the shaft was then unfenced 
and uncovered, but, by reason of a deep snow which had recently 
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fallen upon two pièces of timber lying across the mouth of the sViaît, 
the same was practically concealed, so that it could not be seen by 
plaintifï or other persons passing near it ; that défendant "carelessly, 
negligently, willfully, and unlawfuUy" allowed this shaft to be and re- 
main unfenced and uncovered; that on the evening of April 22, 1900, 
the plaintifï "went to one of the houses on defendant's said unfenced 
lands, and, in returning therefrom across said lands, she, without 
any fault or négligence (or conduct) on her part, fell into said aban- 
doned, unfenced, and uncovered shaft, and was suddenly precipitated 
a distance of 29^^ feet" into the shaft, whereby she sustained a severe 
injury. To this complaint the défendant demurred, alleging as ground 
therefor that the same did not state facts sufficient to constitute a 
cause of action. The demurrer was sustained by the trial court, and, 
plaintifï declining to plead further, final judgment was entered in fa- 
vor of the défendant. 

The plaintifï brings the case hère by writ of error, and assigns that 
the trial court erred in sustaining the demurrer to the complaint. 
Such being the facts, the only question presented for our considéra- 
tion is whether the complaint states a cause of action. 

The défendant contends that the allégations of the complaint make 
plaintifï a trespasser or bare licensee upon defendant's land, and that, 
such being the fact, the défendant owed her no duty, either of care 
or diligence, and therefore incurred no légal liability for failure to dis- 
charge any duty. It may be conceded that if plaintifï, a person of 
mature years and judgment, entered upon defendant's land without 
any right to do so, she was a trespasser, and, as such, could not hâve 
called into activity any obligation on the part of the owner to pro- 
tect her against the périls incident to the place. So, too, if she were 
a bare licensee or volunteer (that is to say, if she went upon defend- 
ant's land by its mère sufïerance or toleration, without its invitation 
or inducement, but solely for her own convenience or pleasure), she 
would be held to accept and enjoy the license, subject to ail its con- 
comitant risks and périls. Sweeny v. Railroad Co., 10 Allen, 368, 
87 Am. Dec. 644; Reardon v. Thompson, 149 Mass. 267, 21 N. E. 
369; Redigan v. Railroad Co., 155 Mass. 44, 28 N. E. 1133, 14 L. 
R. A. 276, 31 Am. St. Rep.,520; Benson v. Traction Co., Tj Md. 
535, 26 Atl. 973, 20 L. R. A. 714, 39 Am. St. Rep. 436. 

Defendant's counsel, in order to maintain their proposition, that 
plaintifï was a mère trespasser or licensee, were called upon to meet 
the proposition advanced by plaintifif's counsel, that the case made by 
the complaint shows an implied invitation held out by défendant to 
any person to enter upon its lands for any purpose incident to the 
uses to which the défendant put the same. If there was such an invi- 
tation, plaintifï's acceptance thereof subjected the défendant to cer- 
tain duties and obligations towards her, totally dififerent from those 
towards a trespasser or mère licensee. The rule seems to be well 
settled that "when one expressly or by implication invites others 
to come upon his premises, whether for business or any other pur- 
pose, it is his duty to be reasonably sure that he is not inviting them 
into danger; and, to that end, he must exercise ordinary care and 
prudence to render the premises reasonably safe for the visit." 
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Cooley, Torts, p. 605; Carleton v. Franconia Steel Co., 99 Mass. 
216; Sweeny v. Railroad Co., supra; Bennett v. Railroad Co., 102 

U. S. 577, 26 L. Ed. 235. 

The chief question for our considération, therefore, is whether the 
complaint in this case discloses an invitation, within the meaning of 
the rule just stated, to the public to enter upon defendant's land for 
any purpose. In answering this question, we are disposed to adopt 
the test suggested by defendant's counsel, namely, that an invitation 
raay be inferred where a common interest or mutual advantage 
prompts it. What, now, is the situation disclosed by the complaint? 
The défendant, for reasons satisfactory to itself, is maintaining upon 
its premises a large number of dwelling houses, and is using them, 
or permitting them to be used, as résidences by divers persons and 
familles. Whether défendant leases the houses to the résidents for 
rent reserved, or whether it permits them to occupy the houses as 
incidental to its mining opérations, does not distinctly appear; but it 
does appear that défendant, for some considération deemed satis- 
factory to itself, is maintaining a settlement upon its premises, de- 
voting its land to the uses of familles for résidence purposes. By so 
doing, défendant necessarily subjects the land to uses incident to 
family life, and among thèse, manifestly, is the right to entrance and 
exit, not only for the particular family occupying a given house, 
but for ail others who in the usual and ordinary course of things 
hâve occasion to visit the occupier, either for pleasure or business. 
By maintaining this résidence district, the défendant, in our opinion, 
must be held to hâve extended an invitation to the public to treat 
it as such, and to enter upon and départ from the district for any and 
ail proper purposes incident to the use to which it was put. The in- 
terest and advantage of the owner, as well as its tenants and the 
public, obviously are subserved by such free access and egress. With- 
out it, the résidences would be unoccupied and profîtless, and the 
entire purpose of their construction or maintenance thwarted. Plain- 
tifif avers in her complaint that défendant never opened or constructed 
any streets or highways for the use of the public, but required per- 
sons desiring to visit any of the résidences to approach the same 
across the tract of land at any point most convenient, and further 
allèges that the défendant "carelessly, negligently, willfully, and un- 
lawfully" left a deep shaft, which it had previously dug near to one 
of the paths leading to and from the résidences, to remain unguarded 
and unprotected, into vt'hich the plaintiff, "without any fault or nég- 
ligence on her part," fell as she was returning from one of the rési- 
dences to which she had been. We are of opinion that thèse aver- 
ments, taken in connection with the invitation necessarily implied 
from defendant's maintaining the settlement, already pointed out, 
disclose a duty or obligation violated by défendant. 

Defendant's counsel argues that plaintiff might hâve been upon 
defendant's premises for an unlawful purpose, — as, for instance, to 
commit a crime, — and that the complaint is defective in that such un- 
lawful purpose is not negatived. We think the presumption should be 
indulged that plaintifif went upon the premises pursuant to the invi- 
tation held out, for a lawful and proper purpose, and that, if the 
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hypotheisis suggested by counsel is correct, it may and should prop- 
erly be urged as a défense. 

The complaint, in our opinion, states facts which, if proved, would, 
with their reasonable and fair inferences, entitle plaintiff to recover, 
and this is the best test of the sufficiency of a complaint in a given 
case. It is true, as argued by counsel, that the complaint fails to 
aver in terms that the défendant invited the plaintiff upon the prem- 
ises in question, but we think that such omission is not fatal to the 
complaint. In Mine & Smelter Supply Co. v. Parke & Lacy Co., 
47 C. C. A. 34, 107 Fed. 881, this court, having occasion to consider 
the sufficiency of complaints under the Code of Colorado, remarked 
as follows: "When from the facts stated the law implies a promise 
to pay, the promise the law implies from the facts stated need not 
be alleged." We think it is Hkewise true that, when facts are alleged 
disclosing an invitation to the public to visit the defendant's premises, 
it is not fatal to the complaint, if the plaintiff fails to state the légal 
conclusion flowing from such facts. 

For the reasons stated, we are of opinion that the complaint stated 
a cause of action at common law, and that the trial court erred in sus- 
taining the demurrer. 

We do not deem it necessary to now pass upon the proposition 
argued at length, that the complaint stated a cause of action under 
the statute of Colorado. A détermination of this question involves 
a considération of the constitutionality of an act of the législature, 
which may never become important, and we therefore refrain from 
entering upon it. 

The judgment must be reversed, and the cause is remanded to the 
trial court for a new trial. 



EVANS V. BLAIK. 

(Careult Court of Appeals, First Circuit March 4, 1902.) 

No. 420. 

Bhippino— CoNSTRTJCTTON OP BiLii op Ladinq — RiGHT TO Dtschaegb in Tubn. 
A bill of ladlng, besides the gênerai provision flxlng the lay days for 
dlscharglng, contained a cmuse providlng that the vessel should hâve 
precedence in dlscharging over ail vessels arrlvlng or glving notice after 
her arrivai, and should be compensated in demurrage for any violation 
of such provision. Beld, that the provision for demuirage for a delay 
caused by a failure to discharge the vessel In her turn controUed the 
provision flxlng the tlme allowed for lay days. 

Same— Privilège op Dbsionating Dock. 

There belng no provision in the bill of ladlng on the snbject, the 
consignée had, under the custom of most or ail of the Atlantic ports, 
and in vlew of the particular kind of cargo, the privilège of determining 
at which of Its docks the vessel should discharge, and her right to her 
turn was llmlted to such dock. This privilège, however, was not abso- 
lute; and whether. the assigning her to a particular dock, where she 
was delayed awaiting her turn, whlle other vessels arriving after her 
were dlscharglng at the consignee's other docks, rendered the consignée 
liable to demurrage, depended on whether such assignment was just 
and reasonable, and based on some reasonable necesslty. 
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i. Same— Precedence in Dischaugtng. 

Under a provision of a bill of ladlng for a cargo conslgned to a 
railioad company, giving the vessel the right to be discharged In her 
turn, the fact that such cargo Is owned by the company. whlle that of 
another vessel arriving later Is merely consignée to Its care, to be shlp- 
ped over its road, does not entltle the company to glve the latter préfér- 
ence in discharglng. 

Appeal from the District Court of the United States for the District 
of Maine. 

David W. Snow (Symonds, Snow, Cook & Hutchinson, on the 
brief), for appellant. 

Benjamin Thompson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal arises out of a libel for 
demurrage, filed by the owners of the schooner Augustus Hunt 
against a cargo of Cumberland coal, shipped from Philadelphia to 
Portland, Me., and claimed by Mr. Evans in behalf of the Maine 
Central Raiiroad Company, its owner, and the real party in interest. 
The decree of the district court was in favor of the vessel, and Mr. 
Evans appealed. 

The bill of lading provided that the vessel should hâve a lien on 
the cargo for demurrage. The case turns on the application of the 
followîng provision contained in it : 

"Sald vessel shall hâve precedence In discharglng over ail vessels arriving 
or giving notice after her arrivai, and for any violation of thls provision she 
shall be compensated in demurrage as if, while delayed by such violation, 
her discharge had proceeded at the rate of three hundred tons per day." 

The bill of lading also provided lay days, to be computed at the 
rate of one day for every one hundred and fifty tons of coal. The 
vessel was discharged within the lay days computed at that rate, 
but, of course, this provision was qualifîed, and in part overruled, 
by the stipulation giving her precedence. The vessel claims that 
the Lewis H. Goward and the John Twohey, which arrived and re- 
ported after her, were given before her berths at which she might 
and should hâve been discharged. 

The three vessels were laden with bituminous coal, but from différ- 
ent mines, and therefore, perhaps, of différent qualities and intended 
for différent uses. The Lewis H. Goward was laden with George's 
Creek Big Vein Cumberland coal, as appears by her bill of lading. 
This coal did not belong to the Maine Central Raiiroad Company, 
and therefore it was consigned to it, to be unladen by it, and trans- 
shipped over its rails to its owners. The John Twohey was laden 
with New River steam coal, also shown by her bill of lading, and 
which the évidence proves was intended for the passenger locomo- 
tives of the Maine Central Raiiroad Company. The Augustus Hunt 
was laden with Davis bituminous coal, as also shown by her bill 
of lading. 

The Maine Central Raiiroad Company controUed three wharves 
at which coal was discharged, — one its principal place of discharge, 
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at which about 90 per cent, of its coal was recehred, being the same 
at \vhich the Augustus Hunt was unladen; and two others, which 
are described as "above the bridges," and one of which was used 
for discharging the Lewis H. Goward, and the other, the upper one, 
the John Twohey. Under thèse circumstances, the défenses set up 
in the answer were that the Augustus Hunt "had on board Davis 
bituminous coal, intended for the use of the railrpad of said Maine 
Central Railroad Company, and that said Maine Central Railroad 
Company was then, and had been for a long time, in the habit of 
discharging coal of this description, intended for the use as aforesaid, 
upon its pile upon said lower wharf, and nowhere else, and that it 
had no facilities at any other wharf for discharging schooners loaded 
with coal as aforesaid; that, according to the terms of the bill of 
lading under which said cargo was brought, it was optional with 
said Maine Central Railroad Company to discharge said schooner 
at said lower wharf or at its wharf above the bridges; that exer- 
cising such option, and without delay, said Maine Central Railroad 
Company ordered said schooner to said lower wharf, and there dis- 
charged her;" that "the cargo upon said schooner John Twohey 
consisted of a différent kind of coal from that on the schooner Au- 
gustus Hunt, and was not intended to be placed upon the pile at 
said lower wharf, or for use upon the railroad of said Maine Central 
Railroad Company in the same manner as the coal upon said 
schooner Augustus Hunt; and that the discharge of said schooner 
John Twohey did not in any way interfère with or delay the dis- 
charge of said schooner Augustus Hunt." 

There is a further défense in connection with the Lewis H. Goward, 
to which we will refer in its proper connection. 

The bill of lading in issue hardly sustains the allégation of the 
answer that, according to its "terms," it was optional with the 
consignée to discharge at its lower wharf or at a wharf above the 
bridges. It is true that, in accordance with the custom at most 
Atlantic ports, if not at ail of them, and also in accordance with the 
necessities of the case (Davis v. Wallace, 3 Clifif. 123, 130, Fed. Cas. 
No. 3,657), the Maine Central Railroad Company had, in a gênerai 
way, the privilège of determining at which of its wharves it should 
discharge the Augustus Hunt; but in view of the provision in the 
bill of lading securing to this vessel her turn, and, indeed, without 
it, it cannot properly be said that this option was an absolute and 
arbitrary one. 

Both parties hâve cited judicial décisions supposed to elucidate 
the case; but an examination of them results in giving us no as- 
sistance, unless it be found in Stephens v. Macleod, 19 Sess. Cas. 
(4th Séries) 38. Charter parties and bills of lading which provided 
for loading or discharging an entire cargo at ports where there were 
several berths for loading or discharging, and which hâve been un- 
der discussion in the English courts, contained the expression, "at 
anv safe berth as ordered," or its équivalent. Murphy v. Coffin, 12 
Q.'B. Div. 87; Copper Co. v. Morel [1891] 2 Q. B. 647. The re- 
suit of this class of cases, after some fluctuation, has been to leave 
the consignée a somewhat unlimited power in the matter of sélect- 
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ing the berth, regardless of its crowded state, provîded, only, ît is a 
safe one. This, however, cornes from the fact that the charter party, 
or bill of lading, contained express language favorable to the con- 
signée, and from the application of the well-known rule that where, 
in maritime contracta, parties hâve seen fit to choose fixed forms 
of expression, the great variety of contingencies incidental to mari- 
time transactions disenable the courts from estabHshing any safe 
theory by which the letter can be modified to meet any supposed 
intent. In the case at bar, however, there is no such express phrase- 
ology, and we are left to work out the construction of the bill of 
lading as though it provided in efïect, in gênerai terms, for a specified 
number of lay days which the consignée could not exceed, but with 
also an obligation to give the vessel its turn, even though thereby 
she is the sooner discharged. Practically, therefore, this case cornes 
down to the mère question whether or not the vessel was given 
her turn, subject to whatever customs or necessities existed at the 
port of discharge which might be fairly within the contemplation 
of both parties. 

As we hâve aiready said, the custom at most Atlantic ports, in- 
cluding, undoubtedly, the port of Portland, gave the Maine Central 
Railroad Company, in a gênerai way, the privilège of determining 
at which of its wharves it should discharge the Augustus Hunt, 
leaving the vessel to be satisfied if she received her turn at that 
wharf, provided the lay days expressly limited in the bill of lading 
were not exceeded. As we hâve aiready said, this privilège which 
the Maine Central Railroad Company had of selecting the berth at 
which the vessel should be discharged did not come from any ex- 
press stipulation, as in the English cases to which we hâve referred, 
but from the gênerai rules which necessarily govern the relations 
of the parties. When the law itself attaches to a contract con- 
ditions beyond those expressed by the parties, and attaches them 
because some conditions beyond those expressed are essential to 
practically work out what the parties hâve undertaken to accom- 
plish, the conditions thus attached will be just and reasonable. This 
is a universal rule, applicable alike to contracts at the common 
law and to those relating to maritime afifairs. 

Therefore, in the présent case, as the entire cargo belonged to 
the Maine Central Railroad Company, and was deliverable to it, 
and as the bill of lading failed to point out the spécifie wharf or 
berth at which it was to be discharged, the consignée had a priv- 
ilège of selecting the place of discharge, and the vessel's right to 
precedence, or, what is the same thing, her turn, was subject there- 
to. Nevertheless, as we hâve aiready said, this did not give the 
Maine Central Railroad Company an arbitrary right, but only one 
which was just and reasonable. As well said by Lord Esher, the 
master of the roUs, in Carlton S. S. Co. v. Castle Mail Rackets Co. 
[1897] 2 Q. B. 485, 490, although in a dififerent connection, this "is 
a power given to the charterers for business reasons." 

While the three vessels named in this case were each laden with 
bituminous coal, yet bituminous coal is of great varieties, and has 
iO many différent uses that the mère fact that they were ail so 
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laden does not of itself fix their right to a turn at a particular wharf 
other than, if one was laden with coal, the second with flour, and 
the third with sugar. The limitations of the rule applicable to this 
case are very well shadowed out, on the one hand, in Stephens v. 
Macleod, already referred to, which is well summed up in Carv. 
Carr. by Sea (3d Ed.) 708, 709, and by the observations of Chief 
Justice Jervis in Leidemann v. Schuitz, fouud in the work entitled, 
with a certain degree of liberality, Abbott's Merchant Ships and 
Seamen (i4th Ed.) 411. In Stephens v. Macleod, the Cassia, whicli 
was the vessel in question, having arrived at the port of Portugaletc, 
and being thus outside of the words "as ordered," was entitled to 
be berthed in turn. There being several wharves for loading iron 
ore, which was to be her cargo, and the case showing no particular 
reason to the contrary, she was held to hâve been entitled to be 
berthed at the first wharf which was open for her. On the other 
hand, in the case in which Chief Justice Jervis made the remark 
referred to, it appeared that the delay arose from the vessel being 
directed, at Newcastle, to load coke at a particular spout. It was 
contended for her owner that she could hâve been loaded earlier at 
another spout. To this Chief Justice Jervis answered: "Yes; but 
with différent coke and at a higher price. If the captain may choose 
at what spout he will load, he may next choose what articles he will 
load with." So far as we can discover, there are no authorities of 
weight inconsistent with thèse expressions on the one hand and on 
the other. They practically illustrate the remark of Lord Esher, 
that the power given charterers to sélect a berth is for business 
reasons. They, therefore, further illustrate that, where several ves- 
sels are to load or discharge cargoes of the same generic class, they 
are apparently entitled, in their turn, to the first berths available, 
but that it may be shown that the particular circumstances are such 
as reasonably justify the consignée in directing otherwise. 

The resuit of ail this is to sustain, as a mère matter of law, the 
défense set up in the answer, aside from its référence to the "ternis" 
6î the bill of lading of which we hâve spoken. Coming back to the 
pith of the answer, that, while the Augustus Hunt was laden with 
bituminous coal, yet it was of that character which could properly 
be discharged only at the wharf where the consignee's business was 
ordinarily transacted, and that the cargo per the John Twohey was 
of a différent class of coal, which could not be availed of at the 
berth to which the Augustus Hunt was ordered: This is explained 
by some évidence tending to show that the cargo per the Twohey 
was exclusively for the use of passenger locomotives, and was dis- 
charged at the berth at which that class of coal, and only that class, 
was discharged, while the cargo of the Hunt was essentially of a 
différent class, not used on passenger locomotives, but for gênerai 
purposes, and therefore properly discharged at the wharf where the 
Maine Central Railroad Company discharged ail its coal, aside, only, 
from a small percentage of an exceptional character. It would not 
be reasonable to so far limit the option which the consignée had 
with référence to the berth to which the Augustus Hunt was to 
be ordered as to compel a reversai of its order of business, regard- 
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less of th€ précise character of the cargo with which the vessel was 

laden. Therefore, the answer, in view of thèse suggestions, shadows 
out what would hâve been a proper and reasonable justification for 
ail refusais to order the Augustus Hunt to the berth at which the 
John Twohey was discharged; but, in the view of the learned dis- 
trict judge, the proofs fail to corne up to its allégations. He ob- 
served that there is nothing to indicate that it was impracticable to 
give the Hunt one of the vacant berths without so much delay, and 
"that the évidence does not show that there was anything in the 
character of her cargo which niade it impracticable to put it upon 
those berths which were vacant." A careful examination of the 
record leaves us strongly of the opinion that, if we should announce 
a différent resuit from that reached by the learned district judge, 
we could not satisfy ourselves that we were probably any more in 
the right than he. Only one witness was called for the claimant. 
At some points in his testimony he stated impressions that the 
cargo of the John Twohey was for passenger locomotives, and was 
discharged at the wharf where such coal, and only that class of coal, 
was discharged, while the cargo of the Augustus Hunt was of the 
character which we hâve stated. On the other hand, he also stated 
as follows : 

"Q. What klnd of coal did the Twohey hâve on board? A. New River 

coal. Q. For what was that coal Intended? A. That went over to Thomp- 
son's Point. The passenger locomotives' coal Is put over there. Q. That Is 
a différent purpose than what the cargo of the Augustus Hunt was Intended 
for? A. No; practically the same purpose. It was for locomotive use; ail 
of It Q. It was your custom to keep separate the différent klnds of coal? 
A. To a certain estent" 

Again he said, replying to a question referring to the cargo of the 

Augustus Hunt : 

"Q. Was any of It put Into the same plie wIth the Twohey's coalî A. I 
cannot say; I do not recollect the whole distribution There mlght posslbly 
hâve been a few cars put In there." 

Again he testified : 

"Q. When you are rushed wlth vessels, — that Is, when you hâve a large 
number, — you then discharge at both of those wharves without any regard 
to the class of coal? A. We do at tlmes; yes, sir." 

"Q. In discharging vessels wlth soft coal, do you never put différent klnds 
of coal upon the same wharf, — the same pile? A. Yes, sir; I présume It la 
done at times. Q. ïou do sometlmesî A. Yes, sir. Q. What I want to know 
is, if you sometimes mingle in piles, or In trains of cars, coal of différent 
character, as, In ttiis case, the Davis coal and Cumherland coal? A. Différent 
klnds of coal go Into piles; I don't know Just how many différent kinds. Q. 
If they were ail steam coal, they would go in? A. Naturally. Some coal la 
better than others, and some, of course, is différent from others, and nsed foi 
différent purposes." 

Referring to the use of the lower wharf, he also testified : 

"Q. Was that use Influenced at ail by Its convenience and accesslbillty? 
A. That was why It was done,— on account of convenience. Q. And not on 
account of the character of the coal? A. Well, there Is more or less différ- 
ence in coal, as I sald before, and It Is kept separate to a certain estent 
The passenger coal we send over to Thompson's Point Q. la the passenger 
coal of an entlrely différent character from eitber of thèse? A. I am uo« 
well enough acquainted wlth coal to tell." 
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Without commenting in détail on this évidence, it is entirely plain 
that it is not of a character which enables the court to détermine 
that the burden of disclosing a reasonable business necessity for de- 
laying the Augustus Hunt, which the answer properly assumes, has 
been sustained. 

This leaves the matter of the Lewis H. Goward, which the answer 
puts in a somewhat différent position. As to her, it says "that said 
schooner L,. H. Goward was not consigned to thèse claimants or 
either of them ; that she had on board George's Creek Big Vein Cum- 
berland coal, intended for the Phillips & Rangeley Lakes Railroad 
Company and the Bâtes Manufacturing Company, and not intended 
for thèse claimants or either of them; and that said schooner Au- 
gustus Hunt was not delayed in any way by the discharge of said 
schooner L,. H. Goward, as aforesaid." The answer is technically 
correct in alleging that this coal was not consigned to the Maine 
Central Railroad Company, as it was consigned only to its care, but 
it was to be discharged by it and shipped over its rails. The district 
court was entirely right in holding that the mère fact of the ultimate 
consignment of the cargo would not justify giving her a préférence 
over the Augustus Hunt. By the bills of lading, ail the vessels were 
to be discharged by the Maine Central Railroad Company, and the 
Hunt was therefore entitled to her turn accordingly, regardless of the 
ownership of the cargoes. 

Some things in the proofs are explanatory of the précise défense 
intended. The Lewis H. Goward was discharged neither at the 
wharf at which the bulk of the business of the Maine Central Rail- 
road Company was done, nor at the wharf at Thompson's Point, but 
at one intervening between them. If the case showed that this wharf 
was adapted only for coal intended for transshipment by rail to cus- 
tomers of the Maine Central Railroad Company away from the sea- 
board, and that there were no facilities at that berth for handling 
cargoes intended for use at Portland, further supplemented by évi- 
dence that the cargo of the Augustus Hunt was not intended for 
transshipment by rail, this, in accordance with the principles we hâve 
already stated, would hâve given the consignée a reasonable ground 
for sending the Lewis H. Goward there, and not the Augustus Hunt. 
Hère, again, the proofs hait. The claimant's witness testifîed as fol- 
lows : 

"Q. Coal consigned to you by blll of lading for Bomebody else you deal 
wlth as you do your own coal, so far as dlseharglng Is concerned? A. Tes, 
sir; 80 far as discharglng Is concernée, after we get orders from the shlppers 
where they wish It sent" 

He also testified: 

"Q. As I iinderstand, so far as the wharves are concerned, or so far as the 
facilities were concerned, and the manner of discharglng, It was purely op- 
tional wlth you whether those vessels should be discharged at one berth or 
the other; and When I say 'those vessels' I mean ail three of the vessels, — 
the Hunt, the Twohey, and the Goward. A. No, sir; not always. Q. I say, 
so far as those vêsSels were concerned, In that partioular case and tlme? A. 
Tes, sir; It was." 

"Q. You had the rlght to aâslgn berthsï A. Yes, sir. Q. There was noth- 
ing In the condition oi the berths which prevented yoù from assignlng where 
you pleasedî A. Not that I am awàrè ot." 
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Then cornes what we hâve already said as to the practice of dis- 
charging vessels at ail the wharves, without regard to the classes of 
coal, when rushed with cargoes. 

He also testified : 

"Q. Where was the coal from the Augustus Hunt whlch was put onto 
cars carrled? A. I think a portion of It went to Vanceboro. Q. Was any of 
It put into the same pile with the Twohey's coal? A. I cannot say. I do 
not recollect the whole distribution. There migbt possibly hâve been a few 
cars put in there." 

This shows that coal from the Augustus Hunt was discharged upon 
cars, as was that from the Lewis H. Goward. How much was so 
discharged, whether a small or a large part, or the whole, is not made 
to appear; but this évidence certainly leaves a strong impression 
that not only a part of it was in fact discharged upon cars, but that 
the whole of it might hâve been, as was the cargo of the Goward. 
Hère, again, as with référence to the precedence given to the Twohey, 
while there are, perhaps, expressions enough in the proofs, if they 
stood alone, to maintain such a distinction between the différent classes 
of coal, constituting the cargoes of the three vessels, as would hâve 
justified discrimination in selecting the places of discharge, yet the 
whole leaves the case in a state of equilibrium, and fails to maintain, 
by a prépondérance thereof, the défense set up in the answer. 

The decree of the district court is affirmed, with interest, and the 
cost» of appeal are awarded to the appellee. 



DENNEB et aL T. CROMBR. 
(CTrcnlt Court of Appeals, Elghth Circuit March 10, 1902.) 

No. 1,604. 

AFFaAi/8 FROM Matorb. 

Under Act Cong. June 28, 1898 (30 Stat 499, c. 617, S 14), adoptlng 
and putting in force In the Indien Territory Mansf. Dlg. Ark. c. 29, for 
the organization and govemment of cities and towns, and glving to 
mayors the same Jurisdiction as United States commissioners bave in 
such territory, which, under Act Cong. May 2, 1880 (26 Stat 98, c. 182, 
{ 39), is that of a justice of the peace under Mansf. Dig. Ark. e. 91, 
and declaring that for purpose of this section ail laws of Arkansas 
hereln referred to, so far as applicable, are hereby put In force In said 
Territory, appeals lie from the mayor In said Territory; Mansf. Dlg. 
Ark. c. 29, § 797, providing appeals may be taken from a mayor as from 
a Justice of the peace. 

In Error to the United States Court of Appeals in the Indian 
Territory. 

ThiB action was brought by M. G. Oromer, the défendant In error, agalnst 
Stewart Dennee and John S. Hammer, the plaintifts in error, before the 
mayor of Ardmore, in the Indian Territory, on a promlssory note for $150. 
In that court the plalntifC recovered Judgment for the amount of the note 
and Interest, from whlch Judgment the défendants appealed to the United 
States court for the Southern district of the Indian Territory, at Ardmore, 
where the llke Judgment was rendered, from whlch an appeal was taken by 
the défendants to the United States court of appeals for the Indian Territory, 
which court affirmed the Judgment of the lower court, and thereupon the 
défendants sued out this writ of error. In the United States court the de- 
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fendants flled what In the pleadlng Itself Is called a "demurrer to the pn>- 
ceedings" and In the record a "demurrer In the nature oî a plea to the juris- 
diction." The principal ground of thls demurrer, and the only one necessary 
to notice, la "that the Judgment appealed from Is absolutely vold, because 
the mayors of citles and towns In the Indian Terrltory are wlthout jurisdlc- 
tlon to render judgment in civil cases." The court overruled the demurrer, 
and the exception to thls ruUng Is the only question the record présenta for 
our considération. 

Joseph G. Rails, for plaintiffs in error. 

W. A. Ledbetter and S. T. Bledsoe, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The contention of the plaintifïs in error is that the act of congress 
conferring on mayors of cities and towns in the Indian Territory 
jurisdiction to try civil actions at law where the amount in contro- 
versy exceeds $20 makes no provision for allowing, and does not 
allow, an appeal in such cases to a court of record, and that, for 
this reason, it is unconstitutional, and mayors hâve no jurisdiction 
of such cases, and their judgments are void. 

The action of the plaintifïs in error is not consistent with their 
contention; for, while contending the act of congress allows no 
appeal from the judgment of a mayor of a city or town, they hâve 
taken an appeal from the judgment of a mayor, and hâve prose- 
cuted it through three courts. If the law allowed them no appeal, 
their appeal would give them no standing in an appellate court, 
which could do no more than dismiss the unauthorized appeal, not 
the suit, and leave the parties where they stood before such appeal 
was taken. If the law allowed them no appeal, they plainly mis- 
took their remedy. Since the judgment of the suprême court in 
the case of Traction Co. v. Hof, 174 U. S. i, 19 Sup. Ct. 580, 43 
L. Ed. 873, it must be accepted as law in the courts of the United 
States that under the seventh amendment to the constitution of the 
United States the parties to suits at common law, where the value 
in controversy exceeds $20, are entitled to a trial by jury, and that a 
trial by jury, within the meaning of the constitution, is not merely a 
trial by a jury oî 12 men before a justice of the peace "vested with 
authority to cause them to be summoned and impaneled, to admin- 
ister oaths to them and to the constable in charge, and to enter 
judgment and issue exécution on their verdict ; but it is a trial by a 
jury of twelve men, in the présence and under the superintendence 
of a judge empowered to instruct them on the law and to advise 
them on the facts, and (except on acquittai of a criminal charge) 
to set aside their verdict if in his opinion it is against the law or 
the évidence." It is, nevertheless, compétent for congress, when 
invested with the power of législation over a district or territory, 
to provide for the trial of civil cases by a justice of the peace, or 
in his présence, by a jury of 12 or any less number, allowing to 
either party, where the value in controversy exceeds $20, the right 
of appeal from the judgment of the justice of the peace to a court 
of record and to hâve a trial by jury in that court. While a trial 



DBNNBE V. CHOMEB. 625 

by jury of 12 or any less number before a justice of the peace is 
not, and a trial by jury in an appellate court is, a trial by jury, within 
the meaning of the common lavv and the seventh amendment to the 
constitution, the constitutional right of trial by jury is not infringed 
if only the right of appeal is allowed from the judgment of the 
justice of the peace to a court of record where such a trial by jury 
as the constitution contemplâtes can be had. 

That the right of appeal from the judgments of mayors in the 
Indian Territory to the United States court is given in ail civil cases 
cognizable before such magistrate where the amount in controversy 
exceeds $20 will clearly appear by a brief référence to the acts of 
congress relating to the subject. There are no justices of the peace 
in the Indian Territory by that name. The Territory is not, how- 
ever, without thèse important and indispensable officers. They are 
there under other names. In that Territory the United States com- 
missioners and mayors of cities and towns are invested with the 
jurisdiction and powers of justices of the peace within their re- 
spective territorial jurisdictions. The act of congress approved May 
2, 1890 (26 Stat. 98, c. 182, § 39), adopted and put in force in the 
Indian Territory chapter 91 of Mansfield's Digest of the Statutes 
of Arkansas defining and regulating the jurisdiction and powers of 
justices of the peace and the practice and mode of proceeding in 
justices' courts. This chapter confers jurisdiction on justices of the 
peace in matters of contract where the amount in controversy does 
not exceed $300, and provides for appeals from their judgments to 
the circuit court and for a trial by jury on the merits in that court. 
The act of congress invested United States commissioners in the 
Indian Territory with ail the powers and jurisdiction conferred on 
justices of the peace in Arkansas by this chapter, and provides that 
"appeals may be taken from the final judgment of said commission- 
ers to the United States court in said Indian Territory in ail cases 
and in the same manner that appeals may be taken from the final 
judgments of justices of the peace under the provisions of said 
chapter 91." By act of congress approved March i, 1895 (28 Stat. 
695, c. 145, § 4), this provision was, in substance, re-enacted, with a 
proviso that no appeal shall be allowed in civil cases where the 
amount of the judgment, exclusive of cost, does not exceed $20. 
The act of congress approved June 28, 1898 (30 Stat. 499, c. 517, § 
14), adopted and put in force in the Indian Territory chapter 29 of 
Mansfield's Digest of the Statutes of Arkansas relating to the in- 
corporation of cities and towns, and provided that the cities and 
towns organized thereunder should possess ail the powers and exer- 
cise ail the rights of cities and towns in Arkansas, and in terms 
provides "that mayors of such cities and towns, in addition to their 
other powers, shall hâve the same jurisdiction in ail civil and criminal 
cases arising within the corporate limits of such cities and towns as, 
and coextensive with, United States commissioners in the Indian 
Territory." Another clause of this same section déclares, "For the 
purposes of this section ail the laws of said state of Arkansas herein 
referred to, so far as applicable, are hereby put in force in said Terri- 
tory." 

114 F.— 40 
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Chapter 29 of Mansfield's Digest is not only referred to in "this 
section," but is actually adopted and put in force for the organiza- 
tion and, government of cities and towns in the Indian Territory. 
Beyond question, this section adopted and put in force in the Indian 
Territory ail the provisions of chapter 29 of Mansfield's Digest, "so 
far as applicable." 

Now, among the provisions of chapter 29 of the Arkansas statute 
thus adopted is the following: 

"Sec. 797. The mayor of tUe corporation. shall be a conservator of the peace 
throughout Its limlts, and siiall hâve wlthln the same ail the power and juris- 
dictlon of a justice of the peace In ail matters, civil or crlminal, arising under 
tlie lawB of the state, to ail Intenta and purposes whatever; and appeals 
may be taken in the same manner as from décisions of Justices of the peace." 

Manifestly, the provision of this section allowing appeals from 
the judgments of mayors in the same manner as appeals from 
the justices of the peace is "applicable" to mayors in the Indian 
Territory, and was adopted by section 14 of the act of congress. It 
was the intention of the act of congress to adopt every provision of 
chapter 29 of the Arkansas statutes not locally inapplicable or in- 
consistent with the provisions of the act of congress. The provision 
allowing appeals from the judgments of mayors is in harmony with 
the whole scheme of cong'ressional législation for the administration 
of justice in the Indian Territory. At the very beginning of légis- 
lation establishing courts in that Territory, congress adopted and 
put in force in the Territory the laws of Arkansas relating to the 
jurisdiction, pleadings, practice, and modes of proceeding in the 
courts in that state, from those of justices of the peace up to the 
suprême court. Where any change in those laws was necessary to 
meet the différent conditions existing in the Indian Territory it was 
usually made by express exception or addition. 

It is inconceivable that congress intended to impair the harmony 
and symmetry of this System of laws by denying an appeal from the 
judgment of a mayor when exercising the jurisdiction of a justice 
of the peace and allowing an appeal from the judgment of a United 
States commissioner when exercising precisely the same jurisdic- 
tion. No reason can be suggested for allowing the right in one 
case and denying it in the other. 

When chapter 29 of Mansfield's Digest was adopted and put in 
force in the Indian Territory the provision of that chapter allow- 
ing appeals from the judgments of mayors was adopted and made 
applicable to the judgments of mayors in that Territory. 

The judgment of the United States court of appeals in the Indian 
Territory, and the judgment of the United States court for the South- 
ern district of the Indian Territory, are each affirmed. 
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THOMAS liAUGHLIN CO. T. AMERICAN SURETY CO. OF NEW TOItK. 
BLAKE et al. v. SAME. BOYD v. SAME. CLEAVBS v. SAMB. 
POST V. SAMB. JOHNSON v. SAMB. 

(Circuit Court of Appeals, First Circuit April 16, 1902.) 

Nos. 405, 406, 407, 408, 409, 410. 

1. BUKBTT— LiABII.ITY. 

A surety's liability does not ordinarily extend beyond the pénal sum 
of the bond,— as, for instance, to costs and interest,— uniess lie has In 
some way resisted or obstructed the recovery of the clalm against hlm. 

2. Samb— Contractoh's Bond— Claims Acquiked by Thied Pakiy Cohtbact- 

ING TO InDKMNIFT SuRETY. 

In Computing the pro rata to be paid creditors of a defaultlng con- 
tracter by tlie surety on hls bond (the penalty of the bond being insuffi- 
cient to satlsfy tlie claims in full), claims which bave been acqulred 
by a third party, who has contracted to indemnify the surety, should 
be considered. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Maine. 

Benjamin Thompson, for appellants. 

Thomas L. Talbot (Henry C. Wilcox, on the brief), for appellee 
American Surety Co. of New York. 

Harry R. Virgin (Franklin C. Payson, on the brief), for appellees 
Allen and Hutchinson. 

Before COLT, Circuit Judge, and BROWN and LOWELL, Dis- 
trict Judges. 

LOWELL, District Judge. Morgan contracted to build for the 
United States a battery on Diamond Island. The American Surety 
Company was the surety furnished upon his bond in accordance with 
chapter 280 of Acts 1894 (28 Stat. 278). Morgan broke his contract, 
having become indebted to a considérable number of persons while 
engaged upon the contract work. Some of thèse persons brought 
suits against the surety company under chapter 280. The surety 
company filed a bill in equity, ancillary to thèse suits, for the pur- 
pose of settling its liability both to the plaintifïs in the suits men- 
tioned and to other creditors of Morgan, so far as thèse creditors 
should corne in. The pénal sum of the bond is probably insufïîcient 
to pay the statutory claims in full. The claims against the surety 
company thus arising under chapter 280 were referred to a master. 
Exceptions were taken to his report, and were dealt with by the cir- 
cuit court. The appellants now seek to reverse the action of that 
court in dealing with certain claims. 

The circuit court disallowed certain claims for labor, tools, and 
other supplies, and for the transportation of material to Diamond 
Island. For the purposes of this case, it is not necessary to décide 
if the statute of 1894 should be held to cover more than is covered 
by the ordinary lien statutes of the states. However this may be, 
we are of opinion that the labor and materials hère in controversy 
are plainly without the purview of the statute. Ail the appeals ex- 
cept that taken by the Laughlin Company are thus disposed of. 
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That Company bas contended that the surety company is lîabîe, 
o-wr and aboVe the pénal sum of the bond, for interest thereon, and 
for the costs of the suits brought against the surety company. A 
snrety's liability does not ordinarily extend beyond the pénal sum 
of the bond, unless he has in some way resisted or obstructed the 
recovery of the claim against him. No acts of résistance or obstruc- 
tion hâve been shown in this case, other than those which hâve been 
already compensated by the allowance in the suits at law of costs 
accrued up to the time of the filing of this bill. This court is not 
now asked to décide if costs or interest should be allowed the claim- 
ants as against the fund arising from the penalty of the bond, but 
only if costs or interest should be allowed as against the surety com- 
pany outside that fund. To some extent the former appear to hâve 
been allowed, and to some extent allowance has been suspended to 
await the further action of the circuit court. 

The Laughlin Company further contended that in Computing the 
claims which are to be satisfied by the surety company ont of the 
penalty of the bond there should be excluded certain claims now held 
for the benefît of one Allen, who had contracted to indemnify the 
surety company from loss on its bond. The évidence does not show, 
as was contended, that Allen was a partner of Morgan, and so the 
claims are not to be excluded on that ground. It follows, therefore, 
as stated by the learned judge below, that in Computing the pro rata 
to be paid the other creditors thèse claims must be taken into con- 
sidération, "as any other ruling would compel Allen to now reim- 
burse the complainant the full pénal amount of its bond, notwith- 
standing he had acquired thèse claims; and it would also give the 
other creditors a larger percentage than they are technically entitled 
to." If thèse claims — some purchased by Allen, and others already 
paid by the surety company, which has been reimbursed by Allen — 
be not reckoned among the liabilities of Morgan to be charged 
against the fund furnished by the penalty of the bond, Allen will be 
required under his guaranty to pay not only the penalty of the bond, 
but also an additional sum equal to the amount expended by him 
in this purchase and reimbursement. 

In each case the decree of this court is as follows : 

The decree of the circuit court is afîîrmed, and the costs ot appeal 
are awarded to the appellee. 



DODGLASS V. DAISLEY. 

(Circuit Court of Appeals, First Circuit Aprll 16, 1902.) 

No. 885. 

Mkhcanttt.b Aoencies— Communications— When Privileged as Matter 
OF Law. 

A mercantile agency recelvefl a report from one of Us agents tbat 
plalntifC had made an assignment. Tlie report came in on a gênerai as- 
slgnment form; but, under a heading requiring the agent to furnlsli 
every possible particular, was a statement tliat it was made to secnre 
the assignée (or Indorslng a note. The agency sent eut a communlca- 



DOUGLASS V. DAISLET. 629 

tlon that plalntlff had asslgned for the beneflt of credltors. BcU not a 
privileged communication, as matter of law, because of substanOal de- 
parture from Information received. 

3. Same — L088 OF Privilège— NbqijIgbnck. 

If the mistalie was one wliicli could not bave been avolded by rea- 
sonable care, the privilège was not lost; but If the resuit of careless- 
ness, the privilège failed. 

S. Samb — Question for Jury. 

The question whether the mlstake In the présent case was due to care- 
lessness, so as to destroy the privilège, was for the jury. 

4. Samk— Loss OF Business akd Crédit— General Allégation. 

Plaintlff, where his complalnt contalned a gênerai allégation of loss 
of business and crédit, could recover by showing immédiate diminution 
to business, etc., and was not required to connect the loss wlth the com- 
munication by évidence of paiticular Instances. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

G. Philip Wardner and WilHam W. MacFarland (Carver & Blod- 
gett, on the brief), for plaintiff in error. 

Charles F. Choate, Jr. (Josiah H. Benton, Jr., on the brief), for 
défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. The défendant is a mercantile agen- 
cy, known as the R. G. Dun & Co. agency; and on the 28th day 
of March, 1898, sent out a notice to its subscribers that the plain- 
tiiï had assigned for the benefit of his creditors ; and the plaintifï 
brings his action in tort for libel. The défendant does not justify 
by showing that the communication sent was true, but claims that, 
by reason of the character of the business of the agency and of 
the occasion, the communication was privileged, in the sensé that 
the occasion and the relations of the parties exempt the défendant 
from liability. 

In jurisdictions where such communications are treated as priv- 
ileged, the privilège is a qualiiied one, and when information is fur- 
nished under circumstances which give it a privileged character, 
though false, recovery cannot be had unless malice or bad faith is 
shown. In other jurisdictions, like Georgia, Texas, Missouri, Wis- 
consin, and in some of the cases in the fédéral circuits, like Locke 
V. Bradstreet Co. (C. C.) 22 Fed. 771, the privilège is made to dé- 
pend somewhat upon the question of due care in the matter of 
sélection of agents, and in respect to the means and manner of com- 
munication ; and Mr. Francis Wharton, in his valuable note to Trus- 
sell v. Scarlett (C. C.) 18 Fed. 214, would seem to give some 
indorsement to the latter view. In New York and many other juris- 
dictions. if the requisite occasion and relations exist, such com- 
munications, speaking in gênerai terms, are treated as privileged, 
and the doctrine of immunity from liaTsility is recognized, except 
in cases where malice or bad faith is shown; and the doctrine is 
not made to dépend much, if at ail, upon the question of due care. 
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It îs not necessary in this case that we should examine into the 
origin, the reason, or the wisdom of the rule of privilège and non- 
liability as it has been applied in the cases to wliich we hâve been 
referred. 

Under the defendant's main contention hère in respect to the 
question of privilège, they largely rely on Ormsby v. Douglass, 37 
N. Y. 477, which is supplemented by numerous authorities sustain- 
ing the view of that case. Ormsby v. Douglass has been frequently 
referred to in décisions in jurisdictions where the rule of that case 
obtains, and the weight of authority, both English and American, 
would seem to be in accord with the principle of that case, and we 
may well enough, we think, without going into a history of thèse 
décisions, accept the rule of such cases as the law. 

The rule of immunity from Hability, in cases where it applies, ré- 
sulta largely from the necessities of business and the strong pre- 
sumption of absence of malice; and the rule of the New York 
cases unquestionably is that, in the absence of actual proof of malice 
or bad faith, the privilège justifies the agency in transmitting the 
information it receives. But, conceding the full force of the New 
York cases and those holding the same view, the défendant is not 
within the doctrine there established. The gênerai information which 
it received upon the blank which it had furnished its agent at South 
Framingham, Mass., was that James Daisley, the plaintifif, had made 
an assignment to B. T. Thompson, of Framingham, and, under a 
heading upon the blank which required the agent to furnish any 
particulars possible, was an exact and particular statement of what 
the assignment was ; namely, to secure the assignée for indorsing a 
note. Such was the information received at the ofifîce of the agency 
at Boston; but, instead of sending out the information received, 
they sent a communication saying, "James Daisley, of South Fram- 
ingham, Massachusetts, has assigned to B. T. Thompson for the 
benefit Of his creditors." This was a plain and substantial departure 
from the information received. Therefore, it was not sending in- 
formation received or information accurate in substance. They were 
informed that the plaintifif had assigned to secure the indorser of a 
note, and the information was not that he had made a gênerai as- 
signment for the benefit of creditors. The fîrst, in the ordinary 
acceptation, would not necessarily be injurious to the party's crédit 
or business, while the other, in the ordinary acceptation, means a 
gênerai failure, and would necessarily be injurious. 

The case of Ormsby v. Douglass, supra, distinguishès îtself at once 
from the situation hère, for the rûle is there distinctly stated that 
"so long as the défendant acted in good faith in reporting facts 
which came to his knowledge," etc. The later New York case of 
Haft V. Bank, 19 App. Div. 423, 46 N. Y. Supp. 481, on which the 
défendant largely relies, bases its décision upon the same ground; 
that is to say, that the bank, in the due course of its business, for- 
warded the précise information which it received from its messenger. 
The English case of Lawless v. Oil Co. (1869) L. R. 4 Q. B. 262, 
267, is in the same line, and the décision is based, as in the other 
cases, upon thè ground that "what the directors did was this : In 
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their report to a meeting of the shareholders they appended the 
statement which had been made to them by the auditors." The 
case of Robinson v. Dun, 24 Ont. App. 287, 289, treats a privileged 
communication as one made on a privileged occasion, and fairly 
warranted by it. It in no sensé goes beyond the doctrine of the 
New York cases in respect to the idea that the communication is 
privileged, as a rule of law, when limited to the information received, 
but its reasoning would seem to tend somewhat in the direction of 
making the question whether the information was fairly warranted 
an élément, or, in other words, in the direction of the other line of 
authorities, which make the privilège dépend somewhat upon the 
question of due care. 

We recognize the exigencies of business and the demands of pub- 
lic policy in respect to information as to the standing of business 
men in their trade and calling, and we carry to the défendant, for 
the purposes of this phase of the case, the full force of the authorities 
upon which it relies. But we are not inclined to extend the priv- 
ilège, as a rule of law, beyond that of protection, so long as the 
agency acts in good faith in reporting, with substantial accuracy, 
information which cornes to its knowledge ; in other words, beyond 
the rule of the cases most favorable to the défendant, that the 
agency, in the absence of bad faith, is privileged in communicating 
information received, although it may prove to be false. 

Where a false report originates in the office, and is not based 
upon information, the circumstances and the occasion do not neces- 
sarily involve a privilège. Carrying the qualified privilège to com- 
munications of the character in question, by rule of law, would be 
carrying the doctrine of immunity beyond the rule in respect to ab- 
solute privilège. Mr. Bigelow, in his work on Torts (7th Ed.) § 
332, in treating of the higher privilège of the publication of court 
proceedings, and speaking of the report of such proceedings, says: 

"If, however, the same should be so Incomplète or so stated as to give a 
wrong Impression, or, though full, If It is followed by comment containing de- 
famatory matter, the privilège would fail." 

The case of King v. Patterson, 49 N. J. Law, 417, 9 Atl. 705, 60 
Am. Rep. 622, présents a careful review of the American and Eng- 
lish cases, with reasoning which would seem to be sound, as to 
why the rule of privilège should not be extended beyond its présent 
limit. In that case, the gênerai rule is recognized; but, on the 
question of extending it further, and to include communications to 
those who are not subscribers, it is observed that "neither the wel- 
fare nor the convenience of society will be promoted by bringing 
the publication of matters, false in fact, injuriously afifecting the 
crédit and standing of merchants and traders, broadcast throughout 
the land, within the protection of privileged communications." In 
that case it is further suggested that, while the subject in relation 
to which the communication is made may be privileged, the com- 
munication may be unprivileged, and the matter of duty to send the 
information is made an important élément of the question; and, 
though the doctrine of privilège was there recognized while com- 
municating to its patrons information received, it was observed that 
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the agency, in îts conduct and management, must be subjected to 
the ordinary ruies of law, and the proprietors and managers held 
to thè liàbility which the law attaches to like acts of others. 

We think the privilège in a business situation like this, which re- 
sults as matter of law, rests upon the right to send information re- 
ceived, and upon the duty to send with substantial accuracy such in- 
formation as is received. The communication in question does not 
rest wholly or with substantial accuracy upon information received. 
How can it be said, as a matter of law, either that the agency was 
privileged to send something plainly and substantially dififerent from 
what had been received, or that any duty rested upon it to send in- 
formation substantially différent from that which it had received? 
Neither the right nor the duty to send différent information exists 
in this case ; consequently there was no privilège which can be ruled 
as matter of law, and the défendant is liable unless, under proper 
instructions, facts necessary to clothe the transaction with the im- 
munity of privilège shall be found by a jury. As said in King v. 
Patterson, supra (page 427, 49 N. J. Law, and page 710, 9 Atl., 60 
Am. Rep. 622): 

"A défendant intends to eend a communication derogatory to the plalntifC's 
charaeter or clreumstances to A, where It wonld do no harm. By Inad- 
vertence he sends It to B, whioh produces the Injury complalned of. It is 
obvions that It would be a plain transgression of légal principles to excuse 
the aet he dld because he Intended to do an act from which no Injury to the 
plalntiff would hâve resulted." 

We hâve seen that the communication in question was not based 
upon information received ; neither was it based upon anything known 
at the home office. A communication cannot be accepted as priv- 
ileged as a matter of law which is neither warranted by information 
received nor by facts known at the home ofRce. It was neither the 
right nor the public or private duty of the agency to send a com- 
munication which was not based upon fact or information. The 
communication, therefore, not being based upon information from 
an agent whose business it was to gather information, or upon foun- 
dation of fact, it is not a privileged one in the sensé of clothing the 
défendant with immunity from liàbility through an arbitrary rule of 
law. In short, we find no case which prétends, through a rule of 
law, to bring a communication like this within the domain of priv- 
ilège; nor do we see any reason for carrying absolute privilège to 
such a communication. 

The English case of Tompson v. Dashwood, Il Q. B. Div. 43, 
was a case where a communication was intended to be made on a 
privileged occasion, but was sent to the wrong person ; and, while 
the case is not like the one hère, for there it was a mistake in send- 
ing to the wrong person rather than a mistake in sending wrong 
matter, the privilège was held to exist. This case is, perhaps, the 
most favorable to the defendant's position of any that has come to our 
attention. But this authority is criticised by Mr. PoUock in his trea- 
tise on Torts, as one not by any means universally accepted by the 
profession, and as contrary to the earlier décisions. Pol. Torts, 216, 
234; Webb, Pol. Torts, 309. We are not disposed to adopt the doc- 
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trine of this case, and hold, as a matter of law, without regard to the 
question of due care, that the communication was privileged. 

We think the circuit court was right in holding that the com- 
munication in question was so substantial a departure from the in- 
formation received that it could not be accepted as privileged, as a 
matter of law, and that the défendant was not within the rule which 
gives immunity as a matter of law upon the ground of privilège. So, 
upon this phase of the case, we hold against the défendant, for the 
reason that the circumstances are not such as to bring it within the 
doctrine of the cases upon which the défendant relies. 

This disposes of the first assignment of error, which, in substance, 
is that the défendant was entitled to a verdict as a matter of law, 
upon the ground of privilège. 

Having considered the question whether immunity resulted by rule 
of law under the circumstances oî this case, we come, at the next 
step, to the question whether, on the other hand, liability resulted by 
rule of law, and this is the précise question raised by assignments 
2, 3, and 4; and we think there was error hère, for the reason that the 
situation was one which, under the circumstances, involved a ques- 
tion of fact which should hâve been submitted to the jury. The oc- 
casion, which was that of receiving and communicating information 
relating to the subject-matter in question, was privileged ; and, the oc- 
casion being privileged, the Boston agency, in the ordinary course 
of its business of receiving information and imparting it to its sub- 
scribers in the business world, was in the exercise of a privilège in 
the nature of a private right, or, as expressed by some of the authori- 
ties, a public right. Therefore, starting with this right, if unwarrant- 
able and injurious conséquences resuit, it cannot be said, except in 
a very clear case, that liability results as a matter of law from a va- 
riance between the information received and the communication sent. 

No case like the one hère presented has been called to our atten- 
tion, and we do not fînd that the précise question has been passed 
upon either by the suprême court of the United States or by the courts 
of Massachusetts, nor do we find that the précise question has been 
dealt with elsewhere. We must, therefore, deal with it somewhat as 
a new question. 

The occasion being privileged, we do not think the gênerai rule of 
law that liability results from accidentai or inadvertent slander, and 
that the accident or inadvertence only opérâtes to remove malice and 
limit the damages, applies to this case, and it is for the reason that 
the occasion was privileged, and the défendant was in the exercise 
of a right. It being a business right, however, or a private right, 
to gather and impart information to such members of the business 
world as were its subscribers, it must exercise the right reasonably, 
to the end that unnecessary harm shall not come to business men 
about whom the information is fumished. It is not a right which 
can be exercised heedlessly or carelessly. It is difïicult to find a prin- 
ciple of law which would justify the careless and wanton exercise of 
a right of this character, and afïord immunity on the ground of priv- 
ilège. It is equally difificult, starting with a privileged occasion, to 
find a principle which would justify an absolute ruling of law upon 
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the question of liability upon the ground of variance between the in- 
formation received and that sent, and this is for the reason that the 
variance may be susceptible of explanation. Reasonable care and pru- 
dence with respect to forwarding information may, therefore, con- 
tinue the privilège and clothe the acts of the agency with immunity, 
and, on the contrary, négligence may destroy the privilège and leave 
the parties responsible for acts which are culpable. Though the oc- 
casion is privileged, the privilège does not carry immunity to heed- 
less and careless management in forwarding information. While 
the question whether an occasion is privileged is one of law, the 
ultimate question of privilège may become a mixed question of law 
and fact, through a variance between the information and the com- 
munication, and under such circumstances the question would be 
whether the privilège was carried to the communication through a 
reasonable and careful exercise of the right, or whether the privilège 
was lost by indiffèrent and careless management, or through inat- 
tention and want of due regard to the interests of others. If it was a 
pure mistake, involving no négligence or culpability, the privilège 
would not fail. On the other hand, if, by the exercise of such care 
as men ordinarily exercise in like business affairs, the true character 
of the information would hâve been discovered and correct informa- 
tion sent out, rather than that which was not warranted, then the 
privilège would fail. The communication sent being substantially dif- 
férent from the information received, the question whether it was 
libelous and injurions was quite likely one for the court; but the 
question whether it was a privileged communication, though différent 
from the information, depended upon the question of fact whether 
the variance resulted from an excusable mistake, or from indifférence 
or heedlessness. 

Even the privilège of regular process does not protect against 
unreasonable and careless use. Any right or privilège may be so 
carelessly used as to lose the protection which it would otherwise 
afford. No privilège which affects the public at large grants im- 
munity from négligent and careless acts. So, in the case under 
considération, the question for the jury, under the circumstances, 
was not whether the communication was a libel, — not whether the 
variance was a substantial departure,^ — because such were questions 
of law, but whether the defendant's conduct was such as to give 
immunity, on the one hand, or so wanting in care, or so indiffèrent, 
as to make the privilège fail. 

The contract between the agency and the subscribers contemplâtes 
verbal, written, and printed information, and provides that the agency 
shall not be responsible for neglect, unfaithfulness, or misconduct 
of agents ; but this stipulation, of course, does not bind a member 
of the public who is not a party to it, and, as against such parties, 
to be within the privilège, the home office, in transmitting informa- 
tion, niust be in the exercise of reasonable care. We do not look 
upon this holding as a departure from the principle which applies 
to reports of public proceedings, where the privilège is lost by an 
unreasonable exercise of the right, or by an unreasonable or un- 
necessary mode of communication, like sending a privileged com- 
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munication by telegraph or postal card, where the communication 

becomes unprivileged. Indeed the recognized and controUing gên- 
erai principle is that a report, in order to be privileged as a matter 
of law, whether it be a report of a judicial proceeding or of a com- 
mercial agency, shall be a fair report; and in cases where the re- 
port is not fairly warranted by the information, exemption from 
liability upon the ground of privilège, or, what would be a more 
exact expression, upon the ground of excusable libel, may and should 
dépend upon reasonableness of skill and care in reporting, and the 
question of skill and care becomes a question of fact for the jury. 
See Paterson, Liberty of the Press, Speech, and Public Worship, 
184, 185, 192, 193, 203, 204. 

In the regular course of the business of the agency the report 
came in from the Framingham agent on a gênerai assignment form ; 
and the mistake, quite likely, although the question is one of fact, 
resulted from the assumption that the assignment was a gênerai 
one. Still, while the gênerai statement in the body of the form in a 
sensé indicated a gênerai assignment, under the head which calls 
for particulars the report was clear as to the nature of the assign- 
ment. So, under such a situation, we think the communication 
sent out was neither so clearly an excusable mistake that it can be 
ruled a privileged communication as a matter of law, nor so clearly 
a wanton and heedless variance between the information received 
and the communication sent as to justify a ruling that the privilège 
failed absolutely, and that the défendant was liable. While the vari- 
ation was a substantial one, in the absence of malice the situation 
does not présent a case where it can be said that it was "as com- 
pletely an invention of an untruth by the défendant as though he 
had received no information whatever," and that "the information 
received afïorded no justification, no palliation, no excuse," and "as 
though he had sent out this untrue statement without a shadow of 
any information on his records about James Daisley" ; nor was it a 
situation which justified the assumption and instruction that "it was 
made out of whole cloth, and was a mère blunder." And, while 
the variance between the information and the communication was 
so substantial and so injurions as to render the communication ac- 
tionable per se, in the absence of privilège, still there was a reason- 
able question for the jury as to whether it was a pure mistake, and 
one which could not hâve been avoided by careful business manage- 
ment, or, on the other hand, whether the privilège of furnishing 
information in the ordinary course of business was carelessly exer- 
cised. It was for the jury to say whether reasonable care required 
the home office to read the whole paper and gather ail the informa- 
tion that it contained, and whether it was reasonable to act upon 
the gênerai appearance of the assignment form, and send the in- 
formation which it did. If it was carelessness, the privilège was 
lost. If it was a mistake which could not hâve been avoided by the 
exercise of reasonable care, privilège and immunity were not lost. 
In other words, if the home office was reasonably careful and pru- 
dent in respect to this transaction in the ordinary course of its busi- 
ness, the privilège continued, and would cover the mistake; but if 
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the departure from the information was the resuit of want of care 
and heediessness, the privilège failed. 

The erroneous commtinication did net originate with the agent 
furnishing the information, but resulted from an attempt in the 
home office to transmit information received; and there is no prê- 
teuse that they acted upon information other than that received 
from the Framingham agent ; therefore the erroneous communica- 
tion resulted from the conduct of an agent for whose acts the de- 
fendant is responsible. Still, if the mistake was one which could 
not hâve been avoided by the exercise of reasonable care, the priv- 
ilège of the occasion would afiford immunity; while, on the other 
hand, if the mistake was the resuit of heediessness and want of rea- 
sonable care, the privilège would fail, and immunity would not re- 
suit from the privilège of the occasion. Neither the privilège of 
the occasion nor the privilège of sending in good faith information 
received, though false, furnishes immunity from careless manage- 
ment in the home office, or the careless exercise of the right ; nor 
does the privilège arbitrarily fail by reason of a pure mistake of the 
home office involving no negHgence or culpability. One may lose 
the protection of this privilège, like any other, through négligence, 
or he may safeguard himself by its protection through the exercise 
of such a degree of care at the home office as would be exercised 
by men of ordinary circumspection, care, and prudence in similar 
situations. If the privilège is lost through carelessness, then the 
défendant is answerable for the conséquences of circulating injurious 
reports, and the rights would be determined regardless of the ques- 
tion of privilège, under the ordinary rules which obtain in libel cases. 

In Trussell v. Scarlett (C. C.) i8 Fed. 214, 216, the privilège was 
made to dépend upon reasonable caution, and in Locke v. Bradstreet 
Co. (C. C.) 22 Fed. 771, 774, in submitting the question to the jury, 
the question of privilège was made to dépend upon the exercise of 
ordinary care and caution. 

The error being in the home office, there is no question raised 
for us as to the responsibility of the défendant in respect to the 
care of the agent who furnished the information. When there is a 
departure at the home office from information received, as is often 
the case in business in condensing, summarizing, and forwarding the 
reports, management and superintendence are necessarily involved, 
and, as ail this affects the standing and the interests of one who is a 
stranger to the contract between the agency and the subscriber about 
whom the report is made, why should not the immunity of privilège 
dépend upon the exercise of reasonable care? 

It is fully recognized and established by the authorities that send- 
ing out from the home office the report received, knowing it to be 
false, or sending a true report in bad faith, or sending a true re- 
port unnecessarily or maliciously, makes the privilège fail. Inquiries 
in respect to ail thèse éléments involve fact, and it is perfectly clear 
and logical that the same principle makes privilège dépend upon 
the fact of careful and prudent conduct and management in the 
home office when there is a departure from the information sent and 
a misstatement like the one in question hère. It is not the question 
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whether the communication was actionable under the gênerai law 
of libel, but the question whether privilège exists as a protection to 
the défendant. That dépends upon the rule of reasonableness in re- 
spect to the conduct and care of one who invokes the immunity of 
its protection. If the jury should find the necessary fact of careful 
and reasonable exercise of the right, then the privilège would exist, 
and the defendaiit would be within its protection and immunity, and, 
if not, it would be subject to the ordinary rules of law. 

Making the question of privilège and immunity dépend upon the 
question of fact as to the reasonable exercise of the right is not, 
in principle, altogether unlike, but is somewhat analogous to, the 
probable cause doctrine, which involves a question of fact for the 
jury in cases under circumstances where it is an admissible ground 
of défense (Folk. Starkie, Sland. & Lib. [6th Ed.] 34, 349-352), and 
in cases where it is received in mitigation of damages. 

The very nature of the business of mercantile agencies makes it 
impracticable to apply the old rule as to presumption of malice from 
publication or from gross mismanagement. The reports are gath- 
ered from ail parts of the country, and in the ordinary course of 
business there is no such thing as malice in the transaction. No 
one daims it in this case. Much of the confusion in the books 
results from attempts to apply ancient rules of presumption, and 
we hâve no hésitation in saying that we think the safer and the 
better rule, in a situation like this, where neither actual malice nor 
bad faith is suggested, is the ordinary rule that, in the exercise of 
the privilège or the right, one should be held to the ordinary rule 
of due care. Mr. Bigelow has aptly said : 

"It is, indeed, common to say that malice Is presumed or Implled upon 
proof of the publication; but that means nothlng, and Is only misleading, 
for the presumption or Implication eannot be overturned by évidence of want 
of malice. Malice, touchlng the making a prima facie case, is only a name 
arbitrarily applled; simply a fiction." Bigelow, Torts (7th Ed.) f 319. 

In a case where malice is not an active question, why should not 
the existence or nonexistence of privilège be made to dépend upon 
the existence or nonexistence of due care, and upon a reasonable 
exercise of the right, rather than upon illogical presumptions one 
way or the other as to malice, and, in a case where malice becomes 
an actual élément, let the question of malice be tried like any other 
question of fact. 

In this case ail questions of malice and bad faith, and ail ques- 
tions as to vindictive damages, were properly eliminated by the 
position of the parties and by the court, and we are now brought 
to the questions raised by assignments 14, 15, and 16, which relate 
to the allégation of damages, to the sufficiency of proofs, and to the 
instructions upon the question of damages ; and we find no error 
hère. We do not understand that, in this class of cases, the gênera! 
allégation of in jury to business and crédit is treated as an allégation 
of spécial damages, in the sensé of requiring spécifie allégations of 
loss of particular customers in order to recover for gênerai diminu- 
tion. The proof was gênerai as to the immédiate diminution of 
business and loss of crédit. There was no évidence of loss of par- 
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ticular customers or contracta, and the instructions distinctly elimi- 
nated ail such considérations, and confined the jury to such injury 
by way of diminution of business and loss of crédit as they should 
find from the gênerai facts and the whole situation was caused by 
the publication. 

No question is raised as to the sufficiency of the proofs, provided 
such damages are recoverable under the allégation set forth, nor as 
to the sufficiency of the instructions as to the measure of damages. 
The gênerai rule of compensation for injury was given to the jury 
with a limitation in gênerai terms that, in order to recover for 
diminution, the injury suffered must hâve resulted directly from the 
wrongful publication. No point was taken that the instructions were 
not sufHciently full or explicit upon the line that the injury must 
hâve been the natural conséquence of the injurious publication, or 
such as naturally and proximately resulted; so there are no ques- 
tions of that kind for us to consider. 

The gênerai rule in libel and slander cases is aptly stated in Ham- 
ilton v._ Walters, 4 U. C. Q. B. (O. S.) 24, 27, that the plaintiff "may 
State his case in either of two ways. He may aver a gênerai diminu- 
tion of business, in conséquence of the slander, relying upon his 
ability to make that appear to a jury, or he may aver a particular 
instance of damage, knowing that he can give évidence of loss in a 
spécifie case." The plaintiff in the case at bar, in his gênerai allé- 
gation and proofs, proceeded in the first way. That a plaintifï may 
do this is, of course, not the resuit of a rule which is gênerai in its 
application to ail actions of tort, but of one which is, perhaps, pe- 
culiar to those of libel and slander. The reason for the rule may 
be that evil report is insidious, that it travels and does damage in 
the dark, meandering in ways whereof it is difïïcult for man to find 
out, or because, as said in Bergmann v. Jones, 94 N. Y. 51, cases 
may arise where, from the nature of the business in which the party 
is engaged, it would be almost impossible to prove the loss of trade by 
witnesses who had dealt with the party bringing the suit. 

Sùch rule, in this class of cases, is probably limited to cases where 
the words are actionable per se, where the words, in their natural and 
ordinary meaning, import a crime, or such as are clearly injurious to 
one's business, profession, or trade. We do not find any express 
décision in Massachusetts upon this question, but it would seem to be 
the English rule, the rule in New York, and the rule quite generally 
adopted in this country. See cases in 18 Am. & Eng. Enc. Law 
(2d Ed.) 1084 (4), note i ; cases in 5 Enc. PI. & Prac. 768d ; Associ- 
ated Press V. Heath, 49 App. Div. 247, 253, 254, 63 N. Y. Supp. 
96; Bergmann v. Jones, 94 N. Y. 51, 60, 61 ; Haie, Dam. 226, and 
cases in note 23 ; Folk. Starkie, Sland. & Lib. (3d. Ed.) 347, 348. 

Under the gênerai allégation in this case, the plaintiff introduced 
évidence tending to show gênerai loss of business and gênerai loss 
of crédit immediately foUowing the publication complained of. In 
such a situation, under proper instructions (and no exceptions were 
taken to the instructions to the jury on the question of damages in 
this case), we think the jury were warranted, in view of ail the évidence 
and under the circumstances disclosed, in estimating the damages to 
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détermine what part, if any, of the loss was attributable to the pub- 
lication, and that it was not necessary for the plaintiff to connect the 
loss with the publication by direct or positive évidence of particular 
instances. 

The resuit is that the judgment should be set aside, upon the ground 
that the question of defendant's liability should not hâve been ruled 
as a matter of law under the circumstances. 

The judgment of the circuit court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings, and 
the plaintifï in error recovers costs in this court. 



LAMSON CONSOL. STOKE SEEVICB CO. t. BOWLAND. 
(Circuit Court of Appeals, Slxth Circuit April 8, 1902.) 
No. 9S0. 

1. Lease— RasDMPTiON OF Possession bt Lessoiî— Efpect. 

Eesumption of possession by the lessor of tlie tliing leased opérâtes as 
a surrender of the lease, and puts an end to the lessee's liabiiity for fu- 
ture installments of rent, unless otherwise plainly provided. 

2. Bame— Construction of Lease. 

A lease of a store service apparatus reserved a stipulated annual rent, 
payable quarterly in advance, provided that, if any installment remaiued 
nnpaid for 90 days, the rental for the entire term should become at once 
due, and declared that the lessee should make no altérations in the 
mechanism, or remove it or use it elsewhere than in the store, and should 
neither sell, assign, nor underlet the same. The agreeraent concluded 
"that in case of a breach of any of the covenants or agreements to be 
observed on the part of the lessee, or attached by process of law, by pro- 
ceedings In bankmptcy, or insolvency, or otherwise, the lessor may 
• ♦ ♦ enter • • • and take possession of said System, » • * 
and thereby détermine ail right and interest the said lessee may hâve 
In such System. • • • No removal of said System made by the lessor 
during the term • • • on account of any détermination of the 
lessee's tenancy, or on account of any default by the lessee, shall con- 
Btitute a surrender of the lease." On November SOth, the day before 
an Installment of rent became due, a pétition in involuntary bankruptcy 
was flled against the lessees, and on December 6th an adjudication of 
bankruptcy was entered. The installment falling due December Ist was 
not pald in full, and the lessors retook possession. Heldi, that if the 
resumption of possession was for any reason other than the termination 
of "the lessee's tenancy," or "some default by the lessee," the lease 
would be determlned, and the lessee would not be liable for future 
Installments of rent 

3. Bame. 

The référence to a removal "on account of any détermination of the 
lessee's tenancy" referred to another paragraph in the lease, provlding 
for notice to the lessor "of any détermination of the lessee's tenancy in 
said store, so that the lessor may hâve the right to remove said System 
If necessary." 

4. Bame. 

If the lessor resumed possession because of the adjudication of bank- 
ruptcy against the lessee, the lease was determlned. and no right to ex- 
act future rents would remaln. 
& Bame— Right to Résume Possession — Default in Rbnt. 

Default In the installment of rent due December Ist would not justify 
the lessor in resuming possession at ail, where it did not appear that 
any formai demand for the rent was made on the day it was due. 
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Appeal froni the District Court of the United States for the South- 
ern District of Ohio. 

ThlB is an appeal from a Judgment dlsallowlng a claim flled by the ap- 
pellant agalnst tUe estate of a bankrupt flrm doing business as George G. 
Moler & Son. From the facts certifled by the référée to the court below, 
it appears: (1) That the appellant constructed a store service apparatus in 
the stote of the bankrupts under an agreement by which the bankrupts 
agreed to use same for a term o( ftve years, and to pay "an annual rental 
in equal quarter-yearly Installments, in advance, upon the flrst days of 
March, June, September, and December in each and every year during the 
term of thls lease, or any extension hereof ," at the rate of ?20 for each 
station. There being nlne stations constructed, the yearly rental was $180, 
and the quarterly installment payable in advance was $45. It was further 
provided that, "if any Installment of sald rental shall remain unpaid for 
sixty days after it becomes due, the entire rental to the end of the lease shall 
become at once due and payable." It was further provided that the lessee 
should not, wlthout the consent of the lessor, make altérations, or remove 
the apparatus, or use elsewhere than in sald store, and that the whole 
mechanlsm should continue the sole and exclusive property of the lessor, the 
lessee "not to sell, assign, or underlet" sald System, and that at the end of 
the lease same should be delivered up to the lessor in good order and con- 
dition. The lessor, on its part, agreed, at its own expense, "to supply ail 
parts necessary to keep sald Cable cash-carrier System in proper repalr, ex- 
cepting, also, when there is rental on sald System overdue and unpaid." 
The rental agreement concluded with the provision that the contract was 
subject to the condition "that in case of a breach of any of the covenants 
or agreements to be observed on the part of the lessee, or attached by 
process of law, by proceedings in bankruptcy, or insolvency, or otherwise, 
the lessor may, while such default or neglect continues, or at any time after 
such attaching or taking by process of law, without any notice or demand, 
enter upon the sald store premlses, or wherever said System may be, an'd 
take possession of said System, or any part thereof, and thereby détermine 
ail right and interest the sald lessee may hâve in said System; and may re- 
move the same, forcibly, if necessary, without let or hindrance from the 
lessee. In case of removal of the System, the lessor shall not be required 
to put the store of the lessee in Its former condition. No removal of sald 
System made by the lessor during the term of thls lease, or any extension 
hereof, on account of any détermination of the lessee's tenancy, or on ac- 
count of any default by the lessee, shall constitute a surrender of thls lease." 
(2) On November 30, 1900, the day before an installment of rent fell due, a pé- 
tition in Involuntary bankruptcy was filed agalnst the lessees; and on Decem- 
ber 6, 1900, an adjudication of bankruptcy was entered. AU installments of 
rent accruing prior to DecembCT 1, 1900, had been duly pald, and no default 
existed at the date of the flllng of the pétition in bankruptcy, on November 
30, 1900. The installment which became due under the lease on December 
1, 1900, was not paid, except In part, as herelnafter shown. The appellant 
flled a claim for the entire remalning term of the lease, clalming that the 
failure to pay the installment accruing December 1, 1900, precipitated the 
maturlty of the entire rental to the end of the lease, in 1905. The claim 
filed is therefore for $773.50, less a crédit of $12 for rent collected by the 
lessor for a part of the month of December. The référée certifled that the 
lessors had taken possession of the store service apparatus, and had received 
rent from some one other than the lessees from December 1, 1900, to De- 
cember 24, 1900, and had credlted same on the account rendered. The 
référée disallowed the claim upon the ground that it was not a flxed liablllty, 
absolutely owing, at the time of the flling of the pétition agalnst the bank- 
rupt The district judge afllrmed thls judgment, without an opinloo. 

Lincoln Fritter, for appellant. 
Charles I. Stauffer, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 
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LURTON, Circuit Judge, after making the foregoing statement o{ 
the case, delivered the opinion of the court. 

What are the rights of the lessor of this store service apparatus 
in respect to rents which had not accrued when the pétition in bank- 
ruptcy was filed against the lessee company? The lessors invoke the 
third clause of the lease contract, which provides that, "if any in- 
stallment of said rental shall remain unpaid for sixty days after it 
becomes due, the entire rental to the end of the lease shall become 
at once due and payable." It is entirely compétent to contract that 
the conséquence of a default in the payment of an installment of in- 
terest for the use of money, or of rent for the use of property, shall 
be the precipitancy of the maturity of the principal of the money 
loaned, or of future installments for the rental of the property in re- 
spect to which default has been made. Rent is the compensation for 
the use and enjoyment of the thing rented, and is ordinarily demand- 
able whether the tenant actually enjoy the use and possession of the 
subject of the rent or not, unless the failure is due to some fault of 
the letter. But in this case the letter demands that the lessee shall 
continue to pay rent, although it has repossessed itself of the thing 
for the enjoyment of which the rent is to be paid. The resumption 
of possession by a lessor opérâtes as a surrender of the lease, and 
puts an end to the liability of the lessee for future rents, unless other- 
wise provided. A covenant in a lease authorizing a landlord, on de- 
fault in rent, to take possession, and relet, if possible, for the benefit 
of the tenant, and that in such case the tenant shall remain liable 
for the deficiency, or for the whole rent if a reletting is impossible, 
has been held valid. Hall v. Gould, 13 N. Y. 127. In case of a 
covenant such as that just mentioned, the lessor's possession would 
be as agent for the lessee; and the liability of the lessee would be 
contingent upon a deficiency, and clearly not such a fixed and abso- 
lute liability as would be provable in bankruptcy. In the lease hère 
under considération, the lessor has reserved the right to résume pos- 
session in quite a number of contingencies, the effect of which the 
contract déclares shall be to "détermine ail right and interest the said 
lessee may hâve in said System." Without more, it cannot be that 
the lessee shall be liable for the future rents, when the efifect of the 
act of the lessor has been to détermine ail of his right and interest 
in the subject of the lease. Forfeitures are never favored, and when 
it is claimed that the lessor of property may résume possession of the 
subject-matter of the lease, and continue to hold the lessee liable 
for future rents, although deprived of the use and enjoyment of the 
thing leased, the terms of the bond must be exceedingly plain. Lia- 
bility under such circumstances for future rents would be in the nature 
of a penalty, and the covenant by which the lessor may hâve both 
the use of the thing rented, and the compensation which the lessee 
was to pay for its use, must be so spécifie as that no other reasonable 
interprétation can be placed upon it. Hall v. Gould, 13 N. Y. 127. 
We hâve heretofore set out the clause of the lease upon which the 
lessor's right to résume possession and exact future rents, also, must 
rest. The contention is that under the provision quoted the lessor 
may résume possession of the leased property upon the happening 
114 F.— 41 



642 114 FEDERAL REPORTER. 

of any one of the contingencies mentioned, without the surrender 
of the lease as a conséquence. The catalogue of contingencies au- 
thorizing a resumption of possession and a removal of the leased 
mechanism is followed by a déclaration as to the efïect of the lessor's 
act, in thèse words : "And thereby détermine ail right and interest 
the said lessee may liave in said system." The necessary consé- 
quence of a détermination of the lessee's right and interest at the 
élection of the landlord must be to put an end to the lessee's lia- 
bility for future rents, in the absence of some spécifie agreement 
otherwise. That this was the intention of the parties seems very 
plain from the last sentence of the clause, which provides that "no 
removal of said system made by the lessor * * * on account 
of any détermination of the lessee's tenancy, or on account of any 
default by the lessee, shall constitute a surrender of this lease." 
It is plain, then, that if the lessor has resumed possession and re- 
moved the system for any reason other than the termination of 
"the lessee's tenancy," or some "default by the lessee," the efïect 
must be the usual and légal conséquence of a resumption of posses- 
sion by a lessor, the détermination of the lease. The référence to a 
removal "on account of any détermination of the lessee's tenancy" 
refers to the seventh paragraph of the lease, providing for notice to 
the lessor "of any détermination of the lessee's tenancy in said store, 
so that the lessor may hâve the right to remove said system, if neces- 
sary, without hindrance on the part of the landlord." The only other 
case, then, in which a removal by the lessor of the system is not to 
constitute a surrender of the lease, is when the possession has been 
recovered in conséquence of some "default by the lessee." On what 
authority has the lessor taken possession of the leased store service? 
That the lessor did take possession about the date of the adjudication 
in bankruptcy is reported by the référée. But on what ground is 
this justifîed? Unless the appellant can show that this conceded 
possession was taken upon some ground which kept the lease alive, 
the appeal must fail. 

, It was stated at the bar, and in the printed brief of counsel, that 
"the Lamson Consolidated Store Service Company, in accordance 
with its custom in case of bankruptcy, removed its system from the 
store of the bankrupt, as a protection to its own business, and to 
prevent such system from falling into the hands of persons un- 
authorized to use the same." An adjudication of bankruptcy against 
the lessee would seem to justify the lessor in recovering possession. 
But the resuit would be the surrender of the lease. Thereafter no 
right to exact future rents would remain. If this appellant has the 
right to collect future rents after recovering the possession and en- 
joyment of the leased property, it must make out a clear case. As 
we hâve seen, counsel hâve attempted to justify the possession upon 
a ground which leaves no foot to stand upon, when asserting a claim 
for future rents. But can the dispossession of the lessee be justified 
by the default in payment of the installment of rent due December 
I, 1900? We think not, and for more than one reason. But it is 
sufïicient to say that it does not appear that any formai demand was 
made for the rent on the pay day. Before a re-entry can be made 
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for default in rent, demand must be made for the précise dues at a 
convenient time before sunset on the day when the rent was due. 
Connor v. Bradley, i How. 217, 11 L. Ed. 105; Prout v. Roby, 15 
Wall. 471, 476, 21" L. Ed. 58; Henderson v. Coal Co., 140 U. S. 25, 
33, II Sup. Ct. 691, 35 L. Ed. 332; Parks v. Hays, 92 Tenu. 161, 
22 S. W. 3; Smith V. Whitbeck, 13 Ohio St. 471 ; 18 Am. & Eng. 
Enc. Law, p. 375. Of course, it was compétent to provide for a 
forfeiture without demand, but the contract in question contains no 
stipulation to that effect. Inasmuch as the agreement does not pro- 
vide in express terms that the liability of the lessee should continue 
after the re-entry of the lessor, we must conclude that no liability 
for future rents was intended. There was no liability for past rents, 
for the lessor has either enjoyed the rents, or the use of the System, 
since December i, 1900. 
The judgment of the court below is accordingly aflfirmed. 



SWIFT T. BANK OF WASHINGTON. 

(Circuit Court of Appeals, Eighth Circuit March 17, 1902.) 

No. 1,578. 

1. CHATTBIi MORTGAGB — ASSIGNMENT OIT NoTE — RiGHTS OF ASSIGNEE— PaTMENT 

TO Original Moktgagee — Epfkct. 

Asslgnment of a note before maturlty to a bona fide holder ca^led 
■wlth it a chattel mortgage executed as securlty therefor, and the assignée 
alone could tliereafter discharge tlie mortgage lien; payment of the in- 
debtedness to the original mortgagee by a purchaser of the mortgaged 
property being Insuificient, though the latter had no notice of the as- 
Bignment 

8. Samk— Construction of Mortoagk. 

A provision in a chattel mortgage that when the mortgaged property 
was ready for market It would be consigned to the mortgagee, and the 
proceeds applled on the mortgage debt, did not authorize payment of the 
Indebtedness to the mortgagee after the note had been asslgned by him 
to some one else. 

8, Bame. 

A provision in the mortgage that it was Intended as securlty for the 
mortgagee as long as he was "in any manner interested in the payment 
of the Indehtedness, * » • whether as payée, Indorser, or guarantor, 
or otherwise, as well as for the securlty of the assignée or Indorsee, and 
such transfer or asslgnment shall not carry wlth It the sole rlght to en- 
force the mortgage, but the same shall be vested severally in said second 
party [mortgagee] concurrently wlth said assignée or transférée," did 
not authorize payment to the mortgagee after the note had been as- 
slgned to some one else. 

4, Samh — Answer — Plbading Nonjoittdeb op Parties — SnrpiciENCT. 

A clause in the answer in replevln by the assignée of the note to re- 
cover the mortgaged property, averring that, by reason of the stipulation 
last quoted, the mortgagor had the rlght to pay and the mortgagee a 
rlght to reçoive payment of the mortgaged debt and discharge the mort- 
gage lien, was insufficient as a plea in abatement for nonjoinder of proper 
parties. 

In Error to the Circuit Court of the United States for the District 
oi Kansas. 
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On the Slst day of Jnly, 1899, V. M. Overlees executed and dellvered to W. 
B. McAlUster & Co. his negotiable promissory note for $2,264.58, payable at 
thelr office at Kansas City Stock Yards, Kansas City, Kau-, 10 months after 
date. For a valuable considération McAllister & Co. Indorsed and dellvered 
the note before its maturity to the Bank of Washington, the défendant in 
error and plalntifC below. Of even date wlth the note, the maker thereof 
executed a chattel mortgage on certain cattle to secure its payment. In the 
month of November, 1899, C. W. Swift, Jr., the plalntiff in error and de- 
fendant below, wlthout notice that the note the mortgage was glven to secnre 
had been asslgned to the plalntiff, purchased the mortgaged cattle from 
Overlees, the mortgagor, and in December, 1899, paid or cansed to be paid 
to McAllister & Co., the mortgagees, the full amount of the mortgage debt, 
and received from them a release and discharge of the mortgage. After- 
wards the plalntiff, the Bank of Washington, brought this action of replevin 
against the défendant Swift to recover the cattle. The court sustained a 
demurrer to the defendant's answer, and, the défendant decUnlng to plead 
further, final judgment was rendered for the plalntiff, and the défendant sued 
ont this wrlt of error. 

A. L,. Redden (H. M. Beardsley, on the brief), for plaintiff in error. 
J. D. McCue (L. C. Boyle, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first and principal question raised by the demurrer to the 
answer is : - Who bas the better right to the cattle, the plaintifï, which 
purchased the note secured by the mortgage for value before maturity, 
relying on the mortgage as security for its payment, or the défendant, 
who purchased the cattle from the mortgagor, and paid or caused to 
be paid to the mortgagees the amount of the mortgage debt, without 
notice of the previous sale and transfer to the plaintifï of the note the 
mortgage was given to secure? This is no longer a debatable ques- 
tion in the fédéral courts. In Carpenter v. Longan, 83 U. S. 271, 21 
L. Ed. 313, the suprême court, after reviewing the cases and admitting 
"there is considérable discrepancy in the authorities on the question," 
declared the sound doctrine to be that the note and the mortgage 
given to secure it are inséparable; the former as essential, the latter 
as an incident. "An assignment of the note," says the suprême court, 
"carries the mortgage with it, while an assignment of the latter alone 
is a nullity. * * *" "The transfer of the note carries with it the 
security, without any formai assignment or delivery, or even mention 
of the latter. * * * Ail the authorities agrée that the debt is the 
principal thing, and the mortgage an accessory." This case is cited 
and its doctrine afRrmed in later cases in that court. In Kenicott v. 
Supervisors, 83 U. S. 452, 469, 21 L. Ed. 319, the court says "that 
where a note secured by a mortgage is transferred to a bona fide 
holder for value before maturity, and a bill is filed to foreclose the 
mortgage, no other or further défenses are allowed as against the 
mortgage than would be allowed were the action brought in a court 
of law upon the note." And this doctrine is reafïirmed in Sawyer 
V. Prickett, 86 U. S. 146, 166, 22 L. Ed. 105, where the court say: 
"We hâve recently decided that the rule of bona fide holding applies 
to a case where the proceeding is to foreclose a mortgage accompany- 
ing a note with the same force as when the suit is brought upon the 
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note itself." In Banking Co. v. Montgomery, 95 U. S. 16, 24 L. Ed. 
346, the court said : "The deed of trust securing the payment of the 
notes was an incident, and accessory to them. The transfer of the 
notes carried with it to the transférées the benefit of the security." 
This is also the doctrine in many of the states. Burhans v. Hutch- 
eson, 25 Kan. 625, 37 Am. Rep. 274; Williams v. Keyes, 90 Mich. 
290, 51 N. W. 520, 30 Am. St. Rep. 438; Lee v. Clark, 89 Mo. 
553, 558, 1 S. W. 142; Cummings v. Hurd, 49 Mo. App. 139, 147; 
Gabbert v. Schwartz, 69 Ind. 452; Preston v. Case, 42 lowa, 551; 
Logan V. Smith, 62 Mo. 459; Hagerman v. Sutton, 91 Mo. 532, 
4 S. W. 73; Webb V. Hoselton, 4 Neb. 318, 19 Am. Rep. 638; Paige 
V. Chapman, 58 N. H. 334 ; Bamberger v. Geiser, 24 Or. 207, 33 Pac. 
609; Weldon v. Tollman, 15 C. C. A. 138, 67 Fed. 986. 

It is the debt that imparts vitality to the lien. The payment of the 
debt extinguishes the Hen. There can be no lien separate from the 
debt. The owner of the mortgage debt owns the lien as an incident 
to the ownership of the mortgage debt, and he alone can discharge 
the Hen. This was the law, which the défendant was bound to know. 

Moreover, the mortgage in terms declared that it "is intended for 
the security of any assignée or indorsee" of the mortgage debt. The 
answer allèges that the défendant purchased the cattle from Overlees, 
the mortgagor, in November, 1899, "and that at the request of said 
Overlees he agreed to remit the purchase price thereof to said W. B. 
McAllister & Co. te pay and discharge said mortgage, * * *" 
and that "in pursuance of the request of said Overlees, so as aforesaid 
made, there was transmitted and forwarded to said McAllister & Co., 
about the 8th day of December, 1899, an amount and sum of money 
sufïicient to pay said mortgage, and for the purpose of payment of said 
mortgage whic'i said money was received by said McAUister & Co. 
for said purpose and as payment of said mortgage, and said McAllister 
& Co.. iii considération of said payment, then and there duly executed 
a release and discharge of said mortgage. * * *" It thus appears 
from the defendant's answer that he knew when he purchased the 
cattle tha*: the mortgage was of record, unsatisfied, and the mortgage 
debt unpaid. If the défendant desired to hâve the cattle released from 
the lien of the mortgage, he should hâve required the production and 
cancellation of the note the mortgage was given to secure. Instead 
of doing this, he remitted the money to pay the mortgage debt to 
McAllister & Co., in the confidence that they would apply it to that 
purpose. His confidence was misplaced. They had before that sold 
and transferred the note to the plaintifï. They did not apply the 
money to its payment, but instead applied it to their own use, and 
wrongfully executed a release of the mortgage, that is of no value 
against the plaintifï. 

It is said that by the terms of the mortgage McAllister & Co-. were 
made agents of the holder of the note, and were authorized to receive 
payment thereof. The mortgage contains no such provision, either 
in terms or by implication. On the contrary, the rights of the "hold- 
ers" and "assignée or indorsee" of the mortgage indebtedness is ex- 
pressly recognized, secured, and protected by numerous provisions of 
the mortgage. There is nowhere in the instrument any hint that after 
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the mortgagees hâve assigned and transferred the mortgage debt they 
can act as agents of the holder to receive payment. 
The mortgage contains this provision : 

"When marketed, the consent of the second party havlng been flrst ob- 
talned, sald property shall be eonslgned to the second party at the Kansas 
City Stock Yards, Kansas City, Kansas, or Kansas City, Missouri, and the 
proceeds applied to the payment of the above-mentloned indebtedness, the 
surplus being pald to the flrst party." 

This provision is commonly found in mortgages taken by commis- 
sion mercliants. It is designed to secure to them the commissions on 
the sale of the property. To this end, the mortgagor in this case 
covenanted that when the cattle were ready for market he would con- 
sign them to the mortgagees, and apply the proceeds of the sales to 
the payment of the mortgage indebtedness. There is no intimation 
hère that the mortgage debt is to be paid to any one but the lawful 
holder thereof. Another and conclusive answer to the defendant's 
contention is that the cattle were not disposed of in the manner con- 
templated by this clause. They were not consigned to the mortgagees 
for sale, but purchased by the défendant of the mortgagor at his farm 
in the Indian Territory, in express violation of the terms of the mort- 
gage. By its terms the mortgage was intended to secure, in addition 
to the note, any sums advanced and expended for the care and trans- 
portation of the cattle, commissions, and any indebtedness afterwards 
contracted. The mortgage contains this further provision: 

"This mortgage Is Intended and shall be held and construed to be as and 
for the security of sald second party, so long as sald second party may be in 
any manner Interested In the payment of the indebtedness hereby secured, 
or any part thereof, whether as payée, indorser, or guarantor or otherwlse, 
as well as for the security of any assignée or indorsee of sald notes or any 
of them, or of sald Indebtedness or any part thereof; and, In the absence of 
any express agreement between sald second party and any assignée or trans- 
férée of any part of sald Indebtedness or notes, such transfer or assignment 
shall not carry wlth it the sole rlght to enforce tliis mortgage, but the same 
shall be vested severally in sald second party concmrently wlth sald assignée 
or transférée." 

The defendant's answer, after quoting this provision of the mort- 
gage, avers : 

"That, by reason of such stipulation and condition, sald Overlees had the 
rlght to pay, and sald McAllister & Co. had the right to receive payment of, 
sald mortgage, and to release and satlsfy and discharge the same, and to 
release and discharge the lien of sald mortgage made upon the cattle that 
were descrlbed thereln." \ 

There is nothing in this clause of the mortgage which lends any 
support to the contention that McAllister & Co. had authority to re- 
ceive payment of the mortgage debt after they had sold and trans- 
ferred it, and the answer does not allège that they had. 

Nor can this clause of the answer be treated as an answer in the 
nature of a plea in abatement setting up the nonjoinder of proper 
parties. It compiles with none of the requirements of such a plea. 
This stipulation contemplâtes that the mortgagor may become in- 
debted to the mortgagees for advances for the purposes we hâve 
mentioned after the exécution of the mortgage, and in that event, in 
the absence of any agreement to the contrary.. the assignment of a 
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part of the mortgage indebtedness shall not carry with it the sole right 
to enforce the mortgage. Whether this would hâve been the rule 
iiidependent of this stipulation we need not inquire. It is enough to 
say that the défendant is not prejudiced by it because it is not alleged 
in the answer, and it does not appear elsewhere in the record that there 
ever was, or is now, any debt secured by the mortgage other than the 
note held by the plaintiiif. A thing neither alleged nor proved for 
any légal purpose is nonexistent. 

As we construe the defendant's answer, it raised no material issue 
of fact to go to the jury, and set up no légal défense to the action. 

The judgment of the circuit court is affirmed. 



BOYD et al. v. LBMON & GALE 00. et al. 

(Circuit Court of Appeals, Flfth Circuit March 4, 1902.) 

No. 1,0S. 

Baïtkhuptct — AcTS or Bankruptcy— Transfek to Prefer Creditors. 

It Is an act of bankruptcy for an Insolvent debtor to sell ail of his 
property to one not a creditor, and then to apply the proceeds to the full 
payment of a part of hia creditors, leavlng others unpaid; the transac- 
tion being a transfer of property with Intent to prefer certain creditors, 
within the intent and meaning of Bankr. Act 1898, § 3, par. a, cl. 2. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi. 

Boyd & Baker, the appellants, were adjudicated involuntary bankrupts by 
the United States district court for the Xorthern district of Mississippi, from 
which judgment they prosecute this appeal. The pétition seeks to charge 
them with the first and second acts of bankruptcy, as laid down in paragraph 
a, § 3, Bankr. Act 1898. That part of the pétition is in the following language: 
"The said Boyd & Baker committed an act of bankruptcy in that they did 
heretofore, to wit, on the 8th day of January, 1900, convey and transfer their 
entire property, consisting of a stock of goods, wares, and raerehandise, with 
intent to hinder, delay, or defraud their creditors, or a part of them; and that 
they did on the 8th day of Januaiy, 1900, while insolvent, sell and convey 
their entire property, consisting of a stock of goods, wares, and merchandise, 
and applied the proceeds arising from said sale to the payment of their in- 
debtedness to the Bank of Pontotoc and to the Bank of Tupelo, with intent 
to prefer said creditors over their other creditors, ail of which was known 
to said Bank of Pontotoc and Bank of Tupelo." Boyd & Baker interposed a 
demurrer to "ail that part of the pétition in the followiTig language, to wit: 
'And that they did on tlie 8th day of .Tannary, 190O, while insolvent, sell and 
convey their entire property, consisting of a stock of goods, wares, and mer- 
chandise, and applied the proceeds arising from said sale to the payment of 
their indebtedness to the Bank of Pontotoc and to the Bank of Tupelo, with 
intent to prefer said creditors over their other creditors, ail of which was 
known to said Bank of Pontotoc and Bank of Tnpelo,' — (1) because it does 
not constitute an act of bankruptcy; (2) because the transfer of their prop- 
erty by said Boyd & Baker to a person not a creditor, and the payment of the 
proceeds to their creditors, is not an act of bankruptcy; (3) because under 
the law the payment in money by a debtor of one or more creditors, to the 
exclusion of others, is not an act of bankruptcy." This demurrer was over- 
ruled by the court, and leave given Boyd & Baker to answer the pétition filed 
against them to hâve them declared involuntary bankrupts, and thereupon 
they filed their answer denying the material allégations of the pétition. There 
was then a trial of the issues raised by the pétition and answer, on an agreed 
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State of facta between the petltlonlng credltors and Boyd & Baker. The court 
adjudlcated them bankrupts. The agreed facts are recited in the judgment 
of the court In the followlng language, to wlt: "That on the 8th day of 
January, 1900, sald Boyd & Baker, a flrm of merchants composed of Bv E. 
Boyd and W. B. Baker, dolng business in Pontotoc, Miss., sold their entire 
stock of goods, wares, and merchandise for cash to Knox Bros., and took the 
proceeds of such sale, and applied a suffieleney of the same to the debts due 
by them to the Bank of Tupelo and the Bank of Pontotoc and Clark, Hood 
& Cto., and left petltioners unpald, not having paid them anything; that at 
the tlme of flling the pétition in thls cause, and at the time of said sale, and 
now, they were and are insolvent." Appellants' assignment of errors Is as 
foUows: "First. The court erred in overruling appellants' demurrer to ap- 
pellees' pétition to hâve appellants declared Involuntary bankrupts. Second. 
The court erred in adjudging appellants Involuntary bankrupts, because the 
sale by them of their goods, wares, and merchandise, while insolvent, to a 
party not a creditor, for cash, and the application of a part of such proceeds 
of sale to the payment of a part of their creditors, and leaving others unpaid, 
was not, under the law, an act of bankruptcy." 

W. D. Andersen, for appellants. 
J. D. Fontaine, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The same question was raised by the demurrer as is involved on 
the merits, and it is this : Whether it is an act ol bankruptcy, under 
the bankruptcy act of 1898, for an insolvent debtor to sell ail of his 
property to one not a debtor, for cash, and then apply the proceeds 
to the fuU payment of part of his creditors to the exclusion of others. 
Counsel for appellants contends that it is not an act of bankruptcy 
for an insolvent debtor to sell ail of his property for cash, nor is 
it an act of bankruptcy for an insolvent debtor to fuUy pay ofï some 
of his creditors in money, and leave the balance of his creditors 
unpaid; and he apparently concèdes that under the présent bank- 
ruptcy law it is an act of bankruptcy for an insolvent debtor to trans- 
fer his property to some of his creditors in full payment, and leave 
others unpaid, but he dénies that money is property, within the 
meaning of the bankrupt law. He argues very plausibly upon his 
separate propositions, supporting the same by authorities, but he 
does not answer the proposition that the sale of property for money, 
and then the payment of the money to creditors, produces the same 
resuit as if the property is transferred directly to the creditors ; 
and we do not think that the insolvents in this case, in taking two 
steps to avoid the eflfect of the bankrupt act, advanced any further, 
or secured any other resuit, than if they had taken the one full step. 

But it is not necessary to elaborate our views in this direction ; 
for we are clear that as the agreed statement of facts shows that 
Boyd & Baker, while insolvent, took the money proceeds of the sale 
of ail their property, and applied the same to the full paj'ment of 
the debts due by them to several of their creditors, leaving others 
unpaid, it is sufficiently proved that they thereby made a transfer 
of their property while insolvent to one or more of their creditors 
with intent to prefer such creditors over their other creditors, within 
the intent and meaning of Bankr. Law, § 3, par. a, cl. 2. 
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There can be no doubt the insolvents transferred money to some 
of their creditors with intent to prefer them, and money is property, 
as the term "property" is used in defining the word "transfer," in 
clause 25, § I, Bankr. Act. And this has been distinctly held by the 
suprême court in Pirie v. Trust Co., 182 U. S. 438, 443, 21 Sup. Ct. 
906, 45 L. Ed. 1171, in which case the court say: 

"It wlU be observed that payments In money are not expressly mentloned. 
Transfers of property are, and one of the contentions of appellants is that 
by 'transfers of property' payments in money are not Intended. The conten- 
tion is easily dlsposed of. It is answered by the définitions contained in sec- 
tion 1. It is there provided that 'transfer' shall include the sale and every 
other and différent mode of disposlng of or parting with property or the pos- 
session of property, absolute or conditional, as a payment, pledge, mortgage, 
gift, or security.' It seems necessarily to mean that a transfer of property In- 
cludes the glvlng or conveying anything of value, — anythlng whlch has debt- 
paying or debt-securing power. We are not unaware that a distinction be- 
tween money and other property is sometimes made, but It would be 
anomalous in the extrême that In a statute which Is concerned with the obli- 
gations of debtors and the prévention of préférences to creditors the readlest 
and most potent Instrumentality to give a préférence should hâve been 
omitted. Money is certalnly property, whether we regard any of its forms 
or any of its théories. It may be composed of a precious métal, and hence 
valuable of itself, gaining little or no addition of value from the attributes 
which give it its ready exchangeability and currency. And its other forms 
are immedlately convertible into the same precious métal, and even without 
such conversion hâve at times even greater commercial efflcacy than It. 
It would be very strange, indeed, if such forms of property, with ail thelr 
sanctions and powers, should be excluded from the statute, and the repré- 
sentatives of private debts which we denominate by the gênerai term 'se- 
curities' should be included. We certainly cannot so déclare upon one mean- 
Ing of the Word 'transfer.' If the word itself permitted such déclaration, — 
which we do not admit, — the définition In tlie statute forbids it 'Transfer' is 
deflned to be not only the sale of property, but 'every other mode of dispos- 
ing or parting with property.' AU technicalities and narrowness of meaning 
is precluded. The word is used in its most comprehensive sensé, and is in- 
tended to include every means and manner by which property can pass from 
the ownership and possession of another, and by which the resuit forbldden 
by the statute may be accomplished, — a préférence enabling a créditer 'to ob- 
tain a greater percentage of his debt than any other creditors of the same 
class.' But it is said 'that congress in passing the law had in mlnd the dis- 
tinction between the payments of money and the transferring of property, 
otherwise they indulged in tautology,' in subdivision d, § 60. By this it is 
provided: 'If a debtor shall, directly or indirectly, in contemplation of the 
filing of a pétition by or against him, pay money or transfer property to an 
attorney and counselor at law, soliciter in equity, or proctor In admiralty, 
for services to be rendered, the transaction shall be re-examined by the court 
on pétition of the trustée or any creditor, and shall only be held valid to the 
extent of a reasonable amount to be determined by the court, and the excess 
may be recovered by the trustée for the beneflt of the estate.' That ail the 
words of a statute should, If possible, be glven eCEect we concède, but 
tautology sometimes oecurs. Is there not an example In subdivision 'e' of 
section 67 (which, by the way, and notwithstaading, is relled on by the ap^ 
pellants)? It pro vides that 'ail conveyances, transfers, assignments, or in- 
cumbrances of his property, or any part thereof, made or given by a person 
adjudged a bankrupt,' in fraud of creditors, shall be null and void as to them. 
Manifest tautology, but certalnly not used to detract from the définition of 
'transfer* in section 1, or to exclude application of that section in proper 
cases. Conveyances, assignments, and incumbrances of property are but 
modes of its absolute or conditional disposition (transfer), as payment of 
money Is a mode of its disposition (transfer), and there was a particular ex- 
pression of each mode on account of the primary purpose to be secured in 
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each case, — thc purpose belng in 60d to control payments to attorneys; In 67e 
the purpose belng to prohibit the disposition of property by the debtor to 
pensons other than credltors In fraud of tliè act" 

And so we hold that when the insolvents in this case paid some of 
their creditors in full they committed an act of bankruptcy. 
The judgment of the district court is affirmed. 



In re HOLDEÎN et nx. 

(Circuit Court of Appeals, Nlnth Circuit January 16, 1902.) 

No. 729. 

L Bankruptcy— Exemptions— LiFB Insdrancb Policies. 

The provision of Bankr. Act 1898, § 6, givlng tlie bankrupt the beneflt 
of ttie exemptions prescribed by the state laws, does not pervade the 
entire act, and as to llfe insuranee Is controlled by the proviso to sec- 
tion 70a, cl. 5, under which title to ail policies havlng a cash surrender 
value payable to hlm, his esta te or personal représentative, vests in hîs 
trustées for the beneflt of his creditors. 

8. Same— Property Pabsing to Trustée — Interest ih Life Insurance 

POLICY. 

Where a husband and wife were each adjudged bankrupt, policies 
of Insurarlce on the llfe of the husband, havlng a cash surrender value 
and payable to the wife if she survived hlm, and to his personal repré- 
sentatives If he survived her, passed to the trustées under Bankr. Act 
1898, § 70a, cl. t», as assets of thelr respective estâtes, each havlng an 
Interest therein -which amounted to an Insurance policy within the 
meanlng of such provision, the wlfe's belng payable to herself, and as- 
signable by her under the laws of the state, which made It her sep- 
arate property, and the remalnlng contingent Interest belng payable 
to the husband's estate. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the District of Washington, 
in Bankruptcy. 

Bausman & Kelleher, for appellant. 

J. A. Stratton and CarroU & CarroU, for appellees D. N. & Lizzie 
Holden. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

McKENNA, Circuit Justice. This is a pétition filed under section 
24b of the bankruptcy law of 1898 to review an order of the district 
court for the district of Washington, Northern division, made and 
entered in the above-entitled cause. The said D. N. Holden and 
Lizzie Holden were separately proceeded against in bankruptcy by 
their creditors. The causes were Consolidated by consent, and "one 
and the same answer" filed to the pétitions. Subsequently it was ad- 
judged that the "respondents and each of them are bankrupts within 
the true intent and meaning of the acts of congress relating to bank- 
ruptcy." The respondents then prayed exemption from the claims of 
creditors of two life insuranee policies. The claim was disallowed by 
the référée, who made due report of his action to the court. The re- 
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spondents filed exceptions to the report, and, after hearing, the court, 
by an order duly entered on the i6th of July, 1901, vacated the report, 
and adjudged the poHcies to be exempt. To review this order of the 
district court the présent pétition was filed by J. A. Stratton, the duly 
appointed trustée of the estâtes of said bankrupts. No answer has 
been filed to the pétition, and the question is whether upon the facts 
stated the order in the district court should be revised. 

The policies in question were issued on the I5th of June, 1894, by 
the Northwestern Life Insurance Company of Milwaukee, Wis., and 
were respectiveiy numbered 206,383 and 303,921, and were, respec- 
tively, for the amounts of $5,000 and $2,000. Daniel N. Holden was 
the insured in both, and Lizzie Holden was the beneficiary in both, 
with the provision, however, that if she should not survive him pay- 
mcnt should be niade to his executors, administrators, and assigns. 
It was provided in the policy No. 206,383 that it is "issued on the 
semitontine plan, and its tontine dividend period is twenty years," and 
the following is indorsed on the policy: 

"Upon surrender by the insured and beneficiary of a policy of $10,000, 
of lilie number and kind, dated May 2, 1890, this policy for ?5,000 is issued 
at thelr reqnest in lieu of one-half of the former policy. In ail other re- 
spects this policy is made and aecepted pursuant and subject to the ap- 
plication upon wbieh the original policy was issued. A full-paid life non- 
participating policy. No. 303,921, for $2,000, is issued in considération of 
the surrender of one-half of the original policy." 

It is alleged in the pétition that the policies hâve a présent cash 
surrender value combined of about $2,200, and it was stated on the 
argument that the creditors of each of the bankrupts are the same. 

It is provided by the laws of the state of Washington "that the pro- 
ceeds or avails of ail life Insurance shall be exempt from ail Hability 
for any debt." Laws 1895, p. 336. By section 70a of the bankrupt 
law of 1898 it is provided that: 

"The trustée of the estate of a bankrupt. upon his appointment and quali- 
fication, and his successor or successors, if he shall hâve one or more, upon 
his or their appointment or qualification, shall In tum be vested by opéra- 
tion of law with the title of the bankrupt, as of the date he was adjudged 
a bankrupt, except In so far as It is to property which is exempt, to ail (1) 
documents relatlng to his property; (2) interests and patents, patent rights, 
copy rights, and trade-marks; (S) powers which he might hâve exereised for 
bis own benefit, but not those which he might hâve exereised for some 
other person; (4) property transferred by him in fraud of his creditors; (5) 
property which prier to the filing of the pétition he could by any means 
hâve transfeiTed or which might hâve been levied upon and sold under 
judicial process against him: provided, that when any bankrupt shall hâve 
any Insurance policy which has a cash surrender value payable to him- 
self, his estate, or personal représentatives, he may, within thirty days 
after the cash surrender value has been aseertained and stated to the trus- 
tée by the company issuing the same, pay or secure to the trustée the sum 
so aseertained and stated, and continue to hold, own, and carry such policy 
free from the claims of the creditors participatlng In the distribution of his 
estate under the bankruptcy proceedings, otherwise the policy shall pass 
to the trustée as assets; and (6) rights of action arising upon contracts or 
from the unlawtul taking or détention of, or injury to, his property." 

Section 6 of the bankrupt law is as foUows : 

"Exemptions of Bankrupts.— (a) This act shall not affect the allowance to 
bankrupts of the exemptions which are prescrlbed by the state laws In force 
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at the tlme of the flling of the pétition in tlie state wherein they hâve liad 
thelr domicile for the six months or the greater portion thereof immediately 
precedlng the flling of the pétition." 

The effect and extent of section 6 was considered by this court in 
Re Scheld, 44 C. C. A. 233, 104 Fed. 870, 52 L. R. A. 188, and it was 
said that the purpose of the section did not pervade the whole act, 
but was controlled by section 70a; and that under the latter section 
poHcies of insurance payable to the bankrupt himself, his estate or 
Personal représentatives, passed to the trustée of the estate. But we 
also said: 

"It will be seen that the clause of section 70, abore quoted, does not in- 
clude poUcies of Insurance payable to tlie wlfe, chlldren, or other kin of the 
bankrupt, but is llmited to policles the proceeds of which are payable to the 
bankrupt himself, his estate or Personal représentatives. The enactment 
does not deprive the family of a debtor of the protection whlch he may hâve 
secured to them In taking out policles for their benefit payable at his death, 
but it does prevent debtors from availing themselves of the opportunity of 
making Investments for thelr own benefit in the form of endowment policies, 
or policies payable to themselves, and holding the same, while seeklng a dis- 
charge from tlielr debts through the bankruptcy act." 

What is the character of the policies in the case at bar? Are they 
covered by the proviso of section 70? It will be observed that the 
policies were not payable to either Holden or his wife absolutely, but 
to her only if she survived him, and to his personal représentatives if 
he survived her. Subject to such contingent interest in him, the 
policies and the money to become due under them belong to her, and 
it is beyond his power to transfer them to any other person or to sur- 
render them. In re Heilbron's Estate, 14 Wash. 536, 45 Pac. 153, 35 
L,. R. A. 602, citing Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 
L,. Ed. 370, and other cases. Under the laws of Washington her 
interest in the policies became her separate property, and was assign- 
able by her. 2 May, Ins. 399q, and cases cited. Each, therefore, has 
an interest in the policies, and each must be held to hâve an insurance 
policy which has a cash surrender value payable to him or to her, 
his or her estate or personal estate or personal représentatives, and 
subject, therefore, to the provisions of section 70; in other words, 
passed to their respective trustées as assets of their respective estâtes. 
It may be that neither could surrender the policies without the consent 
of the other, but such right of surrender passed with the policies to 
their respective trustées. In Steele v. Buel, 44 C. C. A. 287, 104 Fed. 
968, the circuit court of appeals of the Eighth circuit has decided that 
the rule of exemption of section 6 pervades the whole act, and is to 
be read into every other section and provision of the act. The différ- 
ence of opinion between that learned court and this court demonstrates 
the ambiguity of the bankrupt act, and, while not insensible to the 
necessity of harmony in the décisions of the courts of appeal, we are 
not disposed to départ from the ruling in Re Scheld. There is a way 
open to respondents for a further review of the questions involved. 

It follows that the order of the district court should be revised in 
accordance with this opinion ; and it is so ordered. 
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PYNOHON T. DE BLOIS et ai 

(Circuit Court, D. Connecticut March 12, 1802.) 

Patents — Infringement— Tbodseiîs Hangek. 

The Pyncbon patent. No. 662,656, for a trousers hanger, claims 1 and 
6, construed, and lield not infringed. 

In Equity. Suit for infringement of letters patent Mo. 062,656, 
granted to L. F. L. Pynchon November 27, 1900, for a trousers 
hanger. On final liearing. 

Charles L. Burdett, for complainant. 
Gross, Hyde & Shipman, for défendants. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising questions of validity and infringement of complainant's pat- 
ent, No. 662,656, granted him November 27, 1900, for a trousers 
hanger. The complainant, Pynchon, has made a cheap, strong, light, 
simple, and efficient trousers hanger, and patented it as his inven- 
tion. It found a ready market; some seventy or eighty thousand 
having been sold in the space of about fifteen months, without spé- 
cial advertising. One of the défendants (Lester), taking advantage 
of his acquaintance with Pynchon, learned from him ail the détails 
of his business, got a sample for the ostensible purpose of acting 
as Pynchon's selling agent, and shortly after appeared as one of 
the défendants, selling the hanger alleged to infringe, known as the 
"Delespo Hanger," and which is manufactured under a design pat- 
ent granted July 31, 1900, to H. R. Williams. In gênerai appear- 
ance and function, the two devices very nearly resemble each other. 
The first and fifth claims, only, are in issue, and are as follows : 

"(1) In combinatlon, a supporting braeket member, a frame-like member 
composed of branches extending back and forth, provlding Jaws opening 
alternately at opposite ends thereof ; sald frame-like member being supported 
at one end by the braeket member, whereby, beginning at the braeket mem- 
ber, each successive branch of the frame-like member Is located farther from 
the support than the preceding branch." 

"(5) As an Improved article of manufacture, a trousers hanger, comprlslng 
a braeket having a socket and a elamp, the latter formed of a rod of spring 
métal, one end of whleh Is bent at an angle to the plane of the clamp, and fits 
sald socket, and the rest of the rod being bent back and forth to form 
substantially parallel Jaws opening on opposite ends of the clamp." 

The défense of lack of invention is chiefly supported by patent 
No. 242,225, granted to Sampson, May 31, 1881, for a rein holder; 
patent No. 399,552, granted to Patton, March 12, 1889, for an ap- 
pliance for hanging and exhibiting boot and shoe laces ; and patent 
No. 617,130, granted to Skinner, January 3, 1899, for a trousers 
hanger. As the Skinner patent alone is a sufficient défense, the 
others will not be discussed. The Skinner trousers hanger consists 
of a continuons pièce of wire bent backward and forward in a hori- 
zontal plane like the trousers hanger in suit, except that the wires 
contiguous to each other, instead of being parallel, are so bent as 
to corne together at the ends, and thus form a séries of résilient 
clamps to hold the trouser ends in place. But the patentée says : 
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"The remalnder of sald spaces, wblch tapers to sald openlngs, îs ylelding 
to a degree necessary to allow the sald sides to become parallel when the 
eaid trousers bottoms are between tbem," etc. 

Thus, when the Skinner hanger is in use, the location and relation 
of the branches or wires are identical with those of the hanger in 
suit; or, if the wire of which the Skinner branches are composed 
were of inferior steel, the branches, after use, would become parallel. 
The hook by which the hanger is suspended is shown as placed in 
the center of the device, while in the patent in suit it is at one end. 
But as to his hook, Skinner says: 

"It Is évident I may place sald hoofe upon one of tbe outmost sîdes, 1 or 5, 
for that purpose [to suspend it], In wbicb case the device, when so suspended, 
hangs vertically." 

The construction shown by this suggested change in the location 
of the hook, or by cutting off one-half of the hanger shown in the 
drawing, is the défendants' construction, except that, in order to 
substitute horizontal suspension for vertical suspension, the hook 
is bent at right angles to the branches of the hanging arms. In 
thèse circumstances, the complainant is forced to rely on the con- 
tention that Pynchon's inventive idea was that of a supporting bracket 
member, having a socket and clamp, ail being intégral. But it is 
admitted that the original application described the hanger "as com- 
posed of two members, a 'bracket' * * * and 'a clamp or hold- 
er,' " and the file wrapper shows this idea of separableness main- 
tained during the proceedings in the patent office until the amend- 
ments of August l8, 1900, after défendants had begun to put their 
hanger on the market. It is true that the fifth claim, now in suit, 
was one of the original claims, and it may be that its language, "a 
trousers hanger comprising a bracket having a socket and clamp, 
the latter formed of a rod of spring métal, one end of which is bent 
at an angle to the plane of the clamp, and fits said socket," etc., 
does not necessarily négative separableness ; but the drawing shows 
and the spécifications forcibly suggest that the clamp member is 
distinct from and fitted into the bracket member. In the défend- 
ants' hanger the hook and clamp are made of a single pièce of wire. 
The plate by means of which the screw holds the hook is not a 
bracket. This construction, therefore, does not infringe. The same 
resuit could be obtained by a hook with a smaller eye, and a screw 
with a larger head. Thèse conclusions dispense with the necessity 
of considering the other alleged anticipations, — ^the further limita- 
tions shown by the file wrapper, or the contention of lack of novelty 
in the bracket member. 

Let the bill be dismissed. 
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HUTTER V. BROOMB. 
(Circuit Court, D. New Jersey. March 4, 1902.) 

1, PATESTS— InFUINGEMENT— BOTTLB STOPrERS. 

The Hutter patent. No. 491,113, for a bottle stopper, construed, and hélâ 
not anticipated, and to dlsclose patentable invention. Also held infrin- 
ged. 
& Same — Designs. 

In considering the question ot Infrlngement of a design patent, the 
article of tlie patent and that alleged to Infrlnge must be vlewed as 
wholes, and Infringement may be found it they are so slmilar that one 
would readlly be mistaken for the other by an ordinarily intelligent ob- 
server, notwithstanding real, but minute, différences which may be dis- 
covered by expert examinera. 
8l Same— Design for Bottle Stopper. 

The Hutter design patent, No. 25,435, for a design for a bottle stopper 
held valid and infringed. 

In Equity. Suit for the conjoint infringement of letters patent No. 
491,113 for a bottle stopper, issued to Karl Hutter February 7, 
1893, and design patent No. 25,435 for a design for a bottle stopper 
issued to the same patentée April 28, 1896. On final hearing. 

Arthur v. Briesen and Hans v. Briesen, for complainant. 
George H. Fletcher, for défendant. 

GRAY, Circuit Judge. This is a suit in the usual form for an în- 
junction and accounting, brought by Karl Hutter against Lewis H. 
Broome, doing business under the name and style of the Victor Bottle 
Stopper Company, for the conjoint infringement of letters patent No. 
491,113, of February 7, 1893, and of design patent No. 25,435, of 
April 28, 1896. Both of thèse patents relate to bottle stoppers, and 
both were issued to Karl Hutter, the complainant. The défenses 
are a déniai of infringement, an alleged want of novelty or invention, 
and of conséquent patentability in the mechanical patent, and of want 
of similarity between the design described in the design patent and 
that of defendant's structure. 

The object of the invention, as stated in the spécifications of the 
letters patent No. 491,113, is as follows: 

"The chlef object of the invention is to provide a bottle stopper wlth a 
plug so constructed that the bent ends of the bail can be passed through It, 
and also to provide such a plug wlth means for hermetically sealing the 
bottle. The invention conslsts more especlally in providing the tapering plug 
wlth a substantlally triangular or heart-shaped slot, through whlch the In- 
wardly bent ends of the bail wire can be inserted." 

The claim of the patent is single, and is as follows : 

"What I claim as my Invention Is the comblnatlon of the bottle stopper 
plug, e, having substantlally heart-shaped slot, 1, the apex of said slot belng 
lowermost and centered in sald plug, e, wlth the bail wlre, d, having bent 
ends, d2, and means substantlally as described for Connecting said bail wlre 
to the bottle, the slot, 1, belng wlder than the bend, d>, of the bail wlre Is 
long, as and for the purposes described." 

The State of the art at the time of the issue of this patent is sufi5- 
ciently shown by the références made by the patent office in denying 
the lirst application by the patentée. The références are to White- 
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man, No. 284,523, September 4, 1883, and an English patent to Mi- 
chel, No. 1,601 of 1878, for stopper fasteners and swing stoppers and 
yoke. In the patent in suit the bail wire, the eccentric lever, and the 
gênerai mechanism for producing and maintaining pressure upon the 
stopper, together with the rubber band interposed between the 
shoulder of the stopper and the top of the mouth of the bottle, élé- 
ments of the combination, are old; but the heart-shaped slot or hole 
in the top of the stopper, with the apex of the heart pointing down- 
wards, and the top thereof wide enough to allow the bent end of 
the bails to readily pass through, are claimed to be new, and, in com- 
bination with the other éléments described, to produce a new and 
patentable resuit. We hâve examined the other patents referred to 
by défendant as anticipations, but do not find that, in the restricted 
form in which the patent was finally granted by the commissioner, 
they can be relied upon as such. Prior to the patent in suit, bail 
wires hâve been passed over the top of fîat métal stoppers, as in the 
Whiteman patent and the Quillfeldt reissue patent. They were un- 
satisfactory, the métal corroding and disintegrating the rubber, and 
in other respects they were insufïicient for the purpose of a secure 
and durable stopper. There had also been other devices for porce- 
lain stoppers or glass stoppers with slots through the top of the 
stoppers, sufîicient to hold the wire, but not to allow the bent end 
to pass through. One patented device allowed the bent end to pass 
through a horizontal slot, and then down another vertical slot, at 
right angles to it. The thing desired in the art seems to hâve been 
what has now been produced under the patent in suit ; that is, a stop- 
per of porcelain, or other like material, with a sufïïciently large but 
shapely head, containing an aperture large enough to allow the pass- 
ing through readily of the bent end of the bail pièce, in combination 
with mechanism for producing and maintaining pressure, and, with 
the adjustable rubber bands, to render air-tight the contact between 
the top of the mouth of the bottle and the stopper. The peculiar 
device of the patent in suit is not only for an opening or slot in 
the head of the stopper large enough to admit readily the bent end 
of the bail pièce, but also that it should be triangular, or heart- 
shaped, with the apex pointing downwards towards the mouth of the 
bottle, so that the bail pièce readily and necessarily centers itself 
through the stopper, thus insuring equally applied pressure to the 
stopper when the lever is thrown down. It is the enlarged aperture 
and this peculiar shape together, both claimed in the patent in suit, 
which give the device its peculiar value and advantage over anything 
theretofore existing in the art. Incidental advantages claimed by the 
patentée, though not specified in the claim, are ease of cleaning and 
keeping clean the stopper and aperture, and increased facility of adjust- 
ment, when the stopper is hanging loose on the bail pièce, for the 
purpose of entering it into the mouth of the bottle. The great ad- 
vantage, however, of the device of the patent in suit is that, besides 
fumishing an easily adjustable stopper, the capacity of the aperture 
to receive the bent end of the bail pièce préserves the bail mechanism 
for use again should the stopper be broken. That thèse results 
should hâve been accomplished by so simple a change in the prior 
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art, suggests, it must bc admitted, a possBble want of invention. As 
said by the commissioner of patents, in rejecting the first application, 
the mère enlargement of the aperture in the top of the stopper did 
not involve invention. It was merely a matter of degree, more or 
less, that would hâve suggested itself to ordinary mechanical skill. 
The daim, however, as finally granted, is not for the mère enlarge- 
ment of the hole, through which the bail pièce passed, but for an en- 
larged aperture of triangular or heart-shaped character. The ad- 
vantages of this device, as appears from the testimony, are that it will 
permit the removal of an old or broken plug from the bail wire, 
and the substitution of a new plug ; that the bail wire will automat- 
ically center itself in the plug, and apply its pressure at the proper 
place, when the lever is turned down, with the other incidental ad- 
vantages spoken of above. 

It is easy to belittle the invention involved in a simple device, such 
as this, but the fact that it had not occurred to any one before to 
make such a combination for the attainment of so many useful re- 
sults appeals strongly in favor of the conclusion that there is hère a 
true invention. The presumption, too, in favor of the action of the 
patent office in issuing the letters after protracted considération, is, 
as always, an important factor in determining the présence of inven- 
tion in a given patented device. The testimony in this case does not, 
in my opinion, overcome this presumption, and the patent, there- 
fore, must be pronounced valid. 

No serious contention is made by the défendant as to the validity 
of the design patent No. 25,435, of April 28, 1896. Infringement, 
however, is denied, on the ground of certain différences discovered 
between the fo-m of ccmplainant's and defendant's stoppers. The 
existence of such différences dépends principally upon the testimony 
of defendant's experts. By that testimony it is also pointed out 
that the buttor. at the bottom of the stopper actually made by com- 
plainant diffsrs from the drawing in his design patent, in that the 
former extends to the outer limit of the bead, D, while the latter 
is slightly offset from the edges of said bead. A careful inspection, 
however, of the design patent and of the exhibits of the defendant's 
stopper convinces me that thèse différences, whether between the 
drawing of the design in the patent and complainant's actual struc- 
ture or between either of thèse and defendant's structure, are too 
minute and unimportant to overcome the charge of infringement. 
The design of the patent and the alleged imitation must be viewed 
as wholes, and judged by the impression made upon the eye of an in- 
telligent observer not unaccustomed to observe the same. If to such 
an eye — for instance, that of a dealer in the articles in question, or 
one interested commercially in their use — the appearance of the 
two articles is so similar as that one could readily be mistaken for 
the other, ground for alleging infringement may be said to exist. 
And this is so notwithstanding that real, but minute, différences of 
outline, not affecting the gênerai contour and form as apparent to 
the ordinary observer, may hâve been discovered by expert examin- 
ers. The testimony of several witnesses, accustomed to handle such 
goods, establishes such substantial similarity between the design of 
114 F.-42 
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complainant's stopper, as protected by his patent, and that of de- 
fendant's stopper, as to justify and support the charge of infringe- 
ment. 

The two inventions which are the subject-matter severally of the 
patents in suit being, in my opinion, capable of conjoint use in one 
and the same bottle stopper, and it appearing from the testimony 
that the défendant actually conjointly was using the said two in- 
ventions in single bottle stoppers made, used, and sold by him, let a 
decree be drawn in conformity with this opinion and the prayer of the 
said bill. 



AMERICAN SURETÏ CO. v. WORCBSTBE OYCLB MFG. 00. et al. 
(Oircult Court, D. Connectlcut March 17, 1902.) 

MOBTGAOB— CONTEST BBTWEEN ReCBIVBR AND ATTACHING CKBDITOKS— ApPOR- 

TIONMENT OP EXPENSES. 

Wbere attached property was claimed by a recelver appointed In 
a suit to foreclose a mortgage, and a sale under the attachments thereby 
prevented, on Its subséquent sale under a stipulation that one-half 
the gross proceeds should be held subject to the rights of the attach- 
Ing eredltors, and its being adjudged to them, the term "gross proceeds" 
may properly be construSi to mean the proceeds after deducting the 
neoessary expenses of sale; but such créditons should net be chargea 
■with any part of taxes, Insurance, and other expenses which would n» 
hâve been incurred but for the claim of the receiver. 

In Equity. On motion to approve spécial master's account. 
See loo Fed. 40. 

Watrous & Day, for complainant. 
Seymour C. Loomis, for trustée. 
Breed & Abbott, for défendant. 

Butler, Notman, Joline & Mynderse, for Central Trust Co. of New 
York. 
C. Walter Artz, for F. S. Smith, Receiver Worcester Cycle Mfg. Co. 

TOWNSEND, District Judge. The property in the possession of 
the receivers was sold by a spécial master under an order of court. 
As to a part of the property sold, known as "First Parcel," it was im- 
possible to tell how much of it was acquired by the company before, 
and how much after, the exécution of the mortgage. This property 
was included in the order of sale, and it was, therefore, stipulated be- 
tween the surety company and the trustée in insolvency that the trus- 
tée should hâve one-half of the gross proceeds. At the time of the 
sale, counsel for the attaching creditors threatened to prevent the sale 
unless their rights were protected, and thereupon a stipulation was 
made that the net proceeds of the sale of that portion of said first 
parcel claimed by the trustée, being one-half of such net proceeds, 
should remain subject to the lien of the attachments of any of the 
attaching creditors, and that if the surety company should purchase 
said first parcel it should not be required to pay into court more than 
one-half the purchase price. The American Surety Company claims 
that the proceeds of said one-half of the first parcel, viz., $3,000, should 



CENTRAL TRUST CO. V. WORCESTBR CYCLE MF«. CO. 65& 

be charged with a proportionate share, viz., '/«t, agreed to amount to 
$43376, of certain costs and expenses, of which $2,170 were ex- 
penses of sale, including the services of the spécial master, and the 

remainder consisted of counsel fées, taxes, and insurance. 

This property would hâve been sold shortly after the attachment 
had it net been claimed by the receiver, and the interest of the at- 
taching creditors and trustée should be preserved as nearly as may 
be to the same extent as if it had not been so claimed by the receiver. 
It is just tliat this property should pay its share of thé $2,170 ex- 
penses of sale, $74.83, as this amount is probably no greater than the 
expense of sale by a sheriff w^ould hâve been. It is not just that it 
should pay its share of taxes and insurance and other expense which 
would not hâve been incurred but for the claim of the receiver. 

By holding "gross proceeds," in the first stipulation to mean gross 
proceeds of the sale after deducting necessary expenses of sale, but 
not deducting other charges, and by holding "net proceeds" in the 
second stipulation to mean the net amount which would be coming 
to the trustée or attaching creditors, except for the claim set up by 
the receiver, justice will be doue, the real intent of the parties ef- 
fectuated, and both stipulations construed in accordance with each 
other and in accordance with what is most probably the meaning of 
the parties. 

Let the $3,000 be charged with its '/«t of the $2,170, and not with 
any part of the remaining $8,888.55. 



CENTRAL TRUST CO. OF NEW YORK y. WORCESTER CYCLE MFG. CO. 

et al. 

(Circuit Court, D. Connecticut March 17, 1902.) 

No. 927. 

1. Attachment— Dissolution by Appointment of Receiver — Conkbcticct 

Statutb. 

The provision of the Connecticut statute (Pub. Acts 1895, p. 491) that 
attachments shall be dissolved by the appointment of a receiver for a 
corporation within 60 days is intended to apply only to gênerai receivers 
of ail the property of the corporation situated in the state for the pur- 
pose of protectlng the creditors of the corporation generally, and the 
appointment in a suit to foreclose a mortgage given by a corporation 
of a receiver for the mortgaged property to protect the rights of the 
mortgagee therein does not hâve the efCect of dissolvlng a prior attach- 
ment under such provisions. 

2. Receiver in Foreclosure Boit— Construction of Okdbr Appointing. 

An order appointing a receiver In a suit to foreclose a mortgage, al- 
though broad in its terme, and purporting to extend to ail the property 
of the mortgagor which was claimed to be covered thereby, should not 
be construed to cover property not In fact included in the mortgage, so 
as to affect rights which were paramount to the mortgage. 
8. Attachment — Surrendeb of Property to Rkcbivbr cndek Stipulation— 
Epfbct. 

Where an attaching creditor surrenders the attached property to a 
receiver appolnted in a suit against the debtor, who claims the same 
under a stipulation that such surrender shall be without préjudice to his 
légal rights, which is approved by the court, It does not operate to 
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termlnate the attachment, but the possession of the receiver Is Ws pos- 
Besslon, as against ail other claimants. 

4 8amb— FaiijUkb to Lbvy Execution. 

Under the Oonnectlciit statute (Gen. St 1887, § 922) proTldlng that an 
attacUng créditer shall lose his rights If he fails to take out and levy 
an exécution wlthln 60 days after recovery of judgment unless such issue 
or levy Is prevented or stayed by some légal ijroceeding, an attachment 
creditor who, prior to judgment, bas surrendered the attached property 
to a receiver, under a stipulation and order of court that It should be 
wlthout préjudice to hls rights, and that in case the property should be 
sold by the receiver his rights should be transferred to the proceeds, 
does not lose hls rights by failing to take out exécution on his judgment 
withln 60 days, slnce tlie possession of the receiver effectually prevented 
a levy. 

S. SamB — SURRBNDBB OF PbOPBRTT TO RECEIVER — PROTECTION OF RiGHTS 

UNDBB Stipulation. 

Where an attachment créditer, to avold a confllct of authority, sur- 
renders the property to a receiver of a fédéral court claiming adversely, 
under an order of court providing that his rights shall not thereby be 
prejudiced, the court vclll see tliat the provision of such order is carried 
out in good faith, and that he is paid from the property or Its proceeds 
In case his priority of lien is establlshed. 

In Equity. Suit for foreclosure of mortgage. On motion to dis- 
miss pétition of attaching creditor. 

Butler, Notman, Joline & Mynderse, for complainant. 

C. Walter Artz, for receiver. 

H. D. McBumey, for Thomas Towne. 

Perkins & Jackson and Seymotir C. Loomis, for trustée. 

Watrous & Day, for spécial master. 

Breed & Abbott, for J. Burnett Nash. 

TOWNSEND, District Judge. The history of this case will be 
found in the various opinions filed on questions heretofore raised. 86 
Fed. 35; 90 Fed. 584; 91 Fed. 212; 35 C. C. A. 547, 93 Fed. 712; 
iio Fed. 491. This hearing was on motion to dismiss the pétition of 
one Camille Weidenfeld, an accommodation indorser of the note of 
défendant held by J. Burnett Nash, who, as holder of said note, 
brought suit prior to the appointment of the receiver, and levied an 
attachment on the property of défendant, and who, on February 4, 
1898, obtained judgment thereon against défendant. Afterwards, said 
Nash obtained judgment against said Weidenfeld as indorser of said 
note, and Weidenfeld paid the amount thereof to Nash, and is now the 
owner and holder of said note and the assignée of said judgment re- 
covered against the défendant the Worcester Cycle Company. 

Weidenfeld, therefore, became subrogated to ail of the rights ac- 
cruing to Nash in the various proceedings herein, and Nash now pros- 
ecutes said claims for the benefit of said Weidenfeld and as his trus- 
tée. Nash and Weidenfeld join in this pétition, which is for an order 
for the payment to Nash, as such trustée, of certain moneys in the 
hands of the spécial master, and granting leave to Nash to issue exé- 
cution against the property of défendant in possession of the receiver, 
and authorizing the sherifif to levy thereon and sell so much of the 
same as shall be sufïicient to satisfy the balance of petitioner's attach- 
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ment daim, and for an order that, in case the proceeds from such sale 
shall be insufficient to pay such balance, said receiver shall pay the 
balance thereof, or, in case of dispute as to the facts alleged, the same 
may be referred to a master, and for gênerai relief. 

Goodrich, the trustée in insolvency, moves to dismiss said pétition 
on the ground that "upon the facts stated in said pétition the petitioner 
is not entitled to any relief, inasmuch as the said petitioner's attach- 
ment has been dissolved, and for that and other reasons the property 
now in the hands of the receiver is not subject to any attachment lien 
in favor of said Nash or anyone claiming under him." 

The receiver herein, appointed on June 26, 1897, having claimed that 
his appointment dissolved two prior attachments, those of said Nash 
and one Towne, the property was turned over to him under a stipula- 
tion that this should be donc without préjudice to any rights under 
said attachments, and that said rights should be afterwards determined 
by the court. Subsequently, by decree of this court, which, as to the 
Personal property involved herein, was affirmed by the circuit court of 
appeals, it was determined that said personal property, as against the 
trustée in insolvency, was free from the lien of the mortgage, but sub- 
ject to the rights, if any, of attaching creditors, which rights were re- 
served for future détermination. Goodrich was appointed trustée in 
insolvency of défendant on November 5, 1897, by the Connecticut 
probate court, and, as already stated, Nash took judgment against de- 
fendant on his claim February 4, 1898. 

The trustée, Goodrich, in support of the motion to dismiss, claims 
first that said attachments were dissolved by the appointment of the 
receiver, or of the trustée. The provisions of the Connecticut stat- 
ute relied on by the trustée are as follows : 

"The commencement of proceedings for the appointment of a receiver of 
a corporation or a copartnership shall dissolve ail attachments and ail levles 
of exécutions, not completed, made within sixty days next precedlng, on the 
property of .such corporation or copartnership; but if the property is subse- 
quently taken from the receiver, so that it cannot be used for the benefit of 
the creditors of said corporation or said copartners, nor made subject to the 
orders of the court in the settlement of the affairs of said corporation or 
copartnership, or if the recelvership shall be terminated by order of the 
court, pending the settlement of the afCairs of the corporation or copartner- 
ship, said attachments and levles of exécution shall revive, and the time 
from the commencement of such proceedings to the time when the receiver 
shall be dispossessed of the property, or the flnding of the court that said 
property Is not subject to the orders of said court, or when said trust shall 
be terminated, shall be excluded from the comptitation In determining the 
eontlnuance of the lien created by such attachment; but the attaching or 
levying creditors shall be allowed the amount of their légal costs, accruing 
before the time of the appointment of a receiver, as a preferred claim against 
the estate of said corporation or copartnership, If their respective claims 
upon which the attachments are founded shall, In whole or In part, be al- 
lowed." Pub. Acts Ctonn. 1895, p. 491. 

The bill filed by the bondholders was for the foreclosure of their 
mortgage, which purported to cover the real and personal property of 
the défendant, alleged that it was expédient that ail of said mortgaged 
property should be placed in the possession and control of a receiver, 
and prayed for the appointment of such a receiver. The court ap- 
pointed Smith receiver of the property of défendant, being the mort- 
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gaged property described in the bill of complaint. 86 Fed. 35, 35 C. 
C. A. 547, 93 Fed. 712. 

Counsel for the trustée lays great stress on those portions of the 
order in which the receiver was directed, inter alia, to take possession 
of ail the "above-described" property of the company, "and to wind 
up its afïairs," and was authorized to conduct the prosecution or dé- 
fense of any suit which will "be for the interest and rights of creditors 
interested therein." In view of thèse circumstances, counsel for the 
trustée says: 

"The court had Jurlsdlction of the parties and of the bill, and had juris- 
dlctlon to make the order that It dld make. The faet that afterwards it 
tumed out that the statements of the bill were not tnie, and that the 
mortgage was invalid as to the Personal property, does not affect the jurls- 
dlction of the court in mailing the appointment and In giving the receiver 
the power and authorlty which It dld giye. It is true that the receiver ouglit 
to hâve been appointed only of the property legally covered by the mortgage, 
but the court appointed hlm a gênerai receiver and gave him gênerai powers 
to act (or, and in place of, the corporation." 

Upon the ex parte application it appeared that said mortgage pur- 
ported to cover ail property owned by said corporation at the date 
of the mortgage, and which might thereafter be acquired by it, and 
also its corporate franchise. It is not clear that the order as drawn 
embraced property not covered by the mortgage, as between mort- 
gagor and mortgagee, and it should not be so construed as to affect 
rights which were paramount to said mortgage. 

In Smith v. McCullough, 104 U. S. 25, 26 L. Ed. 637, in a mortgage 
foreclosure suit where a receiver was appointed, the suprême court 
said: 

"Notwithstanding the broad tenns of the order appointing him [the re- 
ceiver], we are satlsfled that the court had no purpose to appoint hlm re- 
ceiver of any property except that covered by the mortgage." 

As to the jurisdiction of a court under such a pétition to empower 
a receiver to appropriate property not covered by the mortgage, the 
court of appeals in the Eighth circuit says : 

"When a bill is flled to foreclose a mortgage, the court may, upon a proper 
Bhowing, appoint a receiver to take Into hls possession and control the mort- 
gaged property. But the Jurlsdlction possessed by a court of chancery to 
foreclose a mortgage and to appoint a receiver for the mortgaged property 
pending the foreclosure glves It no jurlsdlction or power to seize or take Into 
Its custody or control, through a receiver or otherwlse, property of the debtor 
which Is not covered by the mortgage. Nor can the court In such a suit 
rlghtfuUy make any order that will prevent, hinder, or delay the other cred- 
itors of the mortgagor from subjectlng property not Included In the mortgage 
to the payment of their debts." Scott v. Trust Oo., 16 C. 0. A. 35S, 69 Fed. 
17. See, also, United States Trust Oo. v. New York, W. S, & B. R. Co., 101 
N. Y. 478, 5 N. B. 316; Tyler T. Hamllton (O. C.) 62 Fed. 187. 

The Connecticut courts hâve held that a receiver appointed under 
the provisions of the statutes of that state is like a trustée in insolven- 
cy, and holds ail the property of the debtor for equal division among 
creditors, and is not in any sensé a receiver such as is appointed pen- 
dente lite under the ordinary powers of a court of equity to préserve 
property pending the détermination of a suit involving title to the 
property in dispute. Pond v. Cooke, 45 Conn. 126, 29 Am. Rep. 668; 
New Haven Wire Co. Cases, 57 Conn. 352, 18 Atl. 266, 5 L. R. A. 



CENTRAL TEDST CO. V. WORCESTEE CYCLE MFS. CO. 663 

3CX) ; In re Waddell-Entz Co., 67 Conn. 324, 35 Atl. 257 ; In re E. S. 
Greeley & Co., 70 Conn. 494, 40 Atl. 233 ; In re Wilcox & Howe 
Ce, 70 Conn. 220, 39 Atl. 163. The distinction between the two 
classes of receivers is recognized and stated in the text-books. Beach, 
Rec. Introduction, par. 3; High, Rec. pars. 313-357. 

Inasmuch as at the time of the receiver's appointment the property 
in question was already in the custody of the law, subject to the 
détermination of the rights of the parties in interest, and the facts 
now appearing were not before the court when it made the appoint- 
ment, thèse questions may now be considered as though they had 
been raised upon the original application. It is clear that upon 
proof that said personal property was in the possession of attach- 
ing creditors the court would not hâve appointed a receiver thereof 
upon the application of holders of bonds under a mortgage which, 
as to said property, was subject to the lien of such attachaient. 

The provisions of the Connecticut statute, that attachments shall 
be dissolved by the appointment of a receiver for a corporation 
within 60 days, are intended to apply only to gênerai receivers of 
ail the property of a corporation situated in the state, appointed 
for the purpose of protecting the creditors of a corporation gen- 
erally; and it is not intended that attachments shall be dissolved 
by the appointment of courts of equity of receivers of mortgaged 
property merely for the sake of protecting a mortgagee under an 
invalid mortgage. 

Unless the appointment of a receiver in this action was of such a 
nature as to secure for the benefit of the gênerai creditors such 
assets as a trustée in insolvency thus appointed would hâve held for 
their benefit, thèse attachments ought not to be held to be dissolved 
by such appointment. 

That this receiver, appointed upon the application of the bond- 
holders, was not constituted either a statutory or équitable gênerai 
receiver of the corporation, but merely a custodian of the mort- 
gaged property, further appears from the whole history of this litiga- 
tion. This court, in its original opinion, stated that Smith was ap- 
pointed "receiver of the mortgaged property," and that thèse at- 
taching creditors virould be permitted a hearing as to the superiority 
of their rights over those of the mortgagee (86 Fed. 35) ; this trus- 
tée was permitted to intervene by the circuit court of appeals, upon 
the theory that he represented creditors whom the receiver did not 
represent; although this court refused to turn the property over to 
the trustée until the amount of thèse claims under the attachment 
was ascertained, it held the mortgage invalid as against them as to 
personalty situated in Connecticut (90 Fed. 584); and in the opin- 
ion of the circuit court of appeals Judge Lacombe stated that "a 
receiver of the property described in the bill was appointed," ap- 
proved the foregoing ruling, and held that the appointment of the 
receiv«r did not afïect the title or the ultimate right of possession. 
This attachment was not dissolved by the appointment of said re- 
ceiver. 

Under the Connecticut statute an attachment is dissolved by the 
.appointment of a trustée in insolvency within 60 days after the 
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attachment. Counsel for the trustée contends that the attachment 
only continued until the taking possession by the receiver, and that, 
therefore, the property had net been under attachment for 60 days, 
although the trustée was appointed more than 60 days subséquent 
to the attachment. This claim is untenable. The possession of the 
receiver is the possession of the attaching creditor. If the attach- 
ing creditor had surrendered the property to the owner, this wotild 
hâve dissolved the attachment, but placing it in the hands of a third 
person under an agreement and order of court that such action 
should be without préjudice to his rights under the attachment, 
does net terminate the attachment, and the appointment of a trus- 
tée after 60 days from the attachment did not dissolve it. Nor 
does the decree of foreclosure eut off, as claimed by the counsel 
for the trustée, the rights of the attaching creditor. The property 
was allowed by him to go into the possession of the receiver under 
the pledge of the court that his action should be without préjudice, 
and the decree of the court should not be so construed as to vio- 
late said pledge. 

Counsel for the trustée further contends that this Nash attach- 
ment has been lost because the time of its duration given it by 
statute after judgment rendered has expired. Counsel for Towne, 
the other attaching creditor, joins in this contention. The Con- 
necticut statute pertinent to this question is as follows : 

"No estate, whlch has been attached, shall be held to respond to tlie Judg- 
ment obtalned In the suit, elther against the debtor or auy other creditor, 
unless the judgment creditor shall take out an exécution and hâve It levled 
on the Personal estate attached, or demand made on the garnishee In cases 
of foreign attachment, withln sixty days after final Judgment, or levied on 
the real estate attached, and the same appraised, and the exécution and pro- 
ceedings thereon recorded within four months after such Judgment; or if 
said goods or estate are encumbered by any prlor attachment, unless the 
exécution shall be so levled, withln the respective times aforesaid, after 
such encumbrance Is removed; excepting only in case of a foreign attach- 
ment against an executor, administrator, or trustée in insolvency, upon 
whom the demand shall be made withln the tlmes Umited In sections 1261, 
1262, and 1263. But in reckoning said periods within whlch the attaching 
creditor is so requlred to take out and levy exécution, any tlme during which 
the issue or levy of an exécution may be prevented or stayed by the pen- 
dency of a writ of error, or by an injunction or other légal stay of exécu- 
tion, shall be excluded from the computatlon." Gen. St. 1887, § 922. 

On February 4, 1898, Nash took judgment for the amount of his 
claim. No exécution has been taken thereon. The property on 
which the attachment was levied was surrendered to the receiver 
under a stipulation and order of court that such surrender should 
be without préjudice to the rights of the attaching creditors there- 
under ; that the présent rights of said Nash and the said Towne to 
the said attached property shall, if the same be sold by the said 
receiver, be transferred to the proceeds of the said property in the 
hands of the said receiver, who shall hold the said proceeds subject 
to the said rights, and said property and its proceeds hâve since 
remained continuously in the possession of said receiver. 

It is contended by counsel for the trustée that, even if such pos- 
session might originally hâve been such a stay as would hâve oper- 
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ated to prevent a levy of exécution, the court, on November 23, 
1898, ordered that it be turned over to the trustée, subject to the 
rights of attaching creditors. The court did not so order. The prop- 
erty remained in the possession of the receiver until the rights of the 
parties should be finally determined. 

It is further suggested that Nash might hâve allowed the attach- 
ment to continue by delaying to take judgment. But a judgment 
was necessary in order to estabhsh the validity and détermine the 
amount of the daim, and to préserve the lien under said attachment 
în case of the dissolution of the corporation. If the corporation 
should be dissolved before entry of final judgment, the attachment 
lien would be lost. Morgan v. Association, 73 Conn. 151, 154, 46 
Atl. 877. The property in question is in the custody of the receiver 
of the court under its original order, which has never been vacated 
or modified except as aforesaid. During the whole course of the 
proceedings the question as to the rights of the attaching creditors 
has been recognized, and the receiver has been treated as a custodian 
of the property under authority of the court. As was stated by the 
circuit court of appeals (35 C. C. A. 547, 93 Fed. 712) : 

"The property Is taken by the court, anû Is put Into the hands of its of- 
Bcer to hold for the beneflt of 'whom it may concern.' He holds and manages 
It for the beneflt of the party to whom the court may ultlmately décide that 
It belongs. • * » The property Is put Into the hands of the receiver only 
to préserve it from harm, to secure its accretlons, and to Insure its delivery 
unimpaired to the successful litigant; but the custody of the receiver should 
not be held to make any change in the status of any lltlgant'a tltle." 

That such possession opérâtes to prevent a levy of exécution does 
not seem to be open to question. Smith, Rec. § 45 ; High, Rec. 
§ 141 ; Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322. 

In Woerishofïer v. Construction Co., 99 N. Y. 398, 2 N. E. 47, 
the question was whether the court below had had authority to 
forbid in its order appointing a receiver further interférence, by 
levy and seizure on exécution or attachment, with the property placed 
in his possession. It was held that not only had the court author- 
ity to make such restraining order, but that the mère appointment 
of a receiver operated ipso facto to restrain such interférence. The 
court says : 

"Both parties concède that the possession of the court must not be In- 
vaded; that its offlcer caimot be sued wlthout its permission; and that he 
cannot be dlspossessed except at the péril of a contempt What then must 
needs be the efCect of the order In this case7 It commanda nothing whlch 
was not already commanded; It forblda nothing which otherwlse was per- 
misslble; It takes away no rlght or remedy which the appointment of the 
receiver had not already taken away. Its sole practlcal effect was to give 
notice of that appointment and the rights secured by It, and charge the 
spécifie créditer with a consclous and willful contempt if he assalled the pos- 
session of the court." 

As was said by Judge Taft in Vance v. Manufacturing Co. (C. C.) 
82 Fed. 251 : 

"The receiver agreed with the sheriff that hls taklng possession should 
not aftect the validity of any lien whlch mIght hâve been created by the 
sheriff's levy and continued in force until the receiver's taklng possession. 
The arrangement made by the sherifC and the temporary receiver Is to be 
commended. It was a judicious oompi-omise to avoid a conflict between 
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Jurisdictions, and certalnly thls court wlll not permit the commendable^ 
splrlt of confidence whlch the sherlfl showed In the Justice and equlty of 
thls court to be made a ground for deprlving hlm or those whom he repre- 
sentëd of the rigbts in the property which had been acquired and malntained 
by lawful levy and subséquent officiai custody. The flndlng of the master 
that the judgment credltora, by reason of thèse levles, acquired a priorlty 
of lien, Is confinned." 

The présent case is substantially similar. Good faith requires that 
the confidence reposed by the attaching creditor in the order of 
this court that his rights be preserved shall not prove to hâve been 
misplaced. 

The motion to dismiss the pétition is denied. 



KATIOAN V. TERMINAL K. ASS'N OF ST. LOUIS. 

KINNAVBY V. SAME. 

(Circuit Court, E. D. Missouri, E. D. March 11, 1902.) 

Nos. 3,969, 3,970. 

1. Limitations— Actions Based on Intbhstate Commehce Act. 

The Interstate commerce act prescrlbes no limitation of tlme wlthln 
whlch actions based thereon shall be Instituted, and therefore such ac- 
tions must be governed, as to limitation, by the statutes of the state 
whereln they are brought 

8. Samb—Pleadino Statuts— Demcrher. 

The bar of llmitatlonB may be invoked by demurrer In a fédéral court 
In an action at law In ail cases where It could be done under the statutes 
of the State, and where such Is the practice the pétition or complalnt 
must contaln a statement of any matter relied on to avold the running 
of the statute. 

1. Samb—Missoubi Statute — Action to Recover Penalty. 

In View of Kev. St. Mo. 1899, f 4292, contalned In chapter 48, relating 
to the limitation of actions generally, which provides that "the provisions 
of this chapter shall not extend to any action whlch Is or shall be other- 
wise limited by any statute; but such action shall be brought wlthln 
the tlme llnilted by such statute," the provision of section 4290, found 
In the same chapter, which extends the time for the commencement of 
an action when the same bas been prevented by some Improper act of 
the défendant, ha s no application to an action brought to recover a 
penalty under a stfitute, which Is llmlted by section 2425, relating to 
crlmlnal and pénal actions. 

i Same— Plbadino in ANTroiPATioN op Défense- Sufficienct of Allega- 

TIONS. 

An alleiçntion in plaintiff's pétition in an action agalnst a raiiroad Com- 
pany, based on section 2 of the Interstate commerce act, to recover dam- 
ages for discrimination in rates. In effect, that défendant announced pub- 
licly at the time of the shipments eomplained of that It made no dis- 
crimination In rates, and that plaintifif did not learn of the falsity of 
such statement until shortly bel'ore the action was commenced, does not 
etate sufflcient tacts to suspend the running of limitations against the 
action, under the provision of Rev. St. Mo. 1899, f 4290, which extend» 
the time when the action was prevented by some Improper act of de- 
fendant, where there Is no allégation that plalntlff belleved and relled 
on defendant's announcement, or that he exercised diligence to ascertain 
the facts. 
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6. Same— Statdte Governino— Action to Rbcover Damages tjnder Inteb- 

STATE COltlUERCE LaW. 

The Interstate commerce act Is a pénal statute, and an action to recover 
damages for a violation of section 2, prohlblting discrimination in rates, 
Is one to recover money in the nature of a penalty, and, vrhen brought 
In Missouri, Is govemed, as to limitation, by Rev. St. Mo. 1899, § 2426, 
whlch requires actions "upon any statute for any penalty or forfeiture, 
given in whole or in part to the party aggrleved," to be brought wlthln 
three years. 

At Law. Action under interstate commerce act to recover dam- 
ages for discrimination in rates. On demurrer to amended pétition. 

F. A. Wind and C. G. B. Drummond, for plaintiff. 
McKeighan, Barclay & Watts and H. S. Priest, for défendant. 

ADAMS, District Judge. The pétition in this case is based upon 
section 2 of the interstate commerce act (24 Stat. 379). That sec- 
tion is as foUows : 

"If any common carrier subject to the provisions of thls act shall, directly 
or Indirectly, by any spécial rate, rebate, drawback, or other device, charge, 
demand, collect or reçoive from any person or persons a greater or less 
compensation for any service rendered or to be rendered in the transporta- 
don of passengers or property, subject to the provisions of thls act, than It 
charges, demands, collects, or receives from any other person or persons for 
Joing for him or tiiem a lilie and contemporaneous service in the transporta- 
tion of a Hlje Iiind of trafiic under substantially similar clrcumstances and 
conditions, such common carrier shall be deemed gullty of unjust discrimi- 
nation, whlch is hereby prohiblted and declared to be unlawful." 

Plaintifï allèges in the separale counts of his complaint that at 
divers times between the ist day of May, 1891, and the ist day of 
October, 1892, he was engaged in the business of coal merchant 
in the city of St. Louis, and that during the same period the Con- 
solidated Coal Company was also engaged in the same business at 
the same place; that between the dates aforesaid the défendant, 
as common carrier, at his request, transported from East St. Louis, 
111., to plaintifï's switch in the Union Depot yards in St. Louis a 
large quantity of coal, the same being specifîcally set forth in the 
pétition ; that the défendant charged the plaintifï, and plaintiff paid 
to the défendant, for such service, at the rate of 30 cents per ton; 
that during the same period défendant performed like service in 
the transportation of coal under substantially similar clrcumstances 
and conditions for the Consolidated Coal Company, and charged 
the last-named company for the same service 25 cents per ton only; 
that thereby the défendant was guilty of unjust discrimination against 
plaintifï, and violated section 2 of the interstate commerce act, 
hereinbefore set forth. Plaintiff's suit was instituted June 26, 1896, 
— more than three years after the alleged wrongful act of the de- 
fendant. 

The foregoing facts appearing in the complaint, the défendant de- 
murs thereto on the ground, among others, that each and ail of 
the alleged causes of action set forth in the pétition accrued more 
than three years prior to the filing of the original pétition herein, 
and are barred by the statute of limitations of the state of Missouri 
in such case made and provided. Section 2425, Rev. St. Mo. 1899, 
provides as foUows: 
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"Ail actions tipon any statute for any penalty or forfelture. glvèn In 
whole op In part to the party aggrleved, shall be commenced withln three 
years after the commission of the offense, and not after." 

This statutory provision was in force, as section 4005, Rev. St. 
1889, at the time plaintiff's cause of action accrued. It is con- 
tended by the défendant that the foregoing statute of limitation is 
an effectuai bar to plaintiflf's right of recovery in this case. Whether 
such contention is sound is the proposition now to be considered. 

The interstate commerce act prescribes no limitation of time with- 
in which actions based thereon shall be instituted. Such being the 
case, the statute of limitations of the state in which the action is 
brought must apply and control. Bauserman v. Blunt, 147 U. S. 
647, 13 Sup. Ct. 466, 37 L. Ed. 316; Metcalf v. City of Watertown, 
153 U. S. 671, 14 Sup. Ct. 947, 38 L. Ed. 861; Balkam v. Iron 
Co., 154 U. S. 177, 14 Sup. Ct. loio, 38 L. Ed. 953; Campbell v. 
City of Haverhill, 155 U. S. 610, 15 Sup. Ct. 217, 39 L. Ed. 280. 

Under the Code of Civil Procédure of Missouri, the ancient dis- 
tinction between légal and équitable actions is abolished, and but 
one form of action for the enforcement or protection of private 
rights and the redress or prévention of private wrongs is recog- 
nized. The pétition must contain a plain and concise statement of 
the facts constituting a cause of action, and a demurrer is the recog- 
nized pleading to test the sufficiency of the facts stated in the péti- 
tion, to constitute such cause of action. The demurrer must dis- 
tinctly point out the grounds of objection to the pétition. Sections 
539, 598, 599, Rev. St. Mo. 1899. The foregoing provisions of the 
Code hâve been held by the suprême court of Missouri to permit 
a défendant to invoke the protection of the statute of limitations 
of the State by demurrer. Boyce v. Christy, 47 Mo. 70 ; Henoch v. 
Chaney, 61 Mo. 129; Hefïernan v. Howell, 90 Mo. 344, 2 S. W. 
470. Such being the construction placed upon the provisions of 
the Code by the suprême court of the state, the fédéral courts are 
bound thereby. 

The suprême court of the United States, in Bank v. Lowery, 93 
U. S. 72, 23 L. Ed. 806, had occasion to consider the question of 
practice now before the court. It arose in a case from Wisconsin, 
where the provisions of the Code of Practice were quite similar to 
those of Missouri already adverted to, and the conclusion was there 
reached that the courts of the United States will permit a défend- 
ant to invoke the protection of the statute of limitations by a de- 
murrer in ail cases where the same could be done under the stat- 
utes of the state in which the action arose. The court there said, 
adverting to the contention that there might be exceptions which 
would take the plaintiff's cause of action out of the statutes, as 
follows : 

"If the plalntlff relies on a subséquent promise or on a payment to revive 
the cause of action, he must set It up In the original complalnt, or ask leave 
to amend. Wlthout this précaution the complalnt is defectlve, In not stat- 
Ing, as required by the statutes, facts sufflcient to constitute a cause of 
action. But although defectlve, advantage cannot be taken of tlie defect 
on motion, or in any other way than by answer, which answer, however, 
we hâve seen, may be a demurrer." 
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Following the intimation of the foregoing opinion, counsel for 
plaintiff in this case undertook to plead facts in the pétition to avoid 
the running of the statute of limitations. The averment is as follows : 

"Plaintiff further states that It was publlcly announced by défendant dur- 
Ing said perlod that ail coal dealers were paylng the rate chargea and pald 
by plaintiff for said services, and plaintiff did not learn that said représen- 
tations were false, and that he was belng unjustly diserimlnated agalnst 
as aforesald, untll, to wlt, the Ist day of March, 1896, when the fact was 
ellclted by a commlttee appointed by the législature of the state of Illinois, 
and reported In the daily press." 

Plaintifï's counsel contends that the foregoing averment brings 
his case within the provision of section 4290, Rev. St. Mo. 1899, 
which reads as follows : 

"If any person, by absconding or conceallng hlmself, or by any other Im- 
proper act, prevent the commencement of an action, such action may be 
commenced within the time hereln llmited, after the commencement of such 
action shall hâve ceased to be bo prevented." 

This last section is found in chapter 48 of the Revis ed Statutes, 
relating to the Hmitations of actions generally. Defendant's coun- 
sel contends that the last-quoted section has no application to the 
statute of limitations which he invokes, found in a différent chapter 
of the statutes, under article 11, concerning limitations of criminal 
actions and prosecutions, which contains section 2425, already quoted 
as relied upon by defendant's counsel, namely: 

"AU actions upon any statute, for any penalty or forfelture glven In whole 
or In part to the party aggrieved, shall be commenced within three years 
after the commission of the offense, and not after." 

There is much reason in the contention of the defendant's counsel 
on this proposition. Section 4290, supra, by its terms, relates to 
the commencement of such actions as are "herein" limited, and refers, 
obviously, to thosc personal actions which are the subject-matter 
of article 2 of chapter 48, under considération. Moreover, section 
4292 of the same statutes enacts as follows : 

"The provisions of this chapter shall not extend to any action which is or 
shall be otherwise limited by any statute; but such action shall be brought 
within the tlme limited by such statute." 

It seems obvious from plain reading of the foregoing section that 
section 4290, exonerating the plaintiff from the efïects of the gênerai 
statute of limitations in case the défendant has been guilty of some 
improper act which has prevented commencement of an action, has 
no relevancy to an action upon a statute for a penalty or forfeiture, 
referred to in section 2425, supra, because such actions are, in the 
language of section 4292, "otherwise limited," namely, they must 
be commenced within three years after the commission of the offense, 
"and not after." Such is the conclusion reached by the suprême court 
of Missouri in Revelle v. Railway Co., 74 Mo. 438. But if section 
4290, supra, which extends the time for the commencement of an ac- 
tion when the same has been prevented by the defendant's improper 
act, is applicable to an action founded upon a pénal statute, the plain- 
tiff is not at ail relieved. The allégation of the pétition obviously 
intended to excuse the delay in instituting the suit, already quoted, 
fails to disclose any such improper act on the part of the défendant 
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as should hâve prevented the commencement of the action, The sub- 
stance of the allégation is that the défendant, during the time it was 
performing the services for the plaintiff already referred to, announced 
publicly that ail coal dealers were paying the same rate as that char- 
ged and paid by plaintiff for the services rendered, and that plaintiff 
did not learn that that public announcement was false until a short 
time before he instituted his suit. This allégation, when reduced 
to its plain and simple meaning, is certainly no broader or more com- 
prehensive than would hâve been the averment that the défendant 
told the plaintiff that it was treating everybody alike. This certainly 
does not constitute an "improper act" contemplated by section 4290, 
supra. There is not even an averment hère that the plaintiff believed 
the statement contained in defendant's public announcement, or re- 
lied upon the same, or that he exercised any diligence to ascertain 
the falsity of the fact stated. The suprême court of Missouri, in 
Shelby Co. v. Bragg, 135 Mo. 291, 36 S. W. 600, in dealing with 
this subject, says: 

"Statutes of limitation are farored In the law, and eannot be avolded 
unless the party seeking to do so brlngs hlmself direetly wlthln some excep- 
tion. A party seeklng to avold the bar of the statute of limitations because 
of the fraud must aver and show that he used due diligence to detect it, and, 
If he had the means of dlscovery in his hands, he will be held to bave known 
It" 

The case of Murray v. Railway Co., 35 C. C. A. 62, 92 Fed. 868, 
was based on section 2 of the Interstate commerce act, to recover 
damages against the railroad for unjust discrimination. The plaintiff, 
in his pétition, after setting forth the différence in the tariff rates 
chargée to him and the lower rates charged to other shippers, with 
a view of excusing his delay in instituting suit for the recovery of 
the damages, and thus avoiding the statute of limitations, alleged as 
foUows : 

"That défendant, at the time thèse shipments were made by plaintifC, kept 
posted at its stations freight tariff lists showing the tariiï rates of freight 
for the transportation of such articles from its stations to Chicago, and In- 
formed plaintiff at the time he made his shipments that no déviations were 
made from thèse rates, and no rebates, drawbacks, or concessions from the 
posted rates were made to any shippers, and that plaintifC had equal rates 
and proportions of rates with other shippers from its stations to Chicago, 
and that no discriminations were made against him; that plaintifC believed 
thèse statements and relied on them, but that they were untrue and fraudu- 
lent, and that défendant was in fact at that time making such discrimina- 
tions in favor of other shippers; that défendant fraudulently concealed 
that fact as to the giving of rebates; that plaintifC only ascertained the 
facts wlthln 18 months before brlnglng suit." 

To this pétition there was a demurrer on the ground that the 
action was barred by the statute of limitations. The demurrer was 
sustained, and final Judgment entered in favor of the défendant. 
Judge Caldwell, in delivering the opinion of the court of appeals in 
that case, made use of the following language: 

"In cases where concealment and Ignorance of the facts suspend the stat- 
ute, there must hâve been such concealment as would prevent a person exer- 
clsing due diligence from dlscovering the facts; and what diUgence was used 
is a question of law, to be determined by the court from the pétition, aud 
not a mère statement of a conclusion of law. The allégation of the pétition 
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Is that 'the plalntiff had no reason to belleve or suspect that said statements 
made to him as aforesald were untrue, or that he had been discrimlnated 
against, and deceived as aforesaid, until withln the eighteen months last 
past, when for the flrst time he learned of such facts.' Just such a gênerai 
allégation as thls was held bad in Wood v. Carpenter, 101 U. S. 135, 25 L. 
Ed. 807, where the rule on this subject Is succinctly and clearly stated. 
'Statutes of limitations,' saj's the court, 'are vital to the welfare of society, 
and are favored in the law. They promote repose, by givlng securlty and 
etability to human affalrs. While time is constantly destroying the évidence 
of rîghts, they supply Its place by presumption which renders proof unnec- 
essary. • * * A gênerai allégation of ignorance at one time and of 
knowledge at another Is of no effect. If the plalntiff made any partlcular 
dlscovery, It should be stated when it was made, what it was, how it was 
made, and why It was not made sooner. » • • Whatever is notice 
enough to excite suspicion, and put the party on bis guard, and call for 
Inquiry, is notice of everythlng to which such Inqulry mlght hâve led., 
♦ ♦ * Concealment by mère silence is not enough. There must be some 
trlck or contrivance intended to exclude suspicion and prevent inquiry. 
There must be reasonable diligence, and the means of knowledge are the 
same thing. In effect, as knowledge itself. The circumstances of the dis- 
covery must be fully stated and proved, and the delay which has occurred 
must be shown to be consistent with the requisite diligence.' The allégation 
in the pétition in this case amounts to no more than 'ignorance at one time 
and knowledge at another.' The pétition does not state what he discovered, 
how he discovered it, or show any reason ■why he did not discover it sooner. 
There is no allégation that he ever at any time made the slightest effort to 
discover whether he was being discrimlnated against, and there is no aver- 
ment that such an effort would hâve been unavailing. The suspicion enter- 
tained by the public generally, and. which found daily expression in the public 
prints, and an occasional judicial vérification, and which was probably the 
origin of the Interstate commerce act itself, that railroad companies did dis- 
criminate between shippers, particularly in shipmcnts of tlie character the 
plalntiff was making, seems not to hâve shaken the plaintilî's perfect faitli 
in the veracity of the railroad agent who billed his shipmeuts." 

The judgment of the trial court was therefore affirmed. 

The pétition in that case certainly stated ail and much more than 
is stated in the présent case, by way of showing concealment or 
wrongful act on the part of the défendant, such as would operate 
to suspend the running of the statute. On the authority of that 
case, and of others therein cited, the conclusion is unhesitatingly 
reached that plaintifï has stated no grounds in his pétition for sus- 
pending the running of the statute of Hmitations in favor of the de- 
fendant. 

The only question now remaining for détermination is whether 
plaintiflf's action in this case is upon a statute for a penalty given 
in whole or part to the party aggrieved, and therefore, within the 
purview of section 2425, Rev. St. Mo. 1899, barred by the lapse of 
three years' time, which intervened before this action was brought. 
The plaintifï, in direct terms, bases his right of recovery on the Inter- 
state commerce act (section 2), which déclares discrimination between 
shippers for services in the transportation of like kind of traific under 
substantially similar circumstances and conditions to be an unlawful 
act, and déclares that any carrier indulging in any such discrimina- 
tion shall be deemed guilty of unjust discrimination. Section 8 of 
the interstate commerce act makes any such common carrier liable 
to the person or persons injured thereby for the full amount of dam- 
ages sustained in conséquence of any such violation of the provisions 
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of the act, together with a reasonable counsel or attomey's fee to 
be fixed by the court in every case of recovery. Section lo of the 
same act subjects any common carrier, and also the officers, agents, 
and directors of any such common carrier, to a fine not exceeding 
$5,000 for each offense. Accordingly it may be safely stated that the 
act in question is a highly pénal statute, conferring certain rights 
upon the party aggrieved, recoverable by him in a civil action, and 
also subjecting the party offending to its pains and penalties. The 
suprême court of the United States, in Parsons v. Railroad Co., 167 
U. S. 447, 17 Sup. Ct. 887, 42 L. Ed. 231, has finally and conclusively 
settled this question. That case was one wherein the plaintifï sought 
to recover damages against the railroad under the interstate com- 
merce act. The suprême court disposed of that case by holding that 
the interstate commerce act was a pénal statute, and that the action 
of the plaintifï thereon was to recover money in the nature of a 
penalty. See, also, to the same gênerai efïect, the case of Revelle 
V. Railway Co., supra. 

It follows as a necessary conséquence from the foregoing that 
plaintifï, by postponing the institution of his suit for a longer period 
than three years after his cause of action accrued, is barred from 
recovery by the statute of limitations applicable to the case, and that 
the demurrer of the défendant to the pétition for that spécifie reason 
is well taken. The demurrer is sustained. 



THE MINNEHAHA. 

(District Court, S. D. New York. March 31, 1902.) 

Admiralty — Action for Penalty Under Harter Act— Parties Entiti^bd 
TO Sur — Test Case. 

An action cannot be malntalned to recover the penalty for a violation 
of Act Gong. Feb. 13, 1893, known as the "Harter Act," requlring the 
owner, master, or agents of any vessel transportlng merchandise from 
or between ports of the United States and foreign ports to issue to 
shippers bills of lading or shlpplng documents, by a party put forward 
by an organlzatlon of lumber exporters for the mère purpose of making 
a test case, and not himself having any Interest in the lumber shipped, 
not even being in the lumber business, where It further appeared that 
the lumber shipped was properly dellvered at the destination, and that 
no one was injured. 

In Admiralty. Action for penalty under the Harter Act, 

John J, McKelvey, for libelant. 
Convers & Kirlin, for claimant. 

ADAMS, District Judge. This is an action brought by the libel- 
ant to recover such penalty as the court might fix, with costs, for 
a violation by the owners or agents of the steamship Minnehaha of 
the provisions of the act of congress of February 13, 5893, known 
as the "Harter Act." Sections 4 and 5 of the act provide: 

"Section 4. That it shall be the duty of the owner or owners, masters, or 
agent of any vessel transportlng merchandise or property from or between 
ports of the United States and foreign ports to issue to shippers of any law- 
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fui merchandlse a blll of lading, or shipping document, statlnj, among other 
tihings, the marks necessary for identification, number of pacliages, or quanti- 
ty, stating whether it be carrier's or shlpper's welgbt and apparent order or 
condition of such merchandise or property dellvered to and recelved by the 
owner, master, or agent of the vessel for transportation, and such document 
shall be prima fade évidence of the recelpt of the merchandise thereln de- 
seribed. 

"Sec. 5. That for a violation of any of the provisions of this act the 
agent, owner, or master of the vessel guilty of such violation, and who 
refuses to issue on demand the blll of ladlng herein provided for, shall be 
llable to a fine not exceeding two thousand dollars. The amount of the fine 
and costB for such violation shall be a lien upon the vessel, whose agent, 
ovmer, or master is guilty of such violation, and such vessel may be llbeled 
therefor In any district court of the United States, vs^ithin whose Jurisdictlon 
the vessel may be found. One-half of such penalty shall go to the party 
Injured by such violation and the remainder to the government of the 'Dnited 
States." 

It appears that the libelant was put forward by the National L,um- 
ber Exportera' Association, an organization of lumber exportera, 
for the purpose of making a test case, which would, if decided favor- 
ably to the libelant, as stated in the brief of the advocate for the 
libelant, "mean a warning to the océan carriers that the law must 
be complied with, and an assurance to the shipper that he may de- 
mand his rights under the law without running the risk of a boy- 
cott by the carriers." It is shown that the organization, in De- 
cember, 1891, arranged a plan of shipping to London two car loads 
of lumber in the libelant's name upon one of the claimant's steam- 
ers, with a view of exacting such bill of lading as the members 
thought they would be entitled to under the act. The shipment 
was made, and the shippars obtained two receipts therefor, in the 
name of the libelant, from the claimant for the lumber, which was de- 
livertd to the steamer in question, each containing the words "More 
or less," "Not accountable for marks or splits.'" Thèse receipts were 
afterwards presented at the claimant's office, with bills of lading pre- 
pared for the association by certain freight brokers, which did not 
contain the quoted words. The bill of lading clerk of the claimant 
took the papers, and, after stamping on the bills of lading the words, 
"More or less ail on board to be delivered," "Not responsible for 
marks or splits," signed and returned the bills of lading, retaining 
the receipts. Thèse bills of lading were accepted at the time in Heu 
of the receipts, but afterwards the libelant, claiming that they were 
not in conformity with the statute, returned them with a demand 
that a bill of lading be issued to him for the lumber received, stating, 
among other things, the number of packages of lumber and the 
number oî pièces, or the number of feet of lumber not made up 
into packages, without any qualification. The claimant contends 
that it did furnish shipping documents in conformity with the statute. 

I do not think it necessary to enter into the merits of the con- 
troversy, because it is clear at the outset that the libelant has no 
interest whatever in the matter, and is not entitled to recover. The 
lumber was not his, and there was no way in which he could pos- 
sibly hâve been identifîed with any loss or damage which could oc- 
cur. He was not in the lumber business, and did not even hâve 
such a gênerai interest as that fact might hâve given him. He was 
114 P.— 43 
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a mère figurehead or dummy in the transaction, and not only did 
not sufier any injury, but could not possibly hâve suffered any. In- 
deed, it appears affirmatively that the lumber was properly delivered 
at its destination, and that no one was or could be injured in the 
matter. I do not sec how the statute can be invoked under the 
circumstances. It seems that the court is not asked to décide a 
real case but merely to express an opinion which might hereafter 
be of some possible advantage to lumber exporters. Courts do not 
sit for such a purpose. Légal actions are designed to afford re- 
dress for injuries already inflicted and rights of persons or property 
actually invaded, not to pass upon abstract questions of law for the 
benefit of individuals who may désire the court's opinion for their 
benefit, or, as stated hère, to be a warning or menace to others. 
Thomas v. Protective Union, 121 N. Y. 45, 24 N. E. 24, 8 L,. R. A. 

Libel dismissed. 



In re DAYVILLE WOOLEN CO. 

(District Court, D. Connecticut Mardi 5, 1902.) 

No. 780. 

Bankrtiptct— Appointment op Trustée. 

A trustée for a banijrupt sliould be Impartial, and free from ail entan- 
gling alliances; and, when an attorney representing a majority of the 
creditors at the élection of trustée had been attorney for tlie lumlcrupt, it 
was proper for one representing other creditors to ask bim vvbetlier any 
of the claims be represented were held in the interest of the baul^rupt, 
and upon his refusai to answer it was the diity of the référée to put the 
question and permit a full investigation into the relations between the 
attorney and tbe banlîrupt and the creditors he represented, and, if any 
collusion appeared, to décline to receive the collusive votes or to approve 
the élection. 

In Bankruptcy. On question certified by référée. 

Arthur L. Shipman, for opposing creditors. 
Donald G. Perkins, for trustée. 

TOWNSEND, District Judge. In this case the référée certifies 
certain questions to me for opinion and action thereon. It appears 
that at the meeting fof the proof of claims and élection of a trustée, 
and after the claims had been approved and the référée was proceed- 
ing to take the vote for trustée, Attorney Shipman, for certain cred- 
itors, asked Attorney Perkins, counsel for a majority of the creditors, 
as to whether or not any of the claims attempted to be voted by 
said Perkins had been assigned to any person or corporation in the 
interest of the bankrupt. Counsel refused to answer this question, 
and claimed that Attorney Shipman had no right to ask such a ques- 
tion. Said Shipman then requested the référée to ask the question, 
which the référée refused to do, on the ground that the previous 
reply was sufficient to raise the question. Said Shipman then asked 
the référée not to permit to be received or counted votes cast by said 
Perkins on account of such refusai, and on the further ground that 
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said attorney was the attorney for the bankrupt. The référée ruled 
that thèse objections to the vote were insufficient, and confirmed 
the élection of the trustée voted for by said attorney for the bank- 
rupt. It is admitted that said Perkins had been counsel for the bank- 
rupt during proceedings in insolvency. In thèse circumstances it 
was his duty to answer said question, and, upon his refusai, it was 
the duty of the référée to put said question and permit a full inves- 
tigation into his relations to the bankrupt and the creditors. The 
trustée should be free from ail entangling alliances. The question 
as to whether there is any collusion with the bankrupt is one which 
should be defînitely disposed of before the appointment, and, if there 
appears to be reasonable cause to believe such collusion exists, the 
référée should either décline to receive the coUusive votes or to ap- 
prove the élection. In re Rekersdres (D. C.) io8 Fed. 206; In re 
Houghton, 2 Low. 243, Fed. Cas. No. 6,729; In re McGill, 45 C. 
C. A. 218, 106 Fed. 57; In re Henschel (D. C.) 109 Fed. 865. 

The action of the référée in confirming the élection of William P. 
Kelley as trustée is disafifirmed and set aside, and the référée is di- 
rected to call a new meeting for the élection of a trustée. 



In re DIXON. 
(District Court, N. D. Californla. Aprll 8, 1902.) 

No. 3,590. 

Bahkhuptct— COSTS AND Fbbs. 

Bankr. Act, J 40, subd. "a," provides that "référées shall receive «s 
full compensation for thelr services, • • • a fee of ten dollars. 
• * * and from estâtes whIch hâve been admlnistered before them" 
certain commissions. General Orders In Bankruptcy, No. 35, pt. 2, dé- 
clares that the compensation of référées prescrlbed by the act shall be in 
full "for ail services performed by them * • • but shall not include 
expenses • • • necessarlly Incurred In the performance of their 
dutles." Belâ, that the expenses incurred in the publication of notice of 
application for discharge, and for statlonery, were chargeable against 
the bankrupt, but that the référée couid not charge for his own services 
in makiug copies of the pétition for dlscharge. 

John Goss and T. W. McDonald, for petitioner. 

DE HAVEN, District Judge. Upon filing the bankrupt's pétition 
for discharge, his attorney was required by the référée to make a 
deposit of $8 for the following purposes : 
For publication of notice of application for discharge, ss required by 

prescrlbed form (57) of G. O. in bankruptcy (voucher No. 1) $2 50 

For seven copies of pétition of bankrupt for discharge, and the order 

flxing time of hearing, In accordance vrlth the G. O. and form (57) 

prescrlbed, at 20c. per folio 5 25 

For statlonery 25 

$8 00 

The bankrupt paid the deposit, but took exceptions to the order 

of Sie référée in the matter, and the question of the right of the 
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référée to demand such deposit has been properly certified to the 
court for décision. 
The bankruptcy act (section 40, subd. "a") provides : 

"Référée* shall receive as full compensation for thelr services, payable after 
they are rendered, a fee of ten dollars deposlted wlth the clerk at the time 
the pétition Is flled In each case, except when a fee Is not requlred from a 
voluntary bankrupt, and from estâtes whlch hâve been admlnlstered before 
them one per centnm commissions on sums to be pald as dlvldends and com- 
missions, or on« balf of one per centum on the amount to be pald to credltors 
upon the confirmation of a composition." 

In harmony with this statute, the suprême court has, in the gên- 
erai orders in bankruptcy adopted by it (gênerai order 35, pt. 2), de- 
clared as foUows: 

"(2) The compensation of référées, prescrlbed by the act, shall be In full 
compensation for ail services performed by them under the act, or under 
thèse gênerai orders; but shall not include expeuses necessarily Incurred by 
them In publlshlng or mailing notices, In travellng, or In perpetuatlng testi- 
mony, or other expenses necessarily Incurred In the performance of thelr 
dutles under the act and allowed by spécial order of the judge." 

It is obvious that the cost of the publication of the necessary 
notices upon application for discharge, and for stationery, are ex- 
penses properly chargeable to the bankrupt or his estate, under the 
gênerai order just quoted ; but the référée is not entitled to charge for 
his own services in making copies of the pétition for discharge at the 
rate of 20 cents per folio, or at ail. It may be necessary in some cases 
for the référée to employ clérical assistance in giving such notices, 
and then the expense actually incurred by him for such assistance 
would be a charge against the bankrupt or his estate, but the référée 
is not entitled to make any charge for clérical services rendered by him- 
self in cases pending before him. The fee of $10 allowed by the stat- 
ute to the référée includes full compensation for ail such personal 
services. 

The bankrupt is entitled to recover the sum of $5.25 from the 
amount deposited with the référée. 
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(Circuit Court O. D. Missouri, W. D. Janoary. I9Cf2.) 

No. 2,250. 

Refokmatioiî op Instruments— Grotjnds pos Reueit— Mistakk. 

A court of equlty has Jurlsdlctlon to ref orm a release In whlch, through 
a mutual mlstake, the name of the party paylng ûie considération was 
erroneously stated, and by Insertlng thereln a part of the considération 
whlch in fact entered Into the settlement, vrhether the aame vras omltted 
through mlstake of fact or of law. 

Settlbmknt— Validity— Impeachmbnt poh Fracd oh Incapacitt. 

A settlement of a dlsputed elalm against a rallroad Company for a 
Personal Injury should be sustalned where faJrly made, and évidence of 
fraud or Incapaclty to Impeach such settlement should be dear and 
persuasive. A court is not Justlfied In settlng it aside because of an im- 
pression that the amount pald was Inadéquate. 
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8. Same— Evidence to Impeach. 

Défendant was Injured by the breakîng of hls leg whfle In the serrlce 
of complainant railroad company. Tliree days aftenvard an agent of 
complainant, after Investigatlng the accident, visited défendant, and In 
the présence of others, some of whom were friends of défendant, a set- 
tlement was made, and a release was signed by défendant of ail clalms 
against the company on account of the injury, In considération of the 
payment to hlm by the agent of $50. After the release had been signed 
and handed to the agent, he further agreed to pay the bill of defend- 
ant's physician, and thereafter read the release to défendant, to which 
the latter made no fnrther objection. There was no évidence of any 
fraud or mlsrepresentation on the part of the agent, but It fairly ap- 
peared that he was justifled in believlng, and did believe, from state- 
ments made to hlm by others, that the company was under no légal 
llabillty for the injury, and the weight of the évidence tended to show 
that défendant was in a condition to fully understand the transaction 
and the purport of the release. Uelâ, that no ground was shown whlch 
would justify a court of equlty In settlng It aside. 

In Equity. Suit for reformation of release. 

The défendant, Squire L. Green, brought an action against the Chicago 
& Alton Kaliroad Company In the state court to recover damages for Per- 
sonal injuries. The cause was removed into this court, whereupon the com- 
plainant, the Chicago & Alton Eailway Company, presented Its bill in equity, 
in the nature of a cross action, against said Squire L. Green, alleging that 
the défendant at the time of the injury was an employé of the Chicago & 
Alton Kailway Company, and that any cause of action which he had was 
against the latter company. The bill further allèges that, after sald injury, 
eald défendant, — for a valuable considération to hlm paid by the complainant 
shortly after the injury,— in wrlting, executed a release to said company for 
any and ail liabllity resultlng therefrom; that by the mutual mistalse of the 
parties the said release was executed to the Chicago & Alton Kailroad Com- 
pany, instead of to the complainant, the Chicago & Alton Eailway Company, 
and that, as a further considération for the exécution of said release, the 
complainant assumed the payment of the services of the physician and 
surgeon who attended upon the défendant; and that this considération, 
through a misapprehension of the parties as to the necesslty of incorporating 
It Into the release, was omitted therefrom. The bill prays for a reformation 
of the said release to make it conform to the facts of the case, The further 
facts snfflclently appear In the following opinion of the court: 

Lathrop, Morrow, Fox & Moore, for complainant. 
E. W. Henry, for défendant. 

PHILIPS, District Judge (after stating the facts). That there was 
a mistake in the written release executed by the défendant, in insert- 
ing therein the "Chicago & Alton Railroad Company" instead of the 
"Chicago & Alton Railway Company," was not contested by defend- 
ant's counsel at the hearing; and, if it had been, the évidence is 
clear that it was a mistake of both parties. It is the spécial province 
of a court of equity to rectify such mistakes. "If, by inadvertence, 
accident, or mistake, the terms of a contract were not fully set forth 
in the policy, the plaintifï is entitled to hâve it reformed so as to 
express the real agreement, without the necessity of resorting to 
extrinsic proof." Thompson v. Insurance Co., 136 U. S. 296, 10 Sup. 
Ct. 1019, 34 L. Ed. 408. See, also, Snell v. Insurance Co., 98 U. S. 88, 
25 L. Ed. 52 ; Trenton Terra Cotta Co. v. Clay Shingle Co. (C. C.) 
80 Fed. 46. This is equally true where the failure to express in the 
written instrument "resulted from a mistake as to the légal meaning 
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and opération of the terms and language in the writing." Corrigan 
V. Tiernay, loo Mo. 281, 13 S. W. 401. So, in Parlin v. Stone (C. C.) 
48 Fed. 808, Judge McCrary, on this circuit, said : "When the mort- 
gage shows on its face that the considération moved from a certain 
person, and it appears that his name as mortgagee was omitted by 
mistake, eqiiity will reform the instrument by inserting his name." 

The fact that a check was given, instead of money, can make no 
différence. The giving of the check evidenced the purpose on the 
part of the agent of the raiiway company to extinguish the debt ; and, 
when the défendant accepted it without the objection that it was not 
money, he also evidenced the fact that he received it as payment. 
This was emphasized by the statement made at the time by the 
agent, Anderson, to the défendant, that he could cash it by pre- 
senting it to the agent of the complainant. 

The same rule respecting the province of a court of equity to cor- 
rect mistakes is laid down by Bispham in his work on the Principles 
of Equity (4th Ed.) § 185, as follows: 

"A mistake exlsts when a person, under some erroneous conviction of law 
or fact, does or omits to do some act, whlch, but for the erroneous conviction, 
he would not hâve done or omitted." 

And this principle has application to the omission to write into 
the release the additional considération of the undertaking that the 
raiiway company would assume the payment of the doctor's bill. 
Thus, Mr. Bispham, at section 190, says that: 

"Where there waa an agreement that part of the purchase money of cer- 
tain real estate should be paid by a judgment note for a certain sum, 'with 
Interest,' and the words 'with interest' were omitted from the note by the 
mistake of the scrivener by whom It was written, it was held that this was 
such a mistake as equity would correct" 

And if in fact this additional considération to pay the doctor's 
bill entered into the contract of settlement, and was not inserted 
in the release, either from inadvertence, or misconception of the law 
as to the necessity of inserting it in the instrument to make it oper- 
ative as a release, such fact does not deny to complainant the as- 
sistance of a court of equity to reform it in this respect. As said by 
the suprême court of this state in Corrigan v. Tiernay, supra : 

"In such cases equity will reform the contract, and this, too, tliough the 
Instrument falls to express the contract which the parties made, by reason 
of the mistake of law. Says Pomeroy, 'In short, if a written instrument 
faUs to express the intention whlch the parties had in maklng the contract 
which it purports to contaln, equity will grant its relief, affirmative or dé- 
fensive, although the fallure may hâve resulted from a mistake as to the 
légal meanlng and opération of the terms or language employed In the writ- 
ing.' " 

Neither can importance attach to the contention of defendant's 
counsel that the promise to pay the doctor's bill in addition *o the 
$50 was made after the défendant signed the release and handed it 
to Anderson, or whether the promise was made contemporaneously 
(as testified by complainant's witnesses) with the act of handing the 
release by défendant to Anderson. The defendant's testimony is that 
when he had signed the release, and Anderson took it, the latter said 
to him it was his duty to read it to him. If so, the transaction was 
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yet in fieri until this duty was performed. And as soon as ît was 
read over to him, and he fully realized that its effect was a complète 
settlenient of any claim he might hâve for damages, he said, "This 
will net more than pay my doctor's bill," or words to that effect; 
and thereupon the additional promise was made to pay the doctor's 
bill. Whether or not the défendant then said "Well," his silence gave 
consent, accentuated by no further objection, and acquiescing in 
Anderson taking away the release, while the défendant retained the 
check. It was a part of the res gestae, and the whole transaction was 
a unit. Defendant's witnesses claim that the additional promise oî 
Anderson was that the railway company would "pay for the first 
aid," which, as 1 gather from the incidents of the case, meant the 
doctor's service for setting the leg; but, as complainant's witnesses 
testifîed it included the whole of the doctor's bill up to the settlement, 
the défendant cannot complain if the court reforms the instrument to 
include the larger obligation on the part of the complainant. 

Defendant's contention at the hearing was confined to two prop- 
ositions : First, that Anderson obtained defendant's signature through 
déception and fraud; and, second, that défendant was so far non 
compos as not to fully comprehend his acts. 

It should be the inclination of every court to closely scan and 
scrutinize such settlements, to see that they are absolutely free from 
déception and imposition. The injury in question occurred on the 
zist day of the month, and Anderson, the railroad's agent, came on 
the 24th day of the month to investigate it. I am unable to discover 
any artifice or déception employed by Anderson to justify the judicial 
mind in denouncing his conduct as fraudulent and wrongful. In the 
first place, on hi^ arrivai at the place of the accident he instituted in- 
quiry among the colaborers of the défendant présent at the injury to 
learn the particulars thereof, and obtained their statements, which are 
filed with the dépositions herein, which showed that the accident re- 
sulted from an unforeseen cause in tearing down or removing portions 
of a bridge, under circumstances both of contributory négligence on 
the part of the défendant, or where the danger resulted in the progress 
of the work of tearing down, where the conditions were constantly 
changing, and in the absence of the overseer, and which, under the 
ruling of the court of appeals of this circuit in Gold Mines v. Hopkins 
(recently decided) Tii Fed. 298, presented the state of case where a 
servant undoubtedly assumes the risk of the place and conditions 
under which he works. While the merits of the defendant's claim 
for damages are not on trial in this case, it was compétent for the com- 
plainant to show this information thus obtained, as évidence of its 
good faith and motive in profifering the settlement proposed at $50; 
believing, as the testimony of complainant shows, that there was no 
actual liability on the part of the railway company. It is true that 
Anderson took with him when he called to see the défendant an em- 
ployé of the complainant, to show him where to find the défendant. 
He held no secret interview with him. On the contrary, the whole in- 
terview was in the open, in the présence of the defendant's son, a man 
of mature years, and defendant's friend, whose hospitality and nursing 
he was receiving. It is not important to find what were the précise 
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words used by Andersen when he opened the conversation with the 
défendant, as there is no ground for question that the défendant under 
stood that Andersen was there as the représentative of the railwray 
Company, and that what he was doing was in the interest of the Com- 
pany. 

The only pretense based upon the defendant's évidence for any arti- 
fice practiced by Anderson is that, when he handed the défendant the 
release in duplicate to sign, they were folded up. If they were folded 
when handed to the défendant, there was nothing whatever to prevent 
him from unfolding a loose paper before signing it, and there is noth- 
ing to indicate that there was any design in this incident. The excuse 
given by the défendant for not reading it himself is that he could net 
read without his eyeglasses. This is without force, for the reason that 
he stated that his eyeglasses were then in the room, and he could hâve 
had them for the asking. There was nothing donc or said by anyone 
to prevent him. He did not even suggest the want of his glasses. It 
is the well-settled rule in this state that if a person so signing such a 
paper, having the opportunity and ability, neglects to read ail of the 
receipt releasing the company from any and ail claims on account of 
and arising from injuries received by him while in the service of the 
Company, and signs the same, he will not afterwards be heard to say 
that he did not read it. Mateer v. Railway Co., 105 Mo. 320, 16 
S. W. 839. The court further said : 

"He could read It No one connected wlth the company had made any 
statement to hlin of what it contalned. He was told to sign it. It was his 
duty to read it before signing It, and he wUl not now be heard to say that 
he did not, when every opportunity was afforded him to do so. To permit 
such a rule would unsettle the business affalrs of this eountry." 

So the court of appeals of this circuit, in Insurance Co. v. McMaster, 
87 Fed. 63, 30 C. C. A. 532, said : 

"If one can read his contract, his failure to do so is such gross négligence 
that It conclusively estops him from denying linowledge of Its contents, un- 
less he was dlssuaded from reading it by some trick, artifice, or fraud of 
the other party to the agreement" 

And what is still more conclusive on the défendant is the admitted 
fact that, just after he did sign it, Anderson said to him, in substance, 
that it was his duty to read the paper to the défendant, and he did 
thereupon read it to him. So that as a matter of fact the défendant 
was fully advised at the time of the nature and effect of the instrument 
he signed, — as much so as if he had read it over himself. The incident 
further demonstrates the fact that Anderson, in saying that it was his 
duty to read the paper to the défendant, recognized that he did not re- 
gard the transaction as closed by the mère act of obtaining the defend- 
ant's signature. 

The only remaining question for considération is, did the défendant 
understand what he was doing? Reliance is placed by the défendant 
upon the testimony of Dr. Pritchett, who attended upon the défendant 
as his physician, and expresses the opinion that the defendant's mind 
at the time was not normal, and hardly in condition to fully compre- 
hend his act. Although Pritchett was the local surgeon of the rail- 
way company, in attending upon the défendant at his instance he 
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was defendant's physician. He did not even see the défendant that 
day. He had not prescribed an opiate for him for a day or two previ- 
ous, and it is exceedingly doubtful if one had been administered within 
the preceding 12 hours. That the défendant understood full well 
what he was doing, the moment the release was read to him, he com- 
prehended that he had, for $50, conceded away any fiirther claim 
against the company, by saying that the sum would not pay his doc- 
tor's bill. And when Ande'rson, in reply, said to him, "We will pay 
for that," he was satisfied, and acquiesced, by making no further ob- 
jection. And his own son, and the party with whom the défendant 
was staying in his tent, both testified that ail understood that it was a 
full settlement. The défendant further heard Anderson then say to 
the man waiting on défendant, "Send in your time for payment for 
your attendance up to this time, and hereafter you must look to 
[the défendant]," or words to that effect. The naked statement of the 
doctor, who had not seen him that day, and whose opinion was neces- 
sarily more or less spéculative, ought not to prevail over the substan- 
tially established fact that the défendant did intelligently and fully 
comprehend what he was doing, and the efifect of the release. 

Since this cause was submitted to the court, defendant's counsel in- 
vites attention to the ruling in Wilcox v. Railway Company (C. C.) 
III Fed. 435. The substantive effect of that décision is that where an 
injured party was induced to make a settlement and give a release un- 
der the impression, created by the agent of the railroad company and 
the attending surgeon, that her injuries were not of a permanent char- 
acter, and that, in the opinion of the physician, she would fully recover 
within one year, and thereupon the settlement was based upon an 
estimate of the value of one year's services, if it turned out afterwards 
that she did not fully recover within the year, and that her injuries 
were permanent, the release should be set aside, notwithstanding it 
was expressly found that the évidence failed to show "fraud or wrong- 
doing" on the part of the company's agent or the surgeon. This rul- 
ing is not in harmony with that of the suprême court of this state in 
Homuth V. Railway Co., 129 Mo. 629, 31 S. W. 903. In that case, 
as the syllabus recites, "defendant's physician called to see her, and, 
in answer to a question as to her condition, stated that she would be 
well within fourteen days. Her own physician, who was présent at the 
time, expressed a similar opinion. A settlement was effected and a re- 
lease executed on the basis of a recovery by the time stated by defend- 
ant's physician. Plaintifï did not recover for several weeks thereafter. 
Held, the évidence did not sustain the charge of fraud in obtaining the 
release, and the trial court should hâve directed a verdict for défend- 
ant." See, also, Railway Co. v. Bennett (Kan.) 66 Pac. 1018. But 
conceding, for the purposes of this case, the correctness of the ruling 
in Wilcox V. Railway Co., supra, the facts which inffuenced the con- 
clusion of the court there are not présent in the case at bar. There 
were no représentations of a similar character whatever made by the 
complainant's agent to the défendant. The defendant's leg was 
broken, and had been set, and there was no représentation made or 
opinion expressed as to the length of time of recovery, and no indica- 
tion of any serions complication resulting therefrom. As was said by 
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the suprême court of this state in Mateer v. Railway Co., 105 Mo. 354, 
16S. W. 839: 

"The law favors the compromise and settlement of dlspiited claims. If 
thèse eettlements, fairly made and entered into, are to he dlstvirbed upon 
frivolous grounds, it will often deter thèse companles from doing justice to 
their employés who liave recelved injuries, for fear of future litigation. A 
wise poiicy would dietate tliat they be eacouraged to do justice in tliese 
cases outside of the courts, and that their settlements should be sustalned 
when thèy are just and fair." 

And I may add that, if such settlements are to be disturbed because 
of the impression the judge may entertain that the amount of compen- 
sation was inadéquate, it would establish a most uncertain and danger- 
ous rule of law. If the employer, believing from the facts in his pos- 
session that there was no légal liability for the injury sustained by 
his employé, nevertheless recognizes a moral obligation to contribute 
aid of a substantial character to the unfortunate, under the circum- 
stances surrounding his situation at the time, and the employé is 
willing to accept it, before a court takes upon itself the function of un- 
doing such settlements the évidence of fraud or incapacity ought to be 
made clear and persuasive. 

Decree for complainant as prayed. 



UNITEt) STATES ex Tel. COFFMAN v. NOEFOI>K & W. RT. CO. et al. 
(Circuit Court, S. D. West Virginia. April 17, 1902.) 

1. Mandamus— Plba in Abatement. 

The pendenoy of another mandamus may be pleaded in abatement or 
a second mandamus proceeding instltuted in tlie same jurisdiction, where- 
In the parties and the questions involved are tlie same.i 

2. Samb— Idbntitt op Controversy. 

Where a final judgment bas been rendered in a former proceeding, but 
an appeal bas been taken, and such judgment suspended by a super- 
sedeas bond, and the pendency of such appeal Is pleaded in abatement 
to a second mandamus proceeding, upon considération of such plea the 
court Is not confined to the pleadings in the former proceeding for the 
purpose of determlnirig -what the real issue therein was, but may look 
to the pleadings, the évidence, and the opinion of the court filed la 
support of, and as a part of, the Judgment appealed from. 
8. Samb— Interstate Commerce. 

O. instltuted mandamus proceedings agalnst the Norfolk & Western 
Eailway Company et al. under an act of congress of March 2, 1889, al- 
leging unjust discrimination against him, and in favor of O., C. & B. in 
the shipraent of coal In Interstate trade from the Pocahontas coal fleld, 
and procured an alternative writ commanding the railway company to 
furnish cars for the sblpment of a spécifie cargo of coal. The railway 
company denled the allégations of the alternative writ, Ineludlng the 
charge of unjust discrimination; and, by written stipulation, matters of 
law and fact were trled by the court. At the trial the railway company 
showed by the évidence that It had a System of car distribution, and that 
It fumlshed cars, under such System, unifonnly to ail shippers alike. 
The district judge fonnd, as a matter of fact, that the System existed, 
and that It had been unlformly applled, and held, as matter of law, that 
such System was reasonable and lawful, and refused the peremptory, 



1 See Abatement and Kevlval, vol. 1, Cent. Dig. § 67. 
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and dlscharged the alternative, wrlt of mandamus. The judge so flndlng 
flled a written opinion, as a part of the record- in support of his judg- 
ment. C. took a writ of error to the circuit court of appeals, and 
exeeuted a supersedeas bond. Subsequently, the writ of error still pending, 
C. instituted another mandamus proceeding against the same respondents, 
alleging the same unjust discrimination, charging the same to be the 
resuit of the railway company's arbitrary and unlawful System of car 
distribution, and praying that a spécifie number of cars be furnished to 
htm daily. The railway company pleaded the pendency of the first pro- 
ceeding In abatement of the second. Heldi, upon an inspection of the 
record upon a replication of nul tiel record, that the parties and subject- 
matter involved in the two proceedings were the same, and that the 
second should be abated. 

(Syllabus by the Court) 

Mandamus. 

Harold A. Ritz and B. M. Ambler, for relator. 

Campbell, Holt & Duncan and Jos. I. Doran, for respondents. 

KELLER, District Judge. This case comes up upon the alterna- 
tive writ of mandamus issued therein, and upon a plea of abatement in- 
terposed by respondents to said writ, setting forth that on January 15, 
1901, in the circuit court for the district of West Virginia, a certain 
other mandamus proceeding was instituted by the relator against the 
respondents to compel the furnishing of cars and shipping facilities for 
transporting coal for the relator, and that in said proceeding the same 
right of the relator and the same duty on the part of respondents were 
alleged which are averred in the pétition fîled in this proceeding, and 
recited in the alternative writ issued herein; that the respondents in 
said former proceeding made return, denying the allégations of re- 
lator's pétition; that issue was joined thereon, a jury waived by writ- 
ten stipulation of attorneys for ail the parties, and the issue tried by the 
Honorable John J. Jackson, judge of said court, in lieu of a jury ; that 
évidence was taken on behalf of both relator and respondents, and the 
pleadings and proofs submitted to the court and argued by counsel; 
and that such proceedings were had thereon that on June 15, 1901, a 
judgment was entered against the relator, and in favor of respondents. 
denying the peremptory writ of mandamus, quashing the alternative 
writ, and ordering that the respondents recover of the relator their 
costs. 109 Fed. 831. The plea then allèges that the parties to the 
former action were the same as the parties to this action, and that the 
matter in controversy in that action was and is the same as the matter 
in controversy in this action, namely, the legality of the said Norfolk 
& Western Railway Company's basis and method of coal-car distri- 
bution in the Pocahontas coal région ; that the said matter in contro- 
versy in said former action was determined on its merits therein by 
the final judgment of the circuit court of the United States for the dis- 
trict of West Virginia, and that said judgment still remains in full 
force and effect ; that from said final judgment a writ of error was al- 
lowed, on the pétition of the relator, to the United States circuit court 
of appeals for the Fourth circuit, at Richmond, Virginia, and is still 
pending, undetermined, in said last-mentioned court ; and respondents 
proffer to verify this plea by the record remaining in said last-men- 
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tioned court, a certified copy whereof is filed with the plea, and asked 
to be taken and read as part of the plea. Under the practice prevailing 
in West Virginia, the respondents at the same time tendered a motion 
to quash the alternative writ herein, and a plea in bar vouching the 
record remaining in the United States circuit court for the district of 
West Virginia in the former mandamus. To the filing of thèse pleas 
and this motion the relator, by his attorneys, objected, and at the same 
time tendered his motion to strike out said pleas and motion, and, in 
the event said motions should be overruled, ofïered his replications of 
nul tiel record to the plea in abatement and plea in bar tendered. This 
action was taken for the convenience of both counsel and court, and 
it was understood and agreed that, while ail the questions involved 
were argued, the décision of the court should take up the matter in 
légal séquence, and only such niatters should be decided as were essen- 
tial to a final détermination of the pleadings herein. 

We hâve first, then, the plea in abatement tendered by the re- 
spondents, with an objection interposed to its being filed, which I treat 
as a demurrer to the plea. The question, then, is whether a former 
action in mandamus, resulting in a final judgment adverse to relator, 
which judgment was carried by writ of error to an appellate court for 
review, and is still there undetermined, is suflicient to abate a subsé- 
quent action between the same parties, and involving the same subject- 
matter. The relator argues that the very terms of the statute (the 
interstate commerce act as amended ; section lo, Act March 2, 1889) 
provide that the circuit and district courts of the United States shall 
hâve jurisdiction, upon the relation of any person or persons alleging 
such violation of said act as prevents relator from having interstate 
traffic moved by said common carrier at the same rates as are charged, 
or upon terms or conditions as favorable as those given for like trafiSc 
under similar conditions to any other shipper, to issue a writ or writs 
of mandamus, etc., and that the terms of the statute contemplate the 
possible necessity and the certain power to issue more than one writ 
in favor of a relator. To this there may be several repHes. It may 
be that the words "a writ or writs" were inserted to meet the gram- 
rnatical necessities arising from the use, in the beginning of the section, 
of the words "upon the relation of any person or persons," as, if several 
persons asked the aid of the court, it might be necessary that several 
writs issue. Again, it may be that more than one writ might be award- 
ed in favor of a single relator on account of repeated violations of the 
act in respect of such relator; and it might arise that a writ might 
be refused upon one application by a relator, and subsequently, upon 
a second application setting forth a différent state of facts, a writ 
might be allowed. But the question now presented upon the objection 
to the fîling of the plea is whether the pendency of a former mandamus 
proceeding in a court of compétent jurisdiction is pleadable in abate^ 
ment of a second action between the same parties, and with the same 
matter in controversy. I hâve no doubt that such is the law. As a 
gênerai proposition, the pendency of a former suit between the same 
parties, and involving the same subject-matter, may be pleaded in 
abatement of a subséquent suit. Hogg, PI. & Forms, pp. 168, 169, 
§§ 213, 308; Id., § 245, note; Insurance Co. v. Brune's Assignée, 96 
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U. S. 588, 24 L. Ed. 737; Cook V. Burnley, ii Wall. 659, 20 L. Ed. 
29; Stephens v. Bank, m U. S. 198, 4 Sup. Ct. 336, 337, 28 L. Ed. 
399. Merrill, in his work on Mandamus, says (page 343): "The 
pendency of another mandamus proceeding, wherein the parties and 
the questions involved are the same, may be pleaded in abatement." 
See, also, 13 Enc. PI. & Prac. p. 728, and cases there cited; Merrill, 
Mand. § 315, and cases cited. 

The question then arises as to the status of the mandamus proceed- 
ing referred to in the plea as pending in the circuit court of appeals of 
the United States for the Fourth circuit. From the allégations of the 
plea, it appears that the action was heard upon its merits, and resulted 
in a final décision by Judge Jackson adverse to the relator; that a 
writ of error was allowed to the relator, by virtue of which said pro- 
ceeding is now in the circuit court of appeals. Is this proceeding now 
a pending proceeding, in which case it is pleadable in abatement, or 
a final judgment, in which case, under the authorities cited in Merrill, 
Mand. § 315, it would be pleadable in bar? The answer to this ques- 
tion can make but little différence, save as it causes us to examine and 
try the plea in abatement or the plea in bar. In Boswell v. Tunnell, 
10 Ala. 958, it was held that where the suit was pending on appeal the 
same rules will apply as where it was pending in the original court. 
In Illinois a writ of error may be pleaded in abatement to an action 
on a judgment if the writ was sued out before the action was com- 
menced, and the writ of error acts as a supersedeas. Mcjilton v. 
Love, 13 111. 486, 54 Am. Dec. 449. It appears from the record filed 
with the plea herein that a supersedeas bond was given, and hence the 
writ of error in the case now in the court of appeals acted as a super- 
sedeas under section 1000, Rev. St. I think it unnecessary to refer 
to ail the authorities cited to show that a supersedeas does not suspend 
the opération of a judgment as an estoppel. They are very numerous 
and conclusive. I cite Ransom v. City of Pierre, loi Fed. 665, 41 
C. C. A. 585 ; Freem. Judgm. §§ 328, 433 ; Black, Judgm. § 960. 

For the foregoing reasons, I hâve overruled the objection to the 
filing of the plea in abatement, and also the motion to strike the same 
out. The plea in abatement now coming on for trial upon the replica- 
tion nul tiel record thereto, I hâve examined the record vouched in the 
plea, and now offered in évidence in support of the allégations thereof, 
with considérable care. The gist of the contention is that the identical 
matter in controversy in this action was also in controversy and was 
decided in the former mandamus proceeding, tried in the circuit court 
of the United States for the district of West Virginia, the record of 
which case is now offered in évidence, and that said matter in con- 
troversy was the legality and reasonableness of the basis, system, or 
method of coal-car distribution for Interstate trafïic in what is known as 
the "Pocahontas Coal Field." Objection was made on behalf of the 
relator that the pleadings and judgment in the record do not show, or 
even tend to show, that this basis was at ail in controversy in the 
former proceeding; that the only place where this becomes apparent 
is in the opinion of the court setting forth the reasons for its judgment ; 
and that this opinion is neither in form nor effect a spécial finding of 
facts, and hence forms no part of the record, and cannot be looked to 



686 114 FEDERAL REPORTER. 

to détermine what matters were actually in controversy in that proceed- 
ing. This conclusion does not appear to be supported in toto by the 
authorities cited, namely, Parks v. Turner, 12 How. 39, 13 L. Ed. 883 ; 
Stone V. U. S., 164 U. S. 380, 17 Sup. Ct. 71, 41 L. Ed. 477; Egan v. 
Hart, 165 U. S. 188, 17 Sup. Ct. 300, 41 L. Ed. 680. It is true that it 
has been held tliat an appellate court cannot, upon writ of error or ap- 
peal, refer to the opinion of the court below for the purpose of eking 
out, controlling, or modifying the scope of the findings of that court. 
Stone V. U. S., supra. But the opinion of the court is to be treated 
as part of the record, and may be examined in order to ascertain the 
questions presented. Egan v. Hart, supra. To the same effect are 
Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 684, 688, 15 Sup. 
Ct. 733, 39 L. Ed. 859; Baker v. Cummings, 181 U. S. 11^, 21 Sup. 
Ct. 578, 45 L. Ed. 776, and the récent case of National Foundry & 
Pipe Works v. Oconto City Water Supply Co. (decided January 6, 
1902, by the suprême court of the United States, and reported in ad- 
vance sheets of the opinions of the United States suprême court) 22 

Sup. Ct. III, 46 L. Ed. . In this case the opinion of the court in 

writing was made a part of the record by the order entered on June 
15, 1901, and the order specifically says that, "in conformity to the 
views in said opinion expressed, doth order and adjudge that the per- 
emptory writ of mandamus herein be, and the same is, denied," etc. 
If, therefore, the opinion of the court is ever a part of the record, it is 
in this case. Whatever may be the true scope of the rule when applied 
to appeals and writs of error (and I think the weight of récent authority 
is in favor of the doctrine that the opinion of the court may be looked 
to, to détermine the questions in controversy), a somewhat différent 
question is presented when the matter at issue is not whether the court 
committed any error in its findings, but whether it did in fact décide a 
certain matter, and whether that matter was in dispute. In such a 
case I think the opinion of the court is properly a part of the record, 
and might be looked to in order to ascertain what was decided. But 
in this case it is not pecessary to do this. The évidence, or a great 
part thereof, has been made part of the record by bills of exception, 
and shows that the material question submitted to the court for 
décision was the legality and reasonableness of the "oven basis" 
of car distribution. See bills of exception Nos. i and 2, record. 

It also appears, upon the hearing, and after the évidence was sub- 
mitted, that the relator presented to the court 11 propositions of law, 
and requested rulings thereon in his favor; that the court overruled 
each and ail of said propositions of law, and refused to afRrm any of 
them. Several of thèse propositions of law embody the idea that 
under the évidence in the case the relator, as matter of law, is entitled 
to hâve awarded a writ of mandamus as prayed. The refusai to afïîrm 
thèse propositions is made the basis of numerous exceptions in the 
record. The tenth proposition refers in direct terms to the so-called 
coke-oven basis of distribution, and the eleventh proposition requested 
the court to fînd, as matter of law, that it was the duty of défendant to 
distribute its available cars upon a basis therein set forth. Thèse 
propositiotijS, ail of which were rejectéd, taken in connection with the 
évidence detailed and set forth in the several bills of exception, show 
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that the substantial matter in controversy was whether the so-called 
coke-oven basis of distribution, as operated by the respondent, was a 
légal and reasonable one ; and I think that the court held, and intended 
to hold, as matter of law, that it was, and, by denying at the hearing 
ail the propositions of law asked by relator, gave évidence, negatively 
it may be, of his findings of law upon the évidence. I may say further 
that the relator, in his twentieth exception (page 130 of record), evi- 
dently adopts the view that the court ruled and decided that the so- 
called coke-oven basis of car distribution did not work an unjust dis- 
crimination against relator. Quite a number of authorities were cited 
by counsel for the respondents to the proposition that the breadth of 
the issue determined by the court in rendering judgment in the former 
proceeding is not determined by the pleadings, but that the évidence 
heard on the trial may be looked to for the purpose of determining 
whether or not the questions in the two suits are the same. Black, 
Judgm. § 614; Wood v. Jackson, 8 Wend. 9, 22 Am. Dec. 603; Smith 
V. Town of Ontario (C. C.) 4 Fed. 386 ; Nesbit v. Independent Dist., 
144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed. 562; Wandling v. Straw, 
25 W. Va. 692; Sayre's Adm'r v. Harpold, 33 W. Va. 553, 11 S. E. 
16; Harshman v. Knox Co., 122 U. S. 306, 7 Sup. Ct. 1171, 30 L. Ed. 
1152. I think this is the correct doctrine, and applying it, and looking 
to the évidence in the former proceeding, we easily ascertain that the 
whole question was as to whether the system of car distribution adopt- 
ed by the railway Company in the Pocohontas coal field was unjust 
and discriminative against relator. 

A point was made by the relator in argument to the efïect that the 
présent suit should not be abated even though I held that the record 
showed that the former suit involved, as the great question, the so- 
called coke-oven basis of car distribution, because the présent proceed- 
ings, in addition to charging that said basis is unjust and discriminative 
against relator, also charge a number of other matters violative of 
the Interstate commerce act. For example, on page 9 of the printed 
alternative writ it is charged that the railway company has furnished 
transportation to relator so irregularly as to disorganize the force at 
the mine and subject the relator to disadvantage, while no such irregu- 
larities are iniîicted on other shippers, to wit, Castner, Curran & 
Bulhtt. I confess that this question has given me great difficulty, as it 
seemed possible that, although one of the questions presented by the 
présent alternative writ had been decided adversely to relator, still, 
if the spécifie violations charged by him in it were not ail referable to 
the System or basis upheld by the former décision, they might présent 
a case for relief. I hâve made diligent search, in the limited time 
I hâve had for the investigation of the intricate questions presented, 
for authority directly upon this proposition, and I hâve found one case 
which seems directly in point. In Bufïum v. Tilton, 17 Pick. 511, it was 
held, in a case involving the pendency of a former suit between the same 
parties, that "where it appears by inspection that the cause of action 
in the second suit is, in a material and substantial part, the same as 
in the first, although other causes of action are inserted in the second, 
it is, within the meaning of the rule of law, an action instituted for the 
same cause of action, and is a good cause of abatement." Upon re- 
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fléctiofl ît has seemed to me that this décision is founded in wisdom, 
and I therefore adopt and foUow it. 

A further contention is made by the relator that it is a non sequitur 
that because the oven basis was reasonable in January, 1901, it is 
reasbnable now; but I think, if it was not violative of law then, it 
cannot be now. If conditions hâve so changed that such basis is no 
longer reasonable or légal, such change shonld be averred, as otherwise 
the principle of res adjudicata between the parties is as applicable in 
the case of car distribution as in the case of any custom or usage of 
trade, or, as I believe, in any other case, — even one involving the con- 
struction or validity of a positive law. 

For the reasons given, I find for the respondents upon the issue 
joined upon the plea in abatement ; and, so finding, it is unnecessary 
for me to consider the other matters presented. 



liOGANSPORT RT, CO. v. CITY OF LOGANSPORT et aL 

(Circuit Court, D. Indlana. March 8. 1902.) 

No. 10,031. 

BQtTITT JUBISDICTION — CONTRACTE BETWEKN StRBBT RATLROAD COMPAWT AND 

City. 

Before a Street rallroad company can complaln, in a court of equlty, 
of the violation by a clty of Its contract riglits, it must show that it has 
a contract which Is free from fraud and enforceable at law, and one 
which Is fair and reasonable In ail its parts, and wlthln the power 
of the clty lawfully to enter Into. If it is unfair, unreasonable, or 
against good conscience, a court of equlty Is justifled in refusing to 
enforce It, and in leavlng the complainant to its remedy at law. 

BTRBBT RAIIiROADS — AUTHORITT TO UsE StRBBTS— LAW DP InDIANA. 

Under the law of Indlana, by which the fee of streets in eities is In 
the abutting lot owners, and exclusive autliority, jurisdlction, and power 
over the streets of a city are vested by statute in the common council, 
such authorlty is held in trust for the benefit not alone of the city, but 
for that of aÛ the people of the state, and extends only to the régula- 
tion of the use of streets for ordinary public purposes. The authorlty 
to lay tracks and operate a street raiiroad thereon can only be con- 
ferred by statute, In express words, or by language from which such 
Power must be necessarlly Implied. 

SaME — POWKRS OF CiTT COUNCIL. 

By Act Ind. Sept. 7, 1861 (2 Bums' Rev. St 1894, § 5450 et seq.), au- 
thorlty was conferred to organlze street rallroad companies, and to con- 
struct and oi)erate street railroads, but it is provided that "nothlng 
In thls act contalned shall be so construed as to take away from the 
common counclls of Incorporated clties the exclusive powers now exer- 
clsed over the streets • • • wlthln the corporate limits of such citles; 
and ail street raiiroad companies • • » shall flrst obtain the consent 
of such common councils to the location, survey and construction of any 
Btreet raiiroad through or across the public streets of any city, before 
the construction of the same shall be commenced." By Act March 3, 
1891 (2 Bùms' Rev. St 1894, S 5473), horse railroads were anthorized 
to «se electriclty for motive power; but the same réservation as to the 
power of clty counclls was made, and It was provided that companies 
deslring to change to electriclty should flrst obtain the consent of the 
common counclls, which mlght glve such consent "upon such terma 
and conditions as they may see fit to impose." HeU, that neither ot 
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such aets conferred on the common councll of a clty, elther expressly 
or by necessary implication, the power to grant to a street rallroad Com- 
pany elther an exclusive or a perpétuai use of Its streets for rallway 
purposes. 
4 Samk— Ultra Virbs Grakt. 

The common council of a clty In Indlana, vested by statute witli 
exclusive authorlty, jurlsdiction, and power over the streets of the city, 
cannot allenate such power by a grant to a street rallroad company 
In perpetuity of the rlght to buUd and operate rallroads through such 
streets as it may from tlme to time elect to use and occupy. 

B. BaMB — CONTRACT Cbbated bt Obdinancb. 

Such a grant, even If authorlzed and valid, amounts merely to an 
offer, which créâtes no contract as to a particular street until accepted 
and acted upon; and untU such tlme the ofCer may be wlthdrawn by a 
repealing ordlnanca 

6. Samb— NacEssiTY op Cgitsent of Citt Council to Use op Street — Ikdiana 
Statdte. 

Under the statute of Indlana (2 Burns' Eev. St. 1894, § 5464) whlch 
requlres ail street rallroad companles to first obtain the consent of the 
common councll *'to the location, survey, and construction of any street 
rallroad through or across the public streets of any clty," an ordinance 
glvlng gênerai consent to a company to occupy and use any or ail of 
the streets of the clty for rallway purposes, at Its élection, does not 
obvlate the necesslty of a spécifie consent to the location, survey, and 
construction of a road upon any particular street selected; and the com- 
pany acquires no vested rlght to the use of such street until such con- 
sent has been glven. 

In Equity. On demurrer to bill. 

Winter & Winter, Nelson & Meyers, and Charles A. Dryer, for 
complainant. 

John G. Williams, McConnell, Jenkins & Jenkins, and Frank M. 
Kistler, for défendants 

BAKER, District Judge. The question for décision is raised by a 
demurrer to the bill of complaint. The bill is brought by the Logans- 
port Railway Company against the city of Logansport, and the mayor 
and members of its common council, to enjoin them from enforcing an 
ordinance adopted on October 30, 1901, on the ground that it is void 
because it impairs the contract rights of the complainant. The bill is 
in the nature of a bill for the spécifie enforcement of the complainant's 
contract rights against alleged infringement by the enforcement of the 
later ordinance. Before the complainant can, in a court of equity, 
complain of the violation by the city of its contract rights, it must 
show that it has a contract, and that such contract is free from fraud 
and enforceable at law, and one that is fair and reasonable in ail its 
parts, and within the power of the city lawfully to enter into. If the 
contract is unfair, unreasonable, or against good conscience, a court 
of equity would be justified in refusing to enforce it, and would leave 
the party to its remedy at law. The court, too, must enforce the con- 
tract, if it enforces it at ail, just as it is written ; and it has no power, 
by changing or varying material terms, to make, in effect, a new con- 
tract for the parties. 

By an act of the législature of this state in force on September 7, 
1861 (2 Burns' Rev. St. 1894, §§ 5450-5454, 5463, 5464), authority 
114 F. — ii 
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was conferred on any number of persons, not less than five, to încorpo- 
rate as a street railway Company in perpetuity ; prescribing its powers, 
and providing generally for the construction of the street railway. 
By section 5464 it was enacted that : 

"Nothlng In thls act contalned shall be so construed as to take away 
from the common counells of Incorporated citles the exclusive powers now 
exerclsed over the streets, highways, alleys and bridges within the cor- 
porate llmlts of sueh citles; and ail street rallroad companles which may 
be organlzed under the provisions of thls act shall first obtain the consent 
of such common councils to the location, survey and construction of any 
Btreet rallroad through or across the public streets of any city, before the 
construction of the same shall be commenced." 

By the first section of an ordinance adopted on December 6, 1882, 
the consent, permission, and authority of the city of Logansport were 
given, granted, and duly vested in the Logansport Railway Company, 
to lay and construct a single or double track for a street railway, with 
ail necessary and convenient tracks, turn-outs, etc., in and along the 
course of the streets and bridges of the city of Logansport hereinafter 
mentioned, and the same to occupy, maintain, and use, and to operate 
thereon street railway cars, etc., in perpetuity, and in the manner and 
upon the conditions set forth in the ordinance. By the second sec- 
tion of the ordinance it was pfovided that said railway company, its 
successors and assigns, were exclusively authorized to construct, own, 
and keep, maintain and operate, street railways therein provided for, 
as foUows : Commencing at the center of Fourth street, on the north 
line of Canal street, thence southerly through Fourth street to Market 
street, thence easterly through Market street to Second street, thence 
northerly through Second street to Broadway, thence easterly through 
Broadway to the easterly Hmits of the city; also through such other 
streets and over such bridges in said city as the said company, its suc- 
cessors and assigns, might from time to time elect to use and occupy : 
provided, that the common council reserves the right to ordain and 
direct said company to buîld and operate a line of railway through 
other streets, and if the company, its successors or assigns, fail or re- 
fuse to construct and operate such line on such streets within one year, 
then and in that event the common council may grant the privilège 
to any other company. The power to be employed in moving the cars 
was restricted to animal power. By an act of the législature in force 
on March 3, 1891 (2 Burns' Rev. St. 1894, § 5473), it was enacted that : 

"Any street or horse rallroad heretofore or hereafter organlzed In this 
State may, with the consent of the common council of the city in which 
the rallroad or any part thereof Is located and operated, and with the con- 
sent of the board of commissloners of the county where such rallroad or 
any part thereof is operated beyond the llmits of such city, use electrlcity 
for motive power: provided, that nothing In thls act contalned shall be so 
construed as to take away frorn the common councils of Incorporated cities 
the exclusive powers now exerclsed over the streets, highways, alleys and 
bridges within the eorporate limita of such citles, and ail such street rall- 
road companles sliall first obtain the consent of such common councils for 
the opération by electrlcity of thelr cars along, through or across the public 
streets or alleys of any city before the opération by electrlcity of thelr cars 
shall be commenced: provided, that In glvlng such consent such common 
council or board of county commissloners may do so upon such tenus and 
«onditlons as they may see fit to impose," 
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After tlie enactment of this statute, on July 3, 1891, the common 
council of the city of Logansport adopted an ordinance by the first sec- 
tion of which it was provided : 

"Tliat consent, permission aud authority be and are hereby given, grant- 
ed aud hereby vested iu said Logansport Kaihvay Company, its successors 
and assigns, to operato by electricity its cars, curriages and vehieles of auy 
liind and character along, tln-ongh, on, over and across the streets, and al- 
leys, bridges nnd liigliways in the said city of Logansport now existing or 
tliat may be liereafter established or construetcd as it may from time to 
time elect, in perpetuity." 

There was the saine réservation to the city as is contained in the 
ordinance of 1882 in respect to the right to require the company to 
construct a railway and operate cars on other streets than those occu- 
pied by it. 

ïhe statute of this state confers exclusive authority, jurisdiction, and 
povver over ail streets, highways, alleys, and bridges within the corpo- 
rate limits of cities in this siate on the common council. In Eichels 
V. Street Ry. Co., 78 Ind. 261, 41 Am. Rep. 561, it was held that the 
authority to lay the tracks and operate a railway on the streets of a 
city can only be conferred by statute in express words, or by language 
from which such power must be necessarily implied. Such a power, it 
was said, is an extraordinary one, and one which cannot be implied 
from a charter of a municipal corporation which confers only the usual 
powcrs ordinarily bestowecl upon such corporations. Hence the sole 
power possessed by the city of Logansport to grant an exclusive and 
perpétuai right to the complainant to occupy and use such streets of 
the city for street railway purposes as it might from time to timè elect 
dépends upon the acts of 1861 and 1891 above mentio.ned. We are 
iiot concerned with the question whether or not the législature pos- 
sesses the constitutional power to grant to the cities of this state the 
authority to confer upon street railway companies the exclusive and 
perpétuai use of such streets of the city as they may from time to time 
elect to use and occupy. The question in hand is, has the législature 
conferred upon the city of Logansport any such power? The fee of 
the streets in cities in this state résides in the abutting lot owners, 
and the city possesses only an easement of way in the streets. It does 
not hold title to the easement as a private property right, which it may 
alienate at pleasure, as it might alienate property belonging to the city 
by a title unimpressed with a trust. The city holds the easement in 
the streets in trust not simply for the city alone, but for the benefit 
and use of ail the people of the state. In interpreting the statutes, 
the court ought never to lose sight of the fact that in dealing with the 
use of the streets the common council of a city is acting as a trustée 
for the benefit and advantage of the public. 

It is manifest from a reading of the above-mentioned statutory pro- 
visions that the législature has not conferred, in explicit and express 
words, on the city of Logansport, the power to grant to a street rail- 
way company either an exclusive or a perpétuai use of its streets for 
railway purposes. The act of 1861 simply provides that the street rail- 
way company shall first obtain the consent of such common council to 
the location, survey, and construction of its railroad, before the con- 
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struction of the same shall be commenced. No words of perpetuity 
are expressly employed. The same is true of the act of 1891. There 
being no express words of perpetuity in the législative grant, is such 
power necessarily to be implied from the language employed? In 
Détroit Citizens' St. R. Co. v. Détroit Ry., 171 U. S. 48, 18 Sup. Ct. 
732, 43 L. Ed. 67, the question for décision was whether the législa- 
ture of Michigan had conferred power on the city of Détroit to grant 
to a Street railway company the exclusive use of its streets. The stat- 
ute provided that: 

"AU companles or corporations formed for such purposes [the railway 
purposes mentioned In the act] shall hâve exclusive right to use and oper- 
ate any rallways constructed, owned or held by them: provided that no 
Company or corporation shall be authorized to construct a railway undei 
this act through the streets of any town or city without the consent of the 
municipal authoritles of such town or city, and under such régulations and 
upon such terms and conditions as said authorlties may from time to tlme 
prescribe." 

The court says: 

"It te clear that the statute did not expllcitly and directly confer the 
power on the munlcipality to grant an exclusive privilège to occupy its 
streets for railway purposes." 

And so it must be held hère that similar and no broader language 
employed in the acts of 1861 and 1891 above mentioned does not ex- 
plicitly and directly confer the power on the common council of the 
city of Logansport to grant either an exclusive or a perpétuai privilège 
to occupy its streets for railway purposes. The court further says : 

"There were many reasons which urged to this; reasons which flow 
from the nature of the municipal trust, — even from the nature of the légis- 
lative trust, — and those which, without the clearest intention expllcitly de- 
clared, Insistently forbld that the future should be committed and bound 
by the conditions of the présent time, and functions delegated for public 
purposes be paralyzed in their exercise by the existence of exclusive priv- 
ilèges." 

And how much stronger are the reasons which insistently forbid 
that the future should be committed and bound in perpetuity by the 
conditions of the présent time, and that functions delegated for public 
purposes should be forever paralyzed in their exercise? That such 
powers must be given in language explicit and express, or necessarily 
to be implied from other powers, is now iîrmly established. 

The power to grant the use of its streets in perpetuity not having 
been granted to the city of Logansport in explicit and express words, 
is it granted by a necessary implication? The suprême court, in the 
above-cited case, further says: 

"Mr. Justice Jackson, in Grand Raplds E. L. & P. Oo. v. Grand Bapids 
B. B. L. & F. G. Co. (0. O.) 33 Fed. 659, says • • • 'that municipal cor- 
parations possess and oan exercise only such powers as are granted in ex- 
press words or those necessarily or fairly implied, in or incident to the 
powers expressly eonferred, or those essential to the declared objects and 
purposes of the corporation, — not simvly convenient, but indispensable.'^ 
The ItallcB are bis. This would make 'necessarily implied' mean inevitably 
Implied. The court of appeals of the Stxth circuit, by Circuit Judge Lurton, 
adopta Lord Hardwlcke's explanation, quoted by Lord Bidon in Wilkinson 
v. Adam, 1 Ves. & B. 422, 466, that 'a nscâSsary implication means not 
natural necesslty, but ao strong a probabillty of intention that an intention 
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contrary to that which is imputed to ttie testfitor cannot be supposée!.' If 
this be more than expressing by circumlocution an inévitable necessity, 
we need not stop to remark, or, if it mean less, to sanction it, because we 
think that tlie statute of Michigan, tested by it, does uot confer on the 
common couucil of Détroit tlie power it attenipted to exercise in tlie ordi- 
nance of 18(S2, To refer tlie riglit to occupy the streets of any town or 
City to tlie consent of its local government was natural enough, — would hâve 
been natural under any constitution not prohibiting it,— and the power to 
prescribe the terms and régulations of the occupation dérive very little, 
if any breadth, from the expression of it" 

But assuming that the power "to give consent upon such terms and 
conditions as the common council may see fit," found in the act of 1891, 
does acquire breadth from such expression, sureiy there is sufficient 
range for its exercise without extencHng it so as to embrace the power 
to grant the use of the streets in perpetuity. The suprême court, fur- 
ther on, says; 

"Kasements in the public streets for a limited tlme are différent, and 
bave différent conséquences, from those given in perpetuity. Those reserved 
frona monopoly are différent, and hâve dilïerent conséquences, from those 
fixed in monopoly. Consequently those given in perpetuity and in monopoly 
must hâve for their authority explicit permission, or, if inferred from other 
powers, it is not enough that the authority is couvenient to them, but it 
must be indispensable to them." 

Can it be successfully contended that the perpétuai use of the streets 
of a city is indispensable to their use for railway purposes ? 

But there are other reasons why the bill cannot be maintained, The 
ordinances of 1882 and i8gi grant the exclusive right to use in per- 
petuity certain streets, designated by name, and also the right to use 
and occupy such other streets and bridges in the city as the street 
railway company, its successors and assigns, may from time to time 
elect to use and occupy. The repealing ordinance expressly excepts 
from its opération ail the streets and parts of streets occupied and in 
use by the complainant at the time of its adoption. Its etïect is simply 
to repeal so much of the ordinance of 1882 as purported to grant to 
the complainant the right to use and occupy such other streets of the 
city as it might from time to time elect to use and occupy, and also 
to repeal so much of the ordinance of 1891 as purported to grant to the 
coinplainant the right to use and occupy, at its élection, ail the streets 
of the city then existing or thereafter to be established, in perpetuity. 
The right granted, except as to the designated streets, was a mère 
oiter, which could only become a contractual obligation by the élection 
of the complainant to use and occupy the streets for railway purposes. 
Such élection must be made in good faith, and evidenced by some open 
and notorious act brought to the notice of the common council. Until 
the ofïer was accepted by such an élection, it could be withdrawn. 

But the grant is open to a more serious objection. It was ultra 
vires of the common council to surrender its control of the streets of 
the city in perpetuity to the complainant. The municipal authorities 
had no power to grant forever to the complainant the right, at its 
own uncontrolled élection, to use and occupy such or ail of the streets 
of the city as it might from time to time elect. The right to détermine 
for itself from time to time what streets could be used and occupied for 
Street railway purposes consistently with the public safety and welfare 
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is a power incapable of absolute aliénation by the common council.. 
By thèse ordinances the common council has undertaken to surrender 
this power, and to remit it to the uncontroUed élection of the complain- 
ant. The only power reserved is the power, if the common council 
wishes the railway to be extended along a particular street, to notify 
the complainant of such désire ; and, if it fails within one year to con- 
struct and operate its road on such street, then the use of such street 
may be granted to another railway company. But no right or power 
is reserved to prevent the railway company, at its élection, from using 
with a double or single track any and ail the streets of the city, how- 
ever injurious it may be to the public convenience, safety, or welfare. 
The public convenience, safety, and welfare, in this regard, are sur- 
render ed to the complainant. By thèse ordinances, if valid, to the 
complainant's élection is relegated the question whether or not a street 
can, with due regard to the comfort and safety of the people, be occu- 
pied by a single or a double track railway. Such a surrender of cor- 
porate power in perpetuity to a street railway company cannot and 
ought not to be upheld. It cannot be supported as a reasonable exer- 
cise of the power of a trustée over a trust estate committed to its 
charge, to be administered in the interest of the public, and not for the 
private advantage and gain of railway or other corporations. 

But if the granting ordinances are not invalid and unenforceable so 
far as the repealing ordinance affects them, still the bill cannot be 
maintained for another reason. It was ruled in the opinions of Judge 
Woods and myself, both concurring in this particular, in Citizens' 
St. R. Co. V. City R. Co. (C. C.) 64 Fed. 647, that, under ordinances 
similar to those granted to the complainant, the Citizens' Street Rail- 
road Company acquired no vested right to commence the construction 
of a particular Une of street railway on an unoccupied street without 
first obtaining the consent of the common council to "the location, 
survey, and construction" of such proposed Une. No such consent is 
alleged to hâve been obtained before the complainant began to con- 
struct its railway on George street, High street, Erie avenue, and 
Seventeenth street. It is simply averred that the complainant gave 
notice of its intention to construct such street railway, and then, with- 
out asking or waiting for the consent of the common council, it began 
to tear up thèse streets and to lay down its tracks. By the ordinances 
of 1864 and 1865 the city of Indianapolis granted to the Citizens' Street 
Railroad Cofnpany the right to enter upon, use, and occupy for the 
term of 30 years ail the streets of the city then existing and thereafter 
to be established, for street railway uses and purposes. Under this 
grant the company had constructed and had in opération about 40 
miles of street railway. In 1889 the common council and board of 
aldermen of the city of Indianapolis adopted an ordinance prohibiting 
the railway company from entering upon or constructing its railway 
on any unoccupied street until it had first obtained the consent of the 
city street commissioner. In 1893 the city granted to the City Rail- 
way Company the right to enter upon and construct a street railway 
System on and along 29 specified routes, embracing a great proportion 
of the most important streets of the city, and including many of the 
streets on which the Citizens' Street Railroad Company had construct- 
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ed its railroad, and had it in opération. It was claimed by the Citizens' 
Street Railroad Company that the two later ordinances infringed the 
contract rights secured to it by the earlier ordinances of 1864 and 1865. 
In discussing this question, Judge Woods said : 

"I am of the opinion ttiat the complainant is net entitled to équitable relief 
in respect to its alleged rights in the streets so designated for tlie use of 
the défendant Prior to that désignation the complainant had no lines upon 
those streets, except a fragment on Pennsylvania street, whieh had been 
practically, if not legally, abandoned. By its own charter, as I construe it,— 
indeed, according to the plain letter,— It had no right to commence construc- 
tion on a particular line wlthout flrst having obtained the consent of the 
eommon council to the 'location, survey, and construction' proposed. The 
necessity for thls consent was not affected, as I thlnk, by anything contalned 
in the ordinance of January 18, 1864, or in the supplemental ordinance of 
September 18, 1865. Besides, the entry of the complainant upon those streets 
was in violation of the ordinances of 1889 and 1803; and, if rights were 
thereby acquired, the complainant, in yiew of ail tie circumstanees, sbould 
rely upon the courts of law for their défense, rather than look to equity for 
their establishment. The question whether the last-named ordinances are 
valid or not need not be considered, because, by its own charter, the com- 
plainant had no right to enter upon a street wlthout the consent of the city; 
and the city was free, with or wlthout reason, to give or withhold its con- 
sent" 

This was said by the learned judge notwithstanding the city of 
Indianapolis had given a gênerai consent, permission, and authority 
to the Citizens' Street Railroad Company to enter upon, use, and 
occupy for railroad purposes, ail of the streets of the city. In the same 
case Judge Baker said: 

"Prior to the désignation of the addltional north and south streets for the 
use of the défendant, the complainant had no lines upon those streets, except 
a fragment upon South Pennsylvania street, which had been practically, if 
not legally, abandoned. I do not think the complainant under the ordinance 
of 18(M: or 1865, had any vested right to commence the construction of a par- 
ticular line without flrst obtaining the consent of the eommon council to the 
location, survey, and construction of such proposed line. Therefore the 
complainant having obtained no consent from the city to occupy the streets 
in question, has no right to complain of their occupation by the défendant 
Company." 

The consent conferred upon the Logansport Company by the ordi- 
nances of 1882 and 1891, so far as the ordinance of October 30, 1901, 
afïects them, is not so clear and explicit in giving consent and granting 
authority to enter upon the streets of the city of Logansport as were 
the ordinances of 1864 and 1865 adopted by the eommon council of 
the city of Indianapolis. Judges Woods and Baker, in the above-cited 
case, held that the gênerai consent conferred by the original ordinances 
to occupy and use ail of the streets of the city for railway purposes 
did not satisfy the statute, nor take away from the eommon council 
the right, before the railway company should construct a street railway 
upon an unoccupied street, to require it to obtain the consent of the 
eommon council to its location, survey, and construction. 

For thèse reasons I am of opinion that the demurrer to the bill 
should be sustained, and it is so ordered. 
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In re BOORSTIN, 

(District Court N. D. Georgia. March 7, 1902.) 

No. 77a 

Bankruptct— Exemptions undkr Law of Georgia— Good Faith of Bank.- 
RtrpT. 

Dnder the law of Georgia, which requlres a debtor elalmlng exemptions 
(rom Personal property to "act in perfect good faith," and to "make a 
fuU and fair disclosure" of ail his property, a bankrupt wIU not be al- 
lowed exemptions from a stock of goods, as agalnst the creditors who 
Bold hlm sueh goods, where he falls, on his examlnatlon, to make any 
satisfactory showing as to the gênerai conduct of his business, to explaln 
drcumstances which are strongly indicative of fraud or concealment of 
property, or to answer questions In relation to his business which any 
man of ordlnary intelligence should be able to answer. 

In Bankruptcy. On, review of referee's décision denying the bank- 
rupt's daim to exemptions. 

The foUowing is the report of the référée, Clififord M. Walker: 
B. Boorstln, a marchant of Oovington, Ga., was on December 23, 1901, 
adjudicated bankrupt on his own pétition. He scheduled debts aggregating 
$8,151.96. His assets he schedules as a stock of goods worth $2,000, and 
open accounts worth $500. Tlïe flrst meeting of creditors was held January 
6, 1892, and a trustée eleeted. The trustée flled his report, setting aslde home- 
stead exemption in certain articles of merchandlse composlng a part of his 
said stock, selected by the bankrupt, amounting to $1,500. Before the ex- 
piration of twenty days after the filing of the trustee's report, certain cred- 
itors, whose claims had been filed and allowed, flled exceptions to said report, 
alleging that the bankrupt had not aeted in perfect good faith, and had not 
made a full and fair disclosure of ail his Personal property, Including money, 
stocks, and bonds, as requlred by the laws of Georgia in référence to exemp- 
tions. AU creditors having been duly notifled thereof, the issue so made 
came on to be heard before the référée February 7, 1902. A full sténographie 
report of the évidence then taken, together with évidence taken heretofore,— 
it being agreed to use the same for this hearing, — is of file in the referee's 
office. Oounsel for bankrupt demurred to the exceptions, Insisting that the 
allégations thereln made were too gênerai and vague, and not spécifie. 
Amendments were proposed and allowed, and the demurrer overruled. What 
purports to be banknipt's ledger, his Invoices now shown on the ledger, his 
bank-deposit and check-stub books, and the canceled checks were presented 
in évidence. In the earnest effort to arrive at the truth in this case, ail this 
mass of évidence bas been gone over minutely, and In the investigation the 
référée bas spared no time or labor. That such exertion was necessary is 
largely due to the failure of bankrupt to keep any cash book, and only a 
semblance of a record of his llabilltles. 

While bankrupt shows payment of large sums of money on account and 
for expenses, and says he bas acted in good faith, without concealing any 
property whatever, there Is much damaging évidence agalnst his contention. 
Among the very few entries on his ledger bearing any definite information 
is one presenting a statement of his condition on January 1, 1900, showing 
his stock to be worth $4,500, and his llabilltles to be $2,419, or a net worth, 
without including biUs receivable, of $2,081. Bankrupt testifies that the year 
1900 was a remarkably fine business yfear, and his évidence is corroborated 
by the fact that his cash deposits for the last three months average $1,555 
per month. CarefuUy avoidlng the dangers of estimating, we can safely con- 
clude from this évidence that on January 1, 1901, bankrupt's net worth must 
hâve been as great as on January 1, 1900, or $2,081. His schedules show that 
on December 23, 1901, less than 12 months thereafter, his liabllities exceed 
his assets $5,551.96. When bankrupt flled his schedules he valued his stock 
at $2,000. Fifty days afterwards, when called upon by the creditors to ac- 
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connt for hls property, ht sweara that hîs stock 1b worth $8,800. Walvlng 
thls strange change of vlew, glvlng to the banknipt the beneflt of any pos- 
sible doubt by allowing the valuatlon of the stock at $3,500, Instead of 
$2,000, as scheduled, there stUl remaina $6,732.95, and the profits on sales 
during the year, If any, to be accoiinted for in expenses, losses In accounts 
recelvable, and dépréciation in stock. The banknipt himself attiibutes bis 
failure to expenses alone, and the référée is of the opinion that this enormous 
loss in a business carried on in a small town, with store rent at $27.10 per 
month, and house rent at $9 per month, even with a family of six chll- 
dren, bas not been satisfactorlly explalned. The only reasonable conclu- 
sion to be arrived at Is that the banknipt bas concealed from hls credltors 
and the trustée in bankruptcy a considérable portion of hls property, and 
bas failed to make a fuU and falr disclosure thereof. Slgniflcantly throwlng 
light on this question of the perfect good faith of the bankrupt are many 
other clrcumstances of more or less import, One M. Levln, of the same na- 
tlonality as bankrupt, boarding wlth bankrupt, and paying nothing for ît 
though bankrupt says hls contract included board, closely associated wltli 
bankrupt before and after the adjudication, présent in several private con- 
sultations between bankrupt and bankrupt's attorney, was bankrupt's elerk. 
On May 25, 1901, he swore before the tax receiver of Newton county that 
$100 in money, $125 in notes and accounts, and $350 in marchandise (fumi- 
ture) comprised "every specles of property that I own In my own right or 
hâve control of." The évidence shows that bis fumlture business was sold 
out in the summer, and in August Levln entered into clerkship with bankrupt. 
From this tlme to December 28, 1901, he deposited in bank $1,401.31 in cash; 
and bankrupt's schedules a large sum of money due to Levln, besides hls claim 
for services, not one cent of which had Levln coUected. Though there is évi- 
dence going to show that Levln sold fumlture on the installment plan, and 
collected installments whlch fell due from tlme to time, It staggers one's 
bellef that such a business could hâve been conducted on the basls of a 
$350 stock. On December 3, 1901, less than three weeks before the fillng 
of bankrupt's pétition, but several months after the sale of Levin's stock 
of fumlture, Levin shipped to the clty of Atlanta a box whlch he says con- 
tained dry goods consigned to hls brother. The explanations of Levin, as 
well as of bis brother, are suspicions, to say the least. Banknipt schedules 
no household fumiture, and asks no exemption as to such personalty, though 
on June 20, 1901, he swore before the tax receiver of Newton county that he 
owned such property, and gave in taxes thereon. He schedules thèse taxes 
as a debt due by hlm, though now he swears that such taxes are due by 
hls wife; and such duplielty is contrary to every principle of good conscience, 
and does violence to the ténor of the act of the Georgia législature, already 
too libéral wlth a claimant of homestead exemption, which requlres that such 
claimant must présent clean hands before any allowance can be made to 
him. For five days before adjudication, bankrupt made no deposits in bank. 
Though he attempts to explain that bis recelpts were applled to credltors' 
claims, he shows no vouchers for same, and makes absolutely no explanation 
of the whereabouts of proceeds of sales for several hours after the pétition 
was flled, during which the store was open. Bankrupt suspiclously carried 
several trunks to Atlanta wlthln three months of hls adjudication. He re- 
ceived a sum of money from M. Levln a few days before adjudication, al- 
though Levin Is scheduled a credltor for a large amount. On November 15, 
1901, bankrupt gave a check to J. Tumer for $300, which he utterly fails to 
explain, statlng that he does not know how It is. He "does not remember" 
several materlal matters tendlng to show fraudulent aets. There are other 
suspicions clrcumstances, but those herelnbefore set out are enough for the 
purposes of thls opinion. 

In anticipation of a possible finding that bankrupt had not scheduled ail 
hls property, counsel for bankrupt eamestly Insisted that in such event in- 
tentional fraud must be shown. The Code of Georgia requlres that a full 
and falr disclosure of ail property must be made. The suprême court of this 
çtate bas declared (Torrance v. Boyd, 63 Ga. 23) that "any failure, until 
satisfactorlly explained and accounted for, and the conséquences repalred, is 
to be deemed intentional, and therefore fraudulent." In a long Une of decl- 
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slons, the Untted States courts hâve held that, when properly placed on, 
notice, bankrupts must make a satlsfaetory aecount o( their assets, from 
whtch a reasonable conclusion can be arrlved at that the bankrupt has acted 
In perfect good (alth. The suprême court of Georgla cites wlth Its approval 
lu re Salkey, 6 Blss. 289, Fed. Cas. No. 12,253 (Kyan v. Klngsbery, 88 Ga. 
390, 14 S. E. 605), the facts In whidi présent an analogous case to the case 
at bar. It also approves the opinion of Judge Drummond, expressed In this 
language: "The court Is net bound to accept hls [the bankrupt's] answer that 
he has told all that he knows about hls property, if it clearly appears that 
there is still property unaccounted for." As to the badges of fraud partly 
set out In this opinion, the laws of Georgla déclare (Code, § 4020) that "fraud 
may not be presumed, but belng In Itself subtle, slight clrcumstances may be 
sufflclent to carry conviction of its existence." 

The référée has rarely seen such ablilty as has been shown In the présenta- 
tion of tlie bankrupt's contentions by hls counsel In this case. Their eamest 
efforts and évident houesty of belief In the honesty of their client hâve elicited 
the most painstaking investigation of the record on the part of the référée. 
But it is his opinion, after such an Investigation, that the bankrupt has not 
acted in perfect good faith, and has not made a full and fair disclosure of 
his property. An order wlll therefore be entered denylng the application for 
exemption, and it Is consldered and ordered that the exceptions to the report 
of the trustée settlng aside the exemption be, and the same are hereby, sus- 
tained. 

Capers Dickson, Poster & Butler, J. M. Face, and L. L. Middle- 
brooks, for creditors. 
James F. Rogers and E. F. Edwards, for bankrupt. 

NEWMAN, District Judge. The above is the report of the référée 
on the right of the bankrupt to hâve the exemption allowed by the 
constitution and laws of Georgia out of his stock of merchandise, 
which has passed into the hands of his trustée in bankruptcy. The 
référée, as will be seen, refuses to approve the exemption. In view 
of the fact that counsel were somewhat restricted in their oral argu- 
ment before the court on thèse exceptions, I hâve examined the évi- 
dence in the case, and the entire record, very carefully, and hâve 
Considered the case, as counsel for the bankrupt urges it should be 
considered, only with référence to the admitted condition of the bank- 
rupt in June, 1901, and the situation subséquent thereto. That which 
opérâtes most strongly against the bankrupt, to my mind, is not so 
much the amount of goods on hand in June, the amount afterwards 
purchased, and the small amount on hand at the time the pétition in 
bankruptcy was fïled, and the failure to aecount for the proceeds, al- 
though this is not at all satisfactory, but it is the failure of the bank- 
rupt to make any satisfactory showing as to the gênerai conduct 
of his business. His testimony is a succession of failures to answer 
questions which any business man of ordinary intelligence could an- 
swer with référence to the conduct of his own business. He utterly 
fails to make a full, frank, and complète disclosure as to his afïairs, 
which is required of one seeking an exemption under the laws of 
Georgia, Section 2830 of the Code of Georgia provides that : 

"It shall be the duty of each and every person who clalms the beneflt of 
the exemption allowed in this article, as the allowance is a libéral one, to 
act in perfect good foith; and as it is in the power of the debtor, claimlng the 
exemption of Personal property, to conceal part of his property or money, and 
to claim the balance as exempt, it shall be the duty of such debtor, when he 
takes steps in the court of ordinary to hâve sald exemption of Personal prop- 
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erty set off to him, to make a full and falr dlsclosure of ail the Personal 
property, including money, stocks and bonds, of whlch he may be possessed 
at the time, and ail such money or property whlch he may hold in excess of 
the said exemption shall be subject," etc. 

Another part of the same section is as foUows: 

"The debtor guUty of wUful fraud in the concealment of part of hls prop- 
erty from his creditors, of wUich he is possessed when he seeks the beneflt 
of the exemption, shall, on account of his fraud, lose the beneflt of such 
exemption, and his property shall be subject to the payment of ail just debts 
which he owed at the time such fraud was committed." 

It is impossible to read the examination of this bankrupt, and be- 
lieve that he has acted "in perfect good faith," as the statute requires, 
with his creditors. 

Questions similar to that presented hère hâve been before this court. 
In re Waxelbaum, loi Fed. 228; In re Williamson (in the North- 
western division of this district) 114 Fed. 190, and In re Stephens (in 
this division) 114 Fed. 192. In the Williamson Case referred to, this 
language is vtsed: 

"In Georgia the exemption from levy and sale provided by statute wlll not 
be allowed unless the person clalmlng the same cornes into court with clean 
hands; and certaiuly, in order to justify the allowance of an exemption out 
of a stock of goods, as against the creditors who sold the goods with which 
the business has been conducted, a case should be shown of fair dealing on 
the part of the debtor." 

I think the conclusions reached by the référée are fully justified by 
the record in this case. As I was impressed with the argument of 
counsel for the bankrupt that he had not had opportunity to présent 
the bankrupt's condition prior tO' June, 1901, I hâve, as stated, con- 
fined my examination of the case to the condition of the bankrupt 
at that time, and to facts which are developed subséquent thereto, 
and really mainly as to occurrences at the time and just before the 
failure of the bankrupt, which seem to me amply sufficient to justify 
the refusai of the exemption claimed. 

It is well understood that the court will not interfère with a fînding 
of the référée on the facts of a case unless it is manifestly erroneous, 
and certainly this cannot be said of the referee's report in this matter. 
The action of the référée denying the exemption is approved. 



CAETERSVILLE LIGHT & POWER CO. v. MAYOR, ETC., OF CITT OF 
CARTEESVILLE, GA., et al. 

(Circuit Court, N. D. Georgia, N. W. D. March 13, 1902.) 
No. 3. 

Prbliminaht Injunction—Geoukds— Questions Considerbd on Applicatioh 

FOR. 

Where It appenrs on an application for a prellminary Injunction that 
doubtful questions, both of fact and law, are involved in the case, the 
court will not enter upon the merits, but will grant the injunction, U 
necessary to préserve the status of the parties untll the anal heariug. 

In Equity. On motion for preliminary injunctioo. 
Gray, Brown & Randolph, for complainant. 
John H. Wilkie and J. M. Neel, for défendants. 
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NEWMAN, District Judge. A brief statement of the facts in this 
case will be sufficient for the purposes of the décision now made. 
On August 6, 1888, the city of Cartersville, Ga., entered into a con- 
tract with the Orient Illuminating Company by which the city granted 
to the illiiminating company the exclusive privilège of furnishing 
gas and lighting the city at a fixed priée for the period of 20 years. 
The contract also provided that upon the request of the city, and under 
certain circumstances, and upon certain conditions, the Orient Il- 
luminating Company should erect and operate an electric lighting 
plant in the city of Cartersville, in which case the exclusive privilège 
of lighting the city should be extended for 20 years from the date of 
such request. Subsequently the rights and privilèges of the Orieni 
Illuminating Company were, with the consent of the city, transferred 
and assigned to the Cartersville Improvement, Gas & Water Com- 
pany, which latter company erected and put in opération a gas plant 
in the city of Cartersville, and the same was accepted by the city. 
In October, 1888, the gas and water company executed a mortgage 
upon ail of its prqperty, rights, easements, and franchises to the Inter- 
national Trust Company of Boston, Mass., to secure an issue of 
$100,000 of bonds. This mortgage was afterwards foreclosed in this 
court, and ail of the property mentioned therein was sold under order 
of the court, and bought by John W. Akin and assigns, on January 
5, 1895, and afterwards transferred by said Akin and assigns to the 
Cartersville Light & Power Company, the complainant in this case. 
In 1894 the International Trust Company of Boston sought to amend 
its original bill for foreclosure of the mortgage by making the city 
of Cartersville a party défendant thereto, and asking for damages 
against the city for the breach of the contract of August 6, 1888, on 
account of the city's répudiation of the contract and refusai to comply 
with its provisions, which amendment was stricken on demurrer. 63 
Fed. 341. In 1898 Norbert Becker, the président of the complainant 
company, purchased ail of its capital stock, since which time the com- 
pany has continued to fumish gas and to light the town of Cartersville. 
On May 15, 1901, the mayor and aldermen of the city of Cartersville 
passed a resolution providing that an élection be held in the city of 
Cartersville to pass upon the question of issuing bonds for the purpose 
of erecting an electric lighting plant to furnish light for the city. The 
élection was duly held on June 22, 1901, and the resuit declared to be 
in favor of issuing bonds and erecting an electric lighting plant to pro- 
vide light for the city of Cartersville ; whereupon the complainant filed 
its bill to enjoin such action by the city, and to require it to specifically 
perform its original contract of August 6, 1888. This case has novi' 
been heard on the bill, answer, certain records and documents, and 
ex parte aflfidavits, on an application for injunction pendente lite. 

If it was clear that the plaintiflf would not, on the final hearing, 
be entitled to an injunction, it would be proper to détermine this 
controversy now on its merits; but such is not the case. There are 
very interesting and doubtful questions of law involved, and sharp 
conflict in the évidence as to some very material facts. 

Since the oral argument of the case counsel on both sides hâve fur- 
nished me with full and elaborate briefs. With the benefit of thèse 
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I have, as soon as opportunity oflFered, gone over this entire record, 
and my judgment ts that it is a case which should not be disposed 
of on this application for preliminary injunction. It should not be de- 
tcrmined on its merits until the évidence can be taken by dépositions 
on examination and crdss-examination of witnesses. The proper 
course for the court in a case like this is to préserve the status until 
a final hearing can be had. The rule is stated in lo Enc. PL & Prac. 
p. loio, in this way: 

"It Is not proper, on an application for a preliminary Injunction, to décide, 
or to conslder wlth a vlew to a final décision, the merits of the controversy, 
especlally where grave questions of law are Involved; and the court should 
do no more than détermine that the blU, assumlng Its allégations to be tnie, 
sets fortb facts sufllclent to warrant the issuance of an Injunction." 

To the same efifect is the case of New Memphis Gas & Light Co. 
V. City of Memphis (C. C.) 72 Fed. 952; and it is also very strongly 
stated by the circuit court of appeals for the Eighth circuit in City of 
Newton v. Levis, 25 C. C. A. 161, 79 Fed. 715. 

An injunction may be issued to remain of force pending the litiga- 
tion, unless counsel can continue the agreement which has heretofore 
existed between them to the effect that the city of Cartersville will 
take no further steps towards issuing bonds or erecting its own 
electric light plant until this case is determined. 



FOSHA et ux. v. WESTERN UNION TEL.. CO. 

(Circuit Court, W. D. Pennsylvanla. Aprll 26, 1902.) 

No. la 

Fbderal Courts— Jurisdiction— Résidence of Parties— Waiver of Objec- 
tions. 

Act March 3, 1887 (24 Stat 552), as corrected by Aet Aug. 13, 1888 
(25 Stat. 433), provlding that "no civU suit shall be brought" before 
elther a district or circuit court of the United States "agalnst any person 
by any original process or proceeding in any otlier district than that 
whereof he is an Iniiabitant, but where Jurlsdiction Is founded only on 
the fact that the action is between citizens of différent States suit shall 
be brought only In the district of the résidence of either the plalntlfC or 
défendant," confers a mère Personal privilège or exemption oa the de- 
fendant, which he waives by a gênerai appearance to the suit, 

John O. Petty, for plaintififs. 

J. S. & E. G. Ferguson, for défendant. 

ACHESON, Circuit Judge. The fîrst section of the act of March 
.3, 1887 (24 Stat. 552), as corrected by the act of August 13, 1888 
(25 Stat. 433), gives, generally, to the circuit court of the United 
States, Jurisdiction of controversies between citizens of différent states 
where the matter in dispute exceeds the sum of $2,000 exclusive of 
interest and costs. This case présents such a controversy. There- 
fore we have hère a controversy of which a circuit court of the United 
States has jurisdiction. Railroad Co. v. McBride, 141 U. S. 127, 
131, II Sup. Ct. 982, 35 L. Ed. 65g. Now, upon the authority of a 
long Yme of décisions, it must be held that the provision of the statute. 
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"no civil suit shall be brought before either of saîd courts against 
any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inhabitant, but where the jurisdic- 
tion is founded only on the fact that the action is between citizens of 
différent states, suit shall be brought only in the district of the rési- 
dence of either the plaintiff or the défendant," merely confers a Per- 
sonal privilège or exemption vvhich a défendant may waive. Toland 
V. Sprague, 12 Pet. 300, 330, 331, 9 L. Ed. 1093; Ex parte Sdiollen- 
berger, 96 U. S. 369, 378, 24 L. Ed. 853 ; Railroad Co. v. McBride, 
supra; Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. 
Ed. 829. And it raust also be accepted as a settled principle ap- 
plicable to the act of 1887-88, that the objection that the suit is 
brought in the wrong district is waived by the défendant by a gên- 
erai appearance to the suit. Leyy v. Fitzpatrick, 15 Pet. 167, 171, 
10 L. Ed. 699; Foote V. Association (C. C.) 39 Fed. 23; 2 Enc. 
PI. & Prac. 639; Southern Pac. Co. v. Denton, 146 U. S. 202, 206, 
13 Sup. Ct. 44, 45, 36 L. Ed. 942. In the last-cited case the suprême 
court said: "It may be assumed that the exemption from being 
sued in any other district might be waived by the corporation by ap- 
pearing generally, or by answering to the merits of the action, without 
first objecting to the jurisdiction." Hère, at the institution of the 
suit, the plaintiffs filed their statement of claim, which disclosed as 
well the diverse citizenship — that they were citizens of the state of 
West Virginia and the défendant a corporation of the state of New 
York — as the cause of action. The défendant, with full knowledge 
of the facts, entered its gênerai appearance ; and it was not until 
nearly two months later, and three days after the expiration of the 
time within which a new action could be brought, that the défendant, 
by this plea to the jurisdiction, raised the objection that the suit was 
brought in the wrong district. 

The plea to the jurisdiction is overruled, with leave to the défend- 
ant to plead to the merits within 20 days. 



UNITED STATES y. LEUNG SAM. SAME v. LEE YEE et al. SAMB v. 

LEUNG FOO et al. 

(District Court, W. D. New York. March 13, 1902.) 

1. Déportation dp Chfnese — Findinss dp Comimisstonbr — Revirtv. 

A findlng of a United States commlssioner that a Chlnese person ïs 
not lawfully In the United States wlU not be dlsturbed unless elearly 
against the welght of évidence. 
8. Bame— Who Entitlkd to Remain in Unitkd States. 

A person born In the United States, of alien Chlnese parents, perma- 
nently domlclled hère, is a citizen of the United States, and cannot be 
excluded therefrom or denled the rlght of entry.i 
8. Samb— Evidence— SuFFiciENCT. 

The father of a deported Chlnaman testifled that he had been In the 
United States 30 years; was marrled In San Francisco and had one 
child, the one In question; that at the âge of 12 the boy's mother re- 

1 See Aliène, vol. 2, Cent Dig. § 83; 1899B Dlg. ? 5 [c]; Citizens, 1808 Dlg. 
S 2 [d]. 
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tumefl to Ohlna, the boy remalnlng and accompanylng hls father to New- 
York, where be lived with his father tliree years, and tlien obtained 
employment with a third party, working for him five years; that shortly 
thereafter the boy retumed to China to vislt hls mother, staying three 
years. He testified that he had received letters from the son while in 
Cîhina, but could not produce any of them. The son testifled that he was 
born in San Francisco; that he visited hls mother in China in 1S9S, re- 
maining untll 1901, when he returned, landlng in Vancouver, and paying 
the head tax, and comlng into the United States from Canada. No other 
testimony was offered in his behalf. Helù, that the commissioner's order 
deporting the son would not be disturbed. 

Charles H. Brown, U. S. Dist. Atty. 
Roswell R. Moss, for défendants. 

HAZEL, District Judge. This is a proceeding for review of five 
orders of déportation of Chinese persons made by United States Com- 
missioner Dyott in each of the above-entitled cases. I hâve examined 
the évidence upon which the orders of removal are based, and the au- 
thorities of analogous cases, to which I am referred by counsel. It 
does not appear from the record that the commissioner arbitrarily exer- 
cised the power given him by the statute in cases of this nature, or 
that he was lacking in conscientious and sound judicial discrétion. It 
was entirely for the commissioner to détermine the credibility of the 
witnesses and the sufficiency and weight of their testimony, and it is 
uniformly held that his finding will not be disturbed unless clearly 
against the weight of évidence. Quock Ting v. U. S., 140 U. S. 417, 
II Sup. Ct. 733, 35 L. Ed. 501 ; Ehvood v. Telegraph Co., 45 N. Y. 
549, 6 Am. Rep. 140; Kavanaugh v. Wilson, 70 N. Y. 177; Gee Fook 
Sing V. U. S., I C. C. A. 211, 49 Fed. 147; In re Jew Wong Loy 
(D. C.) 91 Fed. 240; U. S. v. Chung Fung Son (D. C.) 63 Fed. 261 ; 
Lee Sing Far v. U. S., 35 C. C. A. 327, 94 Fed. 834; In re Louie 
You p. C.) 97 Fed. 580. 

It is undoubtedly true that a person born in this country of Chinese 
parents, who are permanently domiciled hère, though aliens, is a citi- 
zen of the United States, and cannot be excluded therefrom or denied 
the right of entry. U. S. v. Wong Kim Ark, 169 U. S. 649, 18 Sup. 
Ct. 456, 42 L. Ed. 890. But the question hère is whether the évidence 
oflfered on behalf of Leung Sam is sufïiciently clear and satisfactory 
upon that point to justify the court in deciding that the commissioner, 
who had the witnesses before him and heard their testimony, erred in 
the exercise of sound judicial discrétion in entering judgment remand- 
ing him. Leung Fong testifies that he came to this country 30 years 
ago, was married in San Francisco, and had one child, a boy. At the 
âge of 12 his mother went back to China, the boy remaining in this 
country, accompanied his father to New York City, and lived with him 
for three years, and then obtained employment with Leung Hor, by 
whom he was employed for a period of five years. Shortly thereafter 
he returned to China to visit his mother, and remained for three years. 
On cross-examination he testifies that, although he received letters 
from his son while he was in China, he has none that he is able to pro- 
duce ; that his son never took out any papers to show his right to re- 
main hère. Leung Sam gave testimony in his own behalf. He States 
that he was bom in San Francisco, and that he is a son of Leung 



704 114 FEDERAL REPORTER. 

Fong; that în 1898 he returned to China to visit his mother; that he 
remained there until October, 1901, when he returned to this country, 
landing at Vancouver, and paid the head tax ; that he came, with the 
other défendants, into the United States from Canada. That is sub- 
stantially ail the évidence ofïered in his behalf. No presumption 
arises from the presented facts that Leung Sam vi^as born in the 
United States. His right to remain must be affirmatively established 
to the satisfaction of the commissioner who heard the case, and in 
whom congress lodged the power and duty to remand. Undoubtedly 
the commissioner was impressed by defendant's failure to insure his 
safe re-entry to the United States when, as he claims, he departed 
therefrom in 1898. Assuming his contention to be true, he would be 
presumed to hâve knowledge of the drastic inhibitions of the exclusion 
act, and therefore the inference is warranted that he would hâve exer- 
cised diligent care to establish his right to entry. Payment by liim of 
a head tax at Vancouver; failure to show by disinterested proof that 
he formerly resided in this country, which undoubtedly would hâve 
been available had he resided in New York for 20 years, as he testi- 
fied ; unfamiliarity to any extent with the Englîsh language ; failure 
to show facts from which it could be fairly assumed that he had an ac- 
quaintance with the environments of New York or San Francisco, — 
were pertinent circumstances which justified the commissioner in con- 
cluding that an imposition was attempted, the consummation of which 
it was his duty to prevent. 

The case at bar is analogous to that of Gee Fook Sing v. U. S., 
supra. In that case the petitioner's right to remain in the United 
States on accouat of his birth therein was quite similar to that urged 
hère. I quote from the opinion: 

"As to each of the cases, we conslder that the évidence as a whole does 
net make as good a case for appellant as It mlght be reasonably expected 
a man would make out In his native clty, after tlme for ample préparation, 
and the case Is such as any Impostor could easUy make. We hold that when, 
upon a candld considération of ail the évidence In a case, there appears to 
be room for différence of opinion as to the materlal facts In Issue, this court 
ought not to reverse the judgment on a question of fact alone." 

A cursory examination of the évidence ofïered in behalf of the other 
défendants to establish their right to remain in this country reveals 
the présence of sufficient improbability so that the commissioner 
was justified in giving it no weight. 

I hâve read the exhaustive brief of defendant's counsel, but, as the 
other questions raised hâve been fuUy passed on and decided adversely 
by undoubted authority, it seems to me unnecessary to give thèse ques- 
tions any further considération. 

The order of removal in each case is affirmed. 
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JACOBSBN et al. v. DALLES, P. & A. NAV. 00. 

(Circuit Court of Appeals, Ninth Circuit April 7, 1902.) 

No. 728. 

CoiiLisiON— Steamer and Sailboat. 

Where it was found, on évidence which supported such flnding, that a 
sailboat, when being overtalien by a steamer, was on a course nearly 
parallel to that of the steamer, and at such a distance as to involve no 
danger of collision if both vessels kept thelr courses, the steamer waa 
not in fault for not reducing speed, although, by the navigation rules 
(20 and 23), she was required to Iseep out of the way, and, "if necessary, 
slaeken her speed or stop or reverse," since by rule 21 tlie sailboat was 
required in such case to keep her course and speed; and the latter must 
be held solely in fault for a collision brought about by her changing her 
course and attempting to cross the steamer's bows, when, on seeing such 
maneuver, the steamer at once reversed, and dld ail that was possible to 
avert the collision.i 

Appeal from the District Court of the United States for the District 
of Oregon. 

See 93 Fed. 975 ; 106 Fed. 428. 

T. J. Geisler and W. W. Cotton, for appellants. 
Carry & Mays, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

MORROW, Circuit Judge. It appears that on August 14, 1898, 
a collision occurred between the river steamer Sarah Dixon, ope- 
rated by the respondent, and a sailboat, in charge of the libelant Jacob- 
sen on the upper Columbia river, resulting in the vi^reck of the sail- 
boat, Personal injuries and loss of property to the libelants Jacobsen 
and Forde, and the death of Hansen, whose administrator appears 
herein as a libelant. 

The steamer was going up the river to the Dalles, Or. The 
sailboat was beating down the river towards White Salmon, Wash. 
The day was bright and clear, but a strong wind was blowing up the 
river, so that the sailing vessel was obliged to tack to and fro across 
the river to keep under way and proceed on its course. 

The libelants charge that, by reason of the courses of the vessels 
lying in opposite directions, and the fact that it was necessary for the 
sailing vessel to tack and cross the course of the steam vessel, it be- 
came the duty of both vessels to comply with the rules of navigation 
for such cases established and provided ; that under thèse rules it was 
the duty of the steamboat to proceed cautiously and so navigate as 
to keep out of the way of the sailing vessel, by directing its course 
astern of the sailing vessel, by timely slackening of speed, or stopping; 
that the offîcers of the steamboat did none of thèse things, and that 
the collision was therefore wholly occasioned by the négligence and 
improper conduct of the respondent, its agents and servants. It is 
alleged that the libelant Jacobsen was and is an experienced sailor, 

1 Collision rules, see notes to The Niagara, 28 C. a A. 532; The Mount 
Hope, 29 C. C. A. 368. 

114 F.— 45 
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and properly ïiavigated said sailing vessel, and that the lîbelant Will 
E. Forde and one Harper L,. Hansen were with him in said sailing 
vessel. 

The respondent answers thèse charges by averring that on said 
I4th day of August, 1898, the steamer Dixon, being in good condi- 
tion, well equipped and manned, arrived at a point on the Columbia 
river opposite Eighteen Mile Island, going up stream, and on a course 
slightly east of north, nearer to the Washington shore than to the 
Oregon shore ; that at that point there appeared in view a small fish- 
ing boat under sail, bearing down the river and diagonally crossing on 
a course from near Mosier Rock, on the Oregon side, toward Eighteen 
Mile Island, on the Washington side, and on such a course as would 
hâve carried her far behind the said steamer ; that the wind was blow- 
ing up stream at an average rate of 25 miles an hour, and when said 
sailboat had approached within some 500 feet of the path of the 
steamer, and in advance of her, the course of the sailboat was changed 
by tacking to starboard, so as to run on a course nearly parallel with 
the course of the steamer, but slightly converging toward the Une 
the said steamer was pursuing ; that on this latter course the sailboat 
was traveling in the same gênerai direction and in advance of the 
steamer, and in such a position the steamer would hâve overtaken and 
passed her on the sailboat's port side, at an ample distance to hâve 
avoided any possible chance of colHsion-; that when the steamer had 
almost overtaken the sailboat, and the latter was some 100 feet ofï 
the starboard bow of the steamer, the course of the sailboat was sud- 
denly and without waming, and without any reason or excuse, tumed 
to port, and so changed as to direct her course directly across the 
path of the steamer and under her bows ; that the ofRcers and crew 
of the steamer perceived that a collision was impending, and signaled 
and shouted to warn the sailboat occupants of the danger, and at once 
stopped and reversed the engines of the steamer, and began to back 
her, and turned her aside to avoid the accident ; that the steamer was 
under fuU control, but was a large and heavy vessel, and was running 
with the wind astern, so that, in spite of the efforts made as aforesaid, 
she continued to go forward after the engines were reversed and the 
wheel turning backward, and struck the sailboat about 10 feet from 
the bow. It is averred that the said Jacobsen, in charge of the sail- 
boat, was in an intoxicated condition, and utterly unfit to manage the 
boat; that he could hâve avoided any accident by not attempting to 
cross the bows of the steamer, or by promptly diverting the course of 
his boat when warned and signaled that a collision was impending. 
It elsewhere appears that the steamer was some 140 feet long, and the 
sailboat about 26 feet in length. 

A number of witnesses were called, and testifîed in the présence of 
the court as to the change of course of the sailboat, the action of the 
steamer thereafter, and as to the intoxicated condition of the libelant 
Jacobsen. Jacobsen and Forde, libelants herein, testified that the 
course of the sailboat was not changed prior to the collision, and that 
Jacobsen had not been drinking. But their testimony was discredited 
by the court below, it being entirely unsupported by the testimony of 
the other witnesses, and, in fact, impeached by some, while the circum- 
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stances of the case and the proofs made warranted a finding in favor 
of the respondent. The court therefore found that the officers and 
agents of the steamer were without fault, and that the said colHsion 
was wholly caused by the négligence and want of care of the Hbelant 
Jacobsen. The libel was accordingly ordered dismissed. Upon péti- 
tion for rehearing, the cause was reargued before the court, and recon- 
sidered by the court, resulting in the same decree as before. 

The libelants assign as error thèse findings of the court, and the 
failure of the court to apply the rules of navigation to the facts of the 
case, under which, it is claimed by the libelants, it was clearly the duty 
of the steamer to keep out of the way of the sailboat. Thèse rules are 
contained in the act of June 7, 1897 (30 Stat. 96, loi), and are as fol- 
lows: 

"Art 20. When a steato vessel and a salling vessel are proceeding In such 
direction as to involve risk of collision, the steam vessel shall keep out of 
the way of the sailing vessel. 

"Art. 21. Where, by any of thèse rules, one of the two vessels Is to keep 
out of the vs^ay, the other shall keep her course and speed. 

"Art 22. Every vessel which is directed by thèse rules to keep out of the 
way of another vessel shall, If the clrcumstances of the case admit, avoid 
Crossing ahead of the other. 

"Art. 23. Every steam vessel which Is directed by thèse rules to keep out 
of the way of another vessel shall, on approachiug her, if necessary, slacken 
her speed or stop or reverse. 

"Art. 24. Notwithstanding anytbing contained In thèse rules, every vessel, 
overtaking any other, shall keep out of the way of the overtaken vessel." 

There is some question whether thèse rules were intended to apply 
to a case where the sailing vessel is a mère rowboat equipped with a 
sail ; but it will not be necessary to discuss that question in this case. 
It will be assumed that thèse rules do apply to the navigation of such 
a vessel. What, then, do thèse rules require? They require, among 
other things, that, when a steam vessel and a sailing vessel are pro- 
ceeding in such directions as to involve risk of collision, the steam 
vessel shall keep out of the way of the sailing vessel. This is a very 
important rule in the law of navigation, and often prevents collisions 
between steam vessels and sailing vessels ; or, where collisions do oc- 
cur between such vessels, détermines their duty and liability. But 
an appeal to this rule does not détermine any question of négligence 
in this case upon the facts as found by the court. The court found 
as a fact that the sailboat was proceeding on a course with respect to 
the steamer which did not at first involve a risk of collision, but that 
it changed its course and sailed directly into the pathway of the 
steamer, incurring the péril of an immédiate and unavoidable collision. 
The finding of the court in this respect is as follows : 

"That, at the time of the collision mentioned in the amended libel and 
answer, the respondent was the charterer and was operatlng the steamer 
Sarah Dlxon, near Blghteen Mile Island, on the Columbia river, when there 
appeared in view a small flshlng boat under sail, in which were the libelants 
Jacobsen and Will E. Forde and Harper L. Hansen, now deceased, which 
said sailboat was in charge of the said Jacobsen, and was bearing down the 
river, and on a course from near Mosier Eock, on the Oregon side, toward the 
shore opposite Blghteen Mile Island, on the Washington side of the river, 
and on such course as would hâve carried her behind the said steamer, the 
wind at the time blowing up stream; and, when the said small boat had ap- 
proacbed within some distance of the above steamer, she changed her course 
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by tacklng to the starboard, so as to run on a course nearly parallel wlth the 
course of the steamer, but sUgttly converging toward the Une the steamer 
was pursulng, travellng in the same gênerai direction In advance of the 
steamer, and thereupon the course of the sald sallboat was agaln so changed 
when the steamer had almost overtaken the sald sallboat as to direct her 
course across the path of the steamer and under her bows; the day being 
bright and clear and both vessela dlstinctly visible." 

The conduct of the sailboat, under thèse circumstances, was not 
justified by any rule of navigation. On the contrary, it violated the 
rule which requires that where, by other rules- of navigation, one of 
two vessels is to keep ont of the.way, the other shall keep her course 
and speed. This rule has been construed as requiring that a sailing 
vessel in the near présence of a steamer must beat out its tack where 
there are no exigencies of navigation to prevent it. The W. C. Red- 
field, 29 Fed. Cas. 477; The Clara Davidson (D. C.) 24 Fed. 763; 
The Philadelphian, 10 C. C. A. 127, 61 Fed. 862; The Illinois, 103 
U. S. 298, 26 L. Ed. 562; Spencer, Mar. Coll. § 91. In the case of 
The Illinois, supra, the suprême court said : 

"Because a steamer must keep out of the way of a salllng vessel, It by no 
means foUows that a salllng vessel may unnecessarlly throw herself across 
the bow of an approaehlng steamer. It Is as much the duty of the salllng 
vessel to be diligent In the performance of her duty as it Is that of a steamer 
to be mlndful of hers." 

Under the facts as found by the court in the présent case, the act 
of the sailboat in attempting to cross the bow of the steamer was an 
act of culpable négligence, rendering it responsible for the collision. 

With respect to the findings of fact, it is sufficient to say that a 
reading of the évidence satisfies us that not only is the évidence 
sufEcient to support the findings of the district court, but the presump- 
tions and weight of évidence are in favor of the conclusions reached 
in the decree dismissing the libel. 

The decree oî the district court is therefore affirmed. 



MEXTOAN CENT. RY. CO. v. WlbDBR. 

(Circuit Court of Appeals, Flfth Circuit March 4, 1902.) 

No. 1,078. 

Appeal— Rbview— Harmlesb Ereok. 

Where a rallroad company by plea tendered an issue as to the condi- 
tion and inspection of Its roadbcd and track, and évidence on the subject 
was Introduced by both parties without objection, It was not prejudiclal 
error for the court, over defendant's objection, to permit an englneer 
who had been employed on the road at the time referred to to testlfy 
that It was common for hlm to recelve orders at terminal stations to 
look out for broken rails. 

Samb— Questions not Prbsbntbd to Trial Court. 

Défendant rallroad company pleaded a release in défense to an action 
for a Personal Injury, and plalntifC in bis replicatlon admltted the signing 
of the same, but denled its validlty. It did not appear from the record 
that the release was Introduced in évidence, that any évidence was taken 
with référence to it, or that it was in any manner brought to the at- 
tention of the court Beld, that in such state of the record the appellate 
court would not consider an assignment of error based on the failure 
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of the trial court to make such release tbe basis of a spécial Instruction 
directing a verdict for défendant. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

T. A. Falvey and Waters Davis, for plaintifï in error. 
Thomas J. Beall and Wyndham Kemp, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit brought by Halbert Wilder to 
recover damages from the railway company for personal injuries 
sustained by him about March 17, 1900, through the derailment, near 
Puerto Hill, in the state of Chihuahua, repubhc of Mexico, of one of 
the railway company's freight trains on which Wilder was employed 
as a brakeman. It was charged that said train broke or struck a 
broken rail, about six feet of which was thrown out of place; that 
said rail was old and worn ; that the cross-ties thereunder were old 
and out of repair, thereby causing the derailment aforesaid. The 
railway company answered with a gênerai déniai, and a plea to the 
efifect that the plaintifif's injuries resulted through one of the risks 
incident to his employment, and that the railway company's track 
and roadbed were properly constructed, inspected, and maintained, 
and that the rails and cross-ties of said company's track were of good 
and suitable quality; that said rails were to ail appearance good and 
sufïîcient for the purpose, and no inspection could hâve determined 
or discovered any vice or fault therein; that caution and prudence 
were exercised in keeping in condition and inspection; and that the 
accident was fortuitous, without fault or neglect on the part of the 
railway company. And for a further plea the railway company plead- 
ed a written agreement entered into by Wilder whereby he relin- 
quished ail his right and claim to damages for a valuable considéra- 
tion, and to the said plea annexed a copy of a written release, pur- 
porting to be signed by Wilder and witnessed by the surgeon in 
charge of the railway company's hospital, and executed the 2ist of 
May, 1900, wherein it is recited as follows : 

"For and in full release, discharge, and satisfaction of ail claims, de- 
mands, or causes of action arlsing from or growing out of an accident oc- 
curring at kllometer 1,727 on the Ohlhuahua division of the Mexican Central 
Railway, March 17, 1900. Whlle riding on caboose, car was derailed by 
broken rail, turning over, causing injuries to head, producing concussion of 
the braln. Received of the Mexican Central Railway Company, Limited, one 
dollar In full p<aynient of above daim ($1.00). In considération of the pay- 
ment of said sum of money, I, Harry Wilder, of Falrfleld, state of lowa, 
United States of America, hereby remise, release, and forever discharge the 
company of and from ail manner of actions, causes of action, suits, debts, 
and sums of money, dues, claims, and demands whatsoever, In law or equity, 
which I ever had, or now hâve, against said company, by reason of any 
matter, cause, or thing whatever, whether the same arose upon contract or 
upon tort." 

To this last-mentioned plea Wilder fîled a replication, denying that 
the company's track and roadbed were properly inspected and main- 
tained, and admitting his signature to the release, but alleging that 
at the time of — 



710 114 FEDERAL EEPOETEB. 

"• • • the exécution of said Instrument he was suffering froin the 
severe Injuries whieh he had sustalned tlirough the négligence of the de- 
fendant Company In hls back and splne and head, and that he was so en- 
feebled In mind and body at the tlme of the exécution of Instrument that 
he was incapable of understandlng the contents of sald instrument, if the 
same was read to hlm, whlch he does not now remember; that he Is in- 
formed and belleves, and so charges, that he was in a condition of uncon- 
sciousness for several weeks after he was injured, and while confined to hls 
bed In the hospltal of the défendant company in the clty of Chihuahua, 
Mexico; that the sald instrument of release referred to was presented to hlm 
by the company's physlclan, In whose charge he was a patient, being treated, 
as he Is Infonned and belleves, for concussion of the braln, from whlch he 
bas not entirely recovered; and plalntlfC charges and avers that the exécu- 
tion of said Instrument at the time, in the manner and under the circum- 
Btances, was a fraud upon hls rights, and was and Is wlthout any sufiBclent 
considération to support It. Plalntlff avers that, owing to hls enfeebled con- 
dition of mind on the date of the exécution of sald instrument, he did not 
know or réalize the extent of hls injuries, both physlcal and mental, and that 
the same were contlnulng and permanent. Wherefore plalntlff says that sald 
Instrument bo slgned by hlm, under the conditions and clrcumstances afore- 
sald, was procured by fraud, as aforesald, and ought not to be held to bar 
the plaintiflFs action." 

On the trial of the case, as shown by first bill of exceptions, sev- 
eral witnesses were examined on behalf of plaintiflf and for the de- 
fendant in the court below touching the condition of the railway 
company's track at the place where the accident occurred, and as to 
the gênerai condition of the track in the neighborhood, ail apparently 
without objection. Among other witnesses called was one George 
A. Lambeth, for the plaintifï, who was examined, cross-examined, 
re-examined by the plaintifï, recross-examined, re-examined again by 
the plaintifï, and recross-examined, and subsequently was recalled and 
re-examined by the plaintifï, recross-examined, twice again re-exam- 
ined, and again recross-examined. In his évidence he testified, ap- 
parently without objection, among other things, as follows : 

"I had been runnlng on the Mexlcan Central Eallway as engineer between 
four and flve years. I know where kilo 1,732 is on the Chihuahua division. 
It is about six kllometers thls slde of Puerto, — north of Puerto. I had been 
runnlng over that pièce of road as engineer, off and on, ever since been wlth 
the Company, — between four and flve years. I was well acquainted wlth the 
condition of the roadbed, ties, and track at that place, — that kilo, — I guess. 
I was no more famlliar wlth kilo 1,732 than any other part of the road. I 
had been runnlng over It ofC and on between four and flve years. The raila 
that were on that kilo were steel rails, 56 pounds to the yard,— 56 pounds 
Steel. I do not know just how long those rails had been In use, except ever 
slnce the track was laid there. The rails on the Une of the road at that 
place were old ones. As to the condition of the ties just under that par- 
ticular rail I could not say. I passed two or three days after the wreck, 
and It looked to be In a bad condition. The ties were badly decayed. I 
passed on the 20th, the thlrd day after the wreck occurred. I saw where 
the wreck occurred, and the ties were pretty badly decayed. On every 
trlp at terminais we got orders to look ont for broken rail on every kilo. 
That would be the nature of the order we would get That was common, 
and Included thls kilo." 

Cross-examination : 

"I mean that I would get orders at the différent terminais to look out for 
broken rail on 1,750, another tlme for kilo 1,872, etc., — difCerent kilos on the 
same section of the road, — not that thls kilo was any worse than any others, 
but that the whole track from hère to Chihuahua was in bad condition. 
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They had the same kind of rails from hère to the end of thts division at that 
time,— 56 pound rails. Tlie rails for the whole division were apparently of 
the same âge, in the same condition. I did not make any complaint about 
this kilo merely, but the whole division was In about the same condition. 
We would strike places where the ties were not so bad. This kilo (1,732) 
was no worse than any of the others,— ail bad. I was not any more familiar 
wlth this kilo than any other kilo. When running over It I could not discern 
that it was any worse than any of the rest. If I ever got an order to look 
out for any broken rail on kilo 1,732, I cannot remember the date, but it was 
issued over the road master's signature. I do not know that I ever got an 
order to look out for a broken rail on that particular kilo. * • •" 

Recross-examination : 

"I passed by there three days after the accident on an engine. They had 
put on new ties before I got there. The engine and cars had torn up the 
others,— ground them up considerably. The ties were crumbled up where 
they were decayed. I cannot say they had new rails in before I got there. 
Probably a différent rail had been taken from a slde track to repair it. I 
reduced speed down to a very slow walk — probably to three or four miles 
an hour— where the wreck had occurred. I dld not stop to Inspect the 
place, — ^just what I could see from my engine." 

Redirect examination: 

"The ties that were there as I saw them were rotten. • • « The ties 
that were thrown out from the place of this wreck were ail rotten. They 
seemed to extend from where the wreck began to where it stopped. They 
repaired the track entirely ail along, and put in new ties, but they seemed 
to be In about the condition it was, I could see. The ties seemed rotten ail 
along the track. I could only see, as 1 passed over where they were taken 
out, where the good ones had been put in, but they seemed to be rotten 
where they were thrown out Their condition was ail rotten, it seemed to 
me. They had a little crust over the top of tliem where the sun had shone 
on, but underneath that, say 1% Inches, they were ail rotten at the ends. 
That extended the whole distance. I was traveliiig at a rate of speed that 
I could see the condition of the ties Just as well as if I was walking along. 
Of course, I could not see right down under the engine, but I could see ahead, 
and see how the track was being repaired, and how it was being got In 
line." 

Cross-examination : 

"I could not tell the particular place where the rail broke. I do not know 
the condition of the ties under the particular place where the rail broke. 
I could only tell from the condition of the ties thrown out. TUey had re- 
paired right over where the cars jumped the track. I do not know where 
the rail was broken, but where the cars Jumped the track. They had re- 
paired the ties from the rails where the wheels of the cars got off the irons 
and on to the cross-ties. I could not tell where the cars got ofC the ti'aek. 
Every tie apparently had been ground up and thrown out. It seems to me 
that ail the ties, eommencing where they began to be broken up by the 
wheels of the cars, had been thrown out, but I could not say positively. 
Under the circumstanees, I could not observe so closely as to be able to say. 
It seemed to me as if ail the ties had been removed. I could not tell about 
what was the number. The whole mass was piled up, and I could not tell 
whether they had ever been in there or not. I do not know the condition of 
the broken rail, or the condition of the ties underneath the broken rail. I 
could not say whether the ties under it were removed or not" 

Redirect examination : 

"I do not know where that particular rail broke, nor where the particular 
broken rail was, but where the track had been repaired up ail along tho 
line. I was coming north. Of course, I could see where they had com- 
menced repairing the track and where it ended. I could not see where 
the new rail had commenced. As I came on, the ties at the north end right 
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opposite that place were In about the same condition. In fact, the north 
section they were about ail the same condition. You could not say just how 
they were, because the top oî the ties seemed to be sound when not more 
than an Inch below. They were simply dry on top, but underneath -were 
rotten, and by just passing over It with your flnger you could see whether 
they were sound or not; but you could get down— I hâve very often done 
that— to picli the spilies ont. I could not tell whether thèse ties right opposite 
the place where they had been repalrlng on the north end were decayed or 
not. The ones talcen out were ail rotten. They would not hâve left them 
In while rotten. They were nothlng but dust. They extended up to where 
I could see the new rails commenced. The ties they had talîen out were 
rotten. They were ail broken into dust I could not tell you they had been 
ties. They extended the whole length, from the beginning to the end. They 
had been thrown bacliwards and forwards, and you could not tell just where 
they came from. That was their gênerai appearance, — gênerai condition. 
To ail appearance, in passing right over them, they appeared to be sound, 
but only about an Inch and half before you would flnd that the ties were 
decayed. The top of the ties where the sun had corne out and dried it after 
the ralns would leave a crust on top, but underneath that the ties, — there 
was nothlng underneath them; ail o£ the rest of the tie appeared to be 
rotten. Those extending along the sides — extending from the new rail — 
were ail rotten." 

A second bill of exceptions shows that some time during the ex- 
amination of the said George A. Lambeth he was asked by the plain- 
tiff's counsel the following question : 

"About the time and before this wreck occurred I will ask you with référ- 
ence to the condition of the rails that you say had been in use so long, as to 
whether there was any other breaklng of rails, whether that was common 
or uncommon, and what your orders were with respect to running over the 
road. If you had any?" 

The défendant objected to this question, assigning as a reason that 
it was not compétent to prove other accidents and notice with référ- 
ence to the breaking of other rails at dififerent times and places ; but 
the objection was overruled, and the witness permitted to answer, and 
did answer, as follows: 

"A. I had such Instructions,— got them at every trip. At terminais we got 
orders to look out for broken rail on every kilo. That would be the nature 
of the order we would get. Q. Was that common? The Court: Dld that 
Include this kilo? A. ïes, sir." 

This ruHng of the court was duly excepted to, and is the substance 
of the first assignment of error in this case. Considering that the rail- 
way Company by its plea tendered an issue as to the condition and in- 
spection of its roadbed, and that évidence was offered in relation 
thereto by both plaintifï and défendant unobjected to, we are inclined 
to the opinion that the ruling of the court admitting this particular 
question propounded to witness Lambeth, and the answer thereto, was 
correct ; but, whether correct or not, we are satisfied that, in the mass 
of évidence ofïered on both sides on the condition of the railway com- 
pany's roadbed, the admission of the answer to the question pro- 
pounded to Lambeth did not préjudice the railway company to any 
appréciable extent. 

The only other assignment of error in the case is as follows: 

"(2) The court erred in submltting this cause to the jury, and erred In re- 
fusing to glve defendant's spécial charge wherein it asked the court to in- 
struct for défendant, (or the reason that under plaintlfC's allégations the nég- 
ligence of défendant In having rotten ties in its track was the basis of plain- 
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tiff's claim, and for the reason that the tesOmony wholly failed to establlsh 
thls allégation or to show that plaintlŒ was entltled to recover a verdict 
herein, as shown by défendants last bill of exceptions." 

Counsel contends that the court erred in submitting this case to the 
jury, because no explanation or avoidance of the récital and release 
pleaded in the railway company's iîrst amended original answer was 
proven by the plaintiff, counsel contending that the plaintiff had re- 
lieved the défendant of the necessity of any proof of this instrument by 
admitting that he had signed the same in the replication filed to the 
fîrst amended original answer. The record does not show that the 
défendant ofifered said release in évidence, and no référence appears to 
hâve been made to it during the trial either in the évidence offered or 
in the charge of the court, nor in the motion for a new trial, nor in the 
spécial instructions asked for by the défendant. Not having been 
oiïered in évidence by the défendant, nor in any wise called to the at- 
tention of the court and jury on the trial, we are of opinion that no 
error can be predicated upon the failure of the court to make it the 
basis of a spécial instruction to fînd a verdict for the défendant. While 
not ofifered in connection with the release, there was undisputed évi- 
dence showing that at the date of the release Wilder was in no condi- 
tion of mind and body to make a valid contract. 

We hâve herein recited enough of the évidence adduced on the trial 
to show that the négligence vel non of the railway company in main- 
taining its track was properly submitted to the jury, 

The judgment of the circuit court is afïïrmed. 
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(Carcult Court of Appeals, Second Circuit. March 18, 1902.) 

No. 5i. 

1. Maritime Liens — Towage Services — Contract for Lien. 

Evidence Jwld to sustaln a finding that there was a common under- 
standing between the parties to a contract for towage services to be 
rendered to a dredge and scows that the services were rendered upon 
the crédit of the vessels and not of the ov^ner. 

2. Same — Joint Lien for Services Rendered to Sbparatb Vessels. 

A joint lien cannot be enforced against a dredge and a number of scows 
used in connection therewith for towage services rendered to ail the Tes- 
sels, although they were rendered under a single contract. 

Shlpman, Circuit Judge, dissenting upon the facts. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

This cause cornes hère upon appeal from a decree of the district 
court, district of Connecticut (107 Fed. 744), in favor of libelant for 
$1,947, with interest and costs, out of the proceeds of sale of a dredge 
and four scows. 

Le Roy S. Gove, for appellant. 
Howard H, Knapp, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit 
Judges. 
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PER CURIAM. The Bridgeport Towing Line is a partnership, 
o! ■which John McNeil was managing partner. Morris B. _ Brain- 
ard was a contracter to dredge New London Harbor, and in 1899 
hîred bf the towing line a tug to do the towing necessary for the 
dredge Newport and four scows, 6, 7, 9, and 10, in the harbor of 
New London, for the sum of $800 per month. The tug Confidence 
was sent to New London, and performed the required services for 
the dredge and scows from August 3, 1899, to December, 1899. A 
balance of $1,947 was and is unpaid. Brainard was a nonresident 
of Connecticut, and was apparently not a permanent résident in 
any state. He made the agreement by letter and téléphone or tele- 
graph, and in October, 1899, wrote Capt. McNeil to send bills for 
towing made out for the months worked and against the dredge 
worked for. He was in poor crédit, in straits for money, and the 
services were rendered upon the crédit of the dredge and scows. 
In December, 1899, he became deeply insolvent, his creditors, among 
them the Bridgeport Towing Line, libeled the vessels, and his con- 
duct showed that he knew that the debts had been incurred upon 
their crédit. The claims amounted to some $15,000 or $16,000. By 
agreement of the claimant, Laughlin, and ail the other parties, the 
dredge and scows were sold, and the proceeds, amounting to some 
$9,000 or $10,000, were paid into court. The Bridgeport Towing 
Line libeled the dredge and scows in one libel for its entire debt. 
A decree for $1,947, interest and costs, amounting to $2,180.93, 
against the dredge and scows and their avails, was rendered, from 
which Joseph Laughlin, the claimant, appealed. He had made claim 
to the scows, averring that he was their owner, and had filed a libel 
against the dredge for moneys advanced for her benefit and for 
the charter hire of the scows. The commissioner found that the 
«vidence did not show a bona fide valid transfer of the scows to 
Laughlin, and dismissed his claims for advances and charter hire. 
The disallowance was sustained by the court. The évidence fully 
justifies the finding of the commissioner that the alleged transfer 
was fraudulent and void as against the creditors of Brainard. From 
-the decree of the court dismissing his libel Laughlin did not appeal, 
and he is now, as against creditors, without title to any of the avails 
of the vessels. 

We agrée with the district judge, who said that "upon the prac- 
ticaily undisputed évidence" he found "that there was a common 
understanding and intention that there should be a lien for thèse 
supplies and repairs." The case is eminently one where "personal 
crédit of the owner, instead of the vessel, was in the highest degree 
improbable." The Havana (D. C.) 54 Fed. 201. 

The claimant specifically objected to the libel, and attacks the de- 
cree because it established a joint lien against the avails of the five 
vessels, and for services rendered by contract to or for the benefit 
of a number of vessels a joint lien is not permissible, and should 
not hâve been sought in a single libel. 

In Saylor v. Taylor, 23 C. C. A. 343, 'J^ Fed. 476, the court of 
appeals for the Fourth circuit afErmed a decree of the district court 
for the Eastern district of Virginia, which sustained a libel in be- 
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half of the owners of a tug for services în towing a dredge and 
scows, and decreed a lien on the proceeds of the sale of the dredge 
and scows, but it does not appear that any question was raised as 
to the validity of a joint lien. In Munn v. The Columbus (D. C.) 
65 Fed. 430, the précise point was presented, libelant undertaking 
to enforce a supposed joint lien against a dredge and scows for 
the entire price of ail the services rendered to thèse vessels and 
others of the same plant. The district court held that there could 
be no joint hen for several services. Appeal was taken to the cir- 
cuit court of appeals for the Third circuit, which affirmed the déci- 
sion below, saying : 

"To sustain this libel would be to apply the law of admiralty lien in a 
manner for which there is no précèdent. The cases eited for the appellant 
do not support hls contention. The Alabama (C. C.) 22 Fed. 449, decided 
nothing but that a dredge which is used in connection with a scow is itself 
a vessel, within the maritime law; but, conceding this, it does not follow 
that several dredges and several scows, even when used together, constitute 
but a single vessel; and the cases which hold that the wrecking apparatus 
of a wrecking schooner (The Edwin Post [D. 0.] 11 Fed. 602), the whaling 
beats of a whaling ship (Hoskins v. Pickersgill, 3 Doug. 222), and the boats 
carried on deck or towed astern a fisliing schooner (The Merrimac [D. C] 29 
Fed. 157), may be regarded as part of the craft to which they respectively 
belong, are not authority for the proposition that a number of distinct ves- 
sels are to be treated as one thing, merely beeause they happen to be asso- 
ciated in the same enterprise." 

We concur in this conclusion, 

The circumstance that in the proceeding brought by Laughlin 
to enforce claim for advances and charter it was held that the trans- 
fer of the vessels to himself was not bona fide and void as to cred- 
itors does not change the situation. As against Brainard the transfer 
was valid. Laughlin is the claimant, has appealed, and is as much 
entitled to raise the objection as Brainard would be if he were claim- 
ant. What disposition may be made of the money in the registry 
of the district court — which that court decreed should be paid to 
the towing company — is a question which we cannot détermine on 
the présent record, since we are not advised whether ail others who 
were held entitled to share in the proceeds were paid in full. As 
against creditors of Brainard, whatever title Laughlin got by the 
attempted transfer cannot avait him. 

The decree is reversed, with costs, and cause remanded to the dis- 
trict court, with instructions to decree in conformity with the views- 
expressed in this opinion. 

SHIPMAN, Circuit Judge. I dissent from the conclusion of the 
majority of the court in the above-entitled cause, which reverses 
the decree, and directs the district court to enter a new decree in 
accordance with the opinion, beeause I think that the original de- 
cree should not be changed. I concur in the conclusion that a 
joint hen for the entire value of the services separately rendered 
to a number of vessels is not, as a rule, to be enforced against the 
whole number of vessels, although they were associated in one en- 
terprise, and the services were performed under a single contract, 
but do not think that a reversai of the decree is called for under 
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the cîrcumstances of this case, as disclosed in thc opinion of the 
majority. Services were rendered by the libelant to the dredge and 
four scows, upon their crédit, for which about $2,000 are due. The 
amount and vahie rendered to each vessel could hâve been ascer- 
tained by the district court. The record shows that the services 
were rendered about equally. The aggregate amount is unques- 
tioned, and the money in the registry of the court due to other 
Henors has been distributed without objection. 

Laughlin alone makes the point that, as the decree was for a 
joint lien, it should be reversed. The opinion of the majority finds 
that he is, as against creditors, without title to any of the avails 
of the vessels. He is entitled to raise the objection because there 
was a paper transfer of the scows to him from Brainard, but, as 
against creditors of Brainard, whatever title he got by the attempted 
transfer cannot avail him. In this position of affairs, Laughlin be- 
ing the only appellant and being unable to gain any advantage by 
a new decree or to vary the old decree in favor of himself, and there 
being no other dissatisfîed lienor, I see no advantage in reversing 
the decree or of having an additional hearing in the district court. 
The money now in the registry of the court from the avails of the 
libeled vessels equitably belongs to the Bridgeport company, com- 
plète justice will be done by an affirmance of the decree, and I do 
not think that the payment of this debt should be delayed by the 
interposition of this court. 



LANGAN V. TYLER. 

(Circuit Court of Appeals, Second Circuit. February 25, 1902.) 

No. 42. 

Masteb and Servant— Création of Relation— Volcntart Assistance of 
Servant. 

One who renders temporary service In assisting a sei-vant in his 
work, at the latter's request, without expectation of pay. and vrhere the 
master had no knowledge of the performance of the services, and the 
servant no authorlty to employ help, does not thereby become a servant 
of the master so as to charge the latter with the active duty of providing 
him wlth a safe place In which to work. 

Bamb. 

Plaintiff's Intestate, at the request of defendant's servant, employed to 
run an elevator In defendant's building, asslsted the latter in taking apart 
an electrlcal machine used to furnlsh power for the elevator, which the 
servant thought dld not work properly. The servant had no authorlty 
to bave the work done, bis instructions being to report any defects or 
needed repairs in ail cases to defendant's agent in charge of the building. 
Nelther défendant nor his agent had any knowledge of the service, which 
was rendered without expectation of pay. After the machine had been. 
put together agaln and started, plalntlffs Intestate was kllled by the 
giving way of a hanger in the machinery room. Held, that the deceased 
was not a servant of défendant to whom the latter owed the duty of 
care In providing a safe place to work, and that défendant was not liable 
for his death, even though défendant may hâve been chargeable with tha 
notice of the détective condition of the hanger. 
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In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon a writ of error by the plaintifï below to 
review a judgment of the circuit court, Eastern district of New York, 
entered upon direction of a verdict in favor of défendant below. The 
facts appear in the opinion. 

R. J. Moses, for plaintifï in error. 

F. V. Johnson, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintifï sued as administratrix of 
Thomas Langan, deceased, to recover damages, on the theory that 
the accident which caused his death was the resuit of négligence for 
which the défendant should be held responsible to his estate. Langan, 
a man 33 years of âge, was the brother-in-law of Anthony Brennan, 
aged 22, who was in the employ of défendant. He himself was en- 
gaged running a stationary engine on premises a few blocks away from 
defendant's, and used to do odd jobs as he got a chance, putting in 
batteries and electric bells and repairing electrical apparatus. Bren- 
nan was employed in defendant's building 39 Great Jones street, 
having been hired by a Mr. Talmadge, who represented the owner as 
agent, in charge of the premises. Brennan's duties were to run the 
elevator and take care of the boiler and keep the place clean. He 
had been instructed that if anything was the matter with the machine, 
if he needed any assistance, he was to report to Talmadge ; that, no* 
matter what was out of order, he was to sec him first. Talmadge 
used generally to come on Tuesdays to inspect the premises, though 
some times he would not come for two weeks. The accident happened 
on February 9, 1899. For some time prier thereto the elevator had 
been "running ail right." Brennan testified that he ran the elevator 
throughout the day (February 9 from 7 a. m. to S p. m.) ; that he 
ran it the day before, and everything ran properly ; that the only thing 
he noticed about it was that it did not make, as he thought, its proper 
speed; that in ail other respects he saw nothing defective; he could 
control it to stop it anywhere he saw fît ; that there was no apparent 
defect in it ; and he ran it up till 5 o'clock, and the only objection he 
found was that it ran slowly. After he had shut down at 5 o'clock 
Brennan tried to téléphone to Talmadge, but the latter was not in. 
He then, about 5:15 p. m., went where Langan was employed, and 
asked him to come over. On one occasion, about three months beforei 
the accident, when the commutator was sparking, he had, of his own 
motion, brought Langan over to fiix it. He had subsequently men- 
tioned this circumstance to Talmadge. On the occasion in question 
hère, Langan came over to defendant's premises about 7 p. m., and 
went with Brennan into the machinery room. The two men took the 
machine apart, and after working over it about an hour put it together 
and started it. The détails of the accident are not material, — décèdent 
was killed by the giving way of a hanger ; and there was évidence in 
the case, somewhat contradictory it is true, from which a jury might 
perhaps hâve reached the conclusion that the défendant was charge- 
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able with the knowledge that for some time past its fastening had not 
been secure. 

The brief of plaintiff seeks to sustain a right to recover upon the 
principle that a master is bound to provide a safe place to work in, and 
is responsible to his employé for an injury sustained by the latter from 
a defect in the building where he works, which the employer knew of, 
or might hâve known of, by the exercise of ordinary care. The only 
question in the case, as presented hère, is whether or not Langan's 
légal relation to défendant at the time of the accident was that of serv- 
ant to master. Langan was not employed by Tyler, nor by Tyler's 
agent, Talmadge. He was a volunteer, assisting his brother-in-law 
at the latter's request, without expecting any compensation therefor 
from défendant. There are many cases in the books treating of the 
légal relation of a volunteer who undertakes to assist the servants of 
a master. Most of them deal with the question whether the master is 
liable to him for the négligence of the servants with whom he works. 
Where there is some personal interest on the part of the plaintiff in 
having the work done, as where a passenger on a street car helps to 
push it back over a switch, or a teamster helps the driver of a team 
ahead of him to repair some break-down which obstructs the road, 
or helps the servants of another to load his own cart with coal, it has 
been held that the relationship between the volunteer and the serv- 
ant's master is not such as to warrant the application of the rule which 
relieves the master from any obligation to respond. Railway Co. 
V. Bolton, 43 Ohio St. 224, i N. E. 333, 54 Am. Rep. 803 ; Holmes v. 
Railway Co., L. R. 4 Exch. 254, L. R. 6 Exch. 123. There are other 
cases which hold that a mère volunteer, without any personal interest, 
cannot recover when the injuries resuit from the négligence of those 
servants with whom he works, not upon the ground that by volunteer- 
ing he has made himself their fellow servant and established with their 
employer the légal relation of master and servant, but upon the ground 
that he cannot thus put himself in a better position than the servants 
he volUnteers to help. So where servants of a railroad company were 
busy at i tumtable, which moved with difïiculty, and the plaintiff, ob- 
serving them, called out to wait a moment and he would help them, 
and did so, and was injured by their négligence, the court said : "He 
cannot, by volunteering his services, hâve any greater rights, or im- 
pose any greater duty, on the défendant than if he was a hired serv- 
ant." Degg V. Railway, i Hurl. & N. 773. So, in another case, the 
court said: 

"One who voltinteers to assoclate himself with the defendant's servant In 
the perfoi^mance of the defendant's work, and thls wlthont the consent, or 
even the knowledge, of the défendant, cannot stand in a better position than 
those with whom he associâtes himself In respect of their master's liability. 
He can Impose no new or greater obligations on the employer than those to 
whlch he was subject in respect of the employed." Potter v. Faulkner, SI 
Law J. Q. B. 30. 

Thèse authorities, however, come far short of sustaining the propo- 
sition that the volunteer may by volunteering to act make himself a 
servant, and impose upon the master obligations which the latter 
owes only to his servants. 
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As was stated before, neither défendant nor defendant's agent ever 
employed Langan. To Brennan no authority to employ extra help, 
or to sélect individuals to make repairs, or to improve the running of 
the elevator, was ever intrusted. The mère circumstance that three 
months before he had invited his brother-in-law to remedy the spark- 
ing at the commutator, and had told Talmadge he did so, to which the 
latter did not object, is not sufHcient évidence of authority to employ 
an additional temporary servant to help do the master's work. The 
plaintifï's counsel submits the following proposition: 

"Where the services are rendered by request of the man In charge, though 
the person assisting expects no pay, and Is employed for a mère temporary 
purpose, he Is for the time belng a servant, and entitled to the same protec- 
tion as any other servant" 

The cases cited on the brief, however, do not support this broad 
statement. Railway Co. v. Bolton, 43 Ohio St. 224, i N. E. 333, 54 
Am. Rep. 803 ; Degg v. Railway Co., i Hurl. & N. TJJ,, and Potter 
V. Faulkner, 31 Law J. Q. B. 30, hâve been referred to supra. In 
Bradley v. Railroad Co., 62 N. Y. 99, the track master, who engaged 
plaintiff to scrape snow with his team, had express authority to hire 
extra help when occasion required. The language of the proposition 
in the brief is evidently taken from Johnson v. Water Co., 71 Wis. 
553> 37 N. W. 823, 5 Am. St. Rep. 243, where the court says : 

"Plaintiff was engaged In defendant's work at the request of the man in 
charge of the work:; and although it may be said that he was working for 
a mère temporary purpose, and that the plaintiff was not expectlng any pay 
for the worli done, and In that sensé the employment was voluntary, still, 
belng in the defendant's employment at the request of its servant or f oreman, 
he was not a trespasser, and he was at the time belng the servant of the 
défendant, and entitled to the same protection as any other servant of dé- 
fendant and probably subject to the same rlsks of Injury from the négligence 
of hls fellow servants." 

In that case plaintiff was in the employ of contractors who were 
digging a ditch for défendant. Other men were in the same trench, 
laying pipe and calking it for défendant. He was called by one 
George G. to help them, and the accident happened apparently because 
an insufïicient force was employed in the laying and calking. But it 
should be noted that the case came up on demurrer, and the com- 
plaint alleged that one "Pooley was the superintendent of said défend- 
ant, and as such superintendent had charge of said work of calking, 
and employed men to do such work, and when he was ofif George G. 
was authorized by Pooley to hâve control of the work and of the men 
who were assisting in such work." In Wiggett v. Fox, 11 Exch. 
832, it was held that a subcontractor and his servants were the fellow 
servants of workmen employed by the contracter. In Warburton v. 
Railway Co., L. R. 2 Exch. 30, the porter of a railroad company was 
held not to be the fellow servant of an engine driver of another rail- 
road, both roads using the same station. In Abraham v. Reynolds, 
6 Jur. (N. S.) 53, it was held that the servant of a carter who called to 
receive a baie of cotton and brought the rope with which to lower it 
was not the fellow servant of the employés of the owner of the. baie 
who undertook to lower it. In Railroad Co. v. Harrison, 48 Miss. 
112, 12 Am. Rep. 356, the injured person was defeated on the ground 
of contributory négligence. 
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The last case cîted to sustain the proposition that the request of an 
unauthorized servant is sufficient to transform a volunteer into a serv- 
ant supports no such proposition. A fireman, acting as engineer on 
a railroad train, which was at a water station, asked a young boy to 
tum on the water. The boy was climbing on the tender to put in the 
hose, when other cars struck the car attached to the engine and 
knocked him off. The court said : 

"In ellmbing the slde of the tender at the request of the fireman, to perform 
the fireman's duty, he dld not corne withln the protection of the company. 
To recover the company must hâve corne under a duty to hlm which rendered 
hls protection necessary. • » • The boy was where he had no right to be, 
and where he had no right to clalm protection, — where the company was in 
use of Its private ground, and was not abusing Its privilèges, or trespassing 
on the rlghts or Immunities of the public. The only apology for hls présence 
there Is the unauthorized request of one who could not delegate his duty, and 
had no excuse for vlsiting his principal with his own thoughtless and foollsh 
act" Flower v. Railroad Oo., 69 Pa. 210, 8 Am. Rep. 251. 

To the same efifect is Rhodes v. Banking Co., 84 Ga. 320, 10 S. E. 
922, 20 Am. St. Rep. 362, where brakemen asked a boy to help them 
pull a car, and he did so. "The plaintiff's son," says the court, "was 
not a fellow servant with the servants of the défendant in error. To 
be the servant of another, there must be some contract or some act 
on the part of the master which recognizes the person as a servant, 
either express or implied." In Everhart v. Railroad Co., 78 Ind. 292, 
41 Am. Rep. 567, plaintifîf was returning home along 0. street intersect- 
ed by defendant's tracks on which several flat cars were slowly moving. 
An employé of défendant, who was employed about such tracks, re- 
quested plaintifif to get upon one of said cars and apply the brake. He 
did so, and was injured. The court says : 

"If the plaintifC were to be regarded as having been the servant of the 
défendant, it would seem that he could not recover for the in jury caused 
by the négligence of his fellow servants. But it seems to us that • * * 
he cannot be regarded as having been the servant of the défendant. He was 
not requested or directed to man the brake by any one that is shown to 
hâve had authorlty from the défendant to make such employment * * » 
The plaintifif was a mère volunteer, consenting, at the request or direction of 
the défendant, to perform service which should hâve been performed by the 
employés themselves, and, while he cannot be regarded as an employé, he 
Is in no better condition than if he had been. Nor is he In any better condi- 
tion legally than If he had been a mère intermeddler, undertaking to perform 
the service without request or direction from any one, because, as we hâve 
seen, he was not requested or directed to gét upon the car and apply the 
brake by any one having power from the défendant to authorize him to do 
so. The défendant owed him no duty either as an employé, passenger, or 
traveler upon a hlghway crossed by the railroad. Under the clrcumstances, 
the authorltiés above cited make it clear that the défendant Is not liable. 
If there had been an urgent necèssity for some one other than an employé 
of the défendant to get upon the car or cars and apply the brakes, in order 
to prevent a destruction of human life or valuable property, possibly the case 
might be différent, but no such necèssity was shown." 

See, also, Church v. Railway Co., 50 Minn. 218, 52 N. W. 647, 16 
L. R. A. 861. In that case plaintifif was requested by the head brake- 
man of a wrecking train to assist in switching the cars. The court 
held that it "was necessary for the plaintifif to establish, as the essen- 
tial foundation of his right to recover, the existence of the relation 
of master and servant between himself and the défendant company, 
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and this, in turn, depended upon the authority of the head brakeman 
to employ him to assist in the switching." It says : 

"In our opinion, none of the évidence introduceâ or offered liad any ten- 
dency to prove any such relation between plalntlff and défendant, or any 
such authority on the part of the head brakeman. The faet that plalntlff 
had been or was in the employment of the détendant elsewhere is wholly 
unimportant. He was not at the station on defendant's business. He waa 
not an employé of défendant at that place or as to the switching of that 
wrecklng train. The case stands preclsely as If the head brakeman had 
called on any other bystander at the station to assist. Whlle the head brake- 
man had charge of the movements of the train In doing this switching during 
the temporary absence of the conduetor from the cars on other business, yet 
this was the entirc scope and extent of his authority. The conduetor had not 
abdicated the gênerai charge and control of the train or turned it over to the 
brakeman. ïhe latter had no authority, actual or apparent, express or im- 
plied, either from custom or from any présent pressing emergency, to employ 
additlonal brakemen, either permanently or temporarily. It was wholly im- 
materlal whether two brakemen were or were not sufBcient to do the switch- 
ing. Even if they were not, that fact would not, under the circumstances, 
give a mère brakeman authority to employ an additlonal force. If any one 
on the ground had any implled authority to do so it was the conduetor, who 
had charge and control of the train. In doing what he did the plaintifl: was, 
therefore, a mère volunteer, and as such assumed ail the risks incident to the 
position. The défendant did not bear to him the relation of master or em- 
ployer, and owed him no duty as such." 

In Morris v. Brown, m N. Y. 318, 18 N. E. 722, 7 Am. St. Rep. 
751, plaintiff's intestate was an engineer, who, when going to inspect 
the tunnel for the Croton aqueduct, rode (as he often had ridden be- 
fore) on a returning dump car of the défendants, who were excavating 
the tunnel. Eventually this turned out to be an unsafe way of getting 
to his destination. In the opinion is found the following : 

"Plalntiff did not acquire any right to be upon the car through any consent 
or act or acquiescence on the part of the défendants. The brakeman of the 
car had known it, but neither his knowledge nor assent eould bind de- 
fendant. He was not their agent for that purpose. It is a gênerai proposi- 
tion that a master is chargeable with the conduet of his servant only when 
he acts in the exécution of the authority given him. * * • In the case 
before us the brakeman was never told or authorized to carry any person, 
and if he acquiesced in, or by silence consented to, the intestate's going in 
upon the cars, there is no évidence that in doing so he was acting in the line 
of his duty or within the scope of his employment. The deceased had, In 
fact, ridden upon the car. He had done so under no other permission,— a 
volunteer, but in safety. In each instance, however, he must be deemed to 
hâve assumed the rlsk, and this last time he was unfortunate. The con- 
séquences of that misfortune should not be thrown upon the défendants." 

It will be remembered that the only négligence charged upon de- 
fendant in the case at bar is the failure to keep the hanger securely 
afïixed to its place, or to discover from reasonably careful inspection 
that it was loose and likely to give way under strain. This measure of 
active vigilance to secure a safe place to work in and safe appliances 
to work with may be required of the master by the servant he has em- 
ployed, but is not due to a stranger. A leading case in this state is 
Larmore v. Iron Co., lor N. Y. 393, 4 N. E. 752, 54 Am. Rep. 718. 
There plaintifï went upon premises of défendant to solicit employment. 
He passed near a pièce of machinery for raising ore. The machine 
was defective, and by its breakdown while he was near it he was in- 
jured. He insisted that défendant was négligent in omittïng to take 
114 F.-^8 
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affirmative Ineasures to ascertain and remedy defects. The court held 
that as to persons standing in certain relations to défendant a duty 
rested upon the company to exercise reasonable care in the main- 
tenance and réparation of the machine; "but the plaintiff stood in no 
such relation to the défendant as imposed upon it the duty to keep 
the machine in repair. He was in every légal sensé a stranger to the 
défendant. * * * There is no négligence, in a légal sensé, which 
can give a right of action, unless there is a violation of a légal duty 
to exercise care. The duty may exist as to some persons and net as 
to others, depending on peculiar relations and circumstances. * * * 
In the case before us there were no circumstances creating a duty on 
the part of the défendant tO' the plaintiff to keep the machine in re- 
pair. * * * The machine was not intrinsically dangerous. The 
plaintiff was a mare licensee. The négligence, if any, was passive, and 
not active of omission and not of commission." The same principle 
is enunciated in Nicholson v. Railway Co., 41 N. Y. 529, where the 
court says: 

"Plaintiff had an Implled license to cross at that point, and henee he was 
lawfuUy there. He was not there by Invitation of the défendant nor in the 
business of défendant • • • While he was lawfully there he had no 
right, as agalnst the défendant, to be there. , It could at any tlme hâve re- 
volîed the Ucense. * • • Défendant owed the intestate no active duty. 
It owed hlm no duty whatever, except such as every citizen owes another. 
It had no right Intentlonally to injure him, and woiild be liable If It needlessly 
or carelessly Injured him whlle performing its own business. It owed him 
a duty to abstaln from injuring him elther intentlonally or carelessly, but 
it dld not owe hlm the duty of active vigilance to see that he was not In- 
jured whlle upon Its land merely by permission." 

In our opinion, the direction of a verdict in favor of défendant was 
correct, and the judgment is aifirmed. 



UNITED STATES v. ST. ANTHONT R. CO. 

(Circuit Court of Appeals, Ninth Circuit March 3, 1902.) 

No. 731. 

1. Public Lands — Cottino Timbek — Kight dp Railkoad. 

Under Act March 3, 1875, § 1, grantlng rallroad companles the right of 
way through public lands, with right to take from public land "adjacent" 
to the Une of rallroad timber necessary for the construction of the road, 
timber eut at a distance from the road of 17 to 23 miles by air line, 20 
to 25 miles by wagon road, and 22 to 26 miles by the wlndings of a river 
âown whlch some of it was floated, was taken from "adjacent" land, 
wlthin the meaning of the act; It appearlng that It was a barren, f rontier 
country, wlth no sultable timber nearer than that taken, and that the 
lands from whlch It was taken were materially beneflted by the road, 
and the timber could be hauled that distance wlth reasonable profit 

8. Statctk— Construction. 

In Act March S, 1875, f 1, the meaning of the word "adjacent" as 
applied to public lands, should be determlned by the évidence In eaeh 
partlcular case. 

In Error to the Circuit Court of the United States for the Southern 
Division of the District of Idaho. 
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Thls Is an action to recoTer from the défendant In error the value of tlmber 
eut by It upon the public lands of the United States In Idaho for use In the 
construction of the railroad of the défendant In error. After the flllng of 
complajnt and answer, the case was submltted to the lower court upon an 
agreed statement of facts, substantlally as follows: The plalntlff In error 
was the owner and In possession of the lands described In the complaint. 
During the summer and fall of the year 1889 the défendant In error, an Idaho 
corporation, entered upon the said lands, and, through Its agents and repré- 
sentatives, eut and renioved therefrom 1,682,975 feet of tlmber, of the manu- 
factured value of $12.35 per thousand feet, and of a stumpage value of $1.50 
per thousand feet, and used the same in the construction of Its railroad 
between Idaho Falls, In Bingham county, and St. Anthony, in B^emont 
county, State of Idaho, a distance of approximately 40 miles. Said railroad 
passed through public lands of the United States, and the défendant in error 
had duly complied with ail the requirements of the act of March 3, 1875, 
granting to railroad companies the right of way through the public land of 
the United States, and became entitled to the beneflts and privilèges thereln 
granted to railroad companies. ïbe tlmber was eut at a distance from the 
road of 17 to 23 miles by air Une, from 20 to 25 miles by wagon road, and 
from 22 to 26 miles following the windings of the river, down which much 
of the timber was rafted. The remaining portion was hauled by wagon, the 
road being a good one, wlth no unusual grades; and the timber could be 
hauled by wagon to the place where it was used with reasonable profit. 
There was no other suitable timber-bearing land upon either side of the Une 
of the railroad as near as were tUe lands in question, and said lands were 
so situated with référence to said railroad as to be benefited thereby. It is 
admitted that the défendant in error, in going upon said lands and cutting 
and removing timber therefrom, did not act under a mistake of fact, but be- 
lieved tliat it had the right to do so, using ordinary care and prudence, and 
acting under the advice of its counsel. Upon the questions involved in this 
statement of facts the court below rendered its décision in favor of the de- 
fendant railroad Company, and the plaintifC sued out a writ of error thereupon 
to this court. 

R. V. Cozier, U. S. Atty. 

P. L. Williams and F. S. Dietrich, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
assignments of error présent this question: Were the lands from 
which the timber was eut by the défendant in error "adjacent" to the 
line of its railroad, within the meaning of the act of March 3, 1875? 
Section i of the said act provides : 

"The right of way through the public lands of the United States Is hereby 
granted to any railroad company duly organized under the laws of any state 
or terrltorj', • * * which shall hâve filed with the secretary of the in- 
terior a copy of its articles of incorporation and the proofs of its organiza- 
tion under the same, to the extent of one hundred feet on each side of the 
central line of said road; also the right to take from the public land adjacent 
to the Une of said road, materlal, earth, stone and timber necessary for the 
construction of its said railroad." 18 Stat. 482. 

It is contended by the plaintifif in error that the word "adjacent," 
in this section, should be construed to mean "in proximity to," "con- 
tiguous," or "near" the line of the railroad, and that the distance of 
17 to 26 miles cannot reasonably come within such a définition. The 
section has been variously construed by the trial courts, but not 
definitely passed upon by the court of last resort. In U. S. v. Denver 
& R. G. R. Co. (D. C.) 31 Fed. 886, the court construed the language 
of the act as intending to indicate such timber and other materials as 
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could be cônveniently réached by ordinary transportatîon by wagons, 
In U. S. V. Chaplin (C. C.) 31 Fed. 890, land was declared to be 
"adjacent," within the purpose and intent of the act, when by reason 
of its proximity thereto it is directly and materially benefited by the 
construction of the railroad. And in U. S. v. Lynde (C. C.) 47 Fed. 
297, 300, the court expressed the opinion that just what should be con- 
sidered adjacent land must be determined by the évidence in each par- 
ticular case. The latter view has met with the approval of this court, 
as indicated by the opinion of Judge Hawley in Stone v. U. S., 12 
C. C. A. 4SI, 64 Fed. 667, 29 U. S. App. 32. No exact définition was 
there attempted, the court merely holding that, "under the facts pre- 
sented," a reasonable construction of the language of the act would 
not permit the timber land in question to be deemed adjacent to the 
line of railroad of the défendant compâny. This décision was affirmed 
by the suprême court of the United States (Stone v. U. S., 167 U. S. 
178, 191, 17 Sup. Ct. 778, 42 L. Ed. 127), without further determining 
the boundary of adjacency contemplated by the act of congress. The 
court concurred with the view expressed in Denver & R. G. R. Co. 
V. U. S. (C. C.) 34 Fed. 838, 841, that congress did not intend to grant 
anything like a gênerai right to take timber from land where it was 
most convenient, but, other than this expression, did not attempt to 
interpret the language of the act, and left the décision dépendent upon 
the particular facts presented. 

It is well settled that, while public grants are to be construed strictly 
against the grantees, they are not to be so construed as to defeat the 
intent of the législature, or to withhold what is given either expressly 
or by necessary or fair implication. And to ascertain that intent it is 
often necessary to look to the condition of the country when the acts 
were passed, as well as to the purposes declared on their face, and read 
ail parts of them together. Railroad Co. v. Barney, 113 U. S. 618, 
625, 5 Sup. Ct. 606, 28 L. Ed. 1109. In U. S. v. Denver & R. G. R. 
Co., 150 U. S. I, 15, 14 Sup. Ct. II, 37 L. Ed. 975, this rule of con- 
struction was held to be properly applicable to the act of 1875 in con- 
troversy in the présent action. In that case the timber was eut from 
lands adjacent to the line of railway of the défendant, but was used 
in the construction of its road at points distant from the place at which 
it was taken. Under the rule of construction above stated, it was held 
to be the purpose of congress to aid railroad companies entitled to the 
benefits of the act by conferring the right to take timber necessary for 
road construction from adjacent public lands, and use it upon distant 
portions of their lines. Applying, then, this libéral construction of the 
act to the facts before us, we are entitled to consider that the road 
under construction passed through a barren, frontier country; that, 
according to the admitted facts, there was no suitable timber upon 
either side of the said road nearer than the lands in question, and that 
said lands from which the timber was eut were near enough and so 
located with référence to said road as to be directly and materially 
benefited thereby ; that said timber could be hauled by wagon to said 
railroad with reasonable profit. Thèse conditions are important in 
considering whether the privilège conferred by congress has been 
properly exercised, and whether the mutual benefits contemplated by 
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the act are likely to be realized. The case of Bacheldor v. U. S., 28 
C. C. A. 246, 83 Fed. 986, presented a similar state of facts to the one 
at bar. Bacheldor, acting for the Denver & Rio Grande Railway 
Company, had eut timber from government land some 25 miles distant 
by wagon road from the line of railroad, in the construction of which 
it was to be used. No suitable timber could be found nearer. The 
trial court instructed the jury that the word "adjacent," as used in the 
act of congress authorizing the cutting of timber for railroad con- 
struction, meant the tier of townships lying adjoining on either side 
of the townships upon or through which the line and right of way 
of the proposed railroad passed. The suprême court of the territory 
of New Mexico aifirmed the conviction of Bacheldor, but the judg- 
ments of both courts were reversed by the circuit court of appeals for 
the Eighth circuit; Judge Thayer, speaking for the court, declaring 
that no court can say, as a matter of law, that a trespass was commit- 
ted because timber was taken from a place 25 miles distant by wagon 
road from the right of way of the railroad, but it should be left to a 
jury of the vicinage to détermine, under proper instructions from the 
court, whether the right accorded by the statute was fairly exercised; 
as congress intended it should be. The fact that congress did not in 
defînite terms limit the right to take timber and other materials to 
adjoining townships, but used the word "adjacent," — a purely relative 
term, which may be understood difïerently when applied to différent 
objects or under différent circumstances, — was there considered very 
persuasive évidence that congress did not intend to fix an arbitrary 
line, beyond which the right to take timber and other materials should 
not extend, but that its purpose was to leave such right to be governed 
by circumstances. It was further said : 

"Congress Intended to offer substantial inducements for tlie construction 
of railroads in certain sections of the country where timber suitable for 
railroad construction was known to be scarce, and in many places distant 
from the Unes of road to be beneflted, as they would be projected and buUt. 
For that reason it did not establlsh a flxed line on either slde of the right 
of way, which, If establlshed, would at times render the privilège of taking 
material valueless; but it chose to confer the privilège In such terms as 
would allow the land department, and courts and jurles as well, some discré- 
tion in determinlng, under différent conditions, what was a proper limlt 
wlthin which !t might be exercised. It accordingly authorized timber and 
other materials to be taken from adjacent lands, leavlng those whose duty 
It would be to see that the right was not abused, but was exercised In a 
reasonable manner, to décide in any given case whether the land from 
which material had been obtained was adjacent to the right of way, wlthin 
the splrit and Intent of the act" 

We are in accord with this construction of the act. And while, 
under some circumstances, the cutting of timber from public lands at 
a distance of from 17 to 26 miles from the line of railroad under con- 
struction would undoubtedly be deemed a trespass, as without the 
meaning of the word "adjacent" in said act, the circumstances of the 
présent case do not warrant such a holding. No injury appears to 
hâve been suffered by the plaintifï in error by reason of the act of the 
défendant in error. On the contrary, the land from which the timber 
was eut is admittedly benefîted by the construction of the railroad, 
and, under ail the conditions existing, it should be considered to be 
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"adjacent" to the line of raiiroad constructed by the défendant in error,. 
as contemplated by the act of 1875. 
The judgment of the circuit court is affirmed. 



PHILIPS T. TTJBNER. 

(Carcuît Court of Appeals, Flfth Circuit. Aprll 22, 1902.) 

No. 1,121. 

BANERUPTCT— JURISDICTION AS DEPENDENT ON CONSBNT. 

Bànkr. Act, § 23b, provides tliat suits by the trustée shall only be 
brought in courts wliere the bankrupt might hâve brought them unless 
by consent of the proposed défendant. Credltors flled a pétition in In- 
valuntary bankruptcy on the ground that their debtor had sold hls prop- 
erty to P. vclth Intent to prêter him, and at the same tlme obtalned 
an Injunctlon restraining an attachlng créditer from proceeding with 
hls attachment and the bankrupt and P. from attemptlng to take pos- 
session of the attached property, etc. P.'s motion to dissolve the in- 
junctlon was denied, and a référée appolnted to examine into the good 
falth of the sale to P., etc. Thereafter, the adjudication in bankruptcy 
having meanwhile been entered by default, the référée reported that 
P. had reasonable cause to believe the debtor insolvent at the time 
of the sale. P. filed a pétition in the district court reciting the prior 
proceedings and praying to hâve the referee's finding reviewed and 
the injunctlon dissolved. The trustée in bankruptcy answered, the an- 
swer belng made a cross pétition, and prayed an order requiring P. 
to account for and turn over the property. MelcH, that the district court 
had jurisdlctlon to make orders direeting P. to account for and tum 
over the property, the record sufflclently showlng that he had consented 
to the lltigatlon. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Mississippi. 

It appears from the record that several credltors of A, B. Wolf, holding 
daims for an amount sufflcient, flled a pétition In the district court to hâve 
him adjudged a bankrupt. The ground of bankruptcy alleged was that 
wlthin four months then next preceding he had sold and dellvered to the 
petltioner Philips, one of his credltors, ail of hls property, consisting of real 
estate, merchandise, choses in action, etc., with Intent to glve said Philips 
an unlawful préférence. Simultaneously a pétition was flled by the same 
credltors against the New Orléans Chemical Company, the sherlfC of Scott 
county. Miss., and said Philips, reciting the fact of the pétition in invol- 
untary bankruptcy having been filed, and the further facts that the said 
sale had been made to Philips with fraudulent intent; that the New Orléans 
Chemical Company had a few days before procured a wrlt of attachment 
against Wolf, which the plaintiff had levled upon a large part or the whole 
of the property of said Wolf, and was in possession of the sheriff, unless It 
Bhould, before action on the pétition, be replevled by Wolf or Philips. It 
was chargea that, if the chemlcal Company should be allowed to proceed 
with its attachment, It would be dlsposed of if not leplevied, and would be 
dlssipated, or be so Intermingled or confused as to defeat the purpose of 
the bankruptcy proceedings. An injunctlon was prayed for to restraln the 
, further prosecutlon of the attachment suit, and to prevent Wolf, Philips, 
and the sheriff from intermeddling with or recovering any of the property, 
and for the àppolntment of a receiver to take charge of the same until a 
trastee could be appolnted af ter an adjudication of Wolf as a bankrupt. 
An Injunctlon was: granted upon petltioner enterlng a bond In the sum of 
$2,000 to plaintift Philips. Philips, having been duly summoned, moved for 
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a dissolution of the Injunctlon four days later on affidavlts and testlmony. 
At the same tlme he flled an answer, clalmlug to hâve acquired the property 
from Wolf In good falth; that the price in hand paid was ail cash except 
$1,850 borrowed money owlng to him by Wolf. He also alleged that a small 
lot of flour, o( the value of $125, which had never belonged to Wolf, was in 
hls store with the stock bought of the latter. He denied the charge of having 
acquired Wolf's property in contravention of the banljrupt law. The mo- 
tion to dissolve, after argument by both parties, was denied, but the Injunc- 
tion was modified to the extent of allowing Philips to recover his flour. In 
the same order the matter was referred to the référée, Nugent, for fuU In- 
vestigation and finding as to the solvency of Philips, the bona fides of the 
transfer of said property, and of the solvency or insolvency of Wolf, and ail 
other material facts. On December 3, 1900, Wolf was adjudged bankrupt 
by default. ïhe référée reported, on December 28th, the facts as found by 
him. He found: (1) That Wolf was insolvent at the time of the transfer 
of the stocli of merchandi.se and accounts to Philips; (2) that $1,800 of the 
considération was a pre-existing debt; (3) that Philips had reasonable cause 
to believe that Wolf was insolvent at the time of the eonveyance. The re- 
port was filed December 28th. Subsequently Philips filed a pétition in the 
district court reciting ail prior proceedings and the appointment of a trustée; 
averriug that the référée erred in his finding that petitioner had reasonable 
cause to believe that Wolf intended to prêter him over his other creditors; 
alleged that the évidence, ail of whlch was on file, showed the contrary; 
and that he purchased the property in good falth for an adéquate considéra- 
tion. He prayed that his pétition be taken as an exception to the finding, 
and that the court would review the said évidence and finding of the référée, 
and dissolve its said restraining order. The attorneys for the creditors and 
for E. L. Tumer, the trustée, who had been appointed by the district court, 
accepted service of said pétition, and for the purpose of a speedy hearing 
on said pétition and such pleas, answers, or demurrers as they might présent 
thereto waived notice, and agreed that the same should be heard before the 
district judge on Aprll 5th thereafter. Thls agreement and waiver was made 
on March 29, 1901. On the next day a separate answer to Philips' pétition 
of review was filed by E. L. Turner, the trustée of the bankrupt, which 
maintained the correctness of the referee's finding, and repeated the alléga- 
tion of the unlawful préférence. This answer was made a cross pétition, 
and upon an averment that Philips had secured possession of the bankrupf s 
property, and had disposed of a portion of it, it was prayed that he be re- 
quired to account for and pay over the proceeds, as well as to aurrender 
what remained. Philips, who had filed the pétition which provoked this 
answer and cross pétition, and who had alleged the appointment or élection 
of a trustée for Wolf's estate, entered a motion to strlke out the answer of 
Turner, trustée, upon the grounds: First, that Turner was not a party, and 
was without Interest; and, second, because the court had no jurisdlction 
to détermine the alleged Interest of said trustée touching the matter about 
which relief was sought He also interposed a demurrer to the cross pétition 
for want of jurlsdiction, and because, as alleged, there was no law for 
grantlng the relief prayed for. The court entered a decree or order on 
May 9, 1901, overruling Philips' demurrer and motion, and directing Philips 
to render an account to the référée of ail property and efCects received by 
him from Wolf, the bankrupt, and to turn over and dellver to B. L. Turner, 
the trustée, the accounts and property remalning in his hands, and that he 
pay the ascertained value of such portion of the property as should not be 
surrendered. On the same day the court made an order reciting that It 
having been made to appear on the hearing of the issues on pétition of the 
creditors and of P. Philips, the claimant, that a portion of the assets and 
effects of the bankrupt were stlU in the possession of the sheriff of Scott 
county under writs of attachment, and that Philips, out of whose possession 
the same had been taken, had been requlred to surrender the same to E^ L. 
Turner, trustée, it was therefore ordered that the sherlfC deliver same to 
Philips, or, in hls absence, to B. L. Turner. An application was made for a 
writ of seizure and séquestration of Wolf's efCects in Philips' hands, adjudged 
to bave been transferred in fraud of the bankrupt law, and same was 
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granted. The pétition flied by Philips In tils court Is to revlew thèse orders 
of the district court. 

Geo. S. Dodds, Charles J. Boatner, and Mark M. Boatner, for peti- 
tioner. 
L. H. Doty and T. M. Miller, for respondent. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The only material question raised is as to the 
jurisdiction of the district court to make the orders and decrees relat- 
ing to the property transferred by the bankrupt, Wolf, to Philips. 
The petitioner, Philips, having voluntarily entered into the litigation 
in that court, cannot now be heard to deny its jurisdiction. By the 
terms of the bankruptcy act (section 23b) Philips consenting, the dis- 
trict court had jurisdiction of the questions litigated with him. The 
record, we think, shows that Philips consented to the litigation in the 
district court. 

On the authority of Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 1,. Ed. II 75, the judgment of the district court is afïirmed. 



TEXAS & P. RY. CO. v. SMITH et al. 

(Cil cuit Court of Appeals, Fifth Circuit Aprll 22, 1902.) 

No. 1,101. 

1. KArLROADS— Hand Cars— Injdrt to Employé — Négligence of Pellow 

Servants. 

A hand car is within the meaning of Acts Tex. 1897, p. 14, § 1, provid- 
ing that railroad compauies shall he liable for ail damages sustained 
by any servant or employé, whlle engaged in the work of operating 
thelr "cars, locomotives, or trains," by reason of the négligence of any 
other servant or employé, and tlie fact that such servants or employés 
weré fellow servants shall not destroy such liability. 

2. Bamb— Vice Principal — Right to Recotbr por Injuries. 

A foreman of a gang of men engaged in repairing the tracks of a 
railroad company is within the protection of the section recited (Acts 
Tex. 1897, p. 14, § 1), and the fact that by section 2 he is made a \.cii 
principal does not bar his recovering for injuries resulting from the 
négligence of the men uuder his control. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 

District of Texas. 

By an action commenced In the circuit court of the United States for the 
Northern district of Texas, Mrs. F. S. Smith, for herself and as next friend 
and guardian of her two minor chlldren, C. F. and B. S. Smith, sued the 
Texas & Pacifie Railway Company for damages on account of the death 
of F. S. Smith, her deceased husband, and the f ather of the minor chlldren. 
In her pétition she allèges that on April 11, 1809, Smith was In the employ 
of the défendant company as foreman of an extra gang of trackmen, whose 
duty it was to lay steel, etc., and, while thus employed, received certain 
Personal injuries which resulted in his death, while exerclsing due care; 
that the company was négligent in delivering to Smith a defective and un- 
safe hand car to be used by him and his men in the performance of their 
dutles; that at the time of receiving the injury Smith was riding on the 
front hand car, wlth a number of his men, returning from their work, and 
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that the rear hand car was defeetive, and, being operated by some of tho 
other men, was permitted by them to run into and colUde wltli the front 
car, and caused Smith to be thrown ofï and kllled; that one of the causes 
of the collision was the inability of the men on the rear hand car to control 
the same, by reason of Its belng In defeetive condition. It Is also alleged 
that the accident was dlrectly caused and contributed to by reason of the 
négligence and carelessness of the agents and servants in charge of the rear 
hand car, In permitting the same to run into and strike the front hand car, 
and that the company was liable by reason of such négligence; that the 
agents of défendant on the rear hand car were not fellow servants of Smith, 
under the statutes of Texas, and were engaged in the opération of one of the 
cars of the défendant, withln the meaning of the Texas statutes relating to 
the liability of railroad companies for Personal injuries; and that the rail- 
road Company was liable to plaintifC for the négligence of its servants and 
agents. The défendant answered, among other things pleading gênerai dé- 
niai, contributory négligence, act of fellow servant, and that Smith could, 
by ordlnary care, hâve known of and had knowledge of the condition of the 
hand car which was belng operated, and of the results which would foUow, 
and that he remained in the service with such knowledge, and assumed ail 
risk arising from the condition of the car. 

On the trial the material évidence was substantially as follows: That F. 
S. Smith was dead. That he left the plaintiff Mrs. P. S. Smith, hls sur- 
viving wife, and two miuor children, Courtney F, Smith and Bert S. Smith, 
and that during hls lifetime he had contributed toward their support an 
amount sufflcient to warrant the jury in the verdict given. The évidence 
also showed that the deceased was in the employ of the Texas & Pacific 
Railway Company just prior to his death as foreman of what is known as 
the "extra gang." This force consisted of from 15 to 20 men, whose business 
and duty it was to look after and repair the track, and to perform such 
other duties as might be required in the maintenance of said track. Thls 
extra-gang force had their headquarters at the town of Eagle Ford, on the 
Une of the Texas & Pacific Railway Company, and their section extended 
several miles west. AU of this force, except the deceased, Smith, were 
negroes; and ail worked together while engaged in the repairing and keeping 
the track in order, and were under the supervision and control of Smith. 
He kept their time, and had the power to hire and discharge them, and had, 
in fact, hired the most of the gang or force of men working under him at 
the time. He had been working as foreman of thls extra gang for about 
six weeks. Prior to that time he had been regular section foreman, working 
for the défendant company. He had worked awhile as extra-gang foreman 
in the yards at Ft. Worth, and then was moved with hls force to Eagle 
Ford; had been there just one day prior to the accident. This force had In 
use at the time two hand cars, which were used to carry the men and toola 
out to their work In the morning, and bring them In to their quarters in the 
evening. It was usual and customary for eight or ten men to ride upon 
each hand car. Thèse cars were propelled by levers, usually from four to 
six men on the car, working the lever while In motion, unless same should 
be golng down grade. It appears that on the 11 th day of Aprll, 1899, this 
extra gang had used two hand cars to go out to work about four miles 
from Eagle Ford, and after the day's work was through they got upon the 
hand cars for the purpose of returning to Eagle Ford. Smith, the foreman, 
got upon the front car, and took his seat upon the front part of the front 
hand car, with about six men with him. This car was set In motion, going 
toward Eagle Ford. Shortly afterward the remalnder of the men, to the 
number of about six or eight, got on the second car, and foUowed them. 
After proceeding on their way about 1% miles, the first or front car was 
run into or struck by the rear car, which caused Smith, who was seated on 
a water keg, to tall or be thrown f orward, so that the front car ran over him, 
Inflicting injuries upon him from which he died. The évidence shows, also, 
that this rear car which ran into the one upon which Smith was riding had 
been delivered to Smith, by the direction of the defendant's road master, 
that morning, at Eagle Ford, for use. 

E. Gréer, a witness for the plaintiff, testifled by déposition that the acci- 
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dent occurred about 30 minutes âfter 6, after they had done the day's work. 
and had gone a distance of about 1% miles frorâ where tiiey liad been at 
wQrk during the day. The front car, on which he was rlding, was larger 
than the second car. One Les Johnson, one of the laborers, was In charge 
of the second car, and, when the order to Qult work was given In the even- 
Ing by Mr. Smith, the hand cars were placed on the track by the men, and 
everything gotten ready to go back to Eagle Ford, and they started, and after 
they got started the car was going at a rapid rate of speed. At the tlme 
of starting, the front car was about 120 feet ahead of the second car, and 
when they reached the top of the grade, and started down, the second car 
ran into the flrst car, on whlch Smith was riding, which threw him over, and 
the car ran over him, whlch resulted in his death. The front car at the time 
of the accident was golng about 10 or 12 miles an hour, and where the ac- 
cident oceurred the ground was practically level. He gave It as his opinion 
that the brakes of the second car were in good condition, and It could hâve 
been stopped in about 60 feet, but dld not know when the man ou the rear 
car flrst applied the brakes. Wlll Hurd, another of the laborers, testifled with 
référence to the accident, and testifled that the brakes on the rear hand car 
were not in good condition, and that the brakes were defective. John Page 
and Wheeler testifled to the same eflfect The testimony of Murphy, Lothron, 
and Fitzgerald was to the effect that the rear hand car was in good condi- 
tion; that the accident was caused by the négligence of the men on the 
rear car, in allowing it to run too close to the front hand car, and in not 
stopping It in time to avold the collision; and that, if the brakes had been 
properly applied, the hand car could hâve been stopped. There was testi- 
mony also tending to show that Smith, the foreman, was gullty of négligence 
in allowing the men on the rear hand car to run too close to the front 
hand car. The testimony of the plaintifCs' witnesses Lesser and Lambert 
was to the efïect that tlie hand cars were kept a reasonably safe distance 
apart. Murphy, road master of the Texas & Pacifie Kailway Company, tes- 
tifled that he had gênerai supervision over the foreman, Smith; that he had 
been employed by him as foreman of the extra gang, and that he had been 
acting as such for about six weeks; that pi-ior to that time he had been a 
regular section foreman, and, as extra-gang foreman, Smith had power to 
employ and discharge ail hands who worked under him; that he had em- 
ployed some of those working under him at the time of the accident; tliat 
tlie car which caused the accident had been shipped to Smith for his use 
prier to that time, while Smith was working in the yards at Ft Worth, and 
then taken ofC and reshipped to him at Eagle Ford; that it had not been in 
the shop, but had been in use, and each foreman was supposed to inspeet 
the hand cars and see that they were kept in proper condition, and, if any- 
thlng was wrong about them, he was supposed to report it for repairs; that 
the foreman was supposed to look after and be responsible for hand cars, 
as there was no hand-car inspecter, but thls duty rested upon Foreman 
Smith, and he had never made any report or complained to him of the con- 
dition of the car. , 
The provisions of the Texas statute drawn In question are as follows: 
"Section 1. Bvery pCTSou, receiver or corporation operatlng a railroad or 
Street railway, the Une of whlch shall be sltuated in whole or lu part In thia 
State, shall be llable for ail damages sustalned by any servant or employé 
thereof while engagea in the work of operatlng the cars, locomotives or trains 
of such person, receiver or corporation, by reason of the négligence of any 
other servant or employé of such person, receiver or corporation, and the 
fact that such servants or employés were fellow-servants with each other 
shall not impair or destroy such liablllty. 

"Sec. 2. AH persons engaged in the service of any person, receiver or cor- 
poration, controlllng or operatlng a railroad or street railway, the Une of 
whlch shall be sltuated in whole or In part in thls state, who are entrusted 
by such person, receiver or corporation with the authorlty of superintendence, 
control or coiiimand of other servants or employés of such person, receiver 
or corporation, or with the authorlty to direct any other employé In the 
performance of any duty of such employé, are vice-prlncipals of such person, 
receiver or corporation, and are not fellow-servants with tbeir co-employés. 
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"Sec. 3. Ail persons who are engaged In the common service of snch person, 
recelver or corporation, controlling or operatlng a rallroad or Street railway, 
and who, whlle so employed, are in the same grade of employaient and are 
dolng the same character of work or service and are working together at the 
same time and place and at the same pièce of work and to a common piir- 
pose, are fellow-servants with each other. Employés who do not corne within 
the provisions of tnis article shall not be considered fellow-servants." Acta 
Sp. Sess. 1897, p. 14. 

Geo. Thompson and T. J. Freeman, for plaintiff in error. 
R. L. Carlock, for défendants in error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PER CURIAM. Substantially, only two questions appear to be 
presented by the record in this case: (i) Is a hand car within the 
meaning of the provisions of section i of the Texas statute? (2) 
Was the deceased, F. S. Smith, such an employé of the défendant that, 
under the terms of section i of the act, his représentatives can recover 
for his death, if caused by the négligence of the men working under 
him ? 

Without rehearsing or attempting to extend or elaborate the rea- 
soning that we iînd in reported cases infra, we content ourselves with 
expressing the view that the fair construction of the Texas statute re- 
quires that the first question stated above be answered in the affirma- 
tive. We cite, with approval both of its décision and of the reasoning 
contained in the opinion, the case of Benson v. Railroad Co. (Minn.) 
77 N. W. 798, 74 Am. St. Rep. 444; also the décision of the suprême 
court of Alabama in Railroad Co. v. Crocker, 11 South. 264. And 
we concur in the suggestion of counsel for the défendants in error 
that this construction of the statute receives substautial support from 
the décision of the court of civil appeals of Texas in the case of Rail- 
road Co. V. Baker, 58 S W. 965. 

We corne to the second question. As we understand it, the conten- 
tion of the plaintifï in error is that by reason of the fact that under sec- 
tion 2 of the Texas law the deceased was a vice principal of the plain- 
tifï in error, and not a fellow servant with his co-employés, had his 
injurias not resulted in his death he could not hâve recovered on ac- 
count of the négligence of thèse co-employés. While not distinctly 
so expressed, the argument seems to be that, from the fact that the 
deceased had the authority to choose his subordinates in the extra- 
gang force over which he was foreman, he assumed the risk of any 
injury resulting to himself from the négligence of any one of thèse 
15 or 20 men under his charge, and that, as against him, évidence of 
such négligence on their part is évidence of contributory négligence 
on his part, such as would bar him from recovery for injuries not re- 
sulting in his death, and therefore would bar the défendants in error 
from recovery in this case. If such is not the purpose and efïect of 
the argument, we are not able to see its appHcation. If such is its 
purpose and efïect, it does not appear tO' us to fînd any support in the 
authorities cited, and seems to us to be manifestly unsound. A care- 
ful considération of the provisions of the présent statute given in the 
statement of the case, and of the précèdent législation on that subject 
set out in the brief of the plaintifï in error, which we do not deem it 
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nécessary to qnote, does not lead us to conclude that the other sec- 
tions of thé statute should receive a construction that would bar the 
foreihan of a gang from the protection afforded by such section i. 

We do not deem it necessary to notice the other matters suggested 
in the argument by counsel for the plaintifï in error, further than to 
say that they do not commend themselves to us as having sufficient 
force to warrant us in setting aside the judgment of the circuit court. 

We conclude that that judgment was right, and it is therefore 
affirmed. 

PARDEE, Circuit Judge, dissents. 



CENTRAL OHIO E. CO. et al. v. MAHONET. 

(Circuit Court of Appeals, Sixth Circuit AprU 8, 1902.) 

No. 765. 

Remotal of Causes— Remot al to Fédéral Court— Joint Défendants. 

Under Rev. St. Ohlo, § 3305, declaring that, notwithstanding an Oliio 
corporation leases Its rallroad, it shall remain liable as If It operated the 
road, and "both tie lessor and lessee shall be jolntly Uable" to any 
person for négligence, and "may be Jolntly sued" in the state courts, an 
action by a citizen of the state, brought In the state courts, for a joint 
tort, agalnst the lessor of a rallroad, a state corporation, and the re- 
ceivers of the lessee, cltizens of another state, was Improperly removcd 
to the fédéral court on the pétition of the recelvers, alleging that the 
other défendant "had no Interest or llabillty jolntly wlth the recelvers"; 
plaintifE's pétition not presenting a separable, but a joint, controversy, 
though at the time of flling the pétition for removal the lessor had not 
been served with the summons, the sheriff's retum showing that It had 
not been found.i 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

• Thls was an action brought In a state court of Ohio by Mahoney, the de- 
fendant in error, agalnst thé , above-named plaintiffs in error, to recover 
damages for a Personal injury sustalned by him from the négligence of the 
above-named recelvers while they were operatlng the railroad of the Central 
Ohlo Railroad Company under an appointment made by the circuit court 
of the United States for the Southern district of Ohlo, in a case therein 
pending, in whlch the Mercantile Trust Company of New Yorlî was com- 
plainant, and the Baltimore & Ohlo Railroad Company was défendant; the 
îast-named company having theretofore been In possession of the railroad 
under a lease from the Central Ohlo Railroad Company. The pétition alleged 
the joint liabillty of thé Central Ohlo Railroad Company and the receivers, 
and prayed a joint judgment agalnst them upon the ground that a statute 
of the state imposed a joint liabillty upon the lessor and the lessee for 
damages arislng from the négligence of the lessee in operatlng ttie railroad. 
Section 3305 of the Revlsed Statutes of Ohlo provides that, wheu one rail- 
road company leases Its road to another, "the company to whom any railroad 
Is leased, If a corporation of any other state, shail be subject to ail the re- 
strictions, dfsabilltles and dntles of a rallroad company incorporated within 
thls state; and notwithstanding such lease the corporation of this state, 

1 Removal of causes In cases Involving separable controversies, see notes 
to Robbins v. Ellenbogen, IS C. C. A. 86; Meciie v. Valleytown Minerai Co., 
85 C. C. A. 155. 
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lessoT therein, shall remaîn Uable as If It operated the road Itself, and both 
the lessor and lessee shall be jointly llable upon ail rlghts of action accruing 
tx) any person for any négligence or default growing ont of the opération and 
maintenance of such railroad, or in any wise connected therewith, and may 
be Jointly sued in any of the courts of this state of proper jurisdiction, and 
prosecuted to final judgment therein as in other cases of Joint liability." 
Process was duly served upou the receivers, but the sherifC returned that 
the Central Ohio Railroad Oompany was net found. At this stage of the 
case the receivers removed the case into the circuit court of the United 
States upon their pétition settlng forth that they were citizens of Maryiand, 
and that the plalntlfif was a citizen of Ohio, and further that "the défendant 
the Central Ohio Kailroad Company had no iii.terest or liability Jointly wlth 
the said receivers of the Baltimore & Ohio Railroad Oompany." The plaintlff 
moved to remand upon the ground that the circuit court of the United States 
had not acquired Jurisdiction. This motion was overruled, and thereupon 
the Central Ohio Railroad Company appeared and flled a demurrer to the 
pétition. The receivers also demurred. Both demurrers were overruled. 
The défendants severally answered, — the receivers as well as the Central 
Ohio Railroad Company, — averring, among otlier things, that the receivers 
were not operatlng the railroad under the lease at the time of the plaintiff's 
Injury. The Issues being formed, the case was brought to trial, and re- 
sulted in a verdict and Judgment for the plaintiff, and the case was brought 
hère on writ of error, 

J. H. Collins, for plaintiffs in error. 

Emmett Tompkins and Thomas Steele, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the proceedings in the 
case a? above, delivered the opinion of the court. 

Wher this case was reached for hearing at a former term, the ques- 
tion of jurisdiction was brought to the attention of the court, and a 
grave doubt was expressed whether the case was properly removed 
from the state court ; but the case was permitted to be argued on the 
merits, and subsequently the following question was certified to the 
suprême court of the United States : 

"Is a suit reniovable from a state court to a United States court upon the 
pétition of the receivers alone, when the action is against receivers appoiuted 
by a United States court, and also against a corporation created under tbe 
laws of the state of which the plaintiff is a citizen, when the action is a 
single action against both défendants for a joint tort?" 

The question has been answered in the négative, and that answer 
practically détermines the course which we should take. For the 
statute upon which the action is founded, in creating the HabiHty, dé- 
clares that it shall be joint, and that the lessor and lessee may be 
jointly sued; and the plaintifï, in his pétition, pursues the défendants 
upon their alleged joint liability. 

Only one further question requires considération. It appears from 
the preceding statement of the proceedings in the case that there had 
been a return by the sherifï that the Central Ohio Railroad Company 
was not found at the time when the pétition for removal was fîled. 
But this did not discharge that défendant from the case. The plain- 
tiff might still take steps for bringing the railrchad company in, by 
taking out an alias summons. Moreover, the receivers did not pray 
for the removal upon the ground that the suit had become one against 
them alone, but claimed the right to remove upon the ground that the 
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other défendant had "no interest or liability jointly with the said re- 
ceivers." The Central Ohio Raiiroad Company appeared in the court 
below after the removal, and defended the suit upon the footing that 
it had been removed as a joint action, and a joint judgment was ren- 
dered against the raiiroad company and the receivers. We are there- 
fore of the opinion that the drcumstance that there had been a return 
of non est inventus as to the raiiroad company when the pétition for 
removal was filed was unimportant. As the case made by the plain- 
tiflf's pétition did not présent a separable controversy, it could not be 
removed by the receivers alone. We cannot for the présent purpose 
consider the question of the validity of the défense made by the raiiroad 
company, since the right to remove is determined by the case made 
by the plaintiff's pétition. Tennessee v. Union & Planters' Bank, 
152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. su. 

The judgment riiust be reversed, and the cause remanded, with a di- 
rection to renjand it to the state court from which it was removed. 
The plaintififs in error (the receivers, who wrongfully removed the case 
from the state court) will pay the costs of the court below and of this 
court. 



OANS v. ELLISON et al. 

(Circuit Court of Appeals, Third Circuit. Aprll 22, 1902.) 

No. 9. 

BANKRUPTCT — CrEDITOUS— PREFERENCE — BetUBN — SUBSEQUENT CREDITS— 

RroHt TO PiîovB Claim. 

Under Bankr. Act, §§ 57g, 60a-60c, deflning a "préférence," and the 
rights of credltors who hâve been preferred, where within four months 
of the Institution of the bankruptcy proceedings a credltor of the bank- 
rupt has Innocently recelved payments, and thereafter glven the bank- 
rupt further crédit, wlthout security, for property which becomes a part 
of his estate, such créditer will be required to return only the excess, if 
any, of such payments over such subséquent crédits, as a condition 
précèdent to the right to prove hls clàim. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Julius C. Eevi, for appellant. 

H. C. Thompson, Jr., for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal by Aaron Gans, 
trustée of the estate of E. O. Thompson's Sons, bankrupts, from an 
order of the district court approving the allowance by the référée 
in bankruptcy of the claim^ of John B. Ellison & Sons, creditors, 
and the claim of Harrington & Goodman, creditors, against the estate 
of the bankrupts. The same question of law is common to thèse 
two cases brought up by appeal. The facts in the respective cases are 
thèse : E. O. Thompson's Sons were indebted to John B. ElHson 
& Sons in the sum of $6,671.89 for merchandise sold and delivered 
by the latter to the former. Within four months before the pétition 
in bankruptcy was filed, thèse creditors, without knowledge that their 
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debtors were insolvent, innocently received on account of this indebt- 
edness two payments of $900 each, and afterwards, in good faith, 
sold and delivered to the debtors upon crédit, without seciirity of any 
kind, additional merchandise to the value of $1,703.15, which became 
a part of the estate of the debtors. Thèse creditors, tendering to the 
trustée in bankruptcy $96.82, the excess between the payments and 
new crédits, claimed the right to prove against the estate for a divi- 
dend upon $6,671.89, the amount of the indebtedness as it originally 
stood. The référée allowed the claim, and the court approved the 
allowance. E. O. Thompson's Sons were indebted to Harrington & 
Goodman in the sum of $3,113.46 for merchandise sold and delivered 
by the latter to the former. Within four months before the pétition 
in bankruptcy was filed, thèse creditors, without knowledge that 
their debtors were insolvent, innocently received on account of this 
indebtedness payments amounting in ail to $540.65, and afterwards, 
in good faith, sold and delivered to the debtors upon crédit, without 
security of any kind, additional merchandise to the value of $586.56, 
which became a part of the debtors' estate. Taking into account 
the excess of new crédits over the payments, the amount due thèse 
creditors was $3,159.37, which they claimed the right to prove against 
the estate. The référée allowed the claim, and the court approved the 
allowance. Ail the above-mentioned transactions occurred in the 
regular course of business dealings between the parties. In the 
case of John B. Ellison & Sons, the appellant, the trustée in bank- 
ruptcy, contends that the entire sum of $1,800 so paid to thèse claim- 
ants must be refunded by them to the bankrupts' estate before they 
can prove against the estate ; the claimants being entitled upon such 
refunding to a dividend upon the amount of the whole indebtedness 
to them. And the appellant takes a like position as to the daim 
of Harrington & Goodman. 

The solution of the question now before us involves a particular 
considération of the following cited paragraphs of the bankrupt act: 

Paragraph "g" of section 57: 

"The claims of creditors who hâve received préférences shall not be al- 
lowed unless such creditors shall surrender their préférences." 

Paragraph "a" of section 60 : 

"A person shall be deemed to hâve given a préférence. If, belng Insolvent, 
he has procured or suffei-ed a judgment to be eiitered against him.self in 
favor of any person, or made a transfer of any of his property, and the 
efCect of the enforcement of such judgment or transfer will be to enable 
any one of his creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class." 

Paragraph "b" of section 60: 

"If a bankrupt shall hâve given a préférence wfthin four months before 
the flling of a pétition, or after the flllng of the pétition and before the ad- 
judication, and the person receiving it, or to be beneflted thereby, or his agent 
acting therein, shall hâve had reasonable cause to believe that it was in- 
tended thereby to give a préférence, It shall be voidable by the trustée and 
he may recover the property or Its value from such person." 

Paragraph "c" of section 60: 

"If a créditer has been preferred, and afterwards in good faith glves the 
debtor further crédit without security of any kind for property which be- 
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cornes a part of the debtors' estâtes, the amount ot such new crédit remalnlng 
unpaid at the time of the adjudication in bankruptcy may be set off agalnst 
the amount whlch would otherwise be recoverable from him." 

Thèse paragraphs are closely related. They are parts of a system 
which aims at equality between creditors of the same class. They 
should then be read together, and in such manner as to harmonize 
the several clauses with each other, and to promote the gênerai 
scheme of the act. It is hard to believe that it was the intention of 
congress to put a creditor who had innocently taken a préférence in 
a worse plight than a creditor who had knowingly done so. But to 
that conclusion we are asked to come. The appellant's argument 
runs thus: That although if the appellees had acted with guilty 
knowledge, their claims as allowed would stand; yet, having taken 
a préférence ignorantly and in good faith, they cannot hâve the benefit 
of their subséquent crédits which augmented the bankrupts' estate. 
Certainly a construction leading to a resuit so unreasonable is not 
to be adopted unless it is unavoidable by reason of the language em- 
ployed by the lawmakers. But we think that we are not shut up to 
such a construction of the act. In the first place, we do not discover 
in subdivision "c" of section 60 any language which excludes from 
the équitable principle of that paragraph creditors who hâve taken 
préférences innocently. We do not see that we are bound to give 
to the words "set ofif" and "recoverable" such a technical meaning as 
will lead to unjust discrimination. The clause does not say recover- 
able "by suit." The views expressed by the circuit court of appeals 
of the Seventh circuit in McKey v. Lee, 45 C. C. A. 127, 129, 105 
Fed. 923, 926, commend themselves to our judgment as sound. It is 
there well said by Judge Grosscup, speaking for the court : 

"A thing is 'recoverable' when it Is susceptible of belng 'regained,* 'gotten 
back.' The law provides, alternatively, for the regaining of the preferential 
payments by the trustée — First, by vlslting the creditor with the danger of 
penalty, — the dlsallowance of any portion of his claim; and, secondly, In 
case of the knowlng creditor, the rlght upon the part of the trustée to bring 
a suit. In either case the payments are gotten back,— there Is a recovery; 
and In both, whether under stress of the penalty, or by vlrtue of a suit, it Is 
the law that makes them recoverable." 

We know that in Pirie v. Trust Co., 182 U. S. 438, 455, 21 Sup. 
Ct. 906, 913, 45 ly. Ed. 1171, the suprême court, in discussing a dif- 
férent question, incidentally remarked : 

"Nor, again, do we flnd anything which militâtes against our conclusion 
In subdivision 'c' of section 60. That subdivision is applicable to the cases 
arlsing under 'b,' and allows a set-off whlch otherwise might not be allowed." 

But this observation by no means implies that subdivision "c" is ap- 
plicable only to such cases, and does not apply to cases of préférences 
innocently received, and followed by new crédits given in good faith, 
and to the enhancement of the bankrupt's estate. 

While there is a conflict of opinion between district judges and 
between the circuit courts of appeals as to the meaning of the terms 
used in subdivision "c" of section 60, we think, with the learned 
judge below, that the weight of authority sustains the construction 
which the référée in bankruptcy adopted hère, and the court below 
approved. 
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But the case is open to another view equally favorable to the ap- 
pellees. Upon the true interprétation of paragraph "a" of section 60, 
the préférence in such case as this is the net gain to the créditer 
upon the transactions between him and the debtor. The net balance 
in favor of the créditer is the real préférence under the law. For 
only to the extent of such net gain does the créditer "obtain a greater 
percentage of his debt than any other creditors of the same class." 
And so, on the other hand, only to the amount of the net gain to the 
créditer is the estate of the debtor impaired. If, then, a créditer 
innocently preferred has given return crédits afterwards, he has sur- 
rendered his préférence to the extent of such return crédits. To ef- 
fectuate justice, both sides of the account are to be censidered in 
the case of a créditer who innocently has received préférences, and 
afterwards in good faith has given the debtor further crédit, witheut 
security, fer property which has become a part of the debtor's estate. 
Otherwise it is plain that such innocently preferred créditer would 
be compelled to surrender his préférence a second time before he 
could preve his claim against the bankrupt's estate. We find support 
for thèse latter views in the décision of the circuit court of appeals 
for the First circuit in the case of In re Dickson (Dickson v. Wyman), 
49 C. C. A. 574, 577, III Fed. 726, 728. And we cannot do better 
than hère quête the forcible observations of Judge Putnam, who, 
speaking for the court, said : 

"It is beyond ail reason to hold, because a créditer bas, in tbe ordinary 
course of business, during the four months preceding bankmptcy, received 
payments whlch under some eircumstances mlght operate as a préférence, 
in some views of the law, that that fact can be held to bar the proof of his 
claim, wheu, looking at ail the transactions together, they demonstrate not 
only tliat they were without any intention to acquire any unjust préférence, 
but aiso that they hâve increased the net indebtedness to the creditor, and 
correspondingiy increased the bankrupt's estate. In order to avoid so un- 
reasonable a resuit, we might say that ail the transactions covered by the 
account current should be regarded as one, so that it could not be held that 
the effect of the payments was to enable the creditors at bar to obtain a 
greater percentage of their debt than any other creditor of the same class, 
within the meaning of paragraph 'a' of section 60." 

We need do no more than add that we are clearly of opinion that 
the order hère appealed from was rightly made; and accordingly 
it is afïîrmed. 



MEXICAN CENT. RY. 00., Limited, t. TOWNSEND. 

(Circuit Court of Appeals, Fifth Circuit. April 22, 1902.) 

No. 1,117. 

Ibtjcrt op Brakeman — Nkoligence— Dbfectivb Cab — Direction OF Verdict. 
Where, in an action by a brakeman to recover for injuries resulting 
from a fall from the top of a car, caused by the breaking of a running 
board, the évidence was conflicting as to whether the board was rotten 
or Sound, and it appeared that the brace which supported the end of 
the board was loose, and hanging down, after the accident, but the évi- 
dence did not conclusively show that it was In that condition when tho 
car was last inspected, or when it should hâve been Inspected, it was» 
error to direct a verdict for plalntifC, as the question of défendant'» 
négligence should bave been left to the jury. 
114 F.-4T 
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In Errbr to the Circuit Court of the United States for the Western 
District of Texas. 

The plaIntlS (défendant In error hère) was employed as a brakeman by the 
défendant (plalntlffi in error). On the 9th or lOth of February, 1901, while 
so engaged in the service of the défendant company, the plaintiff, In the 
performance of hls dutles, was requlred to be on top of the defendant's 
train, and to go from one car to another. The runnlng board on one of the 
cars on whlch the plaintiff was walking euddenly brobe and gave way, and 
the plalntlfC was thrown from the top of the car to the ground, and as 
he fell hls left hand, arm, and wrlst were caught under the wheels of the 
cars, and so mangled and bruised that It became necessary to amputate hls 
hand about the wrlst. D. S. McCurdy, a wltness for the plaintiff, descrlbes 
the condition of the car as he found It Immedlately after the accident: "We 
f ound the runnlng board on one of the cars wlth about flve or six f eet broken 
off. Oniy one of the planks was broken. We examined this plank, and found 
it was dry rot and cross-gTain board. We also found that the brace was 
not attached to the end of the car and the end of the runnlng board, but 
was hanging downward, and pushed to one side towards the rlght. The 
running board Is composed of three pièces of plank nalled on the top of the 
car, and projects over the ends of the car. Ail of thèse pièces of plank 
compose the running board, and extend over the end of the car about elght 
Inches. Thèse boards are nalled on top of the car, and hâve a brace under- 
neath the ends of the runnlng board, whlch Is fastened wlth a braeket to 
the slde of the car and the projecting ends of the running board. When we 
examined this brace, we found it hanging downward to the right. Thls 
brace was detached from the end of the car and the end of the running 
board. We examined the end of the runnlng board that was broken. It 
was broken or spllt off wlth the grain of the board for about six inches. 
I also examined the running board to see whether It was nalled or not. I 
only examined at the rear end. This end was nalled. The rear end was 
nalled. That would be about the center of the car. We also examined the 
drawheads between thèse two cars, and found the drawheads ail rlght 
• * * The car was No. 1,423. • • * Tlie runnlng board was broken 
off, and was dry rot, wlnd-shaken, or dry rot cross-graln. I raean by 'wlnd- 
shaken' the same as dry rot I cannot explain dry rot except that it is dry 
rot. Thls was a dry-rot board and also cross-grain. The grain weut across 
the board Instead of straight. The plank dld not hâve a hole rotted through 
it, but was Just wlnd-shaken ail through. It was dry rot ail of the way 
through, You can see by looking at the end of tlie board. I found a dry 
rot through the end of the board that was left. The braeket was hanging 
down about stx Inches, and pushed to the rlght, and was loose on one end. 
The braeket w'as not on top of the car, but was on the end. It was loose 
from the end where the brace had eome loose. There was nothlng the 
matter wlth It except it was loose. I cannot tell exactly how mauy minutes 
It was after the accident untll we examined this car. It was just as qulck 
as we could get plaintiff Into the caboose, and I could notify the engineer 
and fireman, when we made thls examination," The condition of the car 
after the accident as described by thls wltness Is confirmed by the évidence 
of Herman Baker and the plaintiff. Baker said: "I made a very careful 
examination of thls pièce of plank, because I wanted to see what caused it 
to break. The pièce that was broken off was between four and six f eet long, 
and at the place where it was broken It was somewhat decayed and rotten, 
and also seemed to be very old, and the end was freshly broken. I also 
looked at the top 6( the car, and saw where this pièce of plank had been 
broken off. I think the runnlng board was made of two or three boards 
laid together, but only one of the boards on the outside was broken. I thInk 
the car on whlch thls board was broken was C. M. No. 1,423." Plaintiff, tes- 
tlfylng himself, described the partlculars of the accident and the condition 
of the car as he found It after the accident, and also testlfied to facts 
tending to show hls sufferlng, the extent of hls Injuries, and the extent of 
hls damages. C. H. Meyer, a wltness for the défendant, testlfied as follows: 
"My business Is car Inspecter for the Mexlcan Central at Torreon. I am 
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aoqualnted wlth car No. 1,423, Mexican Central. It Is a béer car. I do not 
know anything about when the car was overhauled. There Is that board 
(pointing to the board on floor) that has been on It. I had something to 
do with the taklng of that board from the car. That board came off of the 
left slde of the car. There was no more of the board of the left-hand side 
of the runnlng board than that There are two lengths of boardlng on the 
car. There are three boards on the car of that slze. This is the one on the 
outslde. That is the full length of it I sawed that board In two. Com- 
plète, it would measure slxteen feet The board is about eight foot six 
inches long. There Is about seven feet six inches gone. I got that board 
about a month or flve weeljs ago. The car was at Torreon at that time, in 
cold storage, to be overhauled. (Witness examined board.) Thls board Is 
not rotten. This is where it was turned up, so as to be exposed to the 
weather (indicating). This is the bottom. That is put on cleats. This part 
(indicating upper part) is turned towards the sun. There were three boards 
there when I tooli this off. The cleats of this board are just about two feet 
apart Cleats are the pièces where the nails go. They were still there, and 
in good condition. Three boards still remained on the car. A board Is flve 
inches wide. Flve Inches width of board was still there when I toolc thls 
off." Cross-examination : "I saw this car No. l,42:i, just as I said, flve or 
six weeiis ago. It was about the 24th of July when I took that board ofC. 
I didn't see the car from the time of the accident until I took this board off, 
and didn't pay any attention to it I took this board off at Torreon. It was 
taken back there. I believe that the company permitted this broken i-un- 
ning board to be on the car from the lOth day of February until the 24th 
day of July, 1901. If Mr. McOurdy, the conductor, and Mr. Townsend, the 
brakeman, say that there were three running boards on there, they are mis- 
taken. I do not clalm to know this was the car Townsend was hurt on. 
I do know whether I took that board from the car on which Townsend was 
hurt on or not. Mr. Cox told me to take it off. I do not know what posi- 
tion he occupies with the Mexican Central. I know that he Is an officiai of 
that road. I cannot say exactly just what officiai he is. I do not know 
just exactly whether I had any orders to obey his request in taking that 
ofC or not. He came and asked me to take it ofC, and I took it off. Had you 
(to Patterson) asked me to take it olï, I would bave done .so. I do not know 
who you are. This was a béer car, white painted on the sides, and the 
ends and roof were red. The running board was of the col or red. I mean 
by 'cleats' the cleats under the running board. I mean tlie cleats were 
pièces that ran across the car, and this rested on it. The nails hold up the 
balance, but I took them off. The balance of the naii holes are the same 
now as when I took it off the car. The cleat was in tlie bottom, and thèse 
boards were then just like I took them off the cleat. (The boards are shown 
to the jury.) I hâve been in the railway service since 1881. I hâve had con- 
sidérable expérience with cars. It is the only thing I hâve had to do since 
that time. About seven and a half feet were gone from this. It extended 
over the end of the car six inches. If tliere was a high car, and a man 
would jump down on it, it might split. A couple of jumps might crack 
it, and it might open a little. A brace under the end would hâve a good 
effect It would hâve a good effiect for a man to jump hère as on there (in- 
dicating with référence to table). If a cleat had been there, and a man 
stepped on it there, it would hâve been solid. It could not hâve been broken 
there. The effect the nails would hâve on the soiidlty of the board would 
be its strengthenlng. It might not be broken if it was properiy nailed down. 
Stepping on the end wouldn't break it If I tried to make a pretty good 
Jump, It might strike it, and break it If I were over on this car, and jumped 
over, it would not break it. Jumping there (indicating) might break It If 
the brace were off, it would not interfère much with the board; at the same 
time, it might break the board." Redirect examination: "The last cleat is 
about two Inches from the end. There is four feet between the bracket 
and the end of the car. There are four feet between thèse brackets." Re- 
cross: "I am car inspecter. On the Mexican Central it is the duty of the 
car inspecter to inspect the box cars. Q. If this running board came over 
six inches — Had this been taken ont on top, and this cleat braced under 
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It, could a MGilcan Central car Inspecter hâve Seen Itî A. Tes, sfc He Is 
there to look at It. That car laid up there about two weeks or ten days. 
If I didn't flnd anythlng the matter wlth tlie car, I made no record of it. 
r dfd not Inspect It from tUe day before the accident imtil the 24th of July. 
That Is something I did not do. I dtd not say the 24th day of July was the 
day npon which I flrst saW it. I sald Is took the board oft on that day. 
I had inspected It before. Those béer cars came there every ten days or 
two weeks. I hâve been Inspecting this car on and off for the last year. 
I could not say how many times I inspected it from the 9th of February 
untll I took thls off. I Inspected that car between the day of accident and 
24th of July, and reported it In good order. There are a whole lot of thèse 
cars. Anythlng is safe to run when there is no danger of getting hurt. 
Anythlng unsafe to run we report. I considered that runnlng board just as 
safe as if a new runnlng board was on there, when I took it off. Between 
February and the tlme I inspected it I saw thls runnlng board, but didn't 
notice It before. The chances are I notlced It, and did not Had I noticed 
it, I would hâve considered it safe to run. I didn't see it from the tlme of 
the accident untll I took it off. The chances are I mlght hâve looked over 
it. If there are two slde tracks, I go on one train and look at other. If 
there was a cleat, and that was the end of the car, or the end of the board, 
and thls was two or tbree Inches hlgher than the car (Indicatlng), and it was 
even, I would consider It safe. The end would be about two Inches hlgher 
than top of the car. The Inslde would not be quite so much. Saylng this 
(Indicatlng) Is the top of the car, thls (indicating) would be two Inches 
hlgher than the top of the car. That Is considered as good plne. Now, if 
a man Jumped from one car to the other, although braced, it would crack, 
ït would break at the rotten or weak place, if properly nailed down. So 
far as I could see, the board was well nailed. Some Inspecter mlght hâve 
taken the nails out I might hâve taken them out myself. A nall stlcking 
out as this was would be safe. It would be safe two Inches above the top 
of the board. The whole board is about two Inches hlgher than the top 
of the car. I hâve been eaught lots of times. I eitlier drive them down or 
pull them out You wlU flnd that the wldths of most of the runnlng boards 
are from 12 to 14 and 16, and 18 and 20, some of them. A good many are 
not wider than 12. When the strips remalned, the runnlng board at that 
place was flfteen Inches." The court instrueted the Jury to flnd a verdict for 
the plaintiff for such damages as he sustalned by reason of the injuries 
whleh he suffered, to which charge the défendant duly excepted. Tlie Jury 
found a verdict for the plaintiff for $13,800, and a Judgment was thereon 
rendered. 

T. A. Falvey and Waters Davis, for plaintiff in error. 
Geo. E. Wallace, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEIyBY, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

In determining the question whether it was proper to give per- 
emptory instructions in favor of the plaintifif, we must look at the 
case as it appears from that part of the évidence which is most fa- 
vorable to the défendant; for we must concède to the défendant 
anything which it could fairly claim from the évidence. It had the 
right to ask the jury to believe the évidence that was favorable to it. 
When a party asks for peremptory instructions in his favor, he must 
concède ail that his opponent may fairly claim from the évidence 
presented. When a passenger sues the carrier, proof of an accident 
carries with it a presumption of négligence on the part of the car- 
rier. But a différent rule prevails in a suit by an employé against 
the employer. The accident in the latter case carries with it no such 
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presumptton. The employé is required to prove the négligence of 
the employer. Patton v. Railway Co., 179 U. S. 658, 663, 21 Sup. 
Ct. 275, 45 L. Ed. 361. The évidence unquestionably shows that 
immediately after the accident the brace that was intended to sup- 
port the end of the running board was down. The évidence on the 
part of the plaintifï also shows that the board which was broken was 
wind-shaken, cross-grained, and rotten. The évidence on the part of 
the défendant tended to show that the board broken was sound. 
There is no conflict, however, in the évidence that the brace or sup- 
port at the end of the board was I00S6, and hanging down, when 
the car was examined after the accident. It appears to us that from 
the condition of the car either one of two confîicting inferences might 
hâve been drawn : The jury might infer that the brace became loose 
and came down since the last inspection of the car, and at or about 
the time of the accident; or they might infer that it was for some 
time — probably a few days — in this condition, with the brace mis- 
placed as described by the witnesses who saw it immediately after 
the accident. If it was in such condition at the time when the car 
was or should hâve been inspected, it would clearly hâve been nég- 
ligence in the inspecter not to discover and report the defect. On 
the other hand, other inferences might be made if the car was in- 
spected the day before or shortly before the accident, and the brace 
was in place, and the part of the running board which broke was 
sound, and sufïîcient for the purposes for which it was used; or, if 
unsound and weather-shaken, it was covered with paint, and the de- 
fect hidden, so that it was not perceptible or discoverable by proper 
inspection. From the fact that the brace was hanging down and 
misplaced when the accident occurred, the jury might infer that it 
was in that condition at the time when an inspection was or should 
hâve been made. But this inference seems to us, from the facts, not 
compulsory. A contrary inference is not irrational. The évidence 
tends to show that an inspection was made before the accident, — 
probably the day before the accident. Although the witness was 
examined, cross-examined, and re-examined, he is not asked in what 
condition he found the car. He does say though, in référence to 
a later inspection, "Anything unsafe to run we report ;" and, as we 
understand the évidence, this car was not reported. A pièce of board 
was in évidence before the jury. The évidence of the witness pro- 
ducing it tended to show that it was a part of the board which had 
been broken at the time of the accident; not the part broken ofï, 
but the part left on the car at that time. The witness producing it 
testifîed that it was sound; that it was not wind-shaken or rotten. 
If unsound, whether it was so painted as to cover the defects from 
sight or inspection is left uncertain. It appears, however, to hâve 
been painted, but it is left to inference whether it was in such condi- 
tion that on the day before the accident a proper inspection would 
hâve discovered the defects in it, conceding it had defects. It might 
hâve been inferred that the defect was perceptible and long-existing ; 
but, to sustain the instruction given the jury, that alone is not suffi- 
cient. It must also appear that no other inference was reasonable ; 
that is, to sustain the instructions given, the évidence must be such 



742 114 FEDERAL REPORTER. 

that no other inference but that of négligence of the défendant could 
be reasonably drawn from the facts in évidence. The évidence alto- 
gether, as presented in the bill of exceptions, is amply sufRcient to 
authorize a jury to make such inferences as would justify a verdict 
for the pl?iintiff, yet we are constrained to say that it is not such as 
to justify us in saying as matter of law that no reasonable infer- 
ence could be drawn from it except that of the négligence of the de- 
fendant. The évidence in the record tends strongly to sustain the 
inferences drawn from it by the learned trial judge, but we cannot 
hold that the jury could hâve- made no rational inference to the con- 
trary, and we are therefore constrained to décide that the case, on 
proper instructions, should hâve been submitted to the jury. 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 



WILSON v. PBNNSYLVANIA TRUST CO. 

(Orcult Court of Appeals, Thlrd Circuit April 25, 1902.) 

No. 87. 

Bankruptct— Prefbrbed Dbbt— Eknt— Leasb for Fivb Years. 

A lease for flve years provlded that, If the tenant became a bankrupt, 
the rent for the entire term should be taken to be due and payable 
forthwlth. Wlthln a year he was adjudged a bankrupt, whlle owiug 
three months' rent. The trustée notlfled the landlord that the lease 
would be surrendered at the end of the second month thereafter, but he 
refused to accept the surrender, and flled a claim for one year's rent 
as à preferred claim under the Pennsylvania act of 1836, giving a 
landlord prlorlty of payment for one year's rent ont of the proceeds of 
the sale of the tenant's goods. By an amlcable arrangement the prem- 
Ises were occupied by a third person during the seven remaining months, 
for whlch rent was claimed, and the landlord then took possession. 
Held, that he was properly allowed, as a preferred debt, three months' 
rent due when tb* pétition In bankruptcy was filed, and also the rental 
rate as compensation during the time the trustée retained the preniises, 
and to recelve the rent which the temporary tenant was to pay, and the 
balance of the claim was properly rejected. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Elias P. Smithers, for appellant. 
W. A. Way, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal by Albert H. Wil- 
son, a créditer of Speer C. Nelson, a bankrupt, from a decree of the 
district court, sitting in bankruptcy, disallowing in part the claim 
of this creditor. The material facts are thèse: By a written lease 
dated January 26, 1900, Wilson demised to Nelson a lot of ground 
and building thereon erected for a term of five years from April i, 
1900, at an annual rent of $1,200, payable in monthly installments 
of $100 each, the tenant also to pay the water tax; the lessee stipu- 
lating that, if he should "become a bankrupt," the whole rent for 
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the whole term "shall be taken to be due and payable forthwith." 
On January 4, 1901, Nelson filed his pétition in bankruptcy, and was 
adjudged a bankrupt. On January 5, 1901, the court made an order 
restraining Wilson from making a distress for rent. On January 28, 
igoi, Wilson filed a proof of debt under said lease for $1,215, being 
the rent for one year, from October i, igoo, to October i, 1901, and 
$15 water tax, which sum or debt of $1,215 he claimed had priority 
over gênerai debts, and was payable in full out of the bankrupt's 
estate. On February 14, 1901, the trustée in bankruptcy notified 
Wilson that the lease would be surrendered and the premises vacated 
on February 28, 1901, but Wilson refused to accept such surrender. 
Afterwards, under an amicable arrangement entered into without préj- 
udice to the right of either party, the premises were occupied by a 
third person until October i, 1901. On the day last mentioned — 
October l, 1901 — Wilson accepted a surrender of the lease, and his 
tenant has since occupied the premises. The fund for distribution 
arose from the sale by the trustée of goods belonging to the bank- 
rupt which were on the leased premises at the time of the filing 
of the pétition in bankruptcy The court allowed the claimant out 
of the fund, as a preferred debt, the sum of $300 for three months' 
rent due and payable when the pétition in bankruptcy was filed, and 
the further sum of $200 as compensation, at the rental rate, for the 
period of two months the trustée in bankruptcy had occupied the 
premises; but disallowed the rest of the claim. The court, how- 
ever, adjudged that the claimant was entitled to receive the rent, to 
wit, $300, which the temporary tenant was to pay for his occupancy 
prior to October i, 1901. 

Has the appellant any just cause of complaint? Notwithstanding 
the ruling in Platt v. Johnson, 168 Pa. 47, 31 Atl. 935, 47 Am. St. 
Rep. 877, upholding as valid a provision in a lease that the entire 
rent for the balance of the term should become due if the lessee 
should become embarrassed, or make an assignnient for the benefit of 
creditors, or be sold out by sherifif's sale, it may well be doubted 
whether the stipulation hère making the whole rent for the whole 
term due and payable if the lessee "shall become a bankrupt" is en- 
forceable as against the provisions of the bankrupt act. But the 
court below did not pass upon that question, and we do not find 
it necessary to consider it. Assuming the vaHdity of the stipulation 
where the lessee is adjudged a bankrupt, thèse conséquences would 
follow its enforcement. In the first place, under the Pennsylvania 
act of 1836 the landlord would be entitled to priority of payment out 
of the proceeds of sale of the tenant's goods upon the demised prem- 
ises to the extent of one year's rent. Longstreth v. Pennock, 20 Wall. 
575, 22 L. Ed. 451. Secondly, the rent for the entire residue of the 
term would be provable as an unpreferred debt, entitled only to a 
pro rata dividend, and the unexpired portion of the term would be- 
come an asset of the bankrupt's estate, to be disposed of by the trus- 
tée in bankruptcy for the benefit of the estate. The latter resuit, 
however, this claimant repudiated altogether. He sought a partial 
and one-sided enforcement of the stipulation. He attempted to se- 
cure a préférence for one year's rent, and at the same time retain his 
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interest as landlord unimpaired in the residue of the term. He took 
that position at the start, and held it to the end. His proof was 
only for a single year's rent as a preferred debt, and then, at the ex- 
piration of the year, he took, and has since maintained, exclusive 
possession of the leased premises. The court held — and, we think, 
rightly — ^that the claimant could not split up the term in that way. 
The contract was not divisible. If the claimant desired to avail him- 
self of the stipulation as to bankruptcy for the purpose of securing 
a préférence for one year's rent, he was bound to conform to the 
contract as a whole. But this he declined to do. We are therefore 
of opinion that the action of the court was right. 
The decree of the district court is afifirmed. 



LEE r. BOARD OF COM'RS OF MONEOE COUNTY. 

(Circuit Court of Appeals, Slxth Circuit. April 8, 1902.) 

No. 1,025. 

CouNTiEs— Pdkchase OF Bridqbs— Unauthorized Act— Failurk to Pat— 
Right to Rbmovb. 

Where the commlssloners of a county, representing that they hatl 
compUed wlth the law, and had the right se to do, purchased bridges, 
and Issued orders for the payment, and thereafter the payment of sucli 
orders was enjoined because the law had not been complied with, the 
holder of such orders may maintain an action for leave to remove such 
bridges unless the county pays therefor. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

The appellant flled hls blll in the court below alleging that the défendant 
(appellee), under the laws of the state of Ohio, Is a corporation capable 
of being sued, and Is requlred to construct and keep in repair ail necessary 
bridges wlthln Monroe county, Ohio; that the Canton Bridge Company and 
défendant entered Into four contracts In writlng, by which said bridge 
Company agreed to fumlsh ail the materlal, except lumber, and consti-uct 
and complète ready for travel, the superstructure for three Iron bridges 
and the superstructure and substmcture for one Iron bridge orer certain 
streams In sald county, whlch structures were constructed according to 
the terms of sald written contracts, and were dellvered to the defendan'; 
and accepted. It is alleged that the Canton Bridge Company was informed 
and led to belleve by the défendant that ail of the provisions ôf law had 
been complied wlth In regard to the letting of said contracts; that upon the 
completlon and acceptance of the bridges the board of commissioners paid 
the Canton Bridge Company on account thereof the sum of $1,240, and, 
to évidence the balance due, executed and dellvered to the Canton Bridge 
Company flve orders, as by law provlded, whlch were presented to the 
auditor of the county, who executed and dellvered to the company five 
warrants on the county treasurer, dlrecting him to pay to the order of 
sald company the amount thereof out of the bridge funds, which warrants 
were presented to the treasurer, who Indorsed on them, "Not paid for 
want of funds," together wlth the date of such présentation; that thèse 
warrants were, for a full and valuable considération, sold and transferred 
by the Canton Bridge Company to the People's Bank of Canton, and by it 
sold to the complainant for a valuable considération, wlthout any knowledge 
on his part of any infirmity In them, and that he Is now the owner of thetii; 
that after the sale of said warrants to the complainant certain taxpayers of 
the eounty of Monroe commenced in the court of common pleas an actIOM 
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agalnst the audltor, alleglng that ail of the contracts with the Canton Bridge 
Company and the warrants Issued In pursuance thereof were Illégal and vold, 
because of the fallure of the board of county audltors to coinply with the 
provisions of law relative to the purchase and érection of bridges, and on 
final hearlng an Injunctlon restrainlng the county treasurer from paying 
said warrants, or any of them, was granted; that after the commencement 
of the proceedlngs for Injunction, the complainant leamed for the flrst time 
that the board of commissloners. In attempting to purchase the bridges, had 
neglected to comply wlth certain statutory provisions goveming and con- 
troUing their action in letting contracts, and by reason thereof said contracts 
and warrants were vold; and thereupon the complainant submltted to the 
défendant a proposition that he would surrender said warrants for cancella- 
tion, repay the money it had paid on the contracts wlth Interest from date 
of payment, flrst deductlng therefrom an amount that should be reasonable 
for the use of the bridges from the time they were accepted; and in con- 
sidération of so doing the défendant should permit the complainant to re- 
move said bridges at hls own expense,— ail of which the défendant refused 
to do. It is alleged that the bridge company made a mistake In acting 
upon the représentations of the défendant that it had complled wlth the 
provisions of law regarding the letting of contracts for the érection of 
bridges; and also made a mistalce In believing that the contracts were bind- 
ing on the défendant, and in believing that the acceptance of the bridges 
by it amounted to a purchase and ratification of the contracts, and bound 
the county of Monroe to malîe payment tiierefor; and It is alleged that keep- 
Ing and appropriating said bridges to the public use whlle the county refuses 
to make any payment for them is a fraud upon the complainant The com- 
plainant asks that on payment of the amount which bas been received 
by the Canton Bridge Company he be adjudged entitled to take down and 
remove the bridges, and that an acconnt be taken concerning thelr use by 
the county of Monroe during the time it bas used them, or, if the défendant 
elects to keep the bridges, it may do so upon condition of paying for them. 
To this bill of complaint the défendant Interposed a gênerai demurrer, which 
was sustained by the court below, and the complainant appeals. 

H. B. Webber, for appellant. 
Spriggs & Ketterer, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

WANTY, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The provisions of the statutes of the state of Ohio relating to the 
purchase and érection of bridges were not complied with by the county 
commissioners before entering into the contracts with the Canton 
Bridge Company, and it is conceded by both parties to this suit that 
they were invalid, and no recovery could be had upon them, nor upon 
the warrants given in payment, for any part of the purchase price of 
the bridges. Thèse statutes authorizing the purchase and érection 
of bridges by county commissioners hâve been before the suprême 
court of Ohio, which has held that a contract made for the purchase 
and érection of a bridge in disregard of the statutes on that subject 
is void, and no recovery can be had against the county on the contract, 
or for the value of such bridge; that the commissioners, having no 
power to bind the county except as provided by the statutes, could not, 
by accepting and retaining a bridge under a void contract, bind the 
county to pay what it is reasonably worth; and that, when both 
parties hâve acted in disregard of the statutes, the court will leave them 
where they hâve placed themselves, and refuse to aid either. Bridge 
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Co. V. Gampbell, 60 Ohio St. 406, 54 N. E. 372. The appellee con- 
tends that the suprême court of Ohio in that case has announced as 
the public policy of the state that no' court of law or equity will grant 
rehef to parties who hâve entered into a contract in disregard of its 
statutes, and quotes the language of Judge Burket, saying: 

"Whatever tiie ruie may be elsewhere, In this state the publie policy, 
as Indicated by our constitution, statutes, and decided cases, is that, to 
bind the state, a county, or clty for supplies of any kliid, the purehase 
luust be substantlally In conformity to the statute on that subject, and 
that contracts made In violation or disregard of such statutes are void, not 
merely votdable, and tliat courts wUl not lend their ald to enforce such a 
contract directly or Indlrectly, but wlU leave the parties where they hâve 
placed themselves. If the contract Is executory, no action can be maln- 
tained to enforce It, and, if executed on one side, no recovery can be had 
against the party on the other side. • • * It is necessary to so construe 
the statutes in order to prevent the evils whlch induced the enactment of 
them. If such statutes could be evaded, there would always be found 
some publie servants who would be ready and williug to Join In transactions 
detrimental to the public, but favorable to themselves or some favored 
frlend; and, If public oflicers should be ever so honest, some persistent 
agent or salesman would impose upon them, and obtain more out of the 
publie treasury than is justly due. When the provisions of the statute 
are followed, and ail Is done openly and publicly, the public interests are 
best conserved; and even then there Is often complaint to the efCect that 
some one has been favored." 

If this language is susceptible of the construction claimed for it by 
the appellee, it could hâve no binding force in a fédéral court sitting in 
«quity. Bûcher v. Railroad Co., 125 U. S. 555, 582, 8 Sup. Ct. 974, 
31 L. Ed. 795. But it has no application to the suit at bar. There is 
no attempt in this case to enforce thèse contracts, directly or indirectly, 
or to collect the value of the bridges under an implied promise to pay 
for them. The suprême court of Ohio has not declared it to be the 
public policy of the state to allow its municipal ofEcers to induce people 
to part with their property, and then set up its want of power to pay 
for it, and thus appropriate it, because it has been able to deceive the 
persons who furnished it, relying on the ability of the municipality 
to bind itself. It has announced that contracts made by a municipality 
in disregard ôf the statutes of the state are absolutely void, and will 
not lay the foundation for a recovery of any part of the price stipu- 
lated for in the contract ; and that a municipality cannot bind itself to 
pay what property is reasonably worth when it is furnished, in disre- 
gard of the statutes. But while the law afïords no remedy, equity, 
although it will not enforce the contract or create a contract between 
the parties on account of the acceptance and rétention of the property, 
when the property is in existence, and in the hands of the défendant, 
will not allow it to retain that to which it has no title whatever, and 
prevent the o\*ner from reclaiming it. The case presented by the biil 
shows no moral turpitude in the transaction, and, although the bridge 
Company should hâve ascertained whether each step provided by the 
statutes had been properly taken, the law placed upon the défendant 
the duty of taking those steps. It was necessary for it to comply with 
every provision of the statutes in that behalf before entering into thèse 
contracts, and it represented to the bridge company that it had so com- 
plied, and thus misled the bridge company into entering into the agrée- 
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ment, the carrying out of ^vhich placed thèse bridges in the hands of 
the défendant. The complainant bas no remedy at law, and to deny 
him équitable relief would be to enforce the contract on the part of the 
bridge company, and to allow the défendant to repudiate its part of the 
same contract, and thereby appropriate, without compensation, prop- 
erty to which it had no légal or équitable right. It was said by the 
fédéral suprême court in the case of Marsh v. Fulton Co., lo Wall. 676, 
684, 19 L. Ed. 1040, 1043 '• 

"The obligation to do justice rests upon ail persons, natural or artiflcial; 
and, if a county obtains the money or property of otiiers without authority, 
the law, Independent of any statuts, wlU compel restitution or compensa- 
tion." 

If there was any fraudulent purpose of the bridge company, or 
connivance on its part at the action of the défendant in disregarding 
the provisions of the statutes, so that the purpose for which those pro- 
visions were enacted should be thwarted, then neither the bridge com- 
pany nor this complainant could come into a court of equity and ask 
any relief, as they could not come into court with clean hands ; and the 
relief would be denied for that reason, and not on the doctrine of the 
public poHcy of the state. There is no public policy recognized by the 
courts which allows any person, natural or artiflcial, to take the prop- 
erty of another, and appropriate it to its own use, and deny to the per- 
son who is innocent of fraud the right to reclaim it. As there was no 
contract binding on either party in this case, and there was no fraud 
on the part of the bridge company or this complainant, and the prop- 
erty is in existence and in the hands of the défendant, it seems clear 
that the relief asked for should be granted. The case seems to come 
entirely within the principles laid down by the suprême court in the 
case of Chapman v. Douglas Co., 107 U. S. 348, 2 Sup. Ct. 62, 27 L. 
Ed. 378. See, also, Wrought-Iron Bridge Co. v. Town of Utica 
(C. C.) 17 Fed. 316. 

The decree sustaining the demurrer should be reversed, and the de- 
murrer overruled, with leave to défendant to answer. 



HALL T. AHREN0. 
(Circuit Court of Appeals, Second Circuit March 10, 1902.), 

No. m. 

Patents— Invention— Pbocess for Making Imitation PnEss-CopiuD Letteub. 
The Hall patent No. 423,558, for a method of produeing imitation press- 
copied letters, claim 1, is void; the process described for treating printed 
letters or circulars to give them the appearance of having been press- 
copied being essentially the same to which letters are subjfccted in the 
actual copying, which was old. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Alan D. Kenyon, for appellant. 
R, B. McMaster, for appellee. 
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Before WALLACE, LAGOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, District Judge. This cause cornes hère upon appeaJ 
of complainant in the court below from a judgment dismissing the bill 
alleging infringement of complainant's patent No. 423,558, granted 
March 18, 1890, to Samuel Hall. The patent is for a process whereby 
the blurred appearance of press-copied letters may be imparted to 
printed circulars in great numbers, in rapid succession, and in prac- 
tically unlimited numbers. The idea was novel ; the resuit was com - 
mercially successful. 

The first claim, the only one in suit, is as follows : 

"(1) The process descrlbed, conslsting In flrst piinting the original sheets, 
then placlng thelr printed surfaces la contact with a molst material aiid 
passlng both together between compression roUers, then removing the inlc 
impression recelved by the molst material before it is again brought în con- 
tact wlth the printed matter, substantlally as and for the purposes set forth." 

The process thus claimed consists, as stated by the patentée, in (i) 
printing the circulars in the ordinary way; (2) placing them face 
downward on an endless belt of moist material ; (3) compressing them 
together by means of rollers ; (4) washing out the ink thus impressed 
on the moist material ; (5) using the moist material over again for the 
same purpose. The apparatus by which the process is carried out 
comprises a web, two tanks, one containing water, the other bleaching 
fîuid, and rollers. The web passes under one of the rollers submergea 
in the water tank, and, thus moistened, passes upward between two 
adjustable squeezing rollers, which regulate the amount of moisture. 
The circulars are then placed face downward on the moist web, and are 
carried thereon between another pair of rollers, "and thus an imprint 
is taken on the web from the ink on the paper." The circulars then 
drop ofF or are removed, and the web passes down into the tank of 
bleaching fluid, where the ink is destroyed, and then under a relier 
and between another pair of squeezing rollers, which squeeze out the 
excess of bleaching fluid, and then over another roller into the water 
tank, where the bleaching fluid is washed out, leaving the web moist 
for another printing opération. The patentée, however, expressly dis- 
claims this apparatus, and in the claim in suit does not claim the 
bleaching fîuid, and neither complainant nor défendant uses bleaching 
fîuid in carryitig out the alleged process. 

If it be assumed that the method employed in this opération of a 
machine may constitute a true process when no bleaching fîuid is used, 
the question is raised whether such process involved invention in view 
of the prior art. Letter-copying machines with water troughs, and 
operated by means of rollers or platens, were old, as shown by the 
Bailey, I,ash, Stiles, and Cope patents. In thèse presses a process 
was employed by which copying paper was dampened, and this "moist 
material" and the printed surface of a letter were passed together be- 
tween rollers or under a platen, and in some cases the ink was after- 
wards washed from the rollers. The complainant attempts to differ- 
entiate thèse processes from that claimed in the patent in suit by the 
contention that the old processes were used to print a copy of the Içtr 
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ter on a sheet of înterposed paper, but that by the use of the patented 
process, whîle a press-copy effect is given to the circular, no real copy 
of the circular is printed, but only a stain of free ink is imparted to the 
web, which stain is removed. 

But the patentée, describing the opération of his process, says: 
"Thus an imprint is taken on the web from the ink on the paper.'" 
Complainant's expert admits that "the first letter as it is fed through 
the compression rollers on to the endless belt would be found to con- 
tain almost a perfect copy of the letter," and counsel for complainant 
admits : "In actual practice the printed circular or letter leaves a sub- 
stantial amount of ink on the moist material ; in fact, a complète copy 
is usually imprinted on the moist material." 

The contentions in support of novelty are disposed of by prior pat- 
ents, notably patent No. 289,983, granted to Ezra Cope in 1883, for a 
copying press. The chief différence between the patented process and 
that carried on by means of the Cope patent is in the use by Cope of 
a platen with his rollers. He uses an endless web of moist material, 
which, with the letter or circular, is subjected to pressure under the 
platen. The web passes between rollers into a tank of liquid, which 
moistenb the web, and may serve to wash out the stains of ink. It is 
true that a sheet of copying paper was interposed between the latter 
and the web, but this was done only in order to préserve the copy, 
while in the patented process the copy made directly on the web is 
destroyed In each case the ink passing from the letter or circular 
may afterwards be washed out. 

Although the moist material used by the patentée is a cloth web, 
he does not claim it, but describes the web as made "of cloth or other 
suitable material," just as Stiles had done in his copying apparatus, 
patent No. 343,505. And the experts for complainant admit that the 
process of the patent might be practiced to a limited extent by the 
use of "moist material," consisting of the dampened paper of copying 
presses, or by employing the rubber rolls of an ordinary clothes 
wringer. The old and new processes are the same; in one case the 
copy is preserved, in the other it is destroyed. 

The objection to the Cope apparatus that it could not be speedily 
operated is met by the proof that the substitution for the platen of 
the rollers shown in other presses of the prior art would not involve 
invention, and by the fact that the apparatus by which such speed is 
accomplished is not covered by the patent. Three-quarters of the 
Hall spécification is devoted to the description of a letter-press copy- 
ing apparatus of unlimited capacity, designed for speedy and con- 
tinuons opération, of which he says : "I do not herein claim the appa- 
ratus shown and described, * * * since I intend to make that the 
subject of an application for a patent." His first claim is broad 
enough to include the old-fashioned letter-press copying System, and 
therefore cannot be sustained. 

The decree is afiSrmed, with costs. 



750 114 FBDESilL RBFORTBB. 

In re DURHAM. 

(District Court, D. Maryland. March 14, 1902.) 

1. Bakkrdptct— JuHisDicTiON TO Dktbrminb Validitt of Mortgaok— Con- 
sent OF MOBTGAGEB. 

A creditor of a banknipt, who holds chatte! mortgages, and wUo, In 
response to a pétition by other creditors, asking that Its mortgages be 
set aslde as Illégal préférences, asked and obtalned further tlme to 
plead, and thereafter answered the pétition, assertlng the validlty of Its 
mortgages, and asking that its claim be allowed and paid from the piro- 
ceeds of the mortgaged property In the hands of the trustée, tliereby 
consented that Its rights might be adjudicated by the court of bank- 
ruptcy, and cannot, for the flrst time, challenge the Jurlsdiction of such 
court after the Issues bave been referred and testimony taken by the 
référée. 
Si Samb— Liens— Validitt of Chattel Mortgages. 

A bankrupt, before the flllng of bis pétition, was a country merchant, 
and engaged In the canning of tomatoes, which requlred during the can- 
nlng season a large outlay of cash in the purchase of tomatoes and cans. 
By arrangement with a bank the latter advanced the sums required, 
taking up the drafts attached to bllls of ladlng for cans, and holding 
such bllls until mortgage bills of sale were executed upon the canned 
product to secure the advances made, and further advances then made 
or to be made for the purchase of materlals. Thèse mortgages were 
properly recorded. Hél^ that such mortgage bills of sale created valid 
liens, which, uuder Bankr. Act 1898, § 67d, were not afCected by the 
subséquent bankruptcy of the mortgagor. 
8. Same. 

A paroi agreement between the mortgagor and mortgagee that the 
canned products should be delivered by the mortgagor to a commission 
house, and be sold by It, and the net proceeds paid to the mortgagee, 
did Hot afiCect the validity of the mortgages, or constitute a transfer 
with the Intent and purpose to hinder and delay creditors, wlthln the 
meaning of Nat. Bankr. Act 1888, § 67e. 
4. Chattbi. Mortgages— VAi.iDiTY—SurprciBNCT of Description. 

A séries of cbattel mortgages executed at short Intervais, and In effect 
as a part of the same transaction to secure advances made by the 
mortgagee to enable the mortgagor to conduct a canning business, and 
covering the product of such business, are not Invalld, uuder the law 
of Maryland, for Insufflciency of description, although at the date of the 
first the goods mortgaged were In part to be yet acqulred, where they 
had ail been acqulred when the last was executed. 

In Bankruptcy. Proceeding to set aside certain chattel mortgages 
from the bankrupt to the Harford National Bank of Bel Air, Md. 

John L. G. Lee, W. Irvine Cross, and Harry S. Carver, for E. Sav- 
age Shure, John S. Wallis, and other creditors. 

Stevenson A, Williams and David G. Mcintosh, for the Harford 
National Bank of Bel Air, Md. 

MORRIS, District Judge. The bankrupt, John J. Durham, filed 
his voluntary pétition December 13^ 1899, and was duly adjudicated. 
On April 19, 1900, E. Savage Shure and John S. Wallis, and subse- 
quently other creditors of the bankrupt, filed their pétitions, asking 
that certain bills of sale of the bankrupt's property made by him to 
the Harford National Bank of Bel Air four months preceding the 
bankrupt's apphcation be set aside as illégal préférences, and made to 
hinder, delay, and defraud creditors. An order on the pétition re- 
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quired the Harford National Bank of Bel Air to answer and show 
cause on or before May 5, 1900. On May 4, 1900, the Harford Na- 
tional Bank of Bel Air filed its pétition, asking to hâve the time for 
fîHng its answer extended until May I5th. On May I5th the Bank 
filed its answer, under oath, to ail the allégations of the pétition, and, 
profifering itself ready to furnish such other detailed accounts of its 
transactions with the bankrupt as might be right and proper, claimed 
that it was entitled to hâve the lien of its several mortgage bills of sale 
preserved, maintained, and enforced, "and its claim therefor allowed 
out of the proceeds of sale of the property covered thereby now in the 
hands of the permanent trustée of said Durham." On July 5, 1900, 
the pétition and answer were, by order of the court, referred to the 
référée to take testimony and report to the court. On July 11, 1900, 
Thomas H. Robinson, who had been appointed trustée of the bank- 
rupt's estate, and on whom a copy of the creditors' pétition had been 
served, fîled his pétition, stating that from the information obtained 
by him he was unable to détermine whether the allégations in the 
pétition could be sustained or not, and that for the purpose of bring- 
ing the matter properly before this court, and having the allégations 
investigated, he charged that the bills of sale held by the bank did 
create illégal préférences, and should be set aside. On July 24, 1900, 
and after the taking of testimony had been commenced, the bank 
filed its pétition, asking leave to withdraw its answer, and to file a 
demurrer setting up want of jurisdiction in the court to hear and 
détermine the validity of the bills of sale. This leave was not granted, 
and the parties proceeded with the taking of testimony. 

I am of opinion that the objection to the court assuming jurisdiction 
came too late. The bank, by its application for further time to answer, 
and then by answering and submitting to the jurisdiction of the bank- 
rupt court, and asking that its Hen be sustained, and its claim allowed 
out of the proceeds of property in the hands of the trustée in bank- 
ruptcy, fully consented that the issues raised by the pétition and answer 
should be heard and determined by the bankrupt court as part of the 
proceedings in bankruptcy, and as a controversy in relation to the 
estate of the bankrupt. The Harford National Bank was not a 
stranger to thèse proceedings, for on the day that Durham filed his 
pétition, and was adjudicated a bankrupt, it filed its pétition stating 
that it was a creditor for $15,173.28, and asked that receivers be ap- 
pointed to take possession of ail the bankrupt's goods, and that a 
restraining order issue enjoining ail persons from interfering with 
the bankrupt's property. Upon its pétition the court granted the 
relief asked for. It seems clear, therefore, that the bank made itself 
a party to thèse proceedings, asked substantial relief, and consented 
to the détermination of the controversy as to its claim of lien upon cer- 
tain assets of the bankrupt by this court of bankruptcy. 

There were five mortgage bills of sale duly recorded made by Dur- 
ham to the bank in August, September, and October, 1899, ^^^ total of 
the sums intended to be secured amounting to $29,250. Of thèse 
amounts it is admitted by the bank that the sum of $5,000, mentioned 
in the first bill of sale, was an antécédent debt, carried over from the 
previous season, for which they held the bankrupt's note, with two in- 
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dorsers. Ail the other amounts are claimed by the bank to hâve 
been made up either of an advance of money made at the time the 
bill of sale was delivered to it, or for an advance then agreed to be 
made and subsequently advanced. 

In considering whether this contention has been satisfactorily es- 
tablished by proof, the surrounding facts should be borne in mind. 
Durham carried on the business of a country storekeeper, and had for 
several years been engaged during the canning season in canning to- 
matoes in Harford county, Md. In the season of 1899 he increased his 
canning business, and had made contracts for cans and other material 
which had to be paid for in cash, and had made contracts for tomatoes 
to be grown for him, and contracts for filling empty cans to be provided 
by him. Ail thèse contracts involved the paying out of large sums of 
cash, the cans not being deliverable until the drafts attached to the 
bills of lading for them were paid, and other parties having a posses- 
sory lien on the cans when filled. No money could be realized from 
sale of the canned goods until near the end of the season, when they 
were ready for shipment to purchasers at a distance. It is plainly 
a case where a large advance upon the cans and other material as de- 
livered to Durham, and upon the goods when packed, was a usual 
and legitimate transaction, and, for a country storekeeper of small 
capital, unavoidable. The business of the bank was to loan money, 
and to loan it securely, and not to put it at the risk of the business 
enterprises of its customers, as do the vendors of merchandise. The 
président of the bank, Mr. Williams, testifies that Durham never was al- 
lowed to overdraw, or to hâve money from the bank further than it had 
securitieS in hand. This was often by the rétention of the bills of lad- 
ing for cans, which were shipped to Durham in car-load lots, after the 
bank had paid the drafts for the price of the cans attached to the bills of 
lading. This security was held, and the cans not delivered by the bank 
to Durham until a mortgage bill of sale was executed. Durham kept 
his account at the bank, and it is shown thàt the sums paid for him by 
the bank made up of drafts, notes, and checks in the prosecution of his 
business amounted from July to the end of December, 1899, to ^77 r 
521.03. The taking of security by holding title to the goods paid 
for by the money advanced by the bank, which could not be paid 
back until the product of the season's packing was sold, is in harmony 
with the transaction, and with the custom of banks and bankers. In 
the city it would be done by pledging warehouse receipts, and, where 
goods are scatteréd in country canning factories, by mortgage bills of 
sale. I am satîsfied from the testimony that, except as to $5,000, se- 
Cured by the fîrst bill of sale, the bills of sale were taken by the bank 
to secure présent, and not antécédent, advances, and that the money 
was bona fidé advanced to efiable Durham to pay the necessary out- 
lays of his canning business, and procure the necessary material and 
labor to proëêdute it. After he had made his contracts for the can- 
ning season of Ï899, his only hope of escaping disaster was to obtain 
the funds required to pay for the cans and other material necessary to 
prosecutê the business. Thèse payments tended to increase his estate 
in so far as the materials purchased increased his assets and facilitated 
his business. There was nothing secret about the bank's security. 
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The several bills of sale were ail promptly recorded, according to the 
Maryland law, on the day they were executed, and every one dealing 
with Durhani was affected with notice of their contents. Their niean- 
ing and purpose was obvious and unmistakable, viz. that the bank 
was furnishing Durham with the funds required to carry on his can- 
ning business at the season of its greatest activity, and was taking 
mortgage bills of sale on the material thus paid for and on the product 
of the canning factories, almost froni week to week, to secure its ad- 
vances. That thèse advances were bona fide transactions intended 
to aid Durham in successfully prosecuting the season's canning busi- 
ness, and, if possible, to pay off the debts contracted in it, I discover 
no sufficient reason to doubt. It is quite apparent that the canning 
business is often donc on a narrow margin of profit, and that a few 
cents per dozen différence in the price at which the canned goods are 
fînally sold, or at which the empty cans are bought, détermines the 
success or failure of the season's business. It turned out that the 
price at which Durham's goods of that season were sold was very low 
and unprofitable. When the bank, after October 23d, refused further 
accommodation to Durham, and he could get no more money from 
that source, and he was unable to receive and pay for many thousand 
bushels of tomatoes which had been grown for him, and they began 
to rot in the fields. then his creditors became clamorous, and his ap- 
plication in bankruptcy followed on December I3th. Before the ap- 
plication, the bank, finding that Durham's condition was hopeless, 
proceeded to get possession, as far as possible, of ail the canned goods 
covered by its bills of sale, — about 15,000 cases, — and made sale of 
the greater portion of them. 

By section ôjd of the national bankruptcy act of 1898, it is provided : 

"Liens glven or accepted in good faith and not in contemplation of or 
in fraud of this act, and for a présent considération, wliicli liave been 
recorded according to law, if record tliereof was necessary in order to Im- 
part notice, shall not be affected by this act" 

The cases interpreting the foregoing and similar provisions in bank- 
rupt laws are carefully cited in the note to In re Little River Lumber 
Co., I Am. Bankr. R. 483, 92 Fed. 585, and it is not, therefore, neces- 
sary to refer to them hère. They hold that pledges to secure money 
loaned at the time are valid ; that an exchange of a security validly 
held for a new security, the old one being released, is not a préférence ; 
that a fair exchange of values may be made at any time notwithstand- 
ing insolvency; that an insolvent is not bound to abandon ail dealing 
with his property, provided he does not give préférence to antécédent 
debts, and does not so deal with it as to évidence a purpose to de- 
fraud or delay his creditors, and that préférences can only arise in 
case of antécédent debts. See, also. In re Wolf (D. C.) 98 Fed. 84; 
In re Davidson (D. C.) 109 Fed. 882. It is, however, contended by 
the petitioners that, notwithstanding it may be true that the mortgage 
bills of sale were made for a vahd, présent considération, they were 
void under section 67e, which enacts that ail conveyances, transfers, 
assignments, or incumbrances given by a person adjudged a bankrupt 
within four months prior to the filing of the pétition, with intent and 
purpose on his part to hinder, delay, or defraud his creditors, or any 
114 F.-48 
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of them, shall be null and void as .against the creditors of such debtors, 
except as to purchasers in good faith and for a présent considération. 
Bank v. Bruce, 48 C. C. A. 236, 109 Fed. 69. 

It is urged that, although the bills of sale were given by the bank- 
rupt as the considération of obtaining advances from the bank to be 
used in his business, yet by reason of the manner in which the property 
mortgaged was dealt with it must be held that Durham's purpose was 
to hinder and delay his other creditors. There was no agreement in the 
bills of sale allowing the mortgagee to dispose of the property, but it is 
proved that by an agreement entered into in September Messrs. Smith, 
Rouse & Webster, who were commission merchants at Bel Air for the 
sale of canned goods, and were also dealers in canners' supplies, were 
authorized to make sale of the canned tomatoes ; and Durliam agreed 
that, as soon as they were packed and labeled, he would ship them, 
according to the instructions of Smith, Rouse & Webster, to the pur- 
chasers procured by them, and allow Smith, Rouse & Webster to bill 
the goods in their own names, and coUect the proceeds of the sales. 
Smith, Rouse & Webster agreed to guaranty the payment of the sales 
made by them, and to notify the Harford National Bank of each ship- 
ment ôf goods as soon as they received the bills of lading; and fur- 
ther agreed, after deducting their own charges and advances, to pay 
over the balance to the bank, which claimed the goods under the bills 
of sale. This was not an agreement allowing the mortgagor to sell 
the goods and appropriate the money received to his own use, but 
was an agreement by which the proceeds of the goods were applied 
to the payment of the mortgage debt, the sale being made in the cus- 
tomary manner by commission merchants, through whora Durham 
usually purchased his cans and sold his canned goods. Edelhofï v. 
Manufacturing Co., 86 Md. 595-612, 39 Atl. 314. No inference of 
purpose to delay or hinder creditors can be drawn from this agree- 
ment. 

It is further urged that thèse bills of sale shotild be held invalid 
because the description of the goods intended to be conveyed is not 
sufïiciently definite. I think, at least so far as the canned goods are 
concerned, the description is suflScient to gratify the requirements of 
the Maryland statute. There were five mortgage bills of sale, viz., 
August 25, 1899, for $5,000 antécédent debt and $3,000 présent con- 
sidération; September 5, 1899, for $ri,ooo; September 21, 1899, for 
$4,250; September 29, 1899, for $3,000; October 23, 1899, for $3,- 
000. It was an almost continuons transaction, and although as to the 
earlier one the goods mentioned were in part to be after-acquired, 
they had been ail acquired at the date of the latest bill of sale. The 
description of the personal property conveyed by a bill of sale required 
by the Maryland Code (article 21, § 41) is only a gênerai description 
by its location, ownership, and gênerai characteristics, and paroi évi- 
dence is admissible to show the particular articles included within the 
gênerai words of the description. Jones^ Chat. Mortg. § 56. 

The prayer of the pétition is that the said several bills of sale may 
be declared null and void and set aside, and the proceeds arising from 
the sale of the property described therein distributed under the orders 
and directions of this court amongst the creditors of said bankrupt 
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equally. This prayer, except as to the antécédent debt of $S,ooo, 
attempted to be secured by the mortgage bill of sale of August 25, 
1899, is denied. 



THE BVA B. HALIi. 
(District Court. S. D. New York. Aprll 19, 1902.) 

ADMrSAT.TT— InJUKY TO SeAMA^T— SCIBSEQUENT NeGLECT--Li AinT.TTT. 

Libelîint, a seaman. liad his arm broken through being struck wlth a 
capstau bar by the mate of tbe vessel, and the master, duiing the 11 days 
It was at sea before rearhing port, requlred hiin to continue work to 
some extent, threatening to put him in irons unless he did so. ïhe per- 
fect rest necessary to insure a natural reunion of the disunited parts 
of the bone was thereby prevented, and the injury greatly aggravated. 
Libelant told the master that his arm was brokeu, and it became swollen 
and inflamed immediately, and remained constantly In that condition. 
Uclâ that, thoiigh there was no fault on the part of the vessel as far as 
the blow itself was concerned, it was liable for the master's misconduct 
in compelling the libelant to continue work after he was injured, Instead 
of permitting him to bave the necessary rest. 



In Admiralty. 

Bodine, Quigley & VVhiting, for libelant. 
Wing, Putnam & Burlingham, for claimant. 



ADAMS, District Judge. The libelant in this action was a seaman 
on the schooner Eva B. Hall, and had his left forearm broken through 
being struck with a capstan bar by the mate of the vessel on the 4th 
day of November, 1901, while the vessel was on a voyage from 
Fernandina, Fia., to New York. He was engaged in the performance 
of his duties at the time. The mate has disappeared, but the libelant 
does not seek to hold the vessel for the original injury, nor does the 
vessel claim that the blow was justified in any way. It is assumed by 
the parties, for the purpose of this action, that there was no fault on the 
part of the libelant or of the vessel as far as the blow was concerned, 
but the libelant complains that, instead of thereafter receiving the 
care he was entitled to from the vessel, the master wrongfuUy com- 
pelled him to work during the whole of the remainder of the voyage, 
a period of 11 days, threatening to place him in irons, unless he should 
do so, with the resuit that he sufïered great pain, and his arm was 
permanently injured. It is contended by the claimant that, when the 
injury was reported to the master of the vessel, he examined the arm 
with ail the care and skill of which he was capable, and, supposing the 
injury to be merely a bruise, treated it daily with Uniment ; that there- 
after until the termination of the voyage the libelant was only required 
to do such work as he could with the other arm, and, when the vessel 
reached port, the master and agents of the vessel were willing to send 
the libelant to a hospital, but he did not request to go to one, but to 
be paid ofif, which was donc, and he signed clear of the vessel. 

There is very little dispute about the facts in the case. The blow 
caused a simple fracture of one of the bones of the left forearm. The 
libelant was in a healthy condition, and, if the arm had been properly 
attended to, and left at rest, there would hâve been a natural union of 
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the diSuftited parts of the bone, so that in a few months the arm would 
probably hâve been as good as ever. But, during the ii days the 
vessel was at sea before reaching port, the libelant was required to work 
to some extent, thus preventing the perfect rest which was requisite for 
the arm, with the resuit that the broken parts of the bone could not 
remain in apposition, and the chances the libelant had of his arm heal- 
ing, or being in a condition for proper treatment when it could be ob- 
tained, were destroyed. It now appears that the arm is permanently 
disabled for any kind of heavy work, unless a surgical opération of 
cutting down to the bone, and then treating it, should prove successful 
in getting the parts of the bone to unité properly. 

The master could not be expected to know positively that the arm 
was broken, but it appears that the libelant told him that it was broken. 
It became swollen and inflamed immediately, and constantly remained 
in that condition. In view of the complaint and the probability of its 
truth, I think it was incumbent upon the master to permit the libelant 
to hâve absolute rest ; but, instead of adopting that humane course, the 
master threatened to put the wounded man in irons, and forced him, 
without necessity, to perform duties which would naturally resuit in an 
aggravation of the injury. For such action on the part of the master, I 
think the vessel should be held. The liability of a vessel to her crew 
ordinarily does not include any compensation or allowance for the 
resulting efïects of an injury received while in her service, but is limited 
to the expenses of the care, attendance, and cure of the seaman. 
Where, however, there has been misconduct or neglect by the ofïicers 
in the treatment of the seaman, after he has been wounded in the 
service of the ship, an additional cause of action arises against the ship 
for consequential damages. The City of Alexandria (D. C.) 17 Fed. 
390; Whitney v. Olsen, 47 C. C. A. 331, 108 Fed. 292. 

The libelant has been unable to work since the accident, and subject- 
ed to living expenses of over $100. He has incurred a surgeon's bill of 
$50, and paid $1.25 for medicines incident to his injury. He has not re- 
leased the vessel in any way. Under the circumstances of the case, I 
think he should be allowed the sum of $800 to cover his outlays and 
obligations, as well as for some compensation for his sufiferings, and to 
put him into a position by which he may seek such recovery as surgical 
science may afïord him. 

Decree accordingly. 



THE WILLIAM E. OLEART. 

THE VIVA. 

(District Court, D. Massachusetts. March 4, 1902.) 

Nos. 607, 608. 

Maritimb LlEns — Supplies — Massachusetts Statcte. 

Vessels which went from Boston to Scituate, where they were em- 
ployed for two weeks, left the port of Boston, within the meaning of 
Pub. St Mass. c. 192, f 14 et seq., glving a lien for supplies where a state- 
ment Is filed within four days after the vessel départs from the port 
where the supplies were furnished.i 

1 Maritime liens for supplies and services, see note to The George Dumois, 
15 O. C. A. 679. 
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In Admiralty. Suit to enforce a statutory liçn for supplies fur- 

nished. 

Albert P. Worthen; for libelant. 

Frank H. Stewart, for Lockwood Mfg. Co. 

David Benshimol and Julius Nelson, for respondent. 

LOWELL, District Judge. Thèse are libels to enforce the lien 
for supplies which is given by Pub. St. Mass. c. 192, § 14 et seq. 
The goods were supplied in Boston in 1894. More that four days be- 
fore the statutory statement was filed in the office of the city clerk, the 
vessels had left Boston, and had gone to Scituate. There they were 
engaged for about a fortnight in getting coal out of a vessel strand- 
ed on the beach. At night they generally went into the harbor of 
Scituate for a better anchorage, and there procured certain sup- 
plies. The question to be determined by the court is this : Had 
thèse vessels left the port of Boston, within the meaning of section 15? 
In The Helen Brown (D. C.) 28 Fed. ni, Judge Nelson held that 
a trip to Lynn and return, completed on the same day, was a de- 
parture from the port of Boston. In The White Fawn (an unreport- 
ed case, decided in 1898) I held that Weymouth was in the port 
of Boston, and observed "that the southern Hmit of the port of Bos- 
ton must be taken to be, substantially, Point Allerton." In the ar- 
gument addressed to the court, référence was made to cases and 
statutes concerned with the délimitation of the port of Boston for 
pilotage and other purposes unconnected with the lien for supplies. 
After the cases of The Helen Brown and The White Fawn, it appears 
to me best to abide by the opinion therein expressed until that opinion 
shall be overruled by the circuit court of appeals. 

Unless it can be shown that some part of the supplies was fur- 
nished after the return of the vessels from Scituate to Boston, the 
libels must be dismissed, with costs. 



THE ELIZABETH. 

(District Court, E. D. Virginia. Aprll 19, 1902.) 

L ADMTTîALTY—CorjiJsroN— Violation of Rules of Navigation— Ltabii,itt. 
Act Cong. Aug. 19, 1890 (26 Stat. 320-327) art 20, requires tliat, where 
a steamboat and salling vessel are In danger of collision, the steamboat 
Bhall keep out of the way. Article 21 preseribes that, where one of two 
vessels is required to keep out of the other's way, the other shall hold 
Its course and speed. Article 22 provides that the vessel required to 
keep out of the way shall, If possible, avoid crossing ahead of the other. 
Article 23 déclares that the vessel required to keep out of the way shall, 
if necessary, slacken speed, stop, or reverse. A steam f erryboat came 
practically to a standstill In Norfolk harbor to permit a steamship to 
pass, and then rang up, and passed full speed under Its stem. At that 
moment a sloop was observed passing down the harbor Immedlately 
across the steamer's bow, and the ferryboat, instead of complying with 
the rules, whlstled for the right of way, without slackening speed or 
reversing; and a collision resulted, in whlch libelant's Intestate, a 
passenger on the sloop, was killed. Held^ that the ferryboat was at 
fault and liable.i 

- Collision ruleS, see notes to The Niagara, 28 a 0. A. 532; The Mt 
Hope, 29 C. a A. 368. 
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a SAMB— RiGHT TO y^OLATE RuLES. 

The ferryboat had no right to call on tbe sloop to glre way or cbang» 
Its course, there being nothing to indicate péril or difflculty to tbe former 
In conf orming to tbe accustomed rules of navigation. 
8. Same, 

Even II tbere had been appréhension of Immédiate danger, as contem- 
plated by Act Cong. Aug. 19, 1890 (26 Stat 327), art. 27, requiring due 
regard to be had to ;speclal clrcumstances renderlng a departure (rom the 
rules necessary to avold danger, tbe ferryboat should bave resorted to 
ail other practlcal metbods of avoldlng tbe collision before vlolatlng tbe 
statutory requlrements. 

i. 8AME— CONTRIB0TORY NEGLIGENCE— EKROR IN EXTREMIS. 

Even If the sloop, on the signal from tbe ferryboat, luffed and changea 
its course for half a minute, and then suddenly again changed its course 
across tbe ferryboat's bow, the ferryboat would still be llable; the 
sloop's négligence being error In extremis. 
5. Samb— Necessary Damages. 

Llbelant's intestate was a colored farm laborer, wlthout any spécial 
acquirements; havlng no trade of any kind. He at times worked in a 
dairy, making $25 per month, or more. He was 23 years old, of good healtb, 
Bober and industrious, provided for bis family, and left a wldow, wlth- 
out cbildren. tield, that $1,200 damages should be awarded. 

In Admiralty. 

A. B. Carney, Jr., and R. W. Peatross, for libelant. 
T. J. Wool and Floyd Hughes, for respondent. 

WADDILL,, District Judge. This libel was filed by the personal 
représentative of George Chatman, deceased, to recover damages 
occasioned by the death of the said Chatman in a colhsion between 
the steam ferryboat Elizabeth and the sloop Martha Jane, upon. 
which sloop the deceased was a passenger. The collision occurred 
on the 29th of June, 1901, in the harbor of Norfolk. The ferryboat 
was en route from its slip in the town of Berkley to the city of 
Norfolk, and the sloop was proceeding down the Elizabeth river. 
As is usual in this class of cases, the vessels in collision respectively 
contend that the occurrence was solely the fault of the other. It is 
not deemed necessary to enter into a lengthy discussion of the évi- 
dence, further than to say that it has been fully cOnsidered, and the 
conclusion reached is that the collision must be attributed to the 
fault of the ferryboat Elizabeth, in not complying with the rules 
of navigation, by keeping out of the sloop's way, or slackening its 
speed, or stopping or reversing, or otherwise taking necessary pré- 
cautions to avert the collision, when it was apparent that it was in 
such close proximity to the sloop as to make the danger of col- 
lision imminent. Articles 2Q-23 of Act Cong. Aug. 19, 1890 (26 Stat. 
320-327), prescribe the rules for the avoidance of collisions between 
steam and sailing vessels, and the obligation imposed by thèse rules 
is impei^ative; and thosie yiolating them, except under clrcumstan- 
ces contemplated by other provisions of said act, must bear the 
conséquence, if damage ensues. From respondent's évidence in this 
case, it is apparent that on the occasion of this colhsion the Eliza- 
beth failed to comply with either rule 20, 22, or 23 ; and in fact the 
yiplation of ail three of the rul^s.4s» in efïect, conceded. The évi- 
dence establishes that the ferryboat came practically to- a standstill' 
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in order for an Old Dominion steamship to go by, and, as it did, it 
rang up, and pioceeded to pass full speed ahead under the stern 
of the steamship ; and at that moment the sloop Mary Jane was ob- 
served passing down the harbor, and about 75 yards away, having on 
board some 25 persons, men and women, including libelant's in- 
testate, who were returning from the city of Norfolk to their homes, 
in the country near by. The sloop was proceeding immediately 
across the ferryboat's bow; and the latter, instead of complying 
with the plain rules of navigation, "tooted or popped" its whistle two 
or three times, without slackening its speed or reversing, which, 
according to one of the libelant's chief witnesses, the expert Ether- 
idge, who was a passenger on the ferryboat, and an eyewitness, 
meant to ask for the ferryboat the right of way. In other words, 
having itself violated the rules of navigation prescribed for its own 
conduct, it called upon the sloop to do likewise, and violate the rule 
governing its movements, by keeping its course and speed. Vessels 
in such close proximity as thèse were on this occasion, each at the 
time freighted with passengers, should net hâve engagea in any such 
hazardous experiments. It was the duty of the ferryboat, upon her 
proceeding in such a direction as to involve risk of collision, to keep 
eut of the way of the Mary Jane, and likewise to avoid a collision 
with her, by crossing ahead of her, and upon approaching her, if 
necessary, to slacken her speed, or stop or reverse. None of thèse 
things the ferryboat did, but elected to follow rules of her own, which 
resulted in the coUision. The ferryboat should hâve avoided the risk 
of collision, and for her failure so to do she is clearly liable. The prés- 
ence of danger, or anticipated danger, was enough to admonish it 
of the necessity of complying with the rules of navigation. The 
Carfoll, 8 Wall. 302-305, 19 L. Ed. 392; The New York, 175 U. S. 
187, 207, 20 Sup. Ct. 67, 44 ly. Ed. 126; Steamship Co. v. Low (C. C. 
A.) 112 Fed. 161, 166, 172 ; The Richmond (D. C.) 114 Fed. 208. The 
Elizabeth had no right to call upon the sloop to give way or change 
her course, under the circumstances of this case, as there was nothing 
v/hich indicated any péril or difficulty to the Elizabeth in conforming 
to the accustomed rules of navigation. Maguire v. The Sylvan Glen 
(D. C.) 2 Fed. 905; Squires v. Parker, 42 C. C. A. 51, loi Fed. 843, 
845. There is no suggestion of inévitable accident in this case, and 
had there been appréhension of immédiate danger, as contemplated 
by article 27 of the above rules, the ferryboat should hâve resorted 
to ail other practical methods of avoiding the collision, before it at- 
tempted to violate the statutory requirements. The Marguerite (D, 
C.) 87 Fed. 953 ; Squires v. Parker, supra. 

The position of the EHzabeth, that, upon its "tooting or popping," 
the sloop lufïed, and changed its course for about half a minute, and 
then suddenly again changed its course across the bow of the Eliz- 
abeth, which is claimed by the ferryboat to hâve been the real cause 
of the collision, will not sufïice to reheve it from responsibility in 
this case ; it having neither slackened its speed, nor stopped or re- 
versed, until this alleged change of course of the sloop. The steamer 
should not hâve waited in the position in which it was, either to 
slacken its speed, or stop or reverse ; and if it be admitted that the 
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sloop did luff, as claimed by the respondent, which is exceedingly 
doubtful, from the évidence, its négligence in this regard should be 
treated as error in extremis, brought about by the ferryboat's miscon- 
duct. 

Some évidence was introduced tending to show that the navigator 
of the sloop was under the influence of liquor at the time of the 
collision ; but this charge is not borne out by the évidence, and, in- 
deed, there is but little to justify the charge, so far as he is con- 
cerned. 

Upon the question of the amount of damages that should be al- 
lowed libelant, it appears that the deceased was a colored farm labor- 
er, at the time of his death, without any spécial acquirements, having 
no trade of any kind, and at intervais he worked in connection with 
a dairy; making, when so engaged, $25 per month, and at other 
times something more. He was 23 years of âge, of good health, 
sober and industrious, and provided for his family, and left a widow, 
without childreh. Upon thèse facts, and taking into considération 
ail of the circumstances of the case, the court thinks an award of 
$1,200 should be made libelant, in full of ail damages arising from 
the death of her intestate ; and a decree may be accordingly so en- 
tered. 



FAHY V. SOOIBTT FOB REFORMATION OF JUVENILE DELINQUENTS. 

(District Court, S. D. New York. March 8, 1902.) 

Whaeves— lujURT TO Vbssbl — Evidence Coksiderbd. 

Evidence considered, and held not to sustain the clalm that an injury 
to the bottom of libelant's barge was received through the defectlve con- 
dition of the bottom of the river at défendants wharf, but to show that 
It was due to a previous groundlng of the barge on some reclus. 

In Admiralty. Suit for injury of vessel at wharf. 

Hyland & Zabriskie, for libelant. 
Miller, Decker & Miller, for respondent. 

ADAMS, District Judge. The libelant's barge Maggie Eck was 
injured by striking the bottom at or near the premises occupied and 
used by the défendant corporation as a house of refuge on Randall's 
Island, East river, on or about the 4th day of March, 1901. The 
barge was loaded with about 330 tons of pea coal, which she had taken 
on board at Hoboken, and had contracted to deliver to the house of 
refuge. The usual place of delivery was at a wharf maintained by the 
respondent on the Harlem river side of the island, and it was at 
such wharf that the libelant elaims the injuries were received, through 
a defective condition of the bottom of the river at or near the wharf, 
which the respondent negligently permitted to exist, so that when the 
barge went there in the due piirsuit of her business, and upon the in- 
vitation of the respondent,: she received the injuries without any fault 
on her part. The respondent contends that the barge received in- 
juries to her bottom by grounding on rocks through being towed out 
A»f the channel to reach another wharf on the island. not in any manner 
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controlled by the respondent, mistakenly supposed by the tug towing 
her to be the wharf to which she was bouiid, and that it was through 
such injuries that the bark sunk at the wharf in question, where there 
was plenty of water to hâve floated her if she had not sunk from her 
previous injuries. 

The facts appear to be that the tug first attempted to take the 
barge to a wharf known as the "North Dock," opposite I25th street, 
some distance from the one where she was bound, and, in doing 
80, ran her upon some rocks. She took the ground about 5:30 
p. m., and the tug left her there while she delivered another barge 
in the vicinity, when she came back and dragged the barge ofî 
after she had remained fast for probably an hour, and took her to the 
respondent's wharf. Dififîculty in determining the proximate cause of 
the sinking arises from the absence of rehable évidence as to the time 
the barge began to leak, or took the bottom at the respondent's wharf. 
The latter is said to hâve been 2 o'clock in the morning of the 5th, 
but that is altogether dépendent upon the statements of the master of 
the barge, whose testimony was not very satisfactory. He said that 
the barge drew, as she was loaded, 5 or 5)4 feet of water. If such 
were the case, it is clear that the injuries which caused the sinking 
could not hâve been received at the place of sinking, because the testi- 
mony is convincing that there was a greater depth of water there at 
ail stages of the tide. It is urged by the libelant that the master was 
mistaken, and that the draft was much greater. I think it was, but the 
error militâtes against the master's reliability, and the libelant is dé- 
pendent altogether on his testimony for an account of what took place 
after the barge was taken to the lower wharf, excepting that one 
of the respondent's witnesses saw the boat there about 10 o'clock, 
with nothing, apparently, the matter with her then. The master says 
that, when the barge was fîrst taken to the wharf, there was another 
boat lying there, and his barge lay alongside of her until she was re- 
moved, about 11 o'clock, when the Eck was pulled to within about 4 
feet of the face of the wharf, and made fast. The master's fîrst testi- 
mony in this connection was: 

"Q. What did you do after eleven o'clock, when you made your boat fast? 
A. I measured her, and there was no water Into her. Q. What time was It 
when you measured her? A. I guess it was about eleven o'clock, after I 
got through at the doclt. Q. Then what did you do? A. Then I went down 
in the cabin, and sat there and read the paper for a while. Q. Until what 
time? A. Until about twelve. Q. What did you do then? A. Came out 
and measured it again. The tide bad lowered a llttle bit and I slacked the 
Unes off a little bit. Q. Did you find any water at twelve o'clock? A. Yes, 
sir. Q. How much did you slacken the Unes then? Ans. A couple of feet, to 
get lier away from the dock if the tide lowered. Q. Was the tide lowering 
at that time? A. Yes, sir. Q. Then what did you do? A, Went back in the 
cabln, and then went to bed. Q. What time was it when you went to bed? 
A. About half past twelve. Q. What ncxt attracted your attention? A. I 
got up about two o'clock, and found she was aground." 

Upon being recalled by the libelant at the end of the case, he testi- 
fied: 

"Q. When did you next sound your pumps after you were hauled off this 
place opposite 125th street? A. When I got made fast to the dock; about 
10 or 15 minutes. Q. Did you find any watorV A. No, sir. Q. When next 
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did you Sound? A. After I got to the dock; lying next to the barge. Q. Flnd 
any water then? A. No, sir. Q. I thouglit you sald you sounded up to twelve 
o'clock at nlght? A. Yes, sir; I sounded twice after that. Q. Flnd any water 
In her? A. No, sir." 

There is some variation of the statements of the witnesses as to the 
hour of high tide, but I gather from the testimony and the standard 
tide tables that it was high water at Hell Gâte about 9 :i 5 o'clock, and 
there could hâve been little différence at this place. If the barge was 
leaking at 12 o'clock, it is not probable that it could hâve been caused 
by anything that happened at the lower wharf, but apparently was the 
resuit of the first injuries. This view is sustained by the nature of a 
wound on the bottom of the boat, which was described as having been 
"chewed up," apparently by sharp rocks. There is évidence on the 
part of the libelant tending to show that there was a spile somewhat 
outside of the face of the wharf, and projecting a foot or a foot and 
a half above the bottom of the river, upon which the inward bilge of 
the barge rested when she was sunk, and that there was a collection of 
ashes near the face of the dock, upon which the barge also rested when 
sunk, giving her a strong outward list, but nothing appears which so 
satisfactorily accounts for the wound as the fact of the bottom of the 
barge having been in contact with sharp rocks when puUed oiï by the 
tug. If the wound existed when the barge was taken to the lower 
wharf, and at 12 o'clock she had leaked so much, after the intervening 
hours of natural absorption of the incoming water by the fine coal of 
which the cargo was formed, that the leakage was évident to the not 
very vigilant master, it is obvions, the barge then being afloat, that 
the proximate cause of the disaster was the first grounding, in connec- 
tion with the master's neglect to pump when he found she needed it. 
The testimony with respect to the bottom of the river at the lower 
wharf is in irreconcilable conflict. On the libelant's part, witnesses 
hâve testified that at low tide there were not more than 43^ feet at 
some places where the barge lay sunk, and on the respondent's part 
it is shown by a careîul survey made by the officiai hydrographer for 
the department of docks, shortly after the accident, and while the 
bottom was in the same condition, that there were 8 to 10 feet of water 
close to the face of the wharf at low water, clear of obstructions, with 
increasing depths towards the center of the river. The respondent's 
contention in this respect is sustained by crédible testimony that the 
wharf had been used in the existing condition of the bottom at ail 
stages of the tide for many years, both by vessels of the character of 
the libelant's and other vessels of greater drafts, without injury of any 
kind or suggestion of danger. 

A review of the whole testimony confirms my impression on the 
trial that the libelant's allégations of négligence could not be sustained. 

Decree dismissing libel. 
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VENABLB OONST. GO. T. UNITED STATES. 

(Circuit Court, N. D, Georgla. Febniary U, 1902.) 

No. 1,543. 

1. CONTRACT POB PdBOC WoRK— LiABILITT FOR ExTRA WORK OR MaTERIAL. 

Wtiere the engineer In charge of the construction of a government forti- 
flcation, having authority to designate the work to be done and the ma- 
terials to be used by a contracter, requires work or materials which are 
not fairly within the contract, and the contracter compiles with such re- 
quirement, as he is compelled to do or suffer loss by the abandonment of 
hls contract, he Is entitled to recover the extra cost of such work or ma- 
teriais, notwithstanding a provision of the contract that no clalm for ex- 
tra work or material should be made or allowed unless prevlously agreed 
upon In wrltmg. 

2. Same. 

Where a bidder for government work, aa required, submltted a sample 
of sand proposed to be used, which was approved by the engineer in 
charge, and the contract was made upon that basis, but a succeeding 
engineer required the contracter to use a différent sand, which was more 
expensive to him, he Is entitled to recover the extra cost of the same In 
addition to the contract price for the work. 

8. Same. 

A contracter for the construction of a government fortiflcation, re- 
quired by his contract to erect a building suitable for use lu testing 
cernent, wlio at the request of the engineer in charge built a cottage at 
a conslderably greater cost than was necessary for the purpose ef testing 
cément, but without objection or protest, will be deemed to hâve volun- 
tarily incurred tlie extra expense, and is not entitled to recover the same 
from the United States. 

4. Bamb. 

A government contracter who agreed to constnict the work in ac- 
cordance with détail drawings, to be thereafter furnlshed, is not entitled 
to extra compensation because the drawings first furnished were changed 
before the work was done, and the cost of cerfciln work was greater 
under the second drawing than it would hâve been nnder the first; ner 
can he recover extra pay because the drawings, which were consistent 
with the spécifications, required certain work to be done in a better and 
more expensive manner than he supposed would be required, 

6. Samb— -Ali-owancb for Extra Wokk — Profit. 

A contractor who has been required to furnish materials and do work 
not within his contract is entitled to recover, in addition to the actual cost 
to him of such materials and work, a reasonable sum as profit. 

At Law. Action against the United States to recover for extra 
work done and materials furnished in the construction of a fortifica- 
tion under a contract. 

Hoke Smith and H. C. Peeples, for plaintifï. 

E. A. Angier, Dist. Atty., and Geo. L,. Bell and W. L. Massey, 
Asst. Dist. Attys., for défendant. 

NEWMAN, District Judge. This is a suit brought by the Vena- 
hle Construction Company against the United States to recover 
$9,981.07. The suit grows out of a contract entered into by the 
plaintifï with the United States, through O. M. Carter, the engineer 



764 114 FBDaRXl. REPORTER. 

officer in charge, for the construction of certain fortifications called 
"gun emplacements," on Tybee Island, near Sâvannah, Ga. The 
contract for this.work was entered into on November 30, 1896. The 
character of the contract, so far as material hère, will appear in the 
discussion of the several items embraced in this suit. The case in- 
volves a claim for certain work donc which is said to hâve been 
extra work. The items set out in the plaintifif's déclaration and re- 
lied on hère are as foUows : 

For additional work upon eut stone $2,650 00 

For 38,649 pounds of conduit pipe, at 4 cents per pound 1,545 SXî 

For change In plan of doors and extra -work thereon 800 00 

For cottage 949 95 

For change In sand 3,935 16 

Total $9,981 07 

The United States having filed an answer denying liability for 
the several items of extra work claimed, the case was, by consent 
of counsel for the respective parties, referred to an auditor. The 
auditor made a thorough investigation of the case, and apparently 
heard the évidence of every one who could throw any light on the 
transaction, except Capt. O. M. Carter. His testimony was not 
taken. After hearing the testimony thus présentée, the auditor 
made a report finding in favor of the plaintifï as to each of the 
items in controversy. The separate claims are hère considered in 
the order in which they can be most conveniently disposed of. 

Findings of Fact. 

At and before the contract was entered înto, on November 30, 
1896, plaintifï had only seen what are called "typical plans" of the 
work to be donc ; that is, a gênerai outline and plan of the pro- 
posed fortification. The detailed plans and spécifications by which 
the work was to be doue were furnished later. As to only one of 
the items involved does any indication appear to hâve been given 
as to precisely what would be required. It does appear, so far as 
can be gathered intelligently from the testimony in this case, that 
samples of sand such as was to be used in the construction of the 
battery were furnished, and that an agreement was reached between 
the engineer ofhcer in charge and the président of the construc- 
tion Company, by which it was understood that the construction 
Company might use one-fourth sharp river sand from the river 
above Sâvannah, and three-fourths beach sand, to be obtained from 
the beach below Sâvannah, properly mixed and combined. Samples 
of the sand proposed to be used were furnished by the représenta- 
tives of thé construction company to the engineer ofïïcer in charge, 
and there is sufificient évidence to justify the auditor's conclusion 
that there was an acceptance on the part of the ofScers of the gov- 
ernment of the proposai to use sand in the proportions above re- 
ferred to. There was some correspondence on the subject of the 
character of sand to be used, and a letter from Capt. Carter to 
Ihe Venable Construction Company of June 9, 1897, shows that the 
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construction company was required to use ail river sand from the 
river above Savannah. But in a letter written June i6, 1897, this 
requirement was changed, and the construction company was al- 
lowed to use one-fourth sand obtained from above the city, and 
three-fourths beach sand obtained below the city. After this, and 
during the time that Capt. Carter was in charge of the work, the 
construction company was allowed to use sand in thèse proportions. 
On the 20th day of July, 1897, Capt. C. E. Gillette superseded 
Capt. Carter in charge of the work, and he directed and required 
that ail the sand to be used should be taken from the river above 
Savannah. The évidence is undisputed that the additional expense 
of bringing this three-fourths of the sand from the river above 
Savannah, instead of obtaining it down near where the battery was 
being constructed, was considérable. The finding of the auditor 
on this item is as follows : 

"Sand: Paragraph 44 of the spécifications provides as follows: The sand 
shall be clean, first-class quallty building sand, contalnlng a suitable mixture 
of fine and coarse, sharp grains, free from dirt, organlc matter, and other 
Impuritles. Bidders will submit wlth their proposais a sample representing 
the partleular sand they propose to furnlsh, and will state in their proposais 
the location of the bank or banks from whlch It is to be obtained.' PlaintlfC's 
bld contains the foUowing statement: 'Sand, samples of which are furnished, 
to be of like quallty, and acceptable to the engineer; sample came from 
Savannah river.' I flnd that plaintiff furnished samples, — one sample coarse, 
Bharp sand, known as 'river sand,' whlch came from up the Savannah river; 
and another sample of finer sand, which came from the Savannah river along 
Tybee Island, and known as 'beach sand.' I find that plalntiff, through its 
président, W. H. Venable, contracted with Captain O. M. Carter, engineer of- 
flcer in charge, to furnlsh and use in the work to be done under the conti-act 
in suit a comhinatlon sand, composed of one-fourth of said sand known as 
'river sand,' and of three-fourths of sand known as 'beach sand.' I flnd that 
under this contract the plaintiff proceeded with the work about six months 
commenclng under Oaptain Carter, and continuing same under Captain Gil- 
lette, engineer ofiicer in charge, who succeeded Captain Carter in July, 1867, 
until December, 1897. I find that this combinatlon sand was clean, first-class 
quallty building sand, contalnlng a suitable mixture of fine and coarse, 
Sharp grains, free from dirt, organlc matter, and other impuritles, and that 
the sand used In the work was of like quallty to the samples, and complied 
wlth the conditions of the contract. I flnd that In December, 1897, Captain 
Gillette, engineer officer in charge, who had authorlty, under paragraph 58 
of the spécifications, ordered the plaintiff to stop using the combinatlon of 
sand contracted for, and required him to use exclusively the coarse, sharp 
sand, knowu as 'river sand,' from up the Savannah river. The change made 
in the sand was bénéficiai to the défendant, the river sand making a better 
cernent than the combinatlon sand contracted for. The plaintiff protested 
against the change of sand, and furnished the same under protest The river 
sand was much more expensive than the beach sand, for the reason that it 
was several miles distant from the work, and the beach sand was near at 
hand. Plaintiff was put to additional expense and cost In furnishing the 
river sand as required by Captain Gillette, engineer offlcer in charge, to com- 
plète the contract, over and above what he has been paid for same by the 
défendant, the sum of $3,935.16. The défendant was benefited by the change 
of sand to the extent of said sum of money. It was apparent to the engineer 
offlcer in charge who ordered the change in sand that such change would 
resuit In large additional expense, and extra expense to the plaintiff." 

This finding is adopted as stating substantially and fairly the 
facts as to this part of plaintiff's daim. 
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The next item which will be considered is that of ventilating pipe, 
conduit pipe, 20-inch sewer pipe, and flat iron plates for drains. The 
auditor's finding of the facts on this subject is as follows : 

"Cast-Iron Pipe and Plates: I flnd from the eyldence that plalntifl! fur- 
nlshed and put in place 10,261.90 pounds of ventilating pipe; also 8,083 
pounds of conduit pipe; also 3,752 pounds of twenty-lnch pipe; also 11,915 
pounds of cast-lron flat plates for drains. I flnd that thèse items were not 
called for In the spécifications or in the contract I further flnd that the de- 
fendant pald for thèse items 5c. per poiind, the same rate that was paid for 
drain pipes. : I flnd that thèse Items were not even contemplated by the con- 
tract, and that they are extra materlals, and putting them in place was extra 
work, for which the plalntlff is entltled to extra compensation. I flnd that 
the ventilating pipe was reasonably worth at current rates, over and above 
the prlce pfeld therefor by the défendant, the sum of $951.16. This sum in- 
cludes $827.10, the actual cost of fumlshlng and putting sald ventilating pipe 
In place, and $124.00, the fifteen per cent, profit claimed by the plaintlff. The 
conduit pipe was reasonably worth, at current rates, over and above the price 
paid therefor by the défendant, the sum of $511.24. This sum includes 
$444.56, the actual cost of fumlshlng and putting sald conduit pipe In place, 
and $68.68, the fifteen per cent, profit claimed by the plaintifC. The twenty- 
lnch pipe was reasonably worth, at current rates, over and above the price 
paid therefor by the défendant, the sum of $345.00. This sum includes 
$300.00, the actual cost of fumlshlng and putting sald twenty-lnch pipe in 
place, and $45.00, the fifteen per cenfc profit claimed by plalntlff. The cast- 
lron plates were reasonably worth, at current rates, over and above the 
price pald therefor by the défendant* the sum of $274.04. This sum includes 
$238.30, the actual cost of furBishing and putting said plates In place, and 
$35.74, the fifteen per cent profit claimed by plalntlff. The profit claimed 
on the Items aforesald constitutes an élément in makiug up and arriving at 
the reasonable cost and worth of sald items at current rates. The amount 
paid for the drain pipes was not a proper basis upon which to estimate the 
price of the items afor«said. This pipe aiid thèse plates not being specifled 
in the contract, and the work of putting them in place being exceedingly dif- 
flcult, I arrive at the difCereace in the cost by the figures and estimâtes given 
by wltness Conant, who was examined In behalf of the défendant. PlaintifC 
furnished the 8,000 pounds of drain pipe, and was paid 5c. per pound therefor, 
and this pipe is not included in ttie Item aforeisaid. Thèse items properly 
fall under paragraph 58 of the spécifications, which said paragraph is as 
follows: 'If at any time It should become necessary, in tlie opinion of the 
engineer ofiScer In charge, to do any work or make any purchase not herein 
specified, for the proper completion of this contract, the contractor will be 
required to fumish the same at the current rates existlng at the time of 
said purchases or work, the current rates to be determlned by the engineer 
offlcer in charge.' I flnd from the évidence that the engineer officer in charge 
of the work under this contract dld not détermine the current rates of the 
aforesald items, and that it was necessary for the plalntlff to institute this 
suit for the purpose of having the same determlned by the court." 

This finding by the auditor is supported by the évidence, and 
seems to state correctly the facts. It is in accordahce with the tes- 
timony of Mr. Conant, one of. the witnesses for the défendant, and 
is adopted by the court to be the facts in référence to this matter. 

As to the item of the cottage for testing cernent, I find that the 
évidence shows that the contractor acquiesced in the requirement 
of the engineer in charge to construct this cottage. There seems 
to hâve been an independent mémorandum by which it was under- 
stood that a cottage to cost $1,000 was to be erected for this pur- 
pose, and that the contractors built this house without any real 
protest or objection to it. It is entirely clear that no such build- 
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ing was needed in which to test cément, but it is equally clear that 
the contractors, for reasons which do not appear, acquiesced in 
Capt. Carter's request to build a rather expensive cottage. The 
auditor finds the facts to be as follows : 

"Cottage: I find that plaintlff was required by the engineer offlcer in 
charge of the work to erect on the defendant's réservation a two-story cot- 
tage, at a cost of $1,249.00, which was partially used for tlie piu-pose of test- 
Ing cernent I find that It was the duty of the plaintiff to fumlsh a building 
sultable for the purpose of testing cernent, and I further find that such a 
building could hâve been furnished at a cost not to exceed tliree hundred 
dollars. I find that the cottage which the plaintiff erected as aforesaid was 
a permanent improvement, and that under the contract plaintiff had no right 
to remove said cottage from the defendant's réservation after the eomple- 
tion of Its contract I find that the engineer ofiicer in charge must bave 
known that this cottage was not necessary for the purpose of testing cernent 
to be used in the work under tliis contract and he must hâve known that 
he was requiring the plaintiff to do work which was more expensive than 
that necessary to carry out and perform its contract I find that this cottage 
was not specified in the contract and that It cost the plaintiff î!!)49.0O more 
than such a building as was necessary for the purpose of testing cernent 
should bave cost I find that the plaintiff, through Its agent protested against 
erecting such a building for the purpose of testing cernent, and offered the 
défendant a proper building for that purpose, which cost less than $300.00. 
The defendant's réservation was improved by the érection of said cottage, 
and enhanced in value to the extent of $949.00, no part of which bas been 
paid." 

While this statement of facts is in the main correct, ail of the 
évidence taken together shows the fact to be that, while the con- 
tractors may hâve thought the character of the building required 
beyond reasonable needs, there was really acquiescence on the part 
of the officers of the construction company in building it as they 
did. 

The next item is that of eut stone. The facts, so far as they 
can be ascertained from the record, are as follows : The plaintiff 
having entered into this contract, as stated, on November 30, 1896, 
that on January 6th thereafter certain drawings were prepared and 
shown the plaintiff's représentatives, from which it appeared that 
there was to be in the stone jambs and lintels of the doors only 
one check or "rabbet," as it is called in the évidence, and subse- 
quently the ofïicer in charge required that the stone should hâve 
two checks, or be double rabbetted. The plaintiff, at the time the 
contract was made, agreed to construct the work according to dé- 
tail drawings to be furnished; and, while it is a fact from the évi- 
dence that the first drawing made showed only one check or rab- 
bet in the stone, it is equally true that at the time the contract 
was made there was no spécifie agreement as to the detailed man- 
ner in which this work should be done. The most that can be 
said for the plaintiff is that the engineer in charge changed the de- 
tailed plans as the work progressed. This he seems to hâve had 
authority to do under the contract. 

The next item is as to the plaintiflf's claim for extra work in con- 
structing doors. The contract provided that doors should be con- 
structed as follows: 
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"Doors wHl be fltted to the magazines, passages, and rooms. They wlll be 
made, accordlng tô detalled plan, of two thlcknesses of sound, well-seasoned 
1%-Incli white pine, 4 Inches wlde, tongued and grooved, and planed on both 
sides. The two thlcknesses wlll be fastened together wlth bronze bolts, and 
hung wlth bronze hinges and gudgeons, as shown on detalled plans. Double 
doors wlll hâve top and foot bolts and plates. Ail doors wlll be secured 
wlth bronze staples and padlocks of approved design. The wood In the doors 
wlll be pald for by the foot board measure. In place. AU bronze door f asten- 
Ings and flttlngs wlll be pald for by the pound in place. The prlce pald for 
doors wlll Include palntlng wlth three coats of paiat, of quality and color to 
be approved by the engineer offlcer In charge." 

The fact appears to be that the government officers required the 
construction of the doors in a better manner than the contractors 
expected. They seem to hâve required the strips to be laid, in 
forming the doors, in such manner as to make what is called in 
the évidence a "mosaic." 

Under another provision of the contract it is required that : 

"Ail work wlll be executed under the direction of the engineer offlcer In 
charge, who wlll prescribe the order and manner of conducting the saine in 
ail its parts, and of Inspectlng and rejecting such materlal, work, and work- 
manship as In his Judgment do not conform to the drawings that may be 
fumlshed from time to time or to thèse spécifications." 

It will be seen, therefore, that this work was to be donc in con- 
formity to the requirements of the engineer officer in charge. The 
proof fails to show any such radical departure from what could hâve 
been reasonably expected in référence to the construction of the 
doors in question as justifies a claim for extra compensation. The 
requirement of the officer in charge seems to hâve been that the 
back set of strips in the doors should cover the cracks or joints 
or any anticipated aperture in the front set of strips. The whole 
différence relates to the manner of putting the strips together, 
and, while the method demanded by the engineer officer in charge 
was more expensive than that expected or desired by the contractors, 
its only purpose was to get a first-class door. 

Conclusions of Law. 

The gênerai question necessary to be determined at the threshold 
of this case grows out of a provision of the contract relied upon by 
counsel for the government to this effect : 

"If, at any time durlng the prosecutlon of the work, It be found ad- 
vantageous or necessary to make any change or modification In the project, 
and this change or modification should Involve such change in the spécifica- 
tions as to character and quantlty, whether of labor or materlal, as would 
either increase or dlminlsh the cost of the work, then such change or modifi- 
cation must be agreed upon in wrltlng by the contractlng parties, the agree- 
ment setting forth fuUy the reaspns for such change, and glving clearly the 
quantifies and priées of both materlal and labor thus substituted for those 
named In the original contract, and before taking efEect must be approved by 
the secretary of war: provided, that no payments shall be made unless such 
supplemental or modified agreement was slgned and approved before the obli- 
gation arising from such modification was incurred. No clalm whatever shall 
at any time be made upon the United States by the party or parties of the 
second part for or on account of any extra work or materlal performed or 
furnlshed, or alleged to bave been performed or furnlshed, under or by vlrtue 



VENABLE COSST. CO. V. UNITED STATES. 769 

ot thls eontract, and not expressly bargalned for and speciflcally Included 
therein, unless such extra work or material shall hâve been expressly re- 
quired in writing by the party of the first part or bis successor, the priées 
and quantities thereof baving been first agreed upon by tbe contracting 
parties and approved by tbe chief of engineers." 

The précise question raised is, where the officer in charge of 
work and the contractors diflfer as to whether the work required 
is extra work or not, and it becomes necessary for the contractors 
either to abandon their eontract or to proceed and furnish the mate- 
rial and to do the work not required by a fair interprétation of the 
terms of the eontract, if the provisions of the written eontract en- 
tered into between the parties, just quoted, applies. Stating it dif- 
ferently, can the engineer ofïîcer in charge require materials to be 
furnished, or particular pièces of work to be done, not within the 
eontract, and the resuit be that, because the pfiScer in charge or his 
superior ofificers refuse to recognize the same in writing as extra, 
the contractors, when they elect to do the work or furnish the ma- 
terial rather than hâve the whole burden and financial loss of aban- 
doning the eontract thrown upon them, be thereby prevented from re- 
covering for such items as extra? It seems well settled now that 
where the claim is clearly meritorious there may be recovery. 

In Grant v. U. S., 5 Ct. Cl. 72, it is held : 

"Where a written eontract, entered into by the war department, contalns 
full spécifications of a building to be erected, and limits the cost, with a pro- 
vision that no extra charge for modification shall be allowed unless agreed 
upon in writing, and where an appropriation therefor Is made by congress 
agreeing with the eontract priée, yet if the contraetor is directed by an agent 
of the war department to furnish extra materials and perform extra labor, 
so that the building Is rendered more valuable and useful, and is tbus ac- 
cepted and used by the government, the défendants become liable, in an 
action on an implied eontract, for the fair and reasonable value of the extra 
materials furnished, and for the extra labor performed, notwithstanding the 
cost exceeds the appropriation, and notwithstanding Act 2d June, 1862 (12 
Stat. 411), limiting the power of the secretary of war, as well as ail offlcers 
or agents acting under him, in matters of eontract, to written agreements." 

In Ford v U. S., 17 Ct. Cl. 60, in the syllabus (3), the ruling is that : 

"A provision In a written eontract declaring that no claim for extra work 
shall be made unless it was required and agreed upon in writing is merely 
a condition, which may be walved by a subséquent oral agreement." 

The case of Barlow v. U. S., 35 Ct. Cl. 514, is an interesting case, 
and particularly applicable hère as to the item of sand. A distinc- 
tion is drawn in that case between the requirement of extra work 
by a subordinate ofificer and an officer or agent of the government 
authorized to eontract. The engineer officer in charge in that case 
had an understanding with the contractors as to the quality of sand- 
stone which would be satisfactory to the government. They in- 
curred expense on the faith of that understanding, and, the sand- 
stone thus agreed upon being subsequently rejected by the chief 
of the bureau, they were allowed to recover for the damage they 
had sustained. 

In the case at bar it was the engineer officer in charge who made 
the agreements relied upon for recovery, and it was the engineer 
114 F.— 49 
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officer iri charge who really made the contract as to îts détails, the 
character of the materials, etc. In the Barlow Case it was said : 

"Where addlttonal work or better materlal than the contract requlres was 
ordered by a subordlnate ofBcer having no such autliority, the compliance of 
the contracter mnst be regarded as voluntary service, and no contract can 
be Implled, even though the défendants acquired a beneflt by the change; 
that is to say, the government cannot thus be compelled to build a better 
building than was intended by Its responslble contracting offlcer. Driscoll's 
Case, 34 Ot. Cl. 508, and cases clted page 524. Where, on the contrary, the 
altérations or additions were ordered by an offlcer clothed with responsi- 
billty and authorlty to contract, a contract wiU be implied to the extent of the 
beneflt whlch the défendants hâve recelved, and the claimant wlU recover In 
quantum meruit Hawliins v. U. S., 96 U. S. 689, 24 L. Ed. 60T. Where a 
contract expressly provides tbat altérations or additions must be ordered in 
writing, and the cost be agreed upon before the worlr be done, the principals 
to the contract, In ordinary cases between Individuals, may walve the re- 
quirement. So, In the cai^e of government contracts, the offlcer who has au- 
thority to order or agrée 'in writing must be considered pro hac vice as the 
principal; and If he orders a change orally, and the contractor acts on the 
order and performs the extra worli, the parties will be deemed to hâve 
mutually walved the requlrement Ford's Case, 17 Ot Cl. 75." 

Capt. Carter first, and afterwards Capt. Gillette, were the offi- 
cers in charge of the construction of thèse fortifications. They were 
not such subordinate ofRcers as would classify extra work ordered 
by them as mère voluntary work, on account of the subordinate 
or inferior character of their duties ; but, having the control that 
has been indicated, they could make such altérations in the char- 
acter of material, and direct it to be used in such way, it seems 
to me, as would make their actions binding on the government. 
Certainly this is true as to the two items in respect to which their 
action is held to hâve brought about an implied contract by the 
government to pay in this case. Counsel for the government rely 
on the case decided some years ago in this court of Bowe v. U. 
S. (C. C.) 42 Fed. 761, as authority in this case. I do not think 
there is anything in that case, or in the authorities there cited, in- 
consistent with what is determined hère. 

As to the item of sand, the conclusion of law as to this item is 
that the contract originally was for the use of a mixture of sand 
composéd pf material obtained one-fourth from the river above the 
city of Savannah, and three-fourths from the beach below the city, 
which contract was acquiesced in by Capt. Carter, the engineer 
ofïicer in charge at that time, by allowing the use of the same. 
The subséquent action of Capt. Gillette in requiring ail the sand to 
be obtained from above the city, at a largely additional cost over 
the mixture indicated, would justify a recovery by the contractors 
for such additional cost. The évidence is undisputed as to the cost 
of the sand as required by Capt. Gillette over that contracted for 
and allowed by Capt. Carter, to wit, $3,933.16, for which amount 
the plaintifï is entitled to recover. 

As to the item of pipe, the finding of the auditor in référence to 
this claim îs, as has been stated, supported by the évidence. The 
additional cost of furnishing the pipe referred to, and the expense 
of laying the same, seems to hâve been in addition to what was 
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provided for in the contract, and the plaintif! îs entitled to recover 
for the same. The only matter which involves real difficulty is that 
of the 15 per cent, allowed as profit. As to this, I am cf the opin- 
ion that it would net be just to allow the contractors only the abso- 
lute cost of the pipe and the expense of laying the same, without 
anything whatever to cover their own compensation and the reim- 
bursement to them for their attention to the work and their fair 
profit as contractors. Ail the witnesses agrée, I think, that 15 per 
cent, on the actual outlay is a reasonable amount in this respect. 
The plaintifï is entitled to recover as to this item the différence as 
stated by the auditor, to wit, $2,081.44. 

As to the item of the cottage for testing cément, I find that, al- 
though the plaintifï was required to construct a cottage wholly 
unnecessary for the purpose intended, yet, as the olilicers of the 
construction company appear to hâve acquiesced in this, they should 
not be allowed to recover the additional cost over that which would 
hâve been necessary for a structure for the proper testing of ce- 
rnent. 

As to the item of eut stone, the claim for the spécial compensation 
as to this item is for the manner in which the work was required 
to be done, which was within the control of the engineer ofïîcer in 
charge, under the contract. The plaintifï was not misled in any 
way before the contract was entered into, and any misapprenhen- 
sion which the officers of the company may hâve had as to the man- 
ner in which the engineer ofïîcer in charge would require the stone 
to be eut occurred after the contract was made. Any hardship to 
the contractors that may hâve resulted arose simply from the man- 
ner in which the work was required to be done, which was not such 
as to justify a claim for extra work for which a recovery can be 
had. 

As to the item for doors, the same reasons which hâve been stated 
as to the claim for extra work on eut stone apply to the manner 
in which the doors were required to be constructed, and for the 
same reason the plaintifï is not entitled to recover as to this item. 

The conclusion is that the plaintifï is entitled to recover a judg- 
ment for the item of sand in the amount of $3,933.16, and for the 
item of pipe in the amount of $2,081.44, making the aggregate sum 
of $6,014.60, for which they should hâve judgment, with interest. 
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In re B. H. DOUGLASS & SONS CO. 

(District Court, D. Connectlcut. March 14, 1902.) 

Bankbttptct— Claim of Cbeditou— Contract for Rebatb. 

The décision of à référée that, under a conti-act recognlzed by tho 
previous course of deallng between a créditer and the baùkrupt, the 
latter was entitled to a rebate on hls purchases during the year, whlch 
should be deducted from the ereditor's clalm, affirmed. 

In Bankruptcy. On question certified by référée. 

James D. Dewell, Jr., for Frederick B. Street. 

Hobart L. Hotchkiss, for Walter M. Lowney & Co. and others. 

TOWNSEND, District Judge. The Walter M. Lowney Company 
has a claim against the B. H. Douglass & Sons Company for $1,048.86, 
against which the trustée claims that a rebate should be allowed. The 
substantial part of the report of the référée is as follows; 

"About 1892 the Walter M. Lowney Company adopted a System of rebates 
to Its customers, based upon the amount of their purchases for the year. 
Thls rebate, aa afterward modifled, was two per cent where sales for the 
year were from $5,000 to $10,000, three per cent where the sales were from 
$10,000 to $20,000, and four per cent where the sales amounted to over 
$20,000. The bankrupt corporation was formed about four years ago, suc- 
ceedlng to the partnershlp of B. H. Douglass & Sons. From 1892 on, the 
rebate has been allowed as above stated. Thus, in 1899, the purchases were 
$22,429.89; the rebate, four per cent, belng $897.20. In the summer of 1899, 
Mr. Douglass called upon Mr. Lowney, and. In a conversation referring to the 
character of the rebate, stated that he supposed, 'of course, we will be sub- 
ject to that, as usual.' Mr. Lowney's reply was, 'Not havlng glven any 
contrary notice, so late In the day as thls, I should conslder myself bound 
to allow It' It is clalmed by Mr. Lowney that the business was to be done 
to hls satisfaction; that the customers had not been properly served, and the 
bllls had not been pald wlthln ten days; and that he was to be the judge as 
to whether rebate should be allowed or not No notice was at any time given 
to the Douglass Company of any Intention not to allow the rebate as usual, 
and there is nothing to Indlcate that the rebate would not be allowed If tlie 
bankruptcy had not occurred. It was clalmed that payments were not made 
wlth sufflclent promptness, and that orders were not filled in tlme. It was 
admitted by Mr. Lowney that the Lowney Company had not goods sufflclent 
to fully supply their customers. I see no reason to discrédit the testimony of 
Mr. Douglass that payments were made wlth reasonable promptness, and 
that, if a Une of goods had not been wlthdrawn, and if orders given the 
Lowney Company had been promptly flUed, and the Douglass Company had 
contlnued orderlng and recelvlng goods up to January 1, 1901, the output 
would hâve exceeded the $20,000, and the rebate to them would hâve been 
four per cent" 

The référée allowed the rebate of $569.36, — being 3 per cent, on 
sales of $18,978.74, — and directed that the $479.50 should be paid in 
fuU ; considering such payment as a reasonable condition of the rebate. 
The Lowney Company has requested that the question whether the 
rebate should be allowed should be certified to the court. The trus- 
tée also objected to that part of the décision of the référée which 
allowed the $479.50 to be paid in full, but withdrew his objection. 

I hâve carefuUy considered the testimony, and am not prepared 
to say that I should hâve necessarily reached the same conclusion as 
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that reached by the référée. The testimony of the creditor to the 
effect that the rebate was conditioned upon having the business con- 
ducted to his satisfaction, and that he was to be the judge as to 
whether it was so conducted, is perhaps not directly contradicted ; 
but, on the other hand, it is not clear that the -bankrupts failed to 
comply with any of the material conditions of the understanding or 
contract. In view of the évidence tending to show that the claim 
of rebate rested on a contract based solely on the volume of the busi- 
ness, and especially because the référée, having the witnesses before 
him, has reached the conclusion that "the testimony of Mr. Lowney 
as to the conditions of the rebate seemed to me to be rather indica- 
tions of his own ideas upon that subject, than testimony as to any 
contract which can be held to vary that implied from the ordinary 
course of dealing between the parties," the décision of the référée is 
affirmed. 



In re GREENBBRa. 

(District Court, D. Connecticut March 11, 1902.) 

No. 446. 

Bankrdptct— Discharge— FArLURE to Kbbp Bocks. 

A creditor objecting to the discharge of a bankrupt Is not bound to 
prove his spécifications beyond a reasonable doubt, and proof that the 
bankrupt made a written statemcnt withln a few months prlor to hia 
bankruptcy for the purpose of obtainlng crédit, in which he did not dis- 
close debts to relatives, which he afterwards claimed to owe, and paid 
while Insolvent, is sufBcient to cast upon hlm the burden of explanation, 
and of showlng that the transactions were fully entered on his books; 
otherwlse the court is justitied in denying him a discharge on the ground 
of his concealment of assets and failure to keep books from which his 
true condition could be ascertained. 

In Bankruptcy. On application by bankrupt for discharge. 

Hotchkiss & Asher, for bankrupt. 

Fleischman & Fox, Wm. A. Wright, D. Strouse, and others, for 
creditors. 

TOWNSEND, District Judge. About April, 1900, bankrupt closed 
up his clothing business at New York, and removed to New Haven. 
Upon opening his New Haven store, he purchased a large amount of 
goods on crédit, and removed the stock of winter clothing, which had 
cost him between seven and eight thousand dollars, from New York 
to the New Haven store. On Juiie 14, 1900, bankrupt, having found 
that he was doing a losing business, sold the stock of winter clothing 
for $3,617 to a party at New Haven, who had them stored, and during 
the foUowing fall sold them for about $4,500. The purchaser paid 
bankrupt $2,000 June 20, 1900, and $1,000 June 25, 1900, both of 
which sums were deposited in bank; the remaining $617 being paid 
about July i, 1900. The only mémorandum of the transaction on the 
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bankrupt's books is a deposit in his barik account of $2,030 June 20, 
1900, and of $1,125.22 June 25, 1900, which deposits included said 
payments of $2,000 and $1,000. Bankrupt testified that out of this 
money he had paid $2,000 to a sister-in-Iaw in payment of notes for 
money borrowed theprevious year, and $670 to a friend of his brother- 
in-law for money loaned, and $600 to a daughter in payment of a debt. 
Papers purporting to be notes duly stamped for the $2,670 were pro- 
duced. On January 16, 1900, bankrupt made a statement to one of 
his creditors, Fecheimer, Fischel & Co., the principal petitioning 
creditor in the bankruptcy proceedings, showing that he had on hand 
merchandise about $15,000, cash about $i>20o, making a total of about 
$16,200, with total liabilities of $2,200, leaving a balance of $14,000. 
Bankrupt's testimony that he told Fecheimer, Fischel & Co. at the 
time he signed the written statement that it only included business 
debts is incredible. If he had told them so, they should hâve in- 
sisted upon his total indebtedness being included, for they must hâve 
known that a debt to a relative is more dangerous to other creditors 
than an ordinary debt. No mémorandum or bank account whatever, 
made in the ordinary course of business, or which could not hâve 
been manufactured, corroborâtes bankrupt's testimony. The $2,000 
loaned by his sister-in-law is testified to hâve been kept in the house, 
having been saved by her from time to time. The checks of the friend 
were made to the brother-in-law, and not to the bankrupt. The 
$2,000 paid to the sister-in-law was at once deposited by her husband 
to his own account, although before the loan she had been keeping 
the money separate in the house. The presumption from the writ- 
ten statement made for the purpose of obtaining crédit from Fecheim- 
er, Fischel &■ Co. should be discredited on]}' upon the clearest évi- 
dence. The évidence in such cases is mainly within the power of the 
bankrupt. A transaction of this sort should be entered upon the 
books in the clearest way, so as to attract, rather than to évade, the 
notice of creditors. In the circumstances, the excuses for such action 
by one on the verge of insolvency should be made out in a satis- 
factory manner, and by évidence which could not be manufactured. 
The objecting creditors are not bound to prove their spécification 
beyond a reasonable doubt. 

The discharge is refused on the ground of concealment of property 
and failure to keep books of account or records from which the true 
condition of the bankrupt could be obtained. 



ALBXANDER v. LOTJISVILLE & N. R. CO. 

(CSrcuIt Cîourt, N. D. Georgla. February 19, 1902.) 

No. 1,459. 

1 RBPEBBNOK— PiNDINOS OF FacT. 

Where, by consent, the Issues In an action at law are referred to an 
audltor, hlB flndlngs of fact are entitled to the same welght as the ver- 
fllct of a jury. 
9, Kailroads— iNjtiBT TO Pebbott nbab Trace— CoNTBrBUTOHY Négligence. 

Evidence consldered, and held to support a flnding that plalntiff, who 
was caught between a railroad train and a station platform and injurftd, 
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was gullty of eontribiitory négligence In attempOng to cross the track 
aliead of the train after lie saw it ai>praaching.i 

At Law. Action for personal injury. On exceptions to report of 
auditor. 

Burton Smith, for plaintifï. 
King & Spalding, for défendant. 

NEWMAN, District Judge. This is a suit brought by the plaîntiff 
against the défendant for the recovery of damages for injuries alleged 
to hâve been received by the plaintifï by being caught between a 
moving train belonging to défendant and the dépôt platform in 
the town of Gadsden, Ala., the plaintifï claiming that he was en- 
tirely free from fault, and that said injuries were received on account 
of the négligence of defendant's servants and employés. The case was 
referred to an auditor, — an unusual proceeding in actions ex delicto, — 
but the référence was by consent of counsel, with the usual leave of 
exception. The auditor having found in favor of the défendant on the 
questions involved, the case now cornes before the court on the excep- 
tions of the plaintifï to the auditor's fînding. There were several 
grounds of négligence alleged, which were as follows : First, that 
while the plaintifï was crossing the defendant's tracks, going to the de- 
pot to purchase a ticket, and in a place where he had a right to be, 
without any warning or notice to him of any sort a train of the défend- 
ant came swiftly upon him, and ran him down, and caught him between 
the platform and the train ; second, that the tracks of the défendant are 
so arranged that he could not see the train until it was nearly upon 
him, and too late for him to escape the danger; third, that the train 
was running at a high rate of speed, and gave no signal or warning ; 
and. fourth, that the défendant was négligent in running its train across 
the Street where the plaintifï was injured at the time when the passen- 
ger train which plaintifï expected to board was due. 

The auditor found for the défendant because he thought the plaintifï 
was guilty of contributory négligence in the foUowing way: He 
thought the plaintiff saw the train, and sought to cross in front of 
it as it was approaching, so as to mount the steps leading to the ticket 
office ; and in so doing was caught and injured. The auditor believed 
that this constituted such contributory négligence on the part of the 
plaintiff as would prevent recovery. If this finding of the auditor has 
évidence to support it, the duty of the court hère is plain. The évi- 
dence set out by the auditor and relied on by him is as follows : 

Examination of the plaintifï: 

"Q. Where were you just before yon started to the dépôt? A. I was 

standing just across the track from the platform. Q. About hovr long was 
that before train time? A. I had been there, I suppose, about a minute, 
I don't think I had been there longer than a minute. The train was theu 
due there. I cast my eye up at the hôtel, and the ti-aln was standing there. 
I made to cross to the steps down there in about 15 feet of me, and as I got 
up against the platform I seen the car coming. I didn't advance any further 
up towards the steps. I seen the distance was too great, and I just closed 



1 Injuries to persons at railroad stations, see note to Kailroad Co. t. Hyde, 
41 C. O. A. 550. 
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myself np agalnst the platform. Had been to Gadsden twlce before,— once 
by private conveyance, and once by the cars. Got my ticket there at that 
place. I got ofl there thls time. Q. Were you standing or walklug when yen 
flrst saw the train? A, Standing, sir. My back was towards this freight 
train. Q. What was the flrst notice you had of it? A. It was in about 15 
or 20 feet of me,— the car was,— when I flrst noticed it. Q. How did yen 
happen to see it, or know it was comlng? A. As I just stated, when I in- 
tended to go to those steps, when I got across to the side of the platform, I 
saw that the car was advancing, and that I couldn't make it any further. 
Q. You hadn't seen the car until thenî A. No, sir. Q. Were you on tlie 
track or OfC of It when you flrst saw It? A. I was off of the truck. Q. On 
the side towards the platform, or how, when you flrst saw the train? A. No, 
sir; I was crosslng over to the platform. Q. Where were you when you flrst 
saw the train? A. I was agalnst the platform when I flrst saw the train 
that hit me. I was crosslng,- done across the track,— and was on the ground." 

On page 20, cross-examination, Alexander says: 

"Q. How were you standing, in relation to those steps, — how far from them 
were you? A. I was about 15 or 20 feet from them. Q. Was this track that 
you were hurt by between you and the steps or not? A. Yes, sir. » • » 
Q. Then, after you came down there and stopped, as you described before, 
where was it you stopped, — down hère the station? A. Well, I stopped in 
15 or 20 feet of the steps, just across the track. Q. What did you do there 
when you stopped? A. Well, I was talklng to a gentleman standing there. 
I don't think It was more than a minute, sir. I look up towards the hôtel, 
and seen the train (the passenger train). Q. Then what did you do? A. I 
walked right across towards the steps to get my ticket Q. Where were you, 
or what looklng did you do? A. Well, sir, I taken a gênerai glance as I 
generally do. I hâve always been accustomed to trains, more or less, ever 
since I was a boy. I used to be a buteher (on W. Pt. R. E.). Q. Well, after 
you had taken that glance, what did you do? A. I walked right across to 
the steps. Q. Did you see your train? How close to you was it when you 
flrst saw It? A. The train was In 15 or 20 feet of me — the car was — ^before 
I seen It. Q. What direction were you, as to the car that hit you, just when 
you saw It, and just before? A. I was sldewise to it, going across, and the 
car was comlng up. Q. Were you on the track, or where were you, when you 
saw that train? A. I was near the track, just stepped off agalnst the plat- 
form, when I seen the train. Q. Was there a good space between the plat- 
form and the track there for a man to walkî A. Yes, sir; there Is 3 or 31.^ 
feet; may be more; I couldn't say." 

Examination of Newt Adams : 

Descrlbes walklng leisurely down Second street Was so famlllar with the 
locallty that he says It was an unusual time for that train to be there. Did 
not stop at shanty, slowed up a little. "There was some shade trees, and we 
made it as long as possible staylng In the shade until the train corne in." 
Walked In the triangle. Never saw any ticket sold at Prlntup House. Oflice 
he worked for near the ticket office in Prlntup House. If any englues or cars 
had gone along pipe works track could hâve seen them. Did not see any. 
Never crossed the cut-off track. Alexander got on it. Went on, did not 
stop. "When he turned to go across I was on Alexander's left We didn't 
make more than a step, — hadn't more than got started back, and started 
across, — before we discovered this train on us. Q. How far had you gotten 
Into that pipe works track when you saw it? A. When we flrst saw it, we 
were just about stepping over into It I think Mr. Alexander saw it flrst. 
He just spoke to me, and says, 'Newt, we are gone,' and we both made a run 
to the platform. We were going along down hère, 'near the frog,' when he 
was rlnging the bell down there getting ready to corne ont [passenger train]." 

W. B. Armstrong, conductor of train that hurt plaintîff, says they 
made two trips on the pipe works track. On the first trip he saw 
Alexander and Adams. They were hurt 12 or 15 £eet from the steps. 

Mrs. C. W. Parr says: 
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"The men were coming down the sldewalk on Second street. They came 
on down to the crossing, and got on the track, and walked up the traek. 
The men had the opportunity of seeing the train coming If they had looked 
back. Don't know whether the bell rung or not." 

The auditor says: 

"The prépondérance of the testlmony Is that the locomotive hell was 
ringing as the train whlch caught the plaintlff was coming 'across Second 
Street' The plaintiff says he dld not hear the bell ring. Adams does not 
say whether it was ringing or not, but does say he heard the bell on the 
passenger train. McMullen, the fireman, says he was ringing the bell. Por- 
terfield, the fireman, says the fireman was ringing the bell. The witness 
Howe says he heard the bell ringing. Oarroll, the engineer, says the bell 
was ringing. There is no positive testimony that the bell did not ring. 
Some of the wltnesses did not hear or did not notice It, while some were not 
asked about It. No witness dénies the swltchlng of the train, and the testi- 
mony is convincing that two trips were made to the pipe works, and each 
time it was necessary for it to cross Second street, making a crossing of that 
Street four times, even if It did not run up and down the house track. It 
would seem impossible to conclude that the plaintiff did not know of the 
présence of this train, and that it had crossed Second street, and was in 
towards the pipe works, at the time he and Adams were approachlng the 
tracks across Second street." 

There can be no question that this évidence abundantly supports the 
findmg If it was the verdict of a jury in favor of the défendant, and 
a motion for a new trial, on the ground that the verdict was not sup- 
ported by the évidence, no court would hesitate to overrule the motion. 
The saroe rule should apply where, by consent of the parties, the case 
is referred te an auditor. 

The exceptions will ail be overruled on the ground that there is 
sufificient évidence to support the finding of the auditor that the plain- 
tifï endeavored to cross in front of a moving train, and was injured 
thereby, and was guilty of such contributory négligence as to bar a re- 
covery for the injuries received. The report of the auditor will be 
confinr.ed. 



In re O'CONNOR. 

In re GLOBE REFINERY CO. et al. 

(Circuit Court, N. D. Georgia. March 15, 1902.) 

No. 670. 

BAKKRUPTCT — KlQHT OF SELLER TO RecLAIM QOODS — FbAUD. 

Evidence held to sustain the claims of sellers to reclalm goods from 
the estate of the buyer in bankruptcy, on the ground that by reason 
of fraud the tltle did not pass. 

In Bankruptcy. In the matter of claims of the Globe Refinery 
Company and Fulton Bag & Cotton Mills. On exceptions to find- 
ings of référée. 

Culberson, Willingham & Johnson, for the Globe Refinery Co. 
Slaton & Phillips, for the Fulton Bag & Cotton Mills. 
Tompkins & Alston, for bankrupt. 

NEWMAN, District Judge. In the former opinion in this case 
(rendered November 27, 1901) 112 Fed. 666, the daims of Globe Re- 
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finery Company, Fulton Bag & Cotton Mills, and Bushway Britt & 
Co. weré referfed back to the référée for further investigation and 
report as to the right of the claimants to reclaim goods in the bank- 
rupt's stock, on the ground that by reason of fraud no title passed to 
thèse goods. In the referee's report thereon he fînds against ail three 
daims. Nb exception was taken to his finding on the claim of Bush- 
way Britt $: Ço., and the case is now before the court on exceptions 
to the finding of the référée in the claims of Globe Refinery Company 
and Fiilton Bag & Cotton Mills. I am compelled to difïer with 
the référée as to the conclusion he reached. In both of thèse cases 
the petitioners are entitled to hâve the proceeds of their goods allowed 
to them. As I hâve frequently held, I will not interfère with the ac- 
tion of thé référée as to his finding of facts, unless there is manifest 
error. In this case, however, the facts require a différent conclusion 
from that which he has reached. 

•An order may be taken disapproving the action of the référée, and 
directing the payment to the Globe Refinery Company of the pro- 
ceeds of the sale of its goods, and to the Fulton Bag & Cotton Mills 
the proceeds of the sale of their goods. The matter of the taxation 
of costs as against thèse two claimants is left to the discrétion of the 
référée. 



HOGUB V. NORTHWESTERN MUT. MFE INS. CO. 

(Circuit Court, N. D. Georgia. January 23, 1902.) 

No. 1,562. 

Li?B Insurance— Construction ov Contbact— Right op Polict to Sharb m 

DiVIDENDS. 

Défendant, a mutual Ufe Insurance cornpany, by -whose charter ail 
poliey holders If In good standing were members, and entitled to share 
In profits, issued a pollcy for $10,000, payable on the death of the insured, 
the eiitlre premlum on which was to be paid In 10 annual Installments, 
a part In cash and a part In notes bearîng Interest, upon which notes 
ail divldends accruing to the pollcy were to be applled. Tlie poliey con- 
tained a provision "that sald cornpany further promises and agrées that. 
If default should be made in the payment of any premlum. they wlll pay, 
as above agreed, as many tenth parts of the original sum insured as 
there shall hâve béen complète annual premlums paid at the date of 
such default." It also further provided that, "if the sald premlums or 
Interest upon any note glven for premlums shall not be paid on or before 
the dates above mentioned, » * • the cornpany shall not be Uable 
for the payment of the whole sum Insured, but for such part only as Is ex- 
pressly etipulated above." The notes requlred the Interest thereon to be 
paid annually. The Insured pald elght complète annual premlums In 
cash and, notes, together with the Interest accruing on the notes pre- 
vlously glvèn ûp to the tlme of the last premium payment, af ter which 
he made no further payments of premlum or interest. Hdé, that by the 
payments made the pollcy. by ita terms, became a légal and complète 
pollcy for the sum of $8,000, carrylng ail the benefits which would hâve 
accrued tô ît if the remalnlng two payments had been made, except as 
to the amotint Insured, Ineludlng the right to share in further dlvidends, 
which must be applled to the payment of the Interest and principal of 
the outstandlng premlum notes; and that, such application not havlng 
been; made, on the death of the Insured the beneflciary was entitled to 
hâve It. made, and to recover the sum of $8,000, less the amount remaln- 
lng due éti the notes. 
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At Law. Action on life insurance policy, tried by the court with- 
out a jury. 

Anderson, Anderson & Thomas, for plaintiff. 
B. H. Hill, for défendant. 

NEWMAN, District Judge. This suit was brought by the plaintiiï 
against the défendant Company on a policy of Hfe insurance. The 
plaintiff was the beneficiary, and her husband, David Scott Hogue, 
the insured. The case was submitted to the court on the law and 
facts, without the intervention of a jury. 

The parties hâve agreed on the following statement of facts: 

"Tbat the défendant issued on the lôth day of January, 1807. to the plain- 
tiff the policy of insurance .sued on, upon the life of the plaintifï's husband, 
David Scott Hogue, and that the copy of said policy, which is attached to 
the déclaration in said suit, is a correct copy thereof. That eight complète 
annual payments by cash and notes were paid by the plaintiff and her hus- 
band on said policy of Insurance, in accordance with the terms thereof, to 
wit, for the premiums which under the terms of said contraet were due on 
the 15th day of January in the years 1867 to 1874, both Inclusive. That the 
plaintiff's husband died on the 22d day of June, 1899, and proofs of death in 
the form required by the company were made and filed with said Company. 
That the part of the annual premiums required to be paid in notes each 
year, to wit, two hundred and flfty-two dollars and ten cents, was so paid, 
and notes for that amount were each year given to the défendant during the 
years 18C7 to 1874, both inclusive. Two of said notes, to wit, the two notes 
made January 15, 1867, and January 15, 1808, respectively, were paid off, 
and returned to the plaintiff by the défendant out of the dividends eamed 
during the years 1871, 1872, 1873, and 1874; said dividends so earned being 
as follows: 1871, $160.90; 1872, $92.10; 1873, $117.10; 1874, $150.70; or a 
total amount of five hundred and twenty dollars and eighty cents ($520.80); 
which, being applied to the payment of said notes, paid off the flrst two 
thereof, as above stated, and entitled the third to a crédit of sixteen dollars 
and sixty cents ($16.60), which was credited thereon, leaving the balance due 
upon that note two hundred and thirty-five dollars and flfty cents ($235.50). 
True and correct copies of notes Nos. 8 to 8, inclusive, are hereto attached 
and made a part of this agreement; and It is agreed that the form and sub- 
stance of notes Nos. 1 and 2 were exactly lilie those hereto attached, diffier- 
ing only in the dates. That on January 15, 1875, a note was given by tjie 
plaintiff's husband to the défendant for three hundred and ninety-eight dol- 
lars and seveuteen cents ($398.17) as an extra note for cash premlura and 
interest then due, a ti'ue and correct copy of which Is hereto attached and 
made a part of this agreement. And on January 15, 1874, a note was given. 
by the plaintiff's husband to défendant for four hundred and forty-seven 
dollars and forty-three cents ($447.43), being an extra note for cash premlum 
and interest then due, a true and correct copy of which Is hereto attached 
and made a part of this agreement. That receipts were given by said de- 
fendant to the plaintiff for the said eight annual premium payments, ac- 
knowledging the payment thereof in each instance; ail of which were in 
form and substance, differing only in date and In the amount of accrued 
Interest, exactly like that dated the 15th day of January, 1870, the original 
of which is hereto attached and made a part of this agreement. That neither 
the said défendant nor her husband, David Scott Hogue, paid any other 
premiums, either in notes or cash, after the 15th day of January, 1874, but 
that ail Interest due on premium notes given prior to that date were paid 
either in cash or by note, up to said January 15, 1874. That, within ninety 
(90) days after the filing of proofs of claim by the plaintiff with the de- 
fendant, the latter tendered to her the sum of one thousand four hundred 
and elghty-nlne dollars and seventy-seven cents ($1,489.77), claiming that that 
eum was the amount due to her upon said policy of Insurance, and the said 
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plaintiff decllned aiid refused to recelve the same In full satisfaction ot her 
said clalm." 

Copies of resolutions passed by the directors of the défendant Com- 
pany from 1875 to 1898, inclusive, are agreed upon and are attachée. 
The resolution passed on July 30, 1875, is as follows : 

"Resolved, that a dlvidend shall be paid in tlie usual manner to such polify 
holders only as shall duly meet whatever casli payments may fall due on 
the anniversarles of their respective policies in 1876, according to their several 
contributions to the company's surplus, and that the actuary be, and is» 
hereby, instrueted to compute such dividend on the business of 1874 on such 
scale as to make the sum disbursed on that account in the year 1876 amount, 
as near as may be, to eight hundred and forty tliousand (Îp840,000) dollars." 

There was no substantial différence in the resolutions for the sub- 
séquent years on the point which is claimed to be material hère. A 
somewhat différent resolution, however, passed on July 20, 1886, 
it is agreed is as follows : 

"Resolved, that after December 31, 188C, the sui-plus arlsing In the fifth 
and succeedlng policy years of any participatlng policy be allovs'ed as divi- 
dend, on the usual conditions, at the close of such years, respectively, but 
that surplus arising in either of the first four years be held a year, as hère- 
tofore; it being the object of thls change to retain tlie existing conservative 
System up to the end of five years from the date of each policy, and there- 
after to make retums of surplus as speedily as possible to the members from 
•whose payments it may be found to arise." 

Counsel also agreed to use the act of incorporation of the North- 
western Mutual Life Insurance Company and the amendments there- 
to, including those of April, 1887 ; also the by-laws of the company, 
so far as they are pertinent to the issues in the case. It was also 
agreed that either party could use the original policy of insurance as 
they might désire. It was further agreed that the court might consider 
any and ail admissions made by either the plaintiff or défendant con- 
tained in any of the pleadings in the case. There were certain agree- 
ments as to dividends earned by the company which are not material 
for the présent purpose. 

The policy of insurance issued to the plaintiff on the life of her 
husband was for $10,000. The entire premiums were to be paid in 
10 annual installments. The policy contained, however, this provision : 

"And the sald company further promises and agrées that, if default should 
be made in the payment of any premlum, they vylll pay, as above agreed, 
as many tenth parts of the original sum Insurcd as there shall hâve been 
complète annual premiums paid at the date of such default." 

It is conceded that in cash and notes the premiums were paid for 
eight full years, which under the terms of the policy made it a good 
policy, payable at the death of the insured, for $8,000. What other 
rights it had is the question for détermination. 

The premiUm notes outstanding against the plaintiff bear înterest 
at the rate of 7 per cent, per annum. The notes contain language 
forfeiting the policy if the interest is not paid annually, which provi- 
sion is not insisted upon. They also contain this language: "The 
dividends on the policy are to be applied to the payment of the notes." 

The company claims that it had the right, at the death of the in- 
sured, in 1899, to compute the interest on the notes, compounding 
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it each year, and then adding interest to principal, and deduct the ag- 
gregate from the $8,000 called for by the poHcy. The plaintiff in- 
sists that, as against the principal and interest so computed, she has 
the right to offset the dividends which an $8,000 policy earned from 
January, 1875, until the death of the insured. By the charter of the 
défendant Company ail persons insured therein are members and 
entitled to participate in profits, subject to certain restrictions as to 
default on the part of the holder of the policy. 

Counsel for défendant in this case relies largely on a provision 
in the policy on which the présent suit is brought, which is as follows : 

"If the said premiums, or Interest upon any note given for premiums, shall 
not be paid on or before the dates above mentloned for the payment thereof, 
at the ofBce of the company, or to agents, when they produce reeeipts slgned 
by the président and secretary, then in every such case the company shall 
not be liable for the payment of the whole sum insured, but for such part 
only as is expressly stipulated above." 

He says, taking this in connection with what has been already 
stated of the terms of the policy, viz., that they will pay as many 
tenths of the original sum insured as there shall hâve been complète 
annual premiums paid at the time of such default, that, therefore, when 
the premium due January 15, 1875, was not paid the policy by its 
terms lapsed, except as to that portion already secured by the pay- 
ment of premiums, and the company was liable for such part only as 
was then secured. Counsel for the company in his brief makes this 
further statement: 

"Besldes, no interest was paid on any outstandlng premium note after 
January 15, 1874, and by tlie terms of the premium notes this interest was 
to be paid annually or Ûxe policy forfeited. Tlie condition in the notes that 
the fallure to pay interest would forfeit the whole amount of the policy has 
been frequently decided; but the company in this case construes the for- 
feiture clause in the notes in connection with the forfeiture clause In the 
policy as applicable to that portion of the amount which was not secured by 
complète annual payments of premium. In other words, it concèdes that the 
eight complète annual premiums mentloned by cash and note secures abso- 
lutely elght-tenths of the policy which was nonforfeitable, less outstandlng 
premium notes, with interest thereon. The défendant Insists — First, a fallure 
to pay the cash part of any premium, or to give a note for the note part, 
when the same became due, forfeits, not the entire policy, but ail of the 
policy and future beneflts thereunder, except so many tenths as there hâve 
hâve been made annual payments of premiums by cash and notes; second, 
the failure to pay in cash the interest on premium notes at the time when 
the interest became due forfeits the whole policy, except as above stated." 

The contention of counsel for défendant, briefly stated, therefore is 
that the failure to pay premiums for the full period of 10 years, al- 
though premiums for several years hâve been paid, works such de- 
fault as to deprive the insured or the beneficiary of ail future benefits 
under the policy. It can hardly be doubted that, if the premiums 
had been paid in cash and notes for the entire period of 10 years, the 
beneficiary would hâve been entitled to dividends on the policy from 
the time of the expiration of the period until the death of the insured. 
If the company issues an ordinary life policy, the premium to be paid 
every year from the time the policy is issued until death, it is conceded 
that the person so insured would be entitled to the full dividends. In 
a policy of the character now under considération, such additional 



782 114 FBDESRAI. REPORTER. 

amount of premium is fixed and coUected as will justify the company 
in agreeing that if the stipulated amount is paid for lo years, or for 
any less number of years, it will entitle the beneficiary to the amount 
provided for, payable at the death of the insured. The fact is, of 
course, that a calculation made as to a large number of lives would 
show the same resuit in favor of the company in both classes of poli- 
cies. Why should there be any distinction, then, between members 
holding the two classes of policies, as to the right to share in the 
profits of the company? There is none in reason or under the terms 
of the contract of insurance. 

So that the matter to be determined hère is, does the failure to pay 
for the full period of lo years work such default as to deprive the 
holder of the policy of rights or benefîts that would accrue in case 
the lo-years payments were made? It is true that the term "default" 
is used in the clause of the policy providing for the payment by the 
company, at death, of as many tenths as there shall hâve been com- 
plète annual payments, but this expression is as to succeeding pay- 
ments. The right to what has been acquired by payments already 
made is as complète as if payments for the full period were made. 
No qualification is put on the right of the holder of the policy paying 
for less than the full period, except as to the amount, and that is 
fixed by the number of annual payments. The company, having is- 
sued a policy of this kind, certainly cannot be heard to say that the 
holder of such a policy is in "default" because such holder avails 
herself of a right granted by the. policy. There is nothing whatever 
in the contract of the parties which makes the rights of the holder 
of this policy less than tliey would hâve been had payments been 
made for the full period of lo years, except as to the amount, and she 
must be held to be entitled to the same benefits. 

It is unnecessary to review the interesting cases cited on the briefs 
of the counsel for the respective parties. The greater number of thèse 
cases are upon the question of forfeiture for nonpayment of interest, 
and this, as has been stated, is not insisted upon by counsel repre- 
senting the défendant company. The case which comes more nearly 
to deciding the précise question for détermination hère is Dutcher 
V. Insurance Co., 3 Dill. 87, Fed. Cas. No. 4,202. That case was de- 
cided by Judges Dillon and Treat in the circuit court for the Eastem 
district of Missouri, and, while other reasons appear to hâve controlled 
the décision there made, the right of the policy holder to hâve divi- 
dends under conditions such as exist in the case at bar appears to 
hâve been determined. This case was taken to the suprême court 
of the United States (Insurance Co. v. Dutcher, 95 U. S. 269, 24 L. 
Ed. 410); and, while the décision there was not upon the question 
hère involved, there was no dissent whatever from the views upon 
this question expressed by the judges in the court below. 

The conclusion reached in this case is that this policy is entitled 
to dividende from January 15, 1875, to the death of the insured, and 
that the plaintiff lias the right to set ofî such dividends against the 
interest on thèse premium notes which accrued from year to year, 
and, if such dividends were more than sufficient to pay such interest, 
then against the principal to the extent that such dividends should go. 
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CLARK et al. V. GUY. 

In re COB'S BSTATB5. 
(Circuit Court, D. Connectlcut March T, 1002.) 

No. 976. 

1. Removal ov Causes— Bond. 

A circuit court of the United States cannot entertain a cause on re- 
moval from a state court unless the removal bond required by statute 
bas been duly executed by tbe principal and surety. 

8. JUKISDICTION OF FEDERAL COURTS— ADMINISTRATION OF ESTATE. 

A fédéral court Is witliout jurisdiction of proceedings for the admin- 
istration of the estate of a deceased person, either original or by re- 
moval.i 

On Pétition for Order Removing Cause from State Court. 

Judson S. Hall, for petitioners. 
Clarence E. Bacon, for executrix. 

TOWNSEND, District Judge. The petitioners herein allège that 
they are heirs at law of Sanford Coe, late of Middletown, in the dis- 
trict of Connecticut; that the said Coe was an aged and décrépit 
person, and that, through undue influence of one Amy Ann Guy, 
and without the knowledge of the petitioners, the said Coe was in- 
duced to make a certain will in favor of the persons who exercised 
such undue influence ; that the beneficiaries under said will hâve sold 
certain of the property formerly belonging to said testator, and threat- 
en to dispossess one of the petitioners of her homestead; and that 
the beneficiary Mary J. Hollister has unsuccessfuUy applied for relief 
to the probate court for the district of Middletown. The petitioners 
therefore pétition for removal to the circuit court of the United States 
for the district of Connecticut, for the purpose of having their prop- 
erty rights protected and adjusted. The petitioners allège that the 
suit in which the above relief is sought is pending in the probate 
court, and they pétition for removal thereof, under section 639, Rev. 
St. U. S., because they beHeve that, from préjudice or local influence, 
they will be unable to obtain justice in such state court. Counsel for 
the petitioners allèges that, acting under the advice of the United 
States circuit court, and of the clerk of said court, he filed an ap- 
plication for a trial of said case. Thereafter the case was set down 
for hearing on the iith day of October, 1898, before me, and the 
petitioner was heard thereon. Thereafter, upon examination of the 
papers, the pétition was denied. Counsel for the petitioners, how- 
ever, having alleged that I had agreed to defer the décision until fur- 
ther notice to him and an opportunity for further hearing, the order 
was set aside, and the case has again been heard upon argument of 
counsel and a brief submitted by counsel for the petitioners. The 
petitioners allège that they are aggrieved because : 

"First. Said probate court did not bave power to beat and détermine 
whether the residue of said estate was testate or intestate estate. nor was 
said question properly before said court Second. That if said question was 

1 See Courts, vol. 13, Cent Dig. i 792 [c, v, x, zz], § 1325 [a-e], § 1410 [a, b]. 
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properly before sald court for détermination, It should hâve held that sald 
resldue was Intestate esta te,, and as such Intestate estate sald court should 
hâve ordered its distribution to the hoirs of said Sanford Coe, of whom said 
Fred. C. Clark vcas ona Third. Because Sald court dld not hâve power to 
construe said vcill. Fourth. That if sald court has power to construe said 
■wlll, such power could be éxerdsed only for the purpose of determlning 
whether the claim of the helra was reasonable, and made in good falth, and 
in a proceeding had for that purpose. Fifth. Because the helra and dis- 
trlbutees of said Sanford Coe were persons other than Maria J. HuU, execu- 
trlx of the wllï of Andrew K. HuU, deceased, and the person to whom the 
court ordered thé Intestate estate dlstributed. Sixth. Because the estato of 
Sanford Ooe, deceased, was not pendlng for settlement in the orderly and 
prescribed way for the settlement of estâtes. Seventh. Because Sanford Coe 
died leavlng real and Personal property, intestate, and înore than one heir 
to sald real and Personal property undisposed of by a will of which he had 
dlsposed of certain of hls property, and the said court, In proceeding to dls- 
tribute the same to persons other than the heirs and distributees of the said 
Sanford Coe, In the proper and prescribed way, acted beyond its jurlsdiction. 
Eighth. Because said will did not leave the testate estate Indefinite, and 
necessary to be deflned, so far as the heirs and distributees therein mentioned 
were concerned in the action of said court In proceedlngs to ascertain the 
heirs and distributees of the Intestate estate, and In ascertalning the heirs 
and distributees of the aforesaid, and In ordering the distribution of ail said 
estate, was actiiig beyond the power of said court. Ninth. Because the 
matter In dispute, exclusive of costs, exceeds the sum or value of flve thou- 
sand dollars." 

Therefore the petitioner appeals from the judgment of the probate 
court, and asks that the orders of said court be set aside, and that 
this court should order a decree distributing the estate to such heirs 
as may be found to be entitled to receive the same. 

It is unnecessary to consider the various contentions of counsel 
herein, because an inspection of the record shows that a bond for re- 
moval was not signed either by the principal or the surety therein. 
The only signature of either of thèse persons is that of the surety, 
appended to his affidavit that he is worth the sum of $500 over and 
above his debts and liabilities. In view of the insufiîciency of said 
bond, and in view of the statutory requirements therein, I do not 
see how it is possible for me to entertain this case upon the merits. 

There is, however, a further objection to this pétition. The courts 
of this State hâve repeatedly decided that the settlement of the estâtes 
of deceased persons is within the sole jurisdiction of the probate 
courts. Pitkin v. Pitkin, 7 Conn. 315; Beach v. Norton, 9 Conn. 
182; Prindle v. Holcomb, 45 Conn. m, 122; Clément v. Brainard, 
46 Conn. 174; Clement's Appeal, 49 Conn. 519; Guthrie v. Wheeler, 
51 Conn. 207, 211. This conclusion is supported by the case of Byers 
V. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867, where 
the suprême court formulated the doctrine laid down in the Con- 
necticut cases cited above: 

"If original Jurlsdiction of the administration of the estâtes of deceased 
persons were In the fédéral court, It might, by Instltutlng such an administra- 
tion and taklng possession of the estate, through an admlnistrator appointed 
by It, draw to Itself ail controversles affectiug that estate, irrespective of the 
citlzenshlp of the respective parties. But It has no original jurlsdiction In 
respect to the administration of a deceased person." 

The pétition is denied. 
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8IMM0NS r. MUTUAL RESERVE FUND LIFE ASS'X. 

(Circuit Court, N. D. Georgla. March 4, 1902.) 

No. 1,649. 

1. Rehovai, oï Causes— JuBismcTiONAiiAMOuNT— Construction ofPleadings, 

Where, In an action against a Ilfe Insurance Company to recover the 
présent value of a policy, such value is alleged in the déclaration, the 
amount recoverable under such déclaration, uniess It should be amended, 
is limited to the value so stated; and where that Is less than $2,000 the 
cause is not removable into a fédéral court, even though the présent 
value of the policy, if correctly conaputed, would be greater than that 

8UIU. 

2. Samb. 

In a suit to recover excessive premiums alleged to hâve been eiacted 
by, and paid to, a life Insurance company, interest on the several 
amounts sued for, from the dates of their payment to the date of the 
suit, cannot be added, and treated as principal, to détermine the amount 
In controversy for the purposes of fédéral Jurlsdiction. 

On Motion to Remand to State Court. 

Hoke Smith and H. C. Peeples, for plaintiff. 
Anderson, Andersen & Thomas, for défendant. 

NEWMAN, District Judge. This is a motion to remand a case 
removed from the state court. The ground of the motion is that the 
necessary jurisdictional amount is not involved. The plaintifï's décla- 
ration, as it appears in the record brouglit from the state court, is as 
follows : 

"The pétition of Thomas J. Simmons respectfuUy shows: (1) The Mutual 
Reserve Fund Life Association, hereinafter styled the 'défendant,' is a cor- 
poration of tlie state of New York, now and at the times hereinafter men- 
ttoned engaged in the business of life Insurance; and it had at the time it 
contracted with petitioner, as hereinafter stated, and bas now, an agency, 
place of doing business, and an agent in said eounty of Fulton. (2) Said 
défendant is Indebted to your petitioner in the sum of two thousand ($2,000) 
dollars, with interest upon the sums and from the dates as shown by the 
following: (3) On May 13, 1890, défendant issued to your petitioner a policy 
of life Insurance, in the sum of $5,000, upon the ternis and conditions shown 
by a copy thereof, hereto attached as an exhlblt, and made a part hereof, to 
whlch leave of référence Is prayed as often as may be necessary. Your pe- 
tîtioner's wife is named in said policy as beneflciary thereof. (4) By said 
policy, défendant promised that upon payment by petitioner of certain dues 
and mortuary calls mentioned therein, and for so long as such payments 
should be made by him, said contract should be and continue of force. (5) 
Petitioner charges that, under said contract, défendant was and is only en- 
tltled to charge him for mortuary calls at the blmonthly rate of $20.80, 
which was and is Its rate df blmonthly mortuary calls at the âge of flfty- 
three (53) years,— the âge of your petitioner at the tlme said contract was 
made. (6) Défendant did charge him $20.80 for blmonthly mortuary calls 
from the time of issuing said policy until its call No. 96, of Pebruary, 1898. 
(7) Oommenclng with said call No. 96, and continuing to and inclnding its 
call No, 104 (that Is to say, for nine mortuary calls), défendant called upon 
petitioner, as a basis of keeping said contract of force, for the sum, bl- 
monthly, of $33.90. (8) Tbereafter défendant agaln increased its rate of 
mortuary call of and upon your petitioner, and, continuing to and Including 
mortuary call No. 110 (that is to say, for six mortuary calls), called upon 
your petitioner, as a basis of keeping said contract of force, for the sum, bl- 
114 P.— 50 
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monthly, of $41.40. (9) Thereafter agaln défendant Increased Its rate of 
mortuary csill of and upon your petitioner, and, contlnuing to and including 
mortuary càll No. 116 (that is to say, for six mortuary calls), called upon 
your petitioner, as a basls of keeping sald contract of force, for the sum, 
bimonthly, of $45.15. Call No. 116 was made June 1. 190L (10) Bach and 
ail of said increased calls was and Is In violation of sald contract, and with- 
out authorlty of law. (11) Petitioner has pald ail entrance fées, médical 
examination fées, and dues required of hlm under sald contract (12) He 
has pald up ail the mortuary calls made upon hlm by défendant up to, but 
not Including, said call No. 116. (13) Petitioner pald said increased calls 
under protesta desiring to malntaln the policy, if possible, wlthout dispute 
or dlsagreement with défendant. (14) Tlrlng of the repeated demands made 
upon him In violation of his contract for such increased sums, petitioner re- 
fused to pay sald call No. 116, and thereupon défendant has notified him 
that said policy of Insurance Is forfelted, null, and void. (15) Défendant has 
further broken and violated sald conti'act, in that, contrary to the terms 
thereof, and witbout authorlty of law, It has on June 15, 1901, notified him 
that It called upon hlm for $1,365.25, payable within thirty days from said 
date, for the alleged purpose of providing a reserve. It has also in said 
notice stated that it would lend him said sum, as a lien against his In- 
surance, and bearing Interest. Copy of said notice is hereto attached as 
Exhibit B, made part hereof, and leave of référence thereto as often as 
may be necessary Is prayed. (16) Petitioner has refused to pay said call, 
has so notified défendant, and has also notified it that he would not accept 
such loan, or consent to any such lien upon tlie policy. (17) Défendant 
claims the right to make such call, and, if the same be not pald, to charge 
the amount thereof, with Interest, as a lien upon the policy, under an al- 
leged amendment of its constitution or by-laws made at the annual meeting 
of its members In January, 1901. (18) Petitioner was not présent or repre- 
sented at said meeting. He has never consented to such amendment. He 
charges that the same is dlrectly violative of his said contract with de- 
fendant, and Impairs his vested rights thereunder. (19) He charges that 
said amendaient is unreasonable, rétroactive, and otherwlse Illégal. (20) 
Now, so it is, défendant has exacted from him unlawfully said increased 
calls, has unlawfully made upon him sald call of June 15, 1901, and in each 
and both has violated and broken said contract. (21) Petitioner thereupon 
elects, as is his right, to sue now for the damages sustalned by reason of 
said breach, and shows: (22) He has now grown older, and Is unable, be- 
cause of his physical condition, to procure new Insurance In lieu of sald 
policy, though he has tried repeatedly to do so. (23) He is entitled to re- 
cover from défendant the présent value of $5,000, estlmated upon the basls 
of his expectancy of life, which Is 12.30 years, diminished by the présent 
value of the Insurance défendant would hâve the right to charge hlm under 
said policy, to wlt, $20.80 bimonthly mortuary calls, and $15 annual dues, 
estlmated upon the basls of said expectancy. (24) He charges that the 
présent value of $5,000, so estimated, Is at least $2,500, and that the présent 
value of $20.80 bimonthly mortuary calls and $15 annual dues, so estimated, 
Is $950, and prays judgment for the excess. (25) Petitioner is entitled to 
further recover the amounts on, the payments made by hlm, as above stated. 
In excess of $20.80 bimonthly mortuary calls which défendant had the right 
t9 make, with interest on each of said amounts from the time of each, and 
of sald payments. Said excessive payments amount to the principal sum of 
$363,25, and he prays Judgment therefor. (26) He prays judgment against 
défendant in the sum herelnabove first stated, and that process may issue 
reguiring tbje défendant to be and appear at the next term of sald court to 
answer your petitloner's complaint" 

It will be seen that this suit is for $2,000 and interest. This, of 
course, would be insufficiént to give the court jurisdiction, but the 
claim for the défendant is that, under the further allégations as to the 
damages sustaîned by reason of the breach of the contract set up by 
the plaintiiï, there could be a recovery of more than $2,000. The 
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argument for the défendant is that, conceding plaintiff's right to re- 
cover at ail, the présent value of his policy would be considerably 
more than is set out in the déclaration, namely, $1,550, and that, not- 
withstanding this statement of an amount, if the présent value should 
be more, he could recover it, because of his gênerai allégations of 
his right to recover the présent value of the policy. Whatever such 
présent value may be, it is urged, the plaintifï could recover, even if 
its value was in excess of the amount stated. It is also claimed that, 
to the amount of excess premiums claimed to hâve been paid before 
the alleged breach of the contract, the interest should be added, and 
become a part of the principal at the date of the suit, for the purpose 
of determining jurisdiction. I am unable to agrée with either conten- 
tion. Under this déclaration, without amending it, the plaintifï could 
not recover exceeding $1,550 for the présent value of the policy. It 
may be true that his allégations as to his right to recover the présent 
value of the policy would justify an amendment changing and enlar- 
ging the amount claimed, but what might be claimed by amendment 
can be no test of jurisdiction as to the amount involved. Neither do I 
think that the interest claimed on excess of premiums paid is that char- 
acter of interest which becomes principal, and which may be so treated 
for the purpose of determining the jurisdictional amount. Even if in- 
terest be added to the amounts of excess of premiums claimed to hâve 
been paid, it would not, with the $1,550, make the jurisdictional 
amount. It is claimed for the défendant that, by a calculation made 
in the manner provided in the Code of Georgia (section 2049), i* would 
make the présent value of this policy more than is claimed by the 
plaintiff. The section of the Code referred to is a part of the act 
of the législature of Georgia of 1887 for "regulating the business of 
Insurance in this state," and this particular section states the manner 
in which the Insurance commissioner of the state shall arrive at the 
value of life Insurance policies for the purpose of determining the 
condition of the companies doing business in Georgia. It is not at ail 
clear that this law is applicable to the question involved hère, but, even 
if it is, the jurisdictional test as to the amount involved is the plaintifï's 
claim ; and that, as has been stated, is less than $2,000. 

I am clear, therefore, that there could not be a recovery, under this 
déclaration for $2,000, exclusive of interest and costs ; and for that 
reason the case will be remanded to the city court of Atlanta, from 
which it was removed. An order may be taken accordingly. 



POSTAL TEL. CABLE CO. OF MONTANA v. OREGON SHORT LINE E. CO. 

(Circuit Court, D. Montana. Mareh 22,, 1902.) 

1. Eminent Domain— P0WKR8 of Tbleoraph Company — Corporation Db 
Facto. 

Where the proper formai steps hâve been taken to organlze a tele- 
graph corporation under the laws of a state, It becomes such a corpora- 
tion de facto; and its right to exercise the power of emitient domain, 
conferred on such companies by the statutes of the state, cannot be 
denled by the défendant In a suit lustituted for the condemnation of 
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right of way on the ground that It Is only a pretended, and not a real, 
corporation, that belng a question whlch can only be ralsed by the state.i 

S. Samb— Use of Railboad Right ov Wat. 

A telegraph company which has accepted the conditions Imposed by 
Rev. St §§ 5263-5269 Is entltled to construct its Une over the riglit of 
way of a railroad whlch by section 3964 is declared to be a post road 
of the United States and to bave the damages assessed in any court of 
compétent jurisdiction, where sueh Une may be eo constructed as not 
to interfère wlth the opération of the railroad. 

8. Samb— Montana Statutb. 

TJnder the statute of Montana (Code Clv. Proc. p. 3, tit. 7) whlch 
confers on certain corporations, among whlch are telegraph companies, 
power to exercise the right of eminent domain, subject to the limitation 
that the court must find that the use sought to be made of the property 
condemned is a public use, and, If the property has already been ap- 
propriated to a public use, that the second is a more necessary public 
use, It must be held that the use of land for a telegraph Une Is a public 
use, and that the appropriation for telegraph purposes of a portion of 
the right of way of a railroad not occupied for railroad purposes is for a 
more necessary public use than that of the railroad company. 

4. Samb— CoNPBNSATiON— Measurb op Damages. 

Where the construction of a telegraph Une over the right of way of 
a railroad wlll not appreclably dlminisb the value of the use of such 
right of way for railroad purposes, the telegraph company is required 
to pay only nominal damages on condemnation of a right of way for its 
line. 

Proceeding to Condemn Right of Way. 

J. R. Mcintosh and Orlando W. Powers, for plaîntifï. 
P. L. Williams and J. G. Willis, for défendant. 

KNOWLES, District Judge. The plaintif in this suit desires to 
hâve condemnation, for the purpose of a telegraph line, over and along 
certain portions of the right of way of the Oregon Short Line Rail- 
road Company in Montana. Originally three suits were instituted for 
this purpose, — one in Beaverhead county, one in Madison county, and 
another in Silver Bow county. Thèse suits were ail Consolidated in 
pursuance of a stipulation between the parties, and removed to this 
court upon the application of the défendant. It appears from the 
pleadings that the plaintifï is a corporation organized under the laws 
of Montana, and the défendant a corporation organized under the laws 
of Utah. 

There is an objection made that the plaintifï is not entitled to be 
classed as a corporation de jure. It a;ppears, however, that certain 
parties who were résidents and citizens of the state of Montana, com- 
plied with the laws of said state in fîling the proper certificate and 
in making the proper records to create a corporation under the laws 
of said state. Prima facie, this would create the corporation named as 
the plaintifï herein. There were certain meetings of the officers of 
the plaintifï corporation, and, among other proceedings, a resolution 
was ofïered and passed looking to the acquirement of a right of way 
over and along the defendant's railroad right of way in Montana, for 
the purpose of establishing a telegraph line. It would appear that 

» See Eminent Domain, vol. 18, Cent. Dlg. § 469; 1901B Dlg. S 44 [d]; Cor 
poratlons, vol. 12, Cent. Dlg. § 78 [gg, uu]; 1899B Dlg. § 8 [b]. 
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under thèse conditions the défendant could net raise the question as 
to whether the plaintiff is in fact a corporation, or only a pretended or 
"fake" corporation. That wonld be the prérogative of the state of 
Montana, in a proper suit instituted for that purpose by and through 
its proper officers. In Oregon Short Line R. Co. v. Postal Tel. 
Cable Co. of Idaho, 49 C. C. A. 663, m Fed. 842, it was held by the 
circuit court of appeals of this circuit, while considering a similar stat- 
ute of Idaho, and in passing upon an objection identical with the one 
raised in this case, that such a corporation was a corporation de facto, 
and, as such, entitled to ail the rights and privilèges of a corporation, 
including the exercise of the power oi eminent domain. 

Plaintiff, on the argument before this court, claimed a grant of the 
right of way over and along the defendant's railroad right of way under 
and by virtue of the provisions of sections 5263 to 5269 of the Revised 
Statutes of the United States. Evidence was introduced to show that 
plaintiff had accepted the conditions named in the aforesaid statutes. 
Section 5263 of the statutes supra reads as follows : 

"Sec. 52C3. Any telegraph company now organized, or which may here- 
after be organized, under tbe laws of any state, shall bave the right to con- 
struct, maintain, and operate Unes of telegraph through and over any portion 
of tbe public domain of the United States, over and along any of the niilitary 
or post roads of tbe United States whicb hâve been or may hereafter be 
deelared such by law, and over, under, or across tbe navigable streams or 
Tvaters of the United States; but such lines of telegraph shall be so con- 
strueted and maintained as not to obstruct the navigation of such streams 
and waters, or interfère wlth the ordinary travel on such mlUtary or post 
roads." 

It will be seen, by this statute, that the right is given to any tele- 
graph corporation organized under the laws of any state to construct 
and maintain its telegraph line over and along any of the military or 
post roads of the United States which hâve been, or may hereafter be, 
deelared such by law. Such lines must not interfère with the ordinary 
travel on such military or post roads. By section 3964 of the Revised 
Statutes of the United States, ail railroads such as that operated by 
the défendant in this state hâve been and are deelared to be post roads. 
If this statute is applicable to this case, then the act of congress itself 
détermines whether the power of eminent domain should be put in 
motion for the purposes named, and whether the exigencies of the oc- 
casion and the public welfare required or justified its exercise. In the 
case of Boom Co. v. Patterson, 98 U. S. 403, 25 L. Ed. 206, the su- 
prême court, speaking by Mr. Justice Field, said : 

<<• * • wiien the use is public, tbe necesslty or expediency of appro- 
priating any particular property Is not a subject of Judicial cognizance. Tbe 
property may be appropriated by an act of the législature, or tbe power of 
appropriating it may be delegated to private corporations, to be exercised by 
tbem In the exécution of worIJB In v^hicb the public Is interested. ♦ * •" 

Although congress had put its right of eminent domain in motion by 
granting to the telegraph companies who complied with the foregoing 
provisions of the statute the right of way over and along post roads, 
and determined the necessity for using said ways for telegraph pur- 
poses, it at the same time imposed the condition that such use should 
not interfère with the ordinary travel thereon ; but there was a further 
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constitutional limitation that, before such right of way could bc 80 
utilized, just compensation should be awarded therefore to the owtiers 
or proprietors thereof. There would not appear to be any doubt, from 
the évidence presented in this case, but that the telegraph line as pro- 
posed by the plaintiff may be constructed over and along defendant's 
said right of way, so as not to interfère with the ordinary travel there- 
on. In this grant to the telegraph companies, congress, however, 
made no provision for the assessment of the damages arising out of 
the taking. In the case of Kohi v. U. S., 91 U. S. 367, 23 L. Ed. 
449, the suprême court held that an action could be maintained as a 
civil action at law to fix the damages arising from the taking of any 
property for a public use. The court there said: 

"• • * It Is dlfflcult, tlien, to see why a proceedlng to take land in vlrtue 
of tbe government's eminent domain, and deterinining the compensation to 
be made for it, !s not, within the meaning of the statute, a suit at common 
law, when initlated In a court It Is an attempt to enforce a légal right 
• • •" 

In that case, after adverting to the fact that congress had made 
no provision for the assessing of damages for property taken under the 
power of eminent domain, the court said: 

"• * * But there Is no spécial provision for ascertalning the just com- 
pensation to be made for land taken. That is left to the ordinary processes 
,of the law. • • •" 

The views expressed in this opinion were affirmed in the above case 
of Boom Co. V. Patterson. 

It would seem, then, that the plaintifï Company had the right to pro- 
ceed either in the state court or in the fédéral court to ascertain the 
just compensation to which the défendant would be entitled for the 
amount of its railroad right of way taken for the plaintiff's telegraph 
line; and I might stop hère, and proceed to détermine the just com- 
pensation to which the défendant is entitled, were it not that it would 
seem in the suit brought hère that plaintifï appeals for its right, not to 
the power of eminent domain vested in the national government, but 
to that power inhérent in the state government. The state govern- 
ment, by a gênerai law, has granted the power to exercise its eminent 
domain to certain corporations, — among them, to telegraph compa- 
nies. In this gênerai law it is left to the courts to détermine whether 
the use to which the property is sought to be condemned is a public 
use, and, if it sought to condemn property that has already been ap- 
propriated to a public use, then to détermine whether such further con- 
demnation and appropriation is for a more necessary public use than 
the one to which it is devoted, and for which it was first condemned. 

It is alleged in the complaint in this case that the right of condemna- 
tion is asked in virtue of the provisions of the statutes of Montana. 
Paragraph 4 of the complaint, inter alla, contains the following: 

"That said plaintiff elalms and asserts the power to exercise the right of 
•minent domain by this proceedlng under and by virtue and authorlty of 
part S, tit 7, of the Code of Civil Procédure of Montana (page 917)." 

The right of eminent domain exercised by the national government 
must be for national purposes. The right of the state government to 
exercise such power must be for state purposes. It is évident that 
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both governments seek to foster the building of telegraph Unes, — one 
for national purposes, and the other for local purposes. Under sec- 
tion 221 1 of the Code of Civil Procédure of Montana, it is provided 
that the power of eminent domain may be exercised in behalf of the 
governnient of the United States for any public use it authorizes. It 
would appear, however, from the whole scope of the proceedings in 
this case, that only the state power is invoked. It becomes necessary, 
therefore, for this court to détermine whether the construction of the 
telegraph line, and whether the use to which the plaintiff would appro- 
priate the railroad right of way of the défendant, is a more necessary 
public use than that to which the défendant has devoted and is de- 
voting it. In considering the évidence presented in the case, the con- 
clusion is reached that it is désirable that the plaintiff should hâve the 
right to construct its line of telegraph over and along the right of 
way of the defendant's railway. In determining the question as to 
whether this use is a more necessary public use than that to which the 
défendant has devoted the right of way under considération, we may 
consider the opinions of others. We find, in a case where a corpora- 
tion bearing the same name as the plaintiff brought a similar suit 
against this same défendant in the state of Idaho, having for its object 
the condemnation of a portion of the defendant's railroad right of way, 
Judge Beatty, before whom the case was tried, held that the appropria- 
tion for telegraph purposes of the portion of the defendant's right of 
way not occupied by its railway tracks is a more necessary public use 
than its use for a right of way by the railroad company. Postal Tel. 
Cable Co. v. Oregon Short Line R. Co. (C. C.) 104 Fed. 623. In this 
opinion Judge Beatty says : 

"* • • It cannot for a moment be doulited that the use to which plain- 
tiff proposes to put that poition of the defendant's right of way would be 
of gi-eater public utility than that for which it is now used. • • •" 

This case was taken to the circuit court of appeals for this circuit 
on a writ of error, and the above ruling by Judge Beatty was there con- 
sidered. 49 C. C. A. 663, m Fed. 843. The statute in Idaho is the 
same as the Montana statute, and provides for the taking of property 
aiready devoted to a public use for a more necessary public use. In 
construing this statute, the circuit court of appeals says : 

"♦ • • Considering the words used, and the gênerai ténor of the law 
controlllng the dévotion of private property to public use, we think the 
statute was intended to provîde that property aiready devoted to a public 
use might, whenever deemed necessary for the use of a corporation having 
the authority to exercise the right of eminent domain, be devoted to a second 
use which wUl not Interfère wlth the flrst. It was not Intended to require 
that absolute necessity. should exist for the dévotion of the property to the 
second use. • * • The défendant In error In this case has alleged that 
this property Is necessary for its use, and that It Is not necessary for the use 
of the plaintiff In error. The court has found that thèse allégations are true, 
and has found that the second use is more necessary than the flrst. As we 
consti'ue the statutes of Idaho, we flnd no error In this conclusion. • ♦ •" 

The suprême court of Utah, in the case of Postal Tel. Cable Co. 
of Utah v. Oregon Short Line R. Co. (Utah) 65 Pac. 735, said : 

"• • ♦ The appropriation of the right of way of a railroad, not essentlal 
to the enjoyment of Its franchise and property, to the construction of a tele- 
graph line, is to and for a more necessary public use. • • *" 
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And in pursuance of this view it was held that it was proper (or the 
telegraph company to appropriate a portion of the right of way of 
the Oregon Short Line Railroad Company in the state of Utah. 

In considering the act of congress before quoted, it is évident that 
congress was of the opinion that it would be right to appropriate por- 
tions of any post road for a telegraph line, when such appropriation 
did not interfère with the ordinary travel thereon. Guided by thèse 
opinions, I find in this case that the portions of the railroad right of 
way of the Oregon Short Line Railroad Company, in Montana, sought 
to be appropriatëd by the plaintifif to the uses named, is a proper ap- 
propriation, and a more necessary public use than that to which the 
défendant is devoting the same. This appropriation by the telegraph 
company of the right of way of the défendant must be confined, how- 
ever, to that portion of the same not now actually used and required 
for railway purposes, and along a line which will not interfère with 
the ordinary use thereof for railway purposes. 

As to the question of damages, I fînd, from a careful examination 
and considération of the décisions, that what may be considered as 
nominal damages only should be awarded défendant. St. Louis & 
C. R. Co. V. Postal Tel. Cable Co., 173 111. 508, 51 N. E. 382 ; Chica- 
go, B. & Q. R. Co. V. City of Chicago, 149 111. 457, 37 N. E. 78; Id., 
166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 978; Railway Co. v. Catholic 
Bishop, 119 111. 529, 10 N. E. 372 ; Allen v. City of Boston, 137 Mass. 
319; Mobile & O. R. Co. v. Postal Tel. Cable Co. (Miss.) 26 South. 370. 
The évidence in this case does not establish clearly that the défendant 
would sufïer any peculiar or spécial damage by the taking, and hence 
what is considered a nominal damage, merely, can be awarded. The 
damages to the défendant are hereby fixed in the sum of $1 per mile, 
amounting in the aggregate to $127. 

It is substantially agreed that the right of way of the défendant 
varies in width ; that at some points on the line it is 200 feet in width, 
at other portions 100 feet, and at other portions only 66 feet in width. 
I hold that, upon such portions of the aforesaid right of way where 
ît is 200 feet wide, the pôles and wires of the plaintifif should not be 
pîaced nearer than 75 feet to the outer line of the track or rail ; at 
such portions thereof where it is 100 feet wide, the line of telegraph 
should not be nearer to the outer edge of the defendant's track than 
40 feet ; and at ail such portions where it is only 66 feet in width, the 
telegraph pôles of the plaintifif should not be nearer than 30 feet to the 
track. 

Let a decree be prepared in consonance with thèse views. 
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OIL SEEDS PRESSING CO. ▼. UNITED STATES. 

(Circuit Court, S. D. New York. March 1, 1902.) 

Olive Oïl— Customs Dutt. 

Where witnesses called for the governinent were Itaiians, who testl- 
fled that the olive oil imported was fit for food, but was of a poor quality, 
and tliat it burned the throat, and that it was bought by tlie poorer class 
of Itaiians, and it had a strong, offensive, and rancld odor, and a wlt- 
ness for the Importer testlfled that it was a nonedible oil, unsafe for 
human consumption, and that It was not manufactured, imported, or 
adapted for food consumption, It was free, under Act 1897, par. 626, 
as olive oil for manufacturing or mechanical purposes, "fit only for 
Buch use," and not dutiable as olive oil not specially provided for, under 
paragraph 40 of the act 

D. Frank Lloyd, Asst. U. S. Atty. 
Hatch & Wickes, for the importers. 

TOWNSEND, District Judge. The merchandise in question is 
olive oil assessed for duty as "olive oil, not specially provided for," 
at 40 cents per gallon, under the provisions of paragraph 40 of the 
act of 1897, and claimed to be free, under paragraph 626 of said act, 
as "olive oil for manufacturing or mechanical purposes, fit only for 
such use and valued at not more than sixty cents per gallon." The 
board of gênerai appraisers, in overruling the protest of the importer, 
found that : 

"The oil is worth less than sixty cents per gallon, and that It was ac- 
tually used for manufacturing purposes; but we are satisfled from the évi- 
dence that it can be used for food consumption, and it is fit for such use. 
While it is true that this oil contains a small percentage of free fatty acld, it 
Is nevertheless fit for food consumption." 

The dealers called as witnesses to support the contention of the 
government that the oil was fit for food were Itaiians, who admitted 
that the oil was of poor quality, and that either they did not import 
or deal in such inferior oil, or had succeeded in selling very little of 
it; that it burned the throat; and that it was bought by the poorer 
class of Itaiians. This oil contains a great excess of free fatty acid 
and albuminous sédiment. It has a strong, offensive, and rancid odor, 
and an acrid taste. Dr. Cyrus Edson testifies that it is a nonedible 
oil, "unsafe for human consumption, * * * because of the pro- 
cess of fermentation, which leaves certain germs free in the oil," and 
he adds, "I shouldn't permit it to be used for food." The fermenta- 
tion referred to by the witness is explained by him to refer to the 
method by which the oil is made, which "oil itself is a product of 
fermentation." The word "fit" seems to be équivalent to "suitable," 
— the actual, practical, and commercial suitableness of the article for 
the purpose designated. The article in question is not manufactured, 
imported, or adapted for food consumption, and its perverted use for 
frying or for salads by a class of foreigners presumably ignorant of 
its deleterious qualifies and injurions efifects does not show that it is 
fit for use as food. 

The décision of the board of gênerai appraisers is reversed. 
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In re HOLSTBIN. 

(District Court, D. Connectlcut April 11, 1902.) 

No. 707. 

BaNKRTTPTCY— RepITSING DrSCHARGB— Fraud. 

An Insolvent retall mercliant, who, Immediately on recelpt of goods, 
sells them at Wholesale, and turns the larger part of the proceeds over 
to a friend, whom he says he owed, but of whlch there Is no docu- 
mentary évidence, and f ails to enter the check on his check bock, should 
be refused a dlseharge In bankruptcy for concealment of assets. 

In Bankruptcy. 

The foUowing is the report of the référée upon pétition for discharge : 

I, Henry G. Newton, référée in bankruptcy for tbe New Haven county dis- 
trict of the district of Connectlcut, to whom the above-entltled case was re- 
ferred under the act of cougress relating to bankruptcy, do hereby certify: 
ïhat the above-named Harry Holsteln, of New Haven, Oonnecticut, was 
duly adjudlcated a bankrupt herein on August 12, 1901. That the pétition 
of the bankrupt for a discharge In bankruptcy from ail his debts was duly 
filed with the clerk of sald court on September 16, 1901, and was duly re- 
ferred to me by sald court for further proceedings. That on September 18th 
I flxed the 2d day of October, 1901, at 12 m., at my office, room T, No. 818 
Chapel Street, New Haven, Connectlcut, as the tlme and place for a hearing 
on said pétition for a discharge, for examining the bankrupt, and for showlng 
cause, if any, why such discharge should not be granted; and on September 
20, 1901, I gave due notice thereof to ail credltors whose names appear upon 
the schedules of the bankrupt, to ail attorneys who appear In the case, and 
to ail persons Interested, by mailing and publishing, as appears by my cer- 
tificate, with copy of notice, hereto annexed. ïbat William H. Ely appeared 
at the hearing on the discharge to oppose on the part of S. D. Veits & Co., 
of Springfield, Massachusetts; his written spécifications of the grounds of 
objection to the grantlng of the discharge being flled on October 11 and 
argued on October 28, 1901. ïhe objections to the discharge were, in sub- 
stance: (1) Concealing and failing to keep books of aceount; (2) paying $350 
to Charles Rosenstein in trust for the bankrupt, and failing to enter the 
transaction on his books; (3) dlsposlng of a driving borse and vehicle im- 
mediately before the filing of his pétition in bankruptcy, wlthout any légal 
transfer, and wlthout entering the transaction upon the books. ïhe total 
Indebteduess of the bankrupt, as appears by his schedules, Is $2,064.90. It 
was agreed upon the hearing that the case should be heard and decided 
upon évidence taken upon a former examination and hearing. The schedules 
in bankruptcy were dated August 10, 1901, and filed August 12, 1901. Mr. 
Holstein, the bankrupt, has been engaged in the business of dealing in 
feed, hay, and oats at retail. On ,Tuly 27, 1001, he ordered of S. Ji. Veits & 
Oo., the créditer oljjecting to his discharge, a cargo of oats, the price being 
$594.38. Thèse oats were recel ved on or atout August 6th, and the cargo 
was immediately sold at wholesale by the bankrupt for a prlce slightly less 
than the price paid hy Inni; but, as stated by him, at a price slightly In ad- 
vanee of the ruling lUîirket rate. Of the money recelved for the sale of the 
cargo of oats he deposited in bank on August Gth, $500; and on August 7th 
he made a further deposit of .$00.69,— .?500. 00. He paid checks as follows: 
On August 6th, to tlie N. Y., N. II. & H. R. R. Co., $75.19, for freight on the 
cargo meutioned. The First National Bank, where he Uept his aceount, 
chai'ged against his aceount a draft of $176.17, whlch had been acceptée 
by him SO days préviously. A check of August 5th to R. Sanford, for $80, 
• was paid by the bank ou August 7th. On August 7th he paid Charles Rosen- 
stein the .$;^50, and on August 8th to Abner Hendee, a bona fide créditer, 
$74.54, which exhausted his bank aceount wlthln 35 cents. On his check 
book the stubs are not fiUed ont for a payment of $72.19, a part of the $75.19 
paid to the railroad company, or for tlie ones to Rosenstein and Hendee. 
ïhe bankrupt did not, at any other tlme durlng the course of his business. 
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^ell at Wholesale a cargo of oats. Hls journal shows varlous charges and 
recelpts on August 5th and August 6th and August 7th. No entry of his 
purchases or Indebtedness appears anywhere upon hls books. His testimony 
was that he slmply made charges upon his books of goods sold, and trusted 
to the blUs to know hls Indebtedness for goods purchased. Bankrupt tes- 
tifled that the 5350 pald to Charles Rosenstein was on aceount of a debt 
whlch he owed him for borrowed money. Charles Kosenstein was not called 
by either side. No written entry of any kind was olïered in corroboratlon of 
this indebtedness, and there is no written entry in regard to the Kosenstein 
matter upon the books of the bankrupt, nor concernlng the horse and wagon. 
The principal question in this case is the good faith of the payment to Kosen- 
stein, and whether the failure to note the check to him upon the book was 
for the purpose of concealing the payment. There is no claim as to any other 
payment proved to hâve been made, that It was fraudulent. Bankrupt tes- 
tified that he sold the horse and wagon about two weeks before making the 
assignment in bankruptcy for ?110, of which ?10 was paid in cash and the 
balance paid by check, which was deposited in bank. No spécifie deposit of 
$100 appears upon the books, although, within two weeks there is a deposit 
of $120.50, which might possibly contain the $100 check. I flnd this ob- 
jection as to horse and wagon not sustained. The question hère largely turns 
upon the crédit which ought to be given the testimony of the bankrupt In 
my opinion, a sale in bulk by an insolvent retall merchant of a cargo of oats 
for somewhere about $600, the deposit of -$500 of the money in bank, and 
the using of the larger part of it, other than that needed to pay the freight, 
for the payment of a Personal debt to a friend, is not a transaction which 
should be looked upon with favor, and does not entitle the doer of it to crédit. 
Except for the payment to Abner Hendee and Mr. Sanford about that time, 
I should not hesitate to say that the testimony ought to be discredited. It 
bas before been reported by me, and afflrmed by this court, that the ob- 
taining of mone.y by the sale of goods and paying it out, not in the ordinar.v 
course of business, but to a personal friend, throws the burden of proof that 
the transaction was fair strongly agalnst the bankrupt. In the absence of 
any documentary évidence of the debt, or of any corroborative évidence 
whatever, in my judgment it ougbt to be found that the $350 was paid to 
Kosenstein on a concealed trust, and that the failure to enter the check upon 
the stub of the check book was for the purpose of concealing the true stiite 
of his affalrs from his creditors in bankruptcy; and, solely from the évidence 
above stated, I find and report, unless the court shall be of the opinion that 
the facts in évidence do not sustain the flnding, that the bankrupt has con- 
cealed $350, and has failed to enter the check upon his check book, with the 
intent to conceal from his ci'editors the true condition of his affairs. It 
may be proper to add that the failure to enter checks, and the failure to 
correctly state transactions on the schedules, hâve been repeatedly found. 
in other cases, not to militate against the granting of a discharge, no fraudu- 
lent intent being found. In my judgment, it would be a reproach upon the 
law if an insolvent retall merchant could obtain money by the sale of 
goods at Wholesale immediately upon their receipt, and turn the bulk of it 
over to one who is not a business créditer, and, by his simple statement 
that he owed the récipient, exonerate hlmself from blâme, and obtain a dis- 
charge from the debt. While the debt to Veits & Co. may not hâve been 
Incurred by false prêteuses, so as to render a discharge invalid agalnst that 
particular ereditor, it is a debt which ought not to be dlscharged in bank- 
ruptcy unless the court is absolutely forced to grant such a discharge. I 
therefore find from the facts and évidence, and for the reasons stated above 
recommend, that the discharge be refused. 

Simon H. Kugel, for bankrupt. 
Wm. H. Ely, for opposing créditer. 

PLATT, District Judge. I am entirely in accord with the référée 
in his opinion upon the facts presented. His report is accepted, and 
the discharge is refused 
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THE EL MONTE. 

THE RAPPAHANNOCK. 

(District Court, S. D. New York. March 4, 1902.) 

i. CoLusiON — Navigation in Foo — Construction op Rulbs. 

TJnder the second clause of article 16 of the international navigation 
rules, whlch requires a steam vessel, "hearing apparently fonvard of 
her beam the fog signal of a vessel the position of whlch is not ascer- 
talned," to stop her englnes, and then navigate with caution untU danger 
of collision Is over, it is the duty of a vessel to stop under such cir- 
cumstances, in ail doubtful cases, until both the position and course 
of the other Is known.i 

2. Same— Steam Vkssbls Crossing — Excessive Speed and Failurk to Stop 
IN Fog. 

In a suit for collision between two océan steamships in a dense fog, 
while on crossing courses, it appeared that after entering the fog both 
contlnùed at more than half speed, in violation of the flrst provision of 
rule 16, and that, after hearing each other's fog signais, both proceeded 
withont stopping for some time. In violation of the second clause of such 
rule; the vessels when they saw each other being wlthin 500 feet, and 
unable to check their momentum in time to avoid collision. Held, that 
both must be held in fault, and the damages divlded. 

In Admiralty. Suit for collision. 

Convers & Kirlin, for the Rappahannock. 
Maxwell Evarts, for the El Monte. 

ADAMS, District Judge. Thèse actions arose eut of a collision 
between the steamship Rappahannock and the steamship El Monte. 
which occurred in a dense fog in the early morning of the 5th day 
of October, 1900, about 50 miles in a northeasterly direction from 
Capp Charles. The Rappahannock was bound into Newport News 
from Liverpool. She was practically in ballast, having very little 
cargo on board. The El Monte was proceeding up the coast, fully 
laden with gênerai cargo, on a voyage from New Orléans to New 
York. 

The contentions of the respective parties as to the main facts are 
as follows: 

On the part of the Rappahannock, that in the early morning of 
the day in question the weather was fine, but became foggy about 
6:30 a. m. The chief officer was in charge of the navigation of the 
Rappahannock at the time. He at once put the telegraph to the 
engine room at "stand by," to give the engineer on watch notice 
to be ready for maneuvèrs. This order was received and noted by 
the second engineer, who was on duty below. The captain had no- 
ticed that it was coming in thick, and was dressing when the chief 
officer calied him, at this time, to tell him the state of the weather, 
and he came out on the bridge in less than a minute afterwards. 
At 6:40 a. m. the weather became thicker, and the telegraph was 
put to "half speed," which order was immediately executed. Mean- 
while, from the time the weather first began to get thick, the fog 

' Collision rules, see notes to The Niagara, 28 C. C. A. 532; The Mount 
Hope, 29 0. C. A. 368. 
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whistle had been continually sounded at intervais of about a minute, 
and the speed of the steamer had been reduced to about 6 knots, 
when at 7:10 a. m. one single long blast, the ordinary fog signal, 
was heard by her watch. It came from broad off the port bow, 
and was judged to be about four or five points before the beam. 
This afterwards turned aut to be a signal from the El Monte. The 
chief ofiicer looked at the dock at that moment, and noticed that 
it was 7:10. Instantly the engine room telegraph was rung to slow, 
and a prolonged single blast was given on the whistle. Both acts 
were donc by the chief oiïïcer, and just as he fînished blowing the 
whistle the master, before any further signais were heard from the 
El Monte, rung the telegraph to stop. Very shortly thereafter, a two- 
whistle signal was heard from the El Monte. The Rappahannock 
continued to blow single blasts at about 45 seconds intervais up to 
the collision, blowing four in ail from the time of first hearing the 
El Monte. Three sets of two-whistle signais were heard from the 
El Monte after the first fog whistle was heard from her and before 
the collision. Thèse signais seemed to be coming more abeam ail 
the time. As the El Monte swung into sight, she was bearing about 
a point before the beam, and her masts were slightly open to star- 
board, so that her starboard side could be made out. She was com- 
ing in at about a right angle, heading forward of the bridge, and 
turning her bow towards the Rappahannock's stern, as though under 
a port helm, and apparently trying to clear the latter. Her distance 
from the Rappahannock, when first sighted, was probably not over 
lyi ship's length. Upon seeing her, the order "full speed ahead" 
was immediately given, and the helm put hard aport to throw her 
bow around to starboard, as it seemed that the El Monte would 
strike forward of the beam. But it was immediately seen from the 
way the El Monte was swinging that she would strike abaft the beam, 
so that, before the Rappahannock felt the influence of her port helm, 
the helm was put hard to starboard to throw her quarter off, and 
give the El Monte a better chance of clearing. As the Rappahan- 
nock was practically stopped when the full speed ahead order was 
given, there was not su-fficient time for her to gain headway to es- 
cape the blow from the El Monte, although perhaps a half a minute 
elapsed between the order and the collision. At the time of the 
collision, the Rappahannock's heading was W. S. W. She liad chan- 
ged a point and a half to starboard from her previous course, S. W. 
half W., after hearing the El Monte. This was chiefly due to the in- 
fluence of the right-hand propeller, which tended to make the ship 
swing to starboard while the engines were stopped. The engines 
were stopped the second time immediately after the collision. The 
engine room record shows that the order "slow" was received at 
7:10 a. m., the order "stop" at 7:11, the order "full speed ahead" 
at 7:12, and the final order "stop" at 7:13. Fractional portions of 
the minutes were not taken into account in marking down the time 
of the orders, — the minute to which the hand of the clock appeared 
to be nearest, being put down, so that, if an order came 20 seconds 
before the minute, it would be put down as of the minute, and if it 
came 20 seconds after the minute it would also be put down as of 
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the same minute. The engine room and deck docks were în accord. 

On the part of the El Monte, that at about 4:20 a. m., while off 
the Virginia Capes, the ship ran into a heavy fog. Her engines 
were put at slow, and the fog whistle was blown every two minutes. 
The ship was in charge of the captain and first officer in the pilot 
house. The quartermaster was at the wheel and a man on lookout. 
The El Monte proceeded under this speed, blowing her fog whistle, 
according to the régulations, every two minutes, until about 6:10, 
when the fog lifted in the immédiate vicinity of the steamship. The 
engines were then put at full speed Until the fog again thickened, 
at about 6 140, when a slow bell was given, and the speed of the ship 
reduced to half speed, which was somewhere between six and seven 
knots an hour. About 10 minutes after that, according to the ship's 
log, at 6:50 a. m., a whistle was heard on the starboard bow from 
the vessel, which afterwards turned out to be the Rappahannock. 
This whistle was a considérable distance away, and seemed to be 
a point or two forward of the starboard beam. The El Monte, which 
was on a course N. 105^ deg. E., at once blew a fog signal in reply. 
The next signal from the Rappahannock was two short, sharp 
blasts, which were answered by two short, sharp blasts from the 
El Monte, and the El Monte's helm was put to starboard. The 
Rappahannock then replied with orte sharp blast, crossing the sig- 
nal theretôfore given. The El Monte at once stopped her engines, 
and blew two prolonged blasts, with a second interval between to 
indicate to the Rappahannock, that she had stopped. The order to 
stop her engines was given at 6:56. A minute or so after, the Rap- 
pahannock was seen from the El Monte's deck on the starboard 
ijow, heading directly across the course of the El Monte. An order 
was given to reverse the engines at full speed at 6:57, and about two 
minutes after that the collision took place. The Rappahannock had 
ported her helm for the purpose of enabling her bow to clear the 
El Monte, and by such maneuver threw her stern on the El Monte's 
bow. The El Monte's stem came in contact with the Rappahan- 
nock's port quarter, near the stern. 

The vessels charge each other, inter alla, with fault in not pro- 
ceeding at a moderate speed in fog, and in not stopping at once 
upon hearing the first signal. In thèse particulars, the situation is 
governed by the sixteenth international rule, providing as follows, — 
the new part of the rule, which went into efïect July i, 1897, being 
in italics: 

"Art. 16. Every vessel shall, in a fog, mist, falling snow, heavy rainstorms, go 
at a moderate speed, having careful regard to the existing eircumstances and 
conditions. 

"A steam vessel hearing, apparently forward of her beam, the fog signal of a 
vessel the position of which is not aseertained, shall, so far as the eircumstances 
of the case admit, stop her engines, and then navigate with caution until danger 
of collision is over." 

The clocks of the vessels did not agrée, those of the Rappahannock 
•feeing from 12 to 15 minutes faster than the El Monte's. 

The testimony shows that the Rappahannock's normal full speed 
was 10 or II knots an hour, under about 67 révolutions per minute 



THE EL MOKTB. 79ï) 

of her engine. She had been proceeding at this speed up to 6:30 a, 
m., according to her time, when it became somewhat foggy. The 
steamer was not slowed at this time. Ten minutes later, at 6:40, 
the fog became thicker, and speed was reduced from 67 to 40 or 
45 révolutions per minute, by which, the Rappahannock contended, 
the speed was reduced to about six knots. This speed was continued 
in a thick fog until 7:10 a. m., when the El Monte's first signal was 
heard broad off the port bow. The signal was then rung to slow, 
which speed was continued until the master came out of his room 
shortly after, and assumed direct command, when a signal was given 
at 7:11 to stop. The collision occurred between 7:12 and 7:13- 

The El Monte's testimony shows that her normal fuU speed was 
from 12 to 123/2 knots an hour, under about 65 révolutions per 
minute of her engine. Entries in her log show that she slowed down 
at 6:40, according to her time, because it set in thick, and stopped 
at 6:56. Testimony from her officers is to the efïect that she first 
heard the Rappahannock's signais at 6 :50. (The master at one place 
apparently says 6:10, but that is probably a typographical error for 
6:50.) The slowing down was from 65 révolutions to about 50, un- 
der which she claimed a speed of about six or seven knots. The 
collision occurred at 6 :$g a. m. 

Thus, according to her own account, each vessel continued at a 
speed of more than half her usual fuU speed up to within two or 
three minutes of the collision, in a frequented part of the océan, 
and in a fog of such density that they could not discern each other 
until they were within a distance of about 500 feet. This was a 
violation of the first paragraph of the sixteenth rule (The Niagara 
28 C. C. A. 528, 84 Fed. 902 _; The Martello, 153 U. S. 64, 14 Sup', 
Ct. 723, 38 Iv. Ed. 637) ; but it is possible that a collision might then 
hâve been avoided had not the second paragraph been aiso clearly 
violated in the failure to stop the engines and navigate with caution 
until danger of collision was over. The Rappahannock seeks to avoid 
the effect of the rule by asserting that she did practically stop at 
the moment of hearing the El Monte's first signal, as the slowing 
and stopping were almost simultaneous, the records of the move- 
ments of the engine not showing fractional parts of a minute, and 
the orders instead of being a minute apart might hâve been only 
twenty seconds, as twenty seconds either way would, by the record, 
be included in the minute mark. I do not see, however, why there 
might not hâve been, upon the same theory, an interval of a minute 
and forty seconds between the orders, and the presumption hère 
would be, in the absence of contrary proof, in view of the violation 
of a statutory duty, rather in favor of a lapse of the greater time. 
She has certainly not relieved herself of the statutory burden. The 
El Monte, in effect, concèdes the proper application of the rule to 
her navigation, unless it appears to be inapplicable because the posi- 
tion of the Rappahannock was ascertained by means of the signais 
exchanged. That is, having received, as a second signal, a two-whistle 
signal from the Rappahannock from some distance away, she was 
justified in concluding that the Rappahannock was proceeding dowrv 
the coast on a course that would carry the vessels safely past each 
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other starboard to starboard, and that, therefore, no necessity ex- 
isted for stopping. An ingénions argument is advanced in support 
of this theory to the effect that, when a fog signal is clearly on the 
starboard or on the port bow, the position of the vessel whose signal 
is heard is ascertained so far as the position of a vessel in a fog can 
ever be ascertained, and is ascertained .within the meaning of the 
words in the sixteenth article, and under such circumstances it was 
never intended that the vessel hearing the fog signal should stop her 
engines and remain stationary, thus stopping navigation in fogs. The 
difficulty with the contention is that the El Monte did not hear such 
a signal, because none such was given, but, assuming that she was 
justified in believing that there was a signal of the kind, she was 
not at liberty to conclude that the vessel was on a course to pass 
her in safety, or that the signal was given as a course signal to her. 
The object of this section of the article, providing an additional pré- 
caution against collision, was obviously to prevent vessels from ap- 
proaching each other closely in a fog, — not, perhaps, requiring ves- 
sels to stop when so far away from each other that no danger actually 
existed, ar could exist, until the situation changed, but in ail doubt- 
ful cases requiring an immédiate stoppage of the vessel for the pur- 
pose of a better hearing, to get the vessel's headway fully under com- 
mand, and to cause ail on board to be on the alert to provide for 
contingencies. An instructive discussion of the reasons for this 
amendment occurred when it was being considered in the Interna- 
tional Maritime Conférence of 1889, showing that the duty of stop- 
ping should be made imperative in order to avoid the danger of 
leaving too much to the navigator's judgment. Protocol of Proceed- 
ings, vol. I, pp. 453-461. I consider this case directly within the 
spirit and letter of the rule. Hère was a vessel, going ahead in a 
dense fog at the rate of at least six knots, receiving the signal of an- 
other, whose position and course were only conjectural, and yet kept 
on, with the resuit of bringing the vessels together, when an observ- 
ance of the rule would undoubtedly hâve avoided danger. The vio- 
lation cannot be overlooked. The St. Louis, 39 C. C. A. 201, 98 
Fed. 750; The Rondane, 9 Mart. Law Cas. 106. As I conclude 
that both vessels were in fault under the sixteenth article, it is not 
necessary to discuss the other questions. 
A decree will be entered dividing the damages. 
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HENDRYX et al. v. PERKINS. 

(Circuit Court of Appeals, First Circuit. February 13, 1902,) 

No. 378. 

1. EqUITY— DeCRBB — CONFOHMITy TO BiT.L 

A bill for the vacation of a prior decree of the same court, which 
charges fraud as tlie ground for the relief asked, will not sustain a 
decree granting such relief on the ground of mistalie of fact, even 
though such mistake related to the state of the pleadings at the time 
of the hearing, and was sliared by the court, and prevented a détermina- 
tion of the cause on the merits. 

8. Appeal — Appeai^ablk Deckek — Bii>l to Impbach Decree for Fkadd. 

A bill to Impeach a prior decree for fraud Is an original bill, although, 
when filed in the court whlch rendered the decree attaeked, one In the 
nature of a bill of review; and a decree entered on sneh Inll, vacating 
the prior decree and restorlng the parties to thelr former situation In 
that cause, terminâtes tlie lltigation on the second bill. and is therefore 
final and appealable, whether it leaves further proceedings to be taken 
In the original suit or not 

8. Same— Discrettox of Tkial Conirr 

A bill to vacate a decree for fraud, whlch, although flled In the same 
court, and in the nature of a bill of review, may be filed, as a matter 
of right, without leave of court, Is not addressed to the absolute dis- 
crétion of the court of prlmary jurisdiction, but to Its Judlclal discrétion, 
and a decree granting or denylng the relief prayed for Is reviewable 
on appeal. 

t. Decree — Bill to Vacate for Fraud — Lachep. 

Nelther a bill to vacate a decree for fraud nor a bill of review can be 
malntained after a lapse of nine years, durlng ail of whlch tIme the 
complainant had linowledpe of the decree, when no sufficient facts 
In excuse of the delay are alleged. 
Aldrlch, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

The following is the opinion of the court below : 

COLT, Circuit Judge (orally). In this case I thought it would be better to 
send for counsel and state to tJiem certain conclusions which I bave reached, 
rather than to file a written opinion in the flrst instance. This suit was 
brought in the state court December 8, 1883. It Is a suit upon a lieense con- 
tract dated October 4, 1878. Under the lieense the fées were pald to January 
1, 1883. The complainant seeks an account from that date. The eubject- 
matter of the Ucense was blrd-cage sprlngs. The suit was removed to the 
circuit court in May, 1884. In November, 1884, the défendants demurred to 
the bill. One of the grounds of demurrer was that the plaintiff had an 
adéquate remedy at law. On Aprll 9, 1885, the court sustained the demurrer 
without préjudice to the complainant to amend and replead In this court. 
On April 14, 1885, the complainant divlded his action, and flled a bill for dis- 
covery merely on the equity side of the court, and a déclaration at law on 
the law side thereof. On April 28, 1885, the défendants filed a demurrer to 
the bill of diseovery, whlch was overruled May 11, 1885. On the same day 
the défendants filed an answer to the bill of diseovery. On May 22, 1885, a 
motion of the complainant to file additional Interrogatorles was granted, and 
the défendants ordered to answer on or before June Ist. On May 27th the 
tlme to answer Interrogatorles was extended to June 4th. On June 3d the 
amendments to the answer were flled. On June 12th the complainant flled a 
supplemental bill, changing the bill for diseovery to one for diseovery and 
relief. On June 23d leave to file the supplemental blU was granted. On 
the same day the court ordered the défendants to bring thelr account under 
the bill of diseovery down to May 22, 1885, the date of fillng the additional 
114 F.— 51 
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In terroga tories; the additlonal account to be flled on or before June 29th. 
In obédience to the order o( court, the défendants flled an amended answer 
June 2»th, brlnglng thelr account down to May 22, 1885. In their answer 
and amended answer to the bill of dlscovery, the défendants had set up, 
among other thlngs, that there was a revocation of the license on January 
1, 1883, and consequently that they could not be called on to disclose any 
account beyond that date. 

On June 80, 1885, the situation was thls: The défendants to the blU for 
dlscovery had brought thelr account down to May 22, 1885; and at the 
same tlme In thelr answers had stated why they did not thinlc they should 
be called upon for this dlscovery. Further, the eomplainant on June 23d 
had been allowed to file a supplemental blll, changing the bill for dlscovery 
Into a blll for dlscovery and relief. On June 29th the eomplainant moved 
for a final decree, or to set the case down for hearing on the bill and 
answer. Thls was Irregular, and should not bave been entertained. There 
was no hearing to be had, and no decree to be entered on the bill for dis- 
covery, as the eomplainant was only entltled to use the answer of the de- 
fendants as évidence In hls action at law. That Is what a blll of dlscovery 
is brought for. There is no such thlng as settlng down a blll of dlscovery 
for hearing upon blll and answer. I am aware that the eomplainant takes 
the position that there was another answer, whlch was filed on June 29th, 
which w^as an answer to the bill for dlscovery and relief, or the supplemental 
blll. There Is no proof that any such answer was ever flled until July 21st 
followlng. The amended answer which was flled June 29th was the answer 
to the bill of dlscovery, and brought the account down to May 22d of that 
year. In that amended answer the défendants stated the reasons why 
they thought they should not be called on for that accountlng. There is 
no proof of any nature or description that there was any other answer 
flled at that time. On the contrary, the facts and circumstances conclu- 
sively négative any such contention. The supplemental bill was not allowed 
until June 22d, and under the rule the défendants had until the August 
rules to file thelr answer. That bill covered the whole case, and required 
the défendants to make full answer. Rule 57 is perfectly clear when you 
look at Its terms. It contemplâtes that a supplemental bill shall be flled 
upon a rule day. That rule day would bave been in July, and the défendants 
would hâve until the next succeeding rule day to answer. "Whenever any 
suit in equity shall become defective from any event happening after the 
flllng of the blll (as, for example, by change of interest in the parties), or 
for any other reason a supplemental bill, or a bill In the nature of a sup- 
plemental bill, may be necessary to be flled in the cause, leave to file the 
same may be granted by any judge of the court on any rule day, upon 
proper cause shown and due notice to the other party; and, if leave is 
granted to file such supplemental blll, the défendant shall demur, plead, or 
answer thereto on the next succeeding rule day after the supplemental blll 
Is flled In the clérk's oflace, unless some other tlme shall be asslgned by a 
judge of the court." The eomplainant maintalns that the paper whlch was 
flled upon June 28th was an answer to the supplemental bill. I must con- 
clude that he Is mistaken. We are not entirely in the dark as to what that 
paper was. The eomplainant dld not désire to hâve anythlng flled in answer 
to his bill for dlscovery except the bare account. He thought other matters 
were irregular, and therefore we flnd that on July 14th followlng he made 
a motion to strlke but part of the answer. The inference from this might 
be that the answer was upon the flles at that time, or at least that the eom- 
plainant knew the contents of that answer. He moved to strike out the 
portions of that answer which dld not relate to the account but were a 
défense to any accountlng. We hâve, further, the letter-press copy of Mr. 
Roberts, counsel for the défendants, of thls amended answer; and that 
shows concluslvely that it Is the amended answer to the order of the court 
whlch was made upon June 23d. Nor is it reasonable to suppose that the 
défendants would corne in and answer the supplemental blll five or six days 
after it was flled. I am therefore satlsfled that the copy of the amended 
answer whlch was allowed to be flled by the court at a later date in 1887 
la a copy of the original answer which was flled on June 29, 1885, and 
wblch was lost from the flles. 
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On July 21st, the défendants flled an answer to the supplemental bill for 
dlseovery and relief, and the court proceeded to a hearlng on this bill and 
answer. Tbis Is most materlal. The complainant objected to any hearlng 
upon thls bill and answer, and the court had no right to set the case down 
for hearlng, unless upon motion of the complaiuant or with bis assent. 
That hearing took place under a mistake of ail parties, — the counsel for the 
complainant, because he supposed that the case had been set down for 
hearing upon the bill and answer as they stood on June SOth, when It could 
not hâve been so set down under the facts as I find them; and under a mis- 
take of the court and of the counsel for the défendants in setting the case 
down for hearing upon the bill and answer of July 21st. The resuit is that 
the complainant bas not been allowed to make out his case. There bas been 
no hearing upon the merits. There was a mistake of fact for which I think 
the parties, the counsel, and the court were ail to a certain estent responsible. 
The court undertook to render a décision and enter a decree upon the bill 
and answer filed on July 21st, which was a wrong proceeding on its part. 
To be sure, the complainant contended for a position which was untenable, 
and which helped to mlslead the court; but that affords no justification of 
the course which was pursued. 

The serions objection to granting the complainant any relief in this case 
Is lâches. It appears, however, that the position of the parties is sub- 
stantially the same as it was wben the final decree was entered. Under 
thèse circumstances, there havlng been a clear error, which was not dis- 
covered until the présent time, I believe that the court should eudeavor, if 
possible, to coiTect it We need not say who Is liable for it, — the com- 
plainant, the défendants, or the court. That fundamental error was in 
setting thls case down for hearing upon the bill and answer flled on July 21st, 
against the protest of the complainant, upon an nnswcr to the merits of the 
supplemental blU. There are some things In the pétition and in the bill foi- 
review which the court dèems entirely irrelevant, and which ouglit, perhaps, 
to be stricken from the records of the court. There is not a particie of évi- 
dence to my mind In this record that anybody connccted with this case has 
been in the least defrree guilty of any frauduleiit praetice of any nature what- 
soever. It Is true that it does not appear that the then clerk of the circuit 
court entered upon his minutes the answer which was filed ou June 29th : but 
this was no more tlian a casual omission. There is no ;>roof of any intention 
to injure the complainant. It does appear that the answer could not be found 
later. It would rather seem that it was on the fiies of this court on July 14th, 
wben the complainant flled his motion to strike out a portion of the amended 
answer. It may hâve been among the papers when the case was heard in 
Providence, and it may bave been mislald by me, and therefore not retumed 
to the clerk's office with the papers. 

Under ail the circumstances, I bave decided to take the responsibillty of 
allowing this case to be reheard, leaving my action to be revlewed by the 
appellate court. I propose, therefore, to enter an order that the flnal decree 
entered on March 31, 1888, be vacated; that the copy of the amended answer 
flled on the 31st day of March be treated In ail respects as the amended 
answer to the bill for discovery. ordered by the court on June 23, 188.5, and 
which bas been lost from the files of the court; that ail other opinions, mo- 
tions, and orders made or entered subséquent to July 21, 1885, be vacated; 
and that the cause stand upon the pleadings as they appear on the 21st daj 
of July, 1885. 

Lauriston L. Scaife (William L. Bennett and Charles M. Reed, on 
the brief), for appellants. 
John M. Perkins, in pro. per. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circujt Judge. This case arises by an appeal from a 
decree on a bill, sometimes styled in the record a "bill of review," 
filed pursuant to leave grante'd by the circuit court. Although, as 
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Mr. Perkins, tBe appellee, justly says, the bill is one of the class which 
may be filed without leave first obtained, we also may, for con- 
venience, at varîous points, name it a bill of review. Perkins com- 
menced a proceeding of some nature against the appellants in the 
courts of Massachusetts. The appellants removed this litigation to 
the circuit court, where the docket entries commence : "May term, 
1884, May isth, entered by défendants. Removed from state court." 
The next entry to which we need call attention is that of April 14, 
1885: "Bill for discovery filed. Défendants to answer within two 
weeks. Déclaration at law filed, and transferred to law docket." On 
June 12, 1885, what was styled a "supplemental bill" was "presented 
to the court," and, on June 23d, "leave to file supplemental bill" was 
granted. On July 21, 1885, appears the following entry: "Answer 
to bill, amended so as to become a bill for relief, filed." From this 
we draw the conclusion that what was styled the "supplemental bill" 
was, in efïect, an amendment to couvert the bill of discovery into a 
bill for relief. The next docket entry is, "Heard on bill and answer." 
This occurred at Providence, in the absence of the clerk, so no date 
is given; but it was between July 21, 1885, and January 13, 1886, 
and, probably, on July 28th. This was followed by an opinion, on 
January 13, 1886, to the efifect that the bill must be dismissed. The 
subséquent proceedings will be referred to hereafter so far as nec- 
essary. On June 29, 1885, it is alleged that an answer of some kind 
was filed by the présent appellants, the then respondents, the true 
nature of which will be given hereafter. 

No replication had been filed, and the record before us does not 
show that the complainant moved to hâve the case set down for 
hearing. Therefore in that particular the record is, on its face, de- 
fective ; and unless, either expressly or by inference, this was waived 
by the complainant, he was entitled as a matter of right to a bill of 
review for error of law. But, ordinarily, the right to file a bill of 
review of this nature expires with the time limited by statute for an 
appeal. Thomas v. Brockenbrough, 10 Wheat. 146, 6 L. Ed. 287; 
Central Trust Co. v. Grant Locomotive Works, 135 U. S. 207, 10 Sup. 
Ct. 736, 34 L. Ed. 97; Reed v. Stanley, 38 C. C. A. 331, 97 Fed. 521 ; 
Id., 179 U. S. 682, 21 Sup. Ct. 915, 45 L. Ed. 384 ; Blythe Co. v. Hinck- 
ley (C. C. A.) 1 1 1 Fed. 827, 837 ; Story, Eq. PI. (loth Ed.) § 410. The 
décisions with référence to this rule happen to hâve been applied to 
cases where, by the statute, there was an existing right of appeal. 
In the présent case there is nothing in the record to show whether 
the amount invoJved permitted an appeal to the suprême court; 
but, assuming that it did not, there is, as we will see further on, noth- 
ing justiciable in the présent proceedings with référence to any such 
error of law. 

The final decree in the original cause was entered on March 31, 
1888, and, on October 13, 1897, after a lapse of more than nine years, 
the appellee presented his pétition for leave to file the bill the pro- 
ceedings on which are now before us. The bill, in some particulars, 
départs from the pétition, and also it may be defective in some of its 
détails. The appellants made a motion to strike it from the files by 
reason of thèse irregularities, and the motion was refused. We do 
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not, however, perceive any proper assignmeiit of error on this point. 
The assignments to which our attention is called are of a too gênerai 
cliaracter to raise technical questions of this nature. However, ^his 
will ail disappear as we go on. 

The gravamen of the présent bill is that in the original cause the 
respondents filed an answer on June 29, 1885 ; that the complainant 
did, in fact, consent to a hearing on bill and answer, although the 
docket entries do not show it, but that it was his understanding that 
the hearing was to be on the bill and the answer of June 29th ; that 
subsequently, and before the hearing, the respondents fraudulently 
withdrew that answer, and fraudulently interposed in its place the 
answer of July 2ist; that the court, as well as the complainant, was 
unaware of the fraudulent substitution of one answer for the other ; 
that the court understood that the complainant's consent to a hear- 
ing applied to the answer fîled on July 2ist ; and that it proceeded to 
hear and dispose of the case on the bill and that answer. The bill 
allèges that the court, as well as the complainant, was deceived, to 
use its language, by "the fraud and trickery which were practiced up- 
on him and upon the court." What has been said constitutes the pith 
of this bill, although it contains enlargements of allégations which 
put the matter in somewhat difïerent forms. Thèse are confused, as 
will appear from the following extracts : 

"Your complainant dld not know of this fraud and triclîery whicli was 
practiced upon hlm and upon the court until .Tanuary, 1886, when the court 
ordered complainant's bill to be dismissed. The false and unlawful answer 
liled on July 21, 1885, denied every right clalmed by complainant, and the 
true and correct amended answer to the bill for diseovery and relief waa 
nerer seen by the court. On July 28, 1885, complainant protested against 
any considération being given to the so-called amended answer, filed on July 
21, 1885, it being a second answer to the same matter, and was unlawfuUy 
interpolated among the papers in this suit after the cause was submitted 
to the court on bill and answer, and was not filed with the consent of the 
court, as It conld only hâve been lawfully filed and considered." "As the 
case now stands, défendants bave, as a practical fact, been allowed to put 
in new testimony in their behalf, and destroy the old and correct testimony 
after the cause has once been submitted to the court; and this wlthout the 
knowledge and consent of the court, and against the protest of complainant" 

Thèse allégations do not weaken our statement that the gravamen 
of this bill is fraud. Although the complainant allèges that he pro- 
tested against a hearing on the answer of July 2ist, yet nothing of 
that character is made the basis of a spécifie and independent proposi- 
tion ; and everything rests on the background of the claim that the 
interposition of that answer was fraudulent. 

The decree on the bill of review was entered on December 13, 1900, 
in the following language : 

"ThiB cause came on to be heard at the October tenu. A. D. 1899, upon the 
pleadings and proofs, and was argued by counsel for the respective parties, 
and now, upon considération thereof, to wit, December 13, 1900, it is ordered, 
adjudged, and decreed as follows: 

"First. That the final decree entered on the 31st day of March, A. D. 1888, 
in the cause in equity No. 2,023, be, and the same is hereby, set aside and 
vacated. 

"Pecond. That the copy of the amended answer filed on the 31st day of 
March, A. D. 1S88, in cause No. 2.023, stand, and be treated in ail respecte 
as the amended answer to the bill for diseovery, ordered by the court on 
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June 2S, 1885, and dlrected to be flled on or before June 29, 1885, and whlch 
bas been lest from the files of the court. 

"Thlrd. That ail other papers, motions, and orders made or entered subsé- 
quent to the 21st day of July, A. D. 1885, the date of the flling of the answer 
to the supplemental bill In No. 2,023, be, and the same are hereby, strickeu 
(rom the files and vacated, and that sald cause stand upon the pleadings 
as they appear upon sald 2l8t day of July, Â. D. 1883." 

This decree, as is permitted by the rules of the suprême court, con- 
tains no spécial finding, and therefore it, in form, adjudges the alléga- 
tions of the bill in favor of the complainant, and, consequently, it, in 
form, adjudges that the respondents hâve been guilty of fraud as 
charged. We are advised by the opinion of the learned judge who 
sat in the circuit court that he found no fraud proven ; that the com- 
plainant objected to any hearing on the bill and the answer filed on 
July 2ist ; that the court had no right to set the case down for a hear- 
ing uniess on motion of the complainant, or with his assent ; that the 
hearing took place under a mistake of ail the parties ; and that, there- 
fore, under the circumstances, he decided to take the responsibility 
of allowing the case to be reheard, leaving his action to be reviewed 
by the appellate court. If this had appeared of record in the final de- 
cree or otherwise, it would hâve shown only that the court granted re- 
lief on the ground of a common mistake, and not on that of fraud. 

The complainant (now^ the appellee) has filed in this court his brief 
furnished the circuit court on the hearing of the bill of review. This 
raised no point of the character found in the opinion referred to. The 
brief, after two preliminary sentences, opens thus: "The ground for 
this bill of review is based on alleged fraud practiced on the complain- 
ant, and also on errors of law apparent on the face of the case." No 
other propositions were submitted. On the other hand, at the hear- 
ing before us, the appellants assured us that in the circuit court no sug- 
gestion was made that relief was asked on the ground of mistake, and 
that that subject-matter was not in any way discussed or considered. 
Nothing in the record, or in any matter submitted to us on either 
side, indicates anything on the part of the respondents (now the ap- 
pellants) waiving their right to hâve a détermination based on the 
allégations of the bill. This right was, under the circumstances, of 
a substantial character, and could not hâve been held to hâve been 
waived except by some clear line of action leading to that resuit. Put- 
nam v. Day, 22 Wall. 60, 66, 22 L. Ed. 764, says : "A decree has to 
be founded on the allegata, as well as probata, of the cause." This, 
as is well known, and for the best of reasons, is especially applicable 
to bills in equity charging fraud ; and the rule is most strictly enforced 
tmder such circumstances. Daniell, Ch. Prac. (6th Am. Ed.) *382. A 
party who charges fraud assumes a grave responsibility by reason of 
making injurions allégations, which he cannot escape by substituting 
another issue in lieu thereof. The only exceptions hâve been in some 
instances where the bill had a double aspect, so that, therefore, it 
might be sustained according to Us other allégations, even if those 
chaj-ging fraud were not proven. In such cases the proper practice 
is to expressly dismiss the bill so far as fraud is concerned. This is 
fuUy explained in Archbold v. Commissioners, 2 H. E. Cas. 440, 460. 
It is clear, for the reasons which we hâve stated, that there is nothing 
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in the record which would justify us in looking at any questions except 
those raised by the complainant in the circuit court ; namely, that the 
bill of review is "based on alleged fraud practiced on the complainant, 
and also on errors of law apparent on the face of the case." 

Wè may well add that this view of the pleadings and proofs relieves 
us from the necessity of carefully considering what powers courts can 
exercise for relief against mistakes, either by summary pétitions or by 
formai bills of review. 

The substantial questions presented to us are threefold, namely : 

First. Whether the decree of December 13, 1900, now appealed 
from, is final, so as to be appealable; 

Second. Whether that decree involves a matter of discrétion of such 
a character that it is not appealable ; and 

Third. Whether, if we hâve jurisdiction, the merits of the case are 
with the appellants. 

Coming to the first question, the bill now before us is one to file 
which, as already said, no leave of court was required. It is in fact 
a bill to impeach a prior decree for fraud, and therefore it is an original 
bill, although in the nature of a bill of review. Story, Eq. PI. (loth 
Ed.) § 426; Adams, Eq. *4I9; Daniel!, Ch. Prac. (6th Am. Ed.) 
*I584. Of course, a bill to impeach a decree, when brought against 
the party who committed the fraud, by a person who has no interest 
in maintaining any afiSrmative adjudication, may merely annul the de- 
cree if it succeeds, because one who has imposed on the court by fraud 
may hâve no further right in the same proceeding with référence to the 
same subject-matter. But, when the fraud has been practiced by a 
respondent, and the complainant has an interest to secure an affirma- 
tive decree, a différent rule prevails ; otherwise the complainant might 
be left in no better condition than if the decree stood. It is therefore 
said in Story, Eq. PI. (loth Ed.) § 426, and Adams, Eq. *4I9, referring 
to this class of bills, that, where a decree has been obtained by fraud, 
the court will restore the parties to their former situation, whatever 
their rights may be. That is precisely the nature and effect of the de- 
cree now appealed from. The decree in the original cause was not 
merely set aside by it, but the parties were restored to their former 
situation in that cause. Therefore the frame of the decree appealed 
from, by necessity, terminated the Htigation before us, so it was final 
in form, and in those respects it was correct. We hâve, then, an 
original bill, and a decree which terminâtes the litigation on that bill. 
It is difficult to see why, on principle, it is not appealable. 

The suprême court has several times said that a bill of this nature 
will lie in a fédéral court to set aside a judgment or a decree fraud- 
ulently obtained in a state court, and vice versa. Marshall v. Holmes, 
141 Û. S. 589, 596, 12 Sup. Ct. 62, 35 L. Ed. 870; Robb v. Vos, 155 
U. S. 13, 38, 15 Sup. Ct. 4, 39 L. Éd. 52; Bank v. Stevens, 169 U. S. 
432, 463, 18 Sup. Ct. 403, 42 L. Ed. 807. A statement of the rule is 
found in Arrowsmith v. Gleason, 129 U. S. 86, 100, 9 Sup. Ct. 237, 
32 L. Ed. 630, being there repeated from a prior opinion, as folîows: 

"The court of chancery Is always open to hear complalnts against It [that 
is, alleged fraud], whether eommittecl in pais or in or by means of judicial 
proceedings. In such cases the court does not act as a court of review, nor 
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does It Inqulre Into any Irregularities or errors of proeeeding In another court; 
but It wiU scrutlnize tlie conduct of tlie parties, and, If it flnds that they hâve 
been guilty of fràud In obtaining a jiidgment or decree, it will deprive them 
of tlie benefit of it, aud of auy ine<juitable advantage wliich they bave dc- 
rlved under it." 

The fact that proceedings of this nature are of such a character that 
they may be maintained in the fédéral court in which the original bill 
was decreed on, without référence to the citizenship of the parties or 
other jurisdictional questions, does not contravene our propositions. 
This is fuUy explained in Carey v. Railroad Co., i6i U. S. 115, 128, 
131, 16 Sup. Ct. 537, 40 L,. Ed. 638. The citations there roade show 
that, although this proeeeding may be ancillary for jurisdictional pur- 
poses, it is original and independent in the chancery sensé. 

Even if the bill in the proeeeding appealed from had not been strictly 
original, and were only a bill of review, the decree, nevertheless, is, as 
we hâve shown, of such a character as to make it final. It leaves noth- 
ing further to be done in this cause. It reinstates the original suit on 
the pleadings as they appeared at the time of the hearing on bill and 
answer, and ail other proceedings must be in that case. 

Our attention has not been called to any décision of the suprême 
court directly in point on this question under the précise circumstances 
of this case. So far as we hâve found any, they hâve been with référ- 
ence to appeals from decrees which were necessarily final by their in- 
hérent nature, either because they refused relief, or because they direct- 
ed a reversai of the decree on the original bill, with such further direc- 
tions as left no opportunity for further proceedings in the original 
cause. Bank v. Ritchie, 8 Pet. 128, 142, 8 L. Ed. 890; Whiting v. 
Bank, 13 Pet. 6, 16, 10 L. Ed. 33; Craig v. Smith, 100 U. S. 226, 230, 
234, 25 L. Ed. 577 ; Clark v. Killian, 103 U. S. 766, 768, 26 E. Ed. 607 ; 
Ensminger v. Powers, 108 U. S. 292, 305, 2 Sup. Ct. 643, 27 L. Ed. 
732; Osborne v. Town Co., 178 U. S. 22, 32, 20 Sup. Ct. 860, 44 
IL. Ed. 961. Others related to bills impeaching judgments at law. 
Nevertheless, in view of ail the considérations which hâve come to our 
attention, we hold that the decree in the présent case was final for the 
purpose of an appeal. 

Coming to the second question, it is said that review lies in the 
discrétion of the court of primary jurisdiction, and that, therefore, this 
decree is not appealable. There are two kinds of discrétion, — one ab- 
solute, as in granting or refusing continuances, from which there is 
no appeal; and one of a judicial character, which properly afïords 
the basis of revision by an appellate tribunal. With référence to 
bills of review which are filed, not as of right, but only on applica- 
tion to the court of primary jurisdiction, granted or not, according 
to its Sound discrétion, an appeal does not lie from the granting or 
refusai of the application ; but when, afterwards, a bill of review has 
been filed, and proceedings in regular course hâve followed the bill, 
such proceedings become a matter of strict right. They are analo- 
gous to proceedings after a new trial has been granted. No author- 
itative statement can be found to the contrary. There are some 
occasional inapt expressions, but they arise from not clearly stating 
the circumstances, or the distinction between a pétition for leave to 
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file a bill and the proceedings thereafter. Adams, Eq. *4i7, merely 
States that, "Where a bill of review is founded on the occurrence or 
discovery of new matter, the leave of the court must be first obtain- 
ed." This refers only to what précèdes the fihng of the bill. What 
Story, Eq. PI. (loth Ed.) says on this topic in section 417, is, of 
course, limited by section 412, to the effect that leave of the court 
must be obtained before a bill of review can be fîled on the ground 
of newly discovered matter. The court, in Rubber Co. v. Goodyear, 
9 Wall. 805, 806. 19 L. Ed. 828, was speaking of an application made 
to itself for leave to file a bill of review below. This concerned that 
class of cases in which it has been held that, after a mandate has 
gone down, the court below cannot entertain a bill of review without 
the consent of the appellate tribunal, — a rule which was fully ex- 
pounded by us in Re Gamewell Fire Alarm Tel. Co., 20 C. C. A. 
III, 73 Fed. 908. Therefore, even if the présent case were one of 
a bill of review, properly speaking, of the class to which the leave 
of the court must be obtained before one can be filed, the exercise 
of unappealable discretionary powers would end with the granting 
of the application therefor. But we hâve hère, as we hâve shown, 
an independent and original bill, asking independent and original 
relief, which might hâve been filed as a matter of right, and as to 
which no mère discrétion is exercised at any stage. 

While neither Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797, 
nor Phillips v. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013, 
relates to the setting aside of a decree in equity, yet they are so 
closely analogous to the case at bar on the question of finality, and 
also on the question whether the action of the circuit court was so far 
within its mère discrétion as to be unappealable, that the principles 
which they recognize seem quite conclusive in favor of the results 
which we hâve reached. In Bronson v. Schulten the action of the 
circuit court vacating a judgment entered at a former term was re- 
versed, and that court was directed to restore it. Phillips v. Negley, 
however, is so much fuller on both propositions involved that it does 
not seem necessary to dwell on Bronson v. Schulten, except to say 
that it pointedly called attention to the fact that any peculiar prac- 
tice of State courts is not to be considered. Phillips v. Negley will 
be better understood by examining the facts as stated in the same 
case, 2 Mackey, 236, and the opinion of the court there reported. 
The spécial term of the suprême court of the District of Columbia, 
after a vacation followîng the entry of a judgment against the de- 
fendant Negley, set it aside, as appears in 117 U. S. 668, 6 Sup. Ct. 
902, 29 L. Ed. 1013, "because of irregularity, surprise, fraud, and de- 
ceit." The record also shows that Negley had had no hearing on 
the merits. At the gênerai term, according to the opinion in 2 
Mackey, 236, an appeal was dismissed on the ground that the opening 
of the judgment was not a finality, and was a matter of mère discré- 
tion, thus involving the two principal questions we hâve already con- 
sidered, although at law, instead of in equity. Thèse facts are well 
stated by Mr. Justice Matthews in 117 U. S. 671, 6 Sup. Ct. 901, 29 
L. Ed. 1013. The United States suprême court, however, held that 
the action of the spécial term was appealable, and that what it did in 
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setting aside the judgment was void, suggesting, however, at pages 
678, 679, 117 U. S., and page 907, 6 Sup. Ct., 29 L. Ed. 1013, that 
Negley had, perhaps, a remedy by a bill of the class now before us. 
The resuit was that it reversed the proceedings of the suprême court 
of the District of Columbia, and remanded the cause, vvith directions 
to dismiss the motion of the défendant to reopen the judgment. 

Coming now to the third question, — that is, the merits of the case, 
— we hâve already shown that the gravamen of the présent bill is 
alleged fraud on the part of the présent appellants. As we hâve 
also already shown, the only grounds of relief which were set up in 
the circuit court, and which can be within the four corners of the 
bill of review, are fraud and errors in law arising on the face of the 
record in the original cause. It is impossible to combine both mat- 
ters in one bill, because a bill to set aside a decree for fraud is, as 
we hâve shown, an independent, original suit, and may be brought 
in some other court than that in which the decree was entered, while 
a bill of review for errors in law can lie only in the same court. 
Moreover, inasmuch as the bill now before us does not show that 
the complainant made any movement towards rectifying the decree 
for more than nine years, and sets up no excuse for the delay, it 
is plain that, independently of the rule that a bill of review for errors 
of law on the face of the record must be brought within the time 
within which an appeal will He, the gênerai doctrine of lâches offers 
a perfect défense. It is plain, moreover, that, notwithstanding there 
were some allégations which might, under other circumstances, be 
appropriate for a bill of review for errors of law, they are hère only 
incidental to the gravamen of the bill, which, we hâve already shown, 
is limited to alleged fraud. 

It is not necessary for us to advert in détail to the well-settled rule 
that allégations of fraud in a bill in equity, positively denied in the 
answer, as is the record hère, cannot be sustained on the uncorrob- 
orated testimony of a single witness, — which, at the most, is ail we 
hâve hère, — nor to bear on the fact that hère that single witness is 
the complainant, and that his testimony lacks the détails essential 
in proofs of that class. Moreover, we find, under date of June 23, 
1885, the following: "Ordered that the défendants bring their ac- 
count down to May 22, 1885, the date of the filing of additional in- 
terrogatories, the additional account to be filed on or before Monday, 
the 29th instant." This clearly related to the bill in its aspect as a 
bill of discovery, although the same day the "supplemental" or 
amended bill was filed. As already said, the docket entries show 
that on July 2ist, the respondents filed an answer to the amended bill. 
The answer which the complainant claims was fraudulently withdrawn 
he allèges was filed on June zgth. There is enough in the docket 
entries to make it plain that that answer, if it was ever filed, had no 
relation to the amended bill. It appears that while the original bill 
remained simply a bill of discovery, on May 11, 1885, the respondents 
filed an answer thereto. Afterwards, on June 3d, the complainant 
moved for attachment for contempt against some of the respondents 
for not answering fully. Then, on June 23d, we find the order already 
cjted. This merely directed an additional account to be filed on or 



HËNDBYX T. PKSEIN8. 811 

before the agth. At that time no answer was due to the bill amended 
to become a bill of relief, and the presumption is inévitable that what- 
ever was filed on the 29th, if anything, was simply the account ordered 
by the court to be filed on or before that date. On March 24, 1887, 
the respondents in the original cause produced therein a copy of the 
paper of June açth, and accompanied the same with a motion for leave 
to file it, and an affidavit of their counsel in référence thereto. On 
March 31, 1888, the court made an order allowing the motion. The 
court, in granting leave to file this copy, authenticated it as true ; and 
no action has been taken on the part of the complainant to qualify 
that authentication. Therefore the first step for the complainant in 
sustaining his bill of review, in that it allèges that the answer of July 
2ist was fraudulently interposed for the alleged answer of June 29th, 
was to hâve brought before the court the copy of the latter, so that 
the court could perceive its nature, or else to hâve challenged its au- 
thenticity. As the record stands, we are forced to the conclusion that 
the alleged answer of June 29th was of the character which we hâve 
stated, and that it could not hâve been of any conséquence on the hear- 
ing which occurred in the original cause, or with référence to the final 
decree entered thereon. There was no motive whatever to induce 
its suppression as alleged in the présent bill. 

While thus the very foundation on which a superstructure of fraud 
could be erected is taken away, nevertheless, without referring to the 
record further than we hâve already donc so, we ought to repeat 
that there is an entire failure to prove by suitable évidence any charge 
of fraud, connivance, or misconduct of any kind on the part of the 
appellants, or of any one else, and that no proper basis for any sus- 
picion of that character is left. 

It is not uncommon for the suprême court, where the record indi- 
cates merits, but the court below has departed from the pleadings 
or proofs, to reverse the decree, and remand it, with leave to amend 
the pleadings, or supplément the proofs, as the circumstances may 
be. There is no necessary difficulty, arising from the mère matter 
of form, to prevent a bill from being regarded as a summary péti- 
tion, provided the substantial allégations are présent. The parties 
having been fully heard on the merits, we treated a cross bill as an 
intervening pétition in Gregory v. Pike, 15 C. C. A. 33, 67 Fed. 837, 
846. But, in any view, whether relating to the bill now before us 
as framed, or whether to it as made by the circuit court, no case can 
be found emanating from the fédéral courts which can overcome the 
défense of lâches. Whatever may hâve been the condition of the 
complainant's knowledge before the copy of the answer of June 29th 
was ordered to be filed on March 31, 1888, he then knew every dé- 
tail which he knows at the présent time. The bill allèges no excuse 
whatever for his delay, except the prêteuse of an attempt to reopen 
the case by a paper filed on March 25, 1887, to which we will refer 
further hereafter. Under thèse circumstances lâches is an absolute 
bar. The principle is so well settled that it seems hardly necessary 
to refer to authorities, but we will cite Hardt v. Heidweyer, 152 U. 
S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548, both as to what lapse of time, 
when not excused, opérâtes in equity absolutely as lâches, and what 



812 114 FEDERAL REPORTER, 

allégations the bill or pétition must contain to lay the basis of ex- 
cuse. The décision also shows tliat the défense of lâches is so abso- 
lute that it may be taken on demurrer ; and, iudeed, it is weU known 
that, even without a demurrer, or without any matters appearing in 
the answer, the court sometimes raises the défense of its own mo- 
tion. The varions expressions found in the décisions of the suprême 
court with référence to the sound discrétion of the court, or spécial 
circumstances, refer to the sound discrétion of the court in which 
the case is pending, whether the court of the first instance or the 
appellate tribunal, and to peculiar circumstances which may either 
abbreviate or extend the delay in conséquence of which the défense 
of lâches becomes operative. A collection of varions instances will 
be found in GalHher v. Cadwell, 145 U. S. 368, 372, 373, 12 Sup. 
Ct. 873, 36 L. Ed. 738, where, according to the circumstances, delays 
for so short periods as twenty months, two years, four years, and, 
the longest there named, fïve years, operated as a bar. It will be 
impossible for us to sustain a decree on the bill before us on any 
theory whatever without violating the law with référence to lâches 
as laid dovvn by the suprême court on many occasions and as sup- 
ported by well-estabhshed équitable rules. 

The appellee has caHed the attention of the court to the fact that 
on March 25, 1887, — which was the day after the motion for leave 
to file the copy of the alleged answer of June 29th was made, — he, 
as complainant in the original cause, filed a pétition for leave to file 
a supplemental bill, which was never considered by the court, and 
which, as he allèges, was never entered on the docket. He brings 
to our attention a copy of that pétition, which states that its object 
was to obtain the discovery ordered on June 22, 1885, and also to 
obtain the answer which he allèges was filed on June 29th. If this 
efïort had been dihgently followed up, and had been brought to a 
close within a reasonable period before the bill now before us was 
filed, even though it had resulted adversely to the complainant, it 
might, in accordance with many précédents, hâve bridged the long 
intervening period, and avoided any défense of lâches; but now an- 
swers are numerous. It does not appear that the pétition was ever 
brought to the attention of the court. The substance of ail which 
could possibly hâve been obtained by it was obtained by the order 
allowing the fîling of the copy of the answer of June 29th; and, if 
there had been any loss of any right so far as the petitioner was 
concerned, or any irregularity through the alleged omission to docket 
the pétition or to act on it, the lapse of time gives to ail this the 
same conclusive answer which it gives to ail the other propositions 
which we hâve considered. 

Some other minor matters hâve been called to our attention, but 
they are not of sufïîcient importance, in any view of them, to weigh 
against the great prépondérance of the case as we hâve explained 
it, and any référence to them would merely prolong this discussion 
without avail. 

The appellants did not obtain a supersedeas of proceedings in the 
circuit court subséquent to the decree now appealed from and pur- 
suant thereto. Also it is apparent from what we hâve already stated 
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that neither party can be properly charged with ail the conditions 
which required this appeal. Therefore it is plain that neither party 
should bear the entire costs, and it seems impracticable to appor- 
tion them correctly on any satisfactory theory, or even to détermine 
satisfactorily that they should be apportioned. 

The decree of the circuit court is reversed, and the case is re- 
manded to that court, with directions to dismiss the bill, with the 
costs of the circuit court for the respondents therein, and to take 
such further proceedings as may be necessary to restore the final de- 
cree entered in the original cause on the 3ist day of March, 1888, 
without any costs for either party in said original cause except as 
provided by said decree of said 3ist day of March, and neither party 
will recover any costs of appeal. 

ALDRICH, District Judge (dissenting). I am under a strong con- 
viction that the decree of the circuit court vacating its own earlier 
decree upon the ground of mistake should be afïirmed, and the 
gravity of the question and the importance of the principle involved 
require that the reasons for my dissent should be stated at con- 
sidérable length. The question is whether a party shall lose his right 
of trial and his day in court upon the merits through a mistake of 
the court in considering and dismissing his bill upon a paper not 
submitted, and one upon which the party has never been heard either 
as to its form or substance. I can conceive of no more important 
question than this. It at once goes to the fundamental right of trial. 
No truth is more essential to the usefulness and the security of the 
judicial System than that ail parties shall hâve a full, regular, and fair 
trial. It is hardly less essential that judicial proceedings shall be so 
ordered that ail parties shall feel that they hâve had their day in 
court, and that they hâve had a fair trial. 

The court below has found that the decree dismissing the bill re- 
sulted from a mistake of fact, — that of considering an answer filed 
after submission upon bill and answer, — and that the mistake was 
one for which the cotirt was, to a certain extent, responsible. This 
fînding, with the same parties before him, relates to an earlier de- 
cree of the same judge in the same court, with the position of the 
parties substantially the same as when the earlier decree was en- 
tered. It is also found that the mistake was not discovered until the 
hearing in which the finding was made, and that the mistake is one 
which the court should endeavor, if possible, to correct. 

At the outset I venture to say that no case can be found in this 
country or in England where the discrétion of a chancellor, exer- 
cised to relieve the parties and his own conscience from the consé- 
quences of his own mistake in dismissing a bill upon misapprehen- 
sion as to the state of the pleading, has been overruled by an ap- 
pellate tribunal, and the chancellor compelled to exécute a decree 
which, upon a subséquent hearing, with the parties ail before him, 
and with the situation imchanged, and no third-party interests inter- 
vening, he has found as a matter of fact was based upon a mistake 
of fact, preliminary to the merits, which deprived the party of his 
day in court. If it is donc in this case, it will be the first instance 
in the history of equity juris|»-ud«nc$. 



814 114 FBDEKAL REFOETBS. 

It is not seriously contended in argument or in the majority opin- 
ion that the mistake was not made substantially as found by the 
circuit court; and the majority opinion proceeds upon the idea, — 
First, that rehef cannot be granted, because the petitioner proceeded 
in his application for relief upon allégations of fraud, rather than 
mistake ; and, second, that his right to relief was lost through lâches 
or lapse of time. I cannot but feel, therefore, that the reasoning 
resorted to to uphold the mistaken and wrong decree is extremely 
technical as applied to a situation like the one in question; and this 
is so because a course of reasoning, which has been the outgrowth 
of public policy and the necessity of upholding decrees and orders 
based upon hearings upon the merits, is invoked by the majority 
opinion to fortify and hold fast to a decree not based upon the 
merits, but upon a mistake, which side-tracked the merits, and de- 
prived the plaintifiE of a hearing. 

I maintain that the order of the circuit court setting aside the mis- 
taken and unwitting decree of dismissal was required — First, upon 
gênerai grounds of equity; and, second, because, as a resuit of the 
mistake, the plaintiff was denied the due process of law guarantied 
to suitors by amendaient 5 of the fédéral constitution. 

While it is somewhat unusual to vacate decrees after enroUment, 
it is not by any means unheard of, and the power to do so upon 
proper proceedings in respect to unauthorized decrees and those 
based upon mistakes not relating to the merits, but preliminary 
thereto, when justice requires it, is unquestioned. Phillips v. Negley, 
117 U. S. 665, 674, 6 Sup. Ct. 901, 29 L. Ed. 1013; Freem. Judgm. 
§ 100, and cases in note i ; Black, Judgm. § 301 ; Seton, Decrees 
Ch. 787; 2 Daniell, Ch. PI. & Prac. (6th Ed.) §§ 1026, 1027, and 
cases. See, also, cases in 17 Am. & Eng. Enc. Law (2d Ed.) p. 837, 
note S, subd. "o." 

It is undoubtedly a gênerai rule that no deliberate décision should 
be reversed by the same court where reversai would do injustice, 
or unduly disturb rights of property ; and it is equally axiomatic that, 
if a décision is clearly incorrect, and no injurious results will be likely 
to follow from a reversai, and especially if the décision is injurious 
and unjust in its opération, it is the imperative duty of the court 
to reverse it. In a case like this an arbitrary rule which would deny 
to courts the power, or absolve them from the duty, of relieving 
from their own mistakes in deciding cases upon wrong papers or the 
wrong record, would be discreditable to the administration of justice. 
Such a hârd and fast rule would be contrary to the spirit of the law 
and contrary to equity. It would at once violate the plain teachings 
of simple justice. It would compel a chancellor to hold fast to a 
right which he had established upon a clear mistake. Of course, a 
court should and would stand to its decree based upon an adjudi- 
cation of the facts and of the law; and probably no one would con- 
tend that, after the end of the term or the lapse of the statutory time 
for appeal, it would enter upon a review of the merits, and upon 
ground of error disturb its rulings of law or fîndings of fact; but 
neither conceding nor maintaining this rule of stare decisis touches 
the question of a decree which is wholly based upon a mistake as to 
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jurisdiction, or upon a mistake preliminary to the merits, like the 
one presented hère. The first would be the review of the judgment 
of the chancellor; the second would be the correction of a pure 
mistake. Every regularly constituted court has and must hâve in- 
hérent power to do ail things that are reasonable and necessary 
for the administration of justice within the scope of its jurisdiction. 
Holding fast to a decree based upon a mistake of the court preliminary 
to the merits is not administering justice. On the contrary, it is 
administering a mistake, — administering a wrong; still worse, ad- 
ministering the mistake and the unwitting wrong of the court. 

The gênerai rule that relief from decrees and judgments will not 
be granted upon motion after the term has no application hère. This 
is a proceeding whereby ail the parties are again brought before the 
court, and under circumstances in which jurisdiction both over the 
parties and the subject-matter again obtains. The court therefore 
has fuU and complète power to do what ought to be donc. 

There is no gênerai rule that should govern this case. The peti- 
tioner has never had a trial, and he is entitled to one. He never 
submitted the case upon the answer. He has never been heard upon 
any question as to its form, substance, or eflfect. That he has not 
had a hearing is due in part, as found, to a mistake of the court, and 
the nature of that mistake was never discovered until the hearing 
in which the finding was made. But, without regard to when it was 
discovered, I should maintain that the court, in the présence of the 
parties, had the inhérent power of correcting the mistake. The right 
of a court to correct a mistake of this character must be an inhérent 
right. I cannot devest myself of the opinion that there is a wide 
différence between the idea of disestablishing a right settled by a 
decree upon hearing and the disestablishment of a décrétai right 
created by the court through dismissing a bill before hearing upon 
mistake. In the first instance the right is established upon a regu- 
lar proceeding, and in accordance with the constitution and the laws ; 
while in the other the right is established upon a mistake, — an irregu- 
larity, — and a conséquent déniai of the right of a hearing. 

The relief sought herein is not a review of the case upon the merits 
as to either law or fact, for the reason that the merits of the plain- 
tifï's case, as presented by his original bill, hâve never had a first- 
instance considération or décision as to either law or fact. The va- 
cated decree was not based upon a décision upon évidence or upon 
the merits of the bill, but upon the allégations of a distinct and dif- 
férent answer, filed after submission upon bill and answer, and by 
reason of the rule of law that in a case submitted upon bill and an- 
swer the allégations of the answer are, for purposes of décision, 
to be accepted as the facts of the case, and the relief sought is, in 
effect, only a review of the order of dismîssal ; and the ground of re- 
lief is that the court, by mistake, dismissed the bill upon the merits 
of an answer not submitted, and not before it. So this proceeding, 
although somewhat in the form of a bill of review, is, in substance, 
not one in the sensé in which such a bill is understood to be main- 
tained, — as, for instance, to correct mistakes of law apparent on the 
record, or for a review of the merits upon the ground of mistake 
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or newly dîscovered évidence, — ^but is, in effect and substance, and 
sliould be treated upon the situation presented by the findings of the 
circuit court simply as, a pétition or summary proceeding for relief 
from an inadvertence or mistake in dismissing a bill upon the facts 
stated in an answer supposed to be before the court, when in fact 
the allégations of the answer were neither admitted nor before the 
court for considération under the submission. 

The questions presented by this record should be approached with 
the idea that it is contrary to principles of natural justice that one 
party should be benefited or that another party should suflEer by a 
decree based upon inadvertence, accident, or mistake; for, as said 
by Chief Justice Marshall in an early case, "It is against conscience 
that one should enjoy such a benefit or that another should sufïer 
such a wrong." If we sustain the circuit court, we establish no 
property right, but we give to the complainant what he has never 
had, — a trial and a considération of his case upon the merits, or a 
hearing upon the bill and answer as they stood when the case was 
submitted on bill and answer, where both parties can be heard. But, 
on the contrary, as a record showing a dismissal of a bill, upon bill 
and answer, opérâtes as a bar to subséquent suits in respect to the 
same subject-matter, if we reverse the circuit court we establish a 
property right, and do an injustice by compelling that court, against 
its conscience, to hold to a décision dismissing a bill which that 
court finds, as a matter of fact, was ordered under a mistake of fact, 
not as to the merits of the case as to either law or fact, but as to the 
State of the pleadings before it. 

In my view, we may disregard the question whether the complain- 
ant is entitled to relief upon a strict bill of review as such, and we may 
and ought to treat his bill as within that class of rare occurrence 
which is referred to by Lube, by Mitford, by Story, and by other 
authors on equity procédure, as embracing pétitions, supplemental 
bills, and bills in the nature of a bill of review, and which are not 
subject to ail the Hmitations as to scope and time incident to a bill 
of review proper, and which may be invoked in the same cause be- 
tween the same parties for the purpose of suspending or avoiding a 
former decree, and because, a case having been concluded by such 
a decree, it is necessary to bring the parties again before the court 
upon an original pétition or bill; and I am under a strong convic- 
tion that the relief sought ought to be aflforded, not upon the ground 
of fraud, for that is not shown, but upon the ground of accident or 
mistake, which is found as a fact, and stated by the leamed circuit 
judge in the court below as a reason for his action in vacating the 
original decree; and, if necessary for such relief, that leave should be 
granted to reframe the pétition to the end that relief may be af- 
forded upon the ground of mistake in accordance with the view of 
the circuit court as shown by the findings and the opinion therein. 
But I shall refer to this feature of the case at the conclusion of my 
dissent. 

The difïiculties of the situation presented hère should not be mag- 
nified by confounding this case with authorities based upon situa- 
tions where there was a hearing upon the merits and a final decree, 
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and where the parties had departed from the court with their rights 
established and unchallenged, and where, through lapse of time, public 
interests and the interests of third parties had intervened. This de- 
cree, at the most, was a decree precipitated by a technical ruie as to 
the efïect of a submission upon bill and answer, and it now turns 
out that the application of the rule was under a mistake and misap- 
prehension of fact in respect to the submission; neither the court 
nor the parties understanding correctly under what answer the cause 
was submitted. In other words, the court and the parties were labor- 
ing under a mistake of fact as to the state of the pleadings. 

The cause remained upon the docket from October, 1885, when 
the order that the bill be dismissed was entered, until October, 1887, 
when the decree thereon now under considération was entered. The 
docket entries show that the complainant resorted to a pétition for 
rehearing within 12 days from the order dismissing the bill, and that 
he constantly sought relief by motions and pétitions from that time 
forward to 1887, from what he alleged was an unjust and mistaken 
resuit. 

While, as a gênerai rule, the law as administered by courts is care- 
ful to protect rights which vest in reliance upon judicial decrees, 
if there is no change in the situation, and no actual vesting of rights 
of third parties, the law naturally inclines to the idea of relieving 
from mistake and accident and to the idea of correcting that which is 
wrong. In this case the technical final decree — ^technical in the 
sensé of not being based upon a hearing on the merits — beyond ques- 
tion had its foundation in mistake and misapprehension ; and I can- 
not bring myself to a concurrence in the view that, in a case where 
no third party rights are in question, where no question of public 
justice is involved, where the same parties, with no change in the 
situation, are before the same court and the same judge, that the 
court is without the power to correct a decree to which it was led 
through an error or mistake of fact as to the state of the pleadings, 
and a mistake whjch it distinctly fînds produced an unauthorized, mis- 
taken, and inadvertent resuit. Such power must exist as an inhérent, 
necessary, and wholesome function of a tribunal established to ad- 
minister law, not upon the basis of mistakes and accidents, but upon 
principles of equity and justice. 

The learned judge, in vacating the decree, fînds that the hearing 
took place under a mistake of ail parties, — the counsel for the com- 
plainant, because he supposed the case had been set down for hear- 
ing upon the bill and answer as they stood on June agth, and under 
a mistake of the court and of the counsel for the défendant in setting 
the case down for hearing upon the bill and answer of July 2ist, — with 
the resuit, as the learned judge proceeds to say, "that the complain- 
ant has not been allowed to make out his case," and that "there 
has been no hearing upon the merits." The circuit court frankly 
say s : 

"There was a mistake of fact, for which I think the parties, the counsel, 
and the court were ail to a certain extent responsible. The court undertook 
to render a décision and enter a decree on the bill and answer filed on July 
2lst, which was a wrong proceeding on its part. • • • The complainant 
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818 114 FEDERAL REPORTER. 

objeeted to any hearlng upon thls blU and answer, and the court had no 
rlght to set the case down for hearlng unless upon motion of the com- 
plalnant, or TVlth bis assent" 

Notwithstanding the term was passed, and notwithstanding the fact 
that time had elapsed, I maintain that it is plain that, the circuit 
court having the same parties before it, with the position of the par- 
ties substantially the same as when the final decree was entered, as 
is found by the learned judge below, and there being, as said by the 
circuit court, clear error (meaning the mistake) which was not dis- 
covered until that time (the time of vacating the decree), the court 
had power, in the exercise of its discrétion, to reHeve from the un- 
just and wrong decree resulting from a mistake which the court had 
the courage to déclare it was in part responsible for, and which, as 
he says, "the court should endeavor, if possible, to correct." 

I do not question the gênerai proposition that, where the situation 
of the parties has materially changed, or where third party interests 
hâve intervened, considérations of public policy may compel a wrong 
and mistaken decree to stand; but such views are wholly excluded 
from the présent situation, because hère the parties and their condi- 
tions are the same. And thus the question presented is whether, 
under such circumstances, a decree based upon accident and mistake, 
which the judge making it says resulted from accident and mistake, 
and which the record demonstrates was the resuit of mistake, shall 
stand as an impregnable barrier, or whether it shall yield to plain 
and palpable considérations of justice. 

It is not necessary to maintain that the order vacating the decree 
is altogether one resting in discrétion in the sensé that it was not ap- 
pealable; but I do maintain that in respect to the merits, and in re- 
spect to the time in which relief was sought, the order so far rests 
in discrétion that it should not be disturbed, if, as said in the Michi- 
gan case, — Stockley v. Stockley, 93 Mich. 307, 53 N. W. 523 (see, 
also, 3 Enc. PI. & Prac. p. 585, par. 2, note 2, and Id., p. 588, and 
cases cited in note), — it effectuâtes substantial justice, and protects 
the légal and équitable rights of the parties. The suprême court has 
repeatedly and expressly refrained from deciding such questions! in 
respect to orders as to judgments appealable, and from disturbing 
action of the circuit courts in the exercise of discrétion. See cases 
collected 3 Enc. PI. & Prac. 589, in note on appeals. 

While the weight of authorities seems to hold that a bill of review, 
strictly speaking, which does not constitute a part of the original 
cause, should be brought within the time in which the case could be 
appealed, or in which a writ of error would lie, there is no absolute 
time rule in respect to bills which are incident to and a part of the 
original cause and of the class of which I hâve spoken, and it is for 
the reason that they are incident to and become a part of the original 
cause. Such proceedings are, in nature and substance, like a péti- 
tion in the same cause between the same parties, to right that which 
is wrong. 

I think the facts stated in Judge Colt's opinion should be treated 
as conclusive, because he says, "under the facts as I find them," etc. 
But, entirely independent of this, the record shows clearly enough 
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what the mistake was. There was an answer filed on June 29th, and 
on that answer the cause was set down for hearing on bill and answer. 
Late*-, on July 2ist, another answer was filed, but, as the court now 
finds, the case was not set down for hearing thereon ; yet the court, 
under misapprehension, dismissed the bill upon the answer upon 
which the case had not been submitted. So it follows, in fact, that 
the bill was dismissed upon a record which was not before the court 
through mistake of fact in considering a record not before it, rather 
than the record which the previous submission called for. There is 
some confusion upon the record as to what the lost answer of June 
29th contained, but that is really of no conséquence, except as show- 
ing how the mistake happened. It was not what the answer of June 
29th did or did not contain that wrought the injury to the petitioner. 
It is quite sufficient to say that his bill was overthrown and his case 
dismissed by reason of the allégations of fact contained in the answer 
of July 2ist. The case had not been submitted on such answer, and 
the harm resulted from its being considered against his protest, and 
without his knowledge. 

I do not propose to enter upon any elaborate discussion of the 
numerous authorities, which are somewhat confused as to the scope 
of the strict writ of review. I do not enter upon such discussion for 
the reason, as it seems to me, that under a bill in the nature of a 
pétition, which is sometimes designated as a supplemental bill, some- 
times as a bill in the nature of a bill of review, and sometimes as a 
pétition, but which is in fact an incident of the original cause, though 
issuing as an independent or original proceeding for the purpose of 
getting the parties before the court, a court not only has unquestion- 
able power, but is under the imperative duty, not by arbitrary methods, 
not ex parte, and not in violation of vested rights or principles of 
justice, but when face to face with the parties interested in the con- 
troversy, with the conditions unchanged, to correct its orders and 
decrees which are founded either in accident, mistake, or fraud. 

The right of the party holding this decree was not an inhérent or 
natural right. The right was founded upon the action of the court, 
and, with the parties before it, the court subsequently discovered that 
its action was under misapprehension and mistake ; that its action was 
taken and its decree made upon a record not submitted. Vacating 
this decree, therefore, did not involve the destruction of an inhérent 
and absolute right. The vacating order only means that one shall 
not hold by virtue of a decree of a court that which has been ac- 
corded to him through accident and mistake ; and, as already said, 
the eflfect is only to send the parties to a hearing upon the merits, 
where justice can be donc, and, if the défendants hâve a case, their 
rights will be accorded to them. 

It would be a startling proposition that a judge, who, in handing 
down mémorandums in two cases, misplaces them by inadvertence 
or mishap, thereby, contrary to his purpose, dismissing a cause which 
he intended to hold, and holding one which he intended to dismiss, 
has no power, after the end of the term or at any time, upon proper 
proceedings, with ail the parties before him, and no third party in- 
terests intervening, to undo the wrong resulting from such a mistake, 
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and thereby to prevent a miscarriage ol justice. I think the case of 
U. S. V. Williams (in the Eighth circuit) 14 C. C. A. 440, 67 Fed. 
384, entirely correct in principle, and entirely consistent with tlie 
English and American authorities, so far as it deals with the in- 
hérent and necessary power of the court to correct its own mistalces. 
Whether, in view of the suprême court authorities to the effect that 
the enrollment of the decree is presumed to hâve been made at the 
close of the terni, it should be done on summary motion, rather than 
by resorting to an original bill in the nature of a bill of review or a 
summary pétition, it is unnecessary to say, because the case before us 
is not upon motion, but upon pétition for relief; and, although pro- 
ceeding upon the idea of fraud, we may treat it as a case for relief, 
as the circuit court wisely did, upon the ground of mishap, mistake, 
or irregularity. To me it seems perfectly plain that this complain- 
ant should hâve relief from the decree dismissing his bill, which, 
though final in name, is technical in substance, in the sensé that there 
never was a hearing upon the merits. 

Setting a case down for hearing upon bill and answer is an admis- 
sion of the facts set out therein, and, as has been said, by inad- 
vertence or mishap, under this entry, the case was made to turn upon 
an answer filed subséquent to the submission. The court therefore 
turned the case against the complainant upon an admission which 
he never made. The circuit judge so finds, and the record sustains 
the finding. At ail events, there is nothing in the record to justify 
this court in interfering with the discrétion involved in the finding 
of such fact by the judge who made the fînding and vacated the decree. 

This case simply présents a mistake in dismissing a bill preliminary 
to the merits. That this party should either hâve a décision of his 
case upon the record as it stood when the cause was submitted upon 
bill and answer, or an opportunity to try his case upon the merits, 
is the plain demand of simple justice. He has never had either, and, 
if he fails to get one or the other, he is denied a plain and sacred 
fundamental right. That the mistake of a judge in dismissing a bill 
upon a wrong record becomes so impregnable and unalterable as to 
work such a dire resuit, I cannot agrée. To me it is inconceivable 
that a judge with ail the parties before him is unalterably bound by 
an order dismissing a case which is made under misapprehension 
and upon a wrong record, — ^by an order made through mistake of 
considering facts as admitted which were not even submitted. That 
the complainant did not get a hearing upon the record actually sub- 
mitted was the resuit of accident or mistake, as the circuit court has 
found, and the défendant therefore manifestly got what he was not en- 
titled to, — an order of dismissal upon an answer filed subséquent to 
the entry of hearing on bill and answer. 

Courts should never strain a technical rule for the purpose of sus- 
taining a technical advantage at the expense of substance and to the 
exclusion of the merits of a case. As a gênerai rule, a final decree 
is conclusive, and establishes the right; but within reasonable rules, 
and with the parties before the court, the right is subject to being 
disestablished upon grounds of mistake, accident, or fraud. The right 
is not tixed and unalterable in the sensé that it shall stand though 
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based upon accident or fraud. The right to hold the decree was 
at once challenged, and the complainant contended for rehef time 
and again, and finally yielded to the second (or, rather, the third) 
décision of the circuit court against him; and, faihng to get wlaat 
it has subsequently been found he was entitled to, he yielded for a 
time; and the mistalîe being the mistalie of the court, and the in- 
justice resulting from such a mishap, and the decree having been 
challenged over and over again without relief, his inaction between 
the décision on rehearing and the final application in this proceeding 
should be treated as involuntary, like yielding to process regular upon 
its face, or to an unconstitutional law. 

The Lord Bacon act has never been accepted in this country or 
in England as taking from the courts the inhérent power of correct- 
ing mistakes in accordance with the plain demands of justice. As 
has been said, the bill was dismissed, as the circuit court finds, upon 
facts and upon a record not submitted. The character of the mistake 
is found as a matter of fact by the circuit court, and that court 
says the decree is based upon a wrong décision, and one from which 
relief should be given. I agrée with this view entirely, and think it 
is quite plain that it is so. 

There is a wide différence and a marked distinction between a 
case like this, where there never has been a hearing on the merits, 
and cases where the decree is based upon a full hearing. As pointed 
out by Mr. Black, in his work on Judgments and the Doctrine of Res 
Judicata, at section 301 (and see note 42) : 

"The rule that a decree once enrolled cannot be opened except by a bill 
of review or by an original bill for fraud is subject to well-founded excep- 
tions arising in cases not heard upon tlie merits, and In which it is alleged 
that the decree was cntered by mistalce or surprise, or under such eircuni- 
stanees as shall satisfy the court, in the exercise of a sound discrétion, that 
the decree ought to be set aside." 

Mr. Freeman, in his treatise on Judgments (section 100, and see 
cases in note i), recognizes the same doctrine as one necessary to the 
administration of justice, and says : 

"Accordingly it is laid down by the most emlnent elementary writers, and 
fully sustained by the adjudged cases, that when a case has not been 
heard on the merits the court will, good cause being shown, exercise a dis- 
cretionary power of vacating an enrollment and givlng the party an op- 
portunity of having his case discussed. The fact that the merits of the 
case were never before the court seems to be the controUing one in ail ap- 
plications for the exercise of this discretionary power. Therefore, where 
the decree is perfectly regular, so far as regards the appearance of the 
parties, and is in conformity with the gênerai practlce, it may be vacated, 
at the discrétion of the court, upon a showing of mistake, accident, or sur- 
prise, or of négligence of the soliciter, by which a décision on the merits 
was prevented." 

The same idea is forcibly expressed by Mr. Whitehouse in his work 
on Equity Practice, at section 259, and see note. 

I do not propose to go over tire numerous English and American 
authorities which agrée as to the power of the court to relieve from 
its decrees based upon accident or fraud. The point of departure 
between the state authorities and the décisions of the suprême court 
only relates to the time and mode of the application for relief. In 
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many of the states the time and manner are regulated by statute, 
but in the fédéral courts, in the absence of statutory provisions, each 
case must be governed by its own circumstances ; and the suprême 
court, while adopting the rule that motions to vacate must be made 
within the term, and the gênerai rule that a bill of review strictly 
as such must be made within the time in which a writ of error or 
an appeal could be taken, has repeatedly recognized the broader 
view, which permits of relief at a later period upon pétitions, supple- 
mental bills, and bills in the nature of bills of review, and that each 
case must be governed by its own circumstances. 

The récent case of Blythe Co. v. Hinckley (C. C. A.) m Fed. 827, 
enunciates no new rule. It is merely a réitération of the old and 
familiar rule that bills of review ordinarily must be filed within the 
time limited by statute for taking an appeal, where the review is not 
sought on matter discovered since the decree. The case at bar is 
even stronger than a case founded on évidence discovered since the 
decree, for hère the discovery is of a mistake which led the court un- 
wittingly to disregard ail évidence and forego ail décision except 
such as related to an answer not before it. 

The strong expressions of the suprême court in support of the doc- 
trine of stare decisis and of the idea of the inviolability of final de- 
crees hâve almost always been qualified, as in Phillips v. Negley, 117 
U. S. 665, 674, 6 Sup. Ct. 901, 29 L. Ed. 1013, by an exception or 
saving clause in respect to the power of the court to correct clérical 
mistakes, to reinstate a cause dismissed by mistake, and that class 
of cases where relief is granted upon principles of equity, and such 
as are covered by writs of error coram vobis at law. 

In U. S. V. McKnight, i Cranch, C. C. 84, Fed. Cas. No. 15,695, 
the court at a subséquent term set aside a judgment entered by mis- 
take. In The Palmyra, 12 Wheat. I, 10, 6 L. Ed. 531, Mr. Justice 
Story observed that : 

"Every court must be presumed to exercise those powers belonglng to It 
which are necessary for the promotion of public Justice; and we do not 
doubt that thls court possesses the power to reinstate any cause dismissed 
by mlstafce. The reinstatement of the cause was founded, in the opinion of 
thls court, upon the plaln principles of justice, and is accordlng to the known 
practlce of other Judiclal trlbunals in like cases." 

In Sibbald v. U. S., 12 Pet. 488, 492, 9 L. Ed. 1167, the court, in 
stating the gênerai rule that courts cannot reverse final decrees for 
errors of fact or law after the term in which they hâve been rendered, 
expressly qualify it by saying, "Unless for clérical mistakes, or to 
reinstate a cause dismissed by mistake." So in City of Elizabeth v. 
Nicholson Pavement Co., 24 L. Ed. 1059, the suprême court, through 
Mr. Justice Bradley, said, "We hâve no doubt of our power at any 
time to amend a decree which has, by inadvertence or mistake, been 
entered in a différent form from that in which we intended it." In 
Insurance Co. v. Boon, 95 U. S. 117, 125, 24 L. Ed. 395, the suprême 
court observed that, "whatever may hâve been the rule announced 
in some of the old cases, the modem doctrine is that some orders 
and amendments may be made at a subséquent term, and directed to 
be entered and become of record as of a former term," and quotes 
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approvingly from a Pennsylvania case that "the old notion that the 
record remains in the breast o£ the court only till the end of the 
term has yielded to necessity, convenience, and common sensé." 

It must be distinctly borne in mind that we are not dealing hère 
with the power of the court to review its mistakes as to a décision 
of facts relating to the merits, or in respect to mistakes of law re- 
lating to the merits, but only with the inadvertence or mistake of a 
judge in dismissing a case upon the probative force of an answer 
not submitted to it; in other words, inadvertently dismissing a bill 
upon the wrong answer. It is inconceivable that the court may re- 
Heve from the mistake of a clerk in filing a wrong paper or wrong. 
order, and still be without power to reheve from its own mistake in 
taking up, considering and dismissing a case upon a wrong paper, 
or a record not submitted. 

If the power of the court, upon process, to recall the parties, and 
correct its mistakes, exists, — as I maintain it does, — the question of 
the time in which it may be done becomes a matter of discrétion, 
and should be decided Hke questions of kindred character; and a 
fînding of the court of first instance should not be disturbed unless 
it clearly appears that injustice is being done. 

Control of the court of first instance over its judgments and de- 
crees in respect to questions of fraud, accident, and mistake, and 
relief therefrom on such grounds, was considered as so entirely a 
matter of discrétion, to be determined by that court upon the circum- 
stances of the particular case, that it was distinctly held by the su- 
prême court in Brockett v. Brockett, 2 How. 238, 240, 11 L. Ed. 
251, as well as in Connor v. Peugh's Lessee, 18 How. 394, 15 L. Ed. 
432, that, a motion to set aside a judgment being directed to the 
Sound discrétion of the court, no appeal Hes from its décision. In 
the later case of Ricker v. Powell, 100 U. S. 104, 107, 25 L,. Ed. 527, 
it is said: "Without intending to décide that an appeal will lie to 
this court from an order of the circuit court refusing leave to iîle 
a bill of review." Again: "For a bill of review on the ground of 
newly discovered matter can only be filed on spécial leave, which 
dépends on the sound discrétion of the court to which the applica- 
tion is made." Again, in Nickle v. Stuart, m U. S. 776, 4 Sup. Ct. 
700, 28 L. Ed. 599: "Without intending to décide that an appeal 
lies to this court from an order of the circuit court refusing leave to 
file a bill," etc. vSo in Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 207, 226, 10 Sup. Ct. 736, 742, 34 L. Ed. 97: "The action 
of the circuit court * * * ^vas taken in the exercise of a dis- 
crétion with which we are not justified in interfering." So, in Buf- 
fington V. Harvey, 95 U. S. 99, 24 L. Ed. 381 : "The décision of 
the court upon the issues of fact, so far as they dépend upon the 
proofs, are conclusive on a bill of review." Again, page 100, 95 U. 
S., 24 L. Ed. 381 : "The granting of a rehearing is always in the 
sound discrétion of the court, and therefore granting or refusing it 
furnishes no ground of appeal." See, also, Steines v. Frankhn Co., 
14 Wall. 15, 20 L. Ed. 846. Transportation Co. v. Pearsall, 33 C. 
C. A. 161, 90 Fed. 435, is a case where a default was stricken off 
and the parties in the case restored to their rights. This was held 
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to be in the exercise of a power within the discrétion of the cou ri, and 
not reviewable on appeal; and at page 437, 90 Fed., page 163, 33 C. C. 
A., there is a useful collection of authorities (which need not be enu- 
merated) in respect to the discretionary control which the court of first 
instance may exercise over its orders and judgments, including that of 
reopening the case and granting or refusing new trials. See, also, Dex- 
ter V. Arnold, 5 Mason, 303, 315. Fed. Cas. No. 3,856 ; Wood v. Mann, 
2 Sumn. 316, 334, Fed. Cas. No. 17,953; Nichols v. Nichais' Heirs, 
8 W. Va. 174, 186. 

While we might reasonably enough follow the précédents estab- 
lished by the suprême court, and affirm, as was done in Ricker v. 
Powell, loo U. S. 104, 107, 25 L. Ed. 527, and other cases, to which 
I hâve referred supra, without deciding the précise question whether 
an appeal lies as a matter of right from an order like the one made 
below, it would quite likely be found, upon exhaustive examination 
of the question, that logic and principle would make the right of ap- 
peal dépend upon whether the alleged error related to a matter of 
law apparent upon the record, or to questions of fact relating to 
newly discovered évidence, fraud, or mistake; and that while, in the 
first instance, the right of appeal would exist, the other class of ques- 
tions would be treated as within the discrétion of the court whose 
business it is to find the facts. 

Now, quite aside from the question of the administration of jus- 
tice under gênerai rules of equity, and upon a distinct and différent 
ground, — that of the constitutional right of a hearing, — is a decree 
based upon facts not submitted, and upon wrong papers through 
mistake, based upon the due process of law guarantied by the consti- 
tution ? 

The complainant's property rights hâve been concluded against 
him upon the allégations of an answer not submitted, and upon which 
he has not been afforded an opportunity to be heard. This, it seems 
to me, is in contravention of the constitutional provision which guar- 
anties to ail parties due process of law. Amendment 5 of the con- 
stitution does not relate alone to forms of procédure, but to sub- 
stance, and to the intermediate steps involved in the course of the 
proceedings and trial. It may be stated as a gênerai rule that the 
term "due process of law" means a course of légal proceedings ac- 
cording to those rules and principles which hâve been established 
by our jurisprudence for the protection and enforcement of private 
rights. Again, law in its regular course is due process. Again, dé- 
cision after full and fair trial is "due process of law." Pennoyer v. 
Nefï, 95 U. S. 714, 24 L. Ed. 565; Kennard v. Louisiana, 92 U. S. 
480, 23 E. Ed. 478; Hagar v. Réclamation Dist., m U. S. 701, 
4 Sup. Ct. 663, 28 L. Ed. 569; Leeper v. Texas, 139 U. S. 462, 11 
Sup. Ct. 577, 35 E. Ed. 225; Marchant v. Railroad Co., 153 U. S. 
380, 14 Sup. Ct. 894, 38 L. Ed. 751. Again: "It is certain that 
thèse words, 'due process of law,' imply a conformity with natural and 
inhérent principles of justice, and forbid that one man's property or 
right to property shall be taken, * * * and that no one shall be 
condernned in his person or property without an opportunity of being 
heard in his own défense." Holden v. Hardy, 169 U. S. 366, 390, 
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i8 Sup. Ct. 383, 387, 42 L. Ed. 780. Again : " 'Due process of law' 
undoubtedly means in the due course of légal proceedings, according 
to those rules and forms which hâve been established for the pro- 
tection of private rights." Cooley, Const. Lim. 433. 

I do not propose to enlarge upon this view as applied to the situ- 
ation in question. It seems to me plain that a party whose rights 
hâve been determined upon facts neither proven, assented to, nor 
before the court, and in respect to which he has not been heard, 
has not enjoyed the due process of law guarantied by the constitu- 
tion. The importance of guarding carefully the sacred right of trial, 
and of providing a full and fair hearing upon the merits, was strongly 
set forth by Mr. Justice White in the récent case of Hovey v. Elliott, 
167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 215, and I propose to 
leave this phase of the subject upon the vigorous and wholesome rea- 
soning of that case, only calling attention to the discussion begin- 
ning on page 413, 167 Û. S., and page 843, 17 Sup. Ct., 42 L. Ed. 
215, where it is said: "The mère statement of this proposition would 
seera in reason and conscience to render imperative a négative an- 
swer. A fundamental conception of a court of justice is condemnation 
only after hearing." Again, at page 418, 167 U. S., and page 844, 
17 Sup. Ct., 42 L, Ed. 215: "No one shall be personally bound 
until he has had his day in court, by which is meant until he has 
been duly cited to appear, and has been afforded an opportunity to 
be heard. Judgment without such citation and opportunity wants 
ail the attributes of a judicial détermination. It is judicial usurpa- 
tion and oppression, and can never be upheld where justice is justly 
administered." Again, referring to Webster's définition of "the law 
of the land," which is held to be synonymous with "due process of 
law," Mr. Justice White adopts Judge Cooley's remark that the défini- 
tion is apt and suitable as applied to judicial proceedings, which 
cannot be valid unless they proceed upon inquiry and render judg- 
ment only after trial. 

In Hovey v. Elliott the answer was removed on grounds of con- 
tempt, and the bill taken pro confesso ; and it was held that this 
was unwarrantable, and a déniai of the rights of the défendant, and 
that the subséquent proceedings were not based upon due process 
of law. It is difficult to perceive any différence in principle between 
such a situation and the one involved in the case at bar. In one 
case the facts of the bill were taken as established by reason of a 
rule of court in respect to the circumstances under which a bill shall 
be taken pro confesso; in the other case the facts set out in an an- 
swer not before the court, and in respect to which the complainant 
had never been heard, were adopted for purposes of décision, through 
mistake, and taken as established by the rule in respect to cases sub- 
mitted on bill and answer. What is the différence in principle, and 
what is the différence, pray, in oppressive conséquences, between re- 
moving an answer by an unauthorized order and deciding against 
the défendant without hearing upon the allégations of the bill, and 
an unauthorized décision against the plaintiff without a hearing and 
through mistake upon the allégations of an answer not before the 
court? One is a wrong order based upon an unauthorized ruîing, 
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while the other is a wrong order based upon an unauthorized as- 
sumption of facts. Neither décision is based upon due process of 
law, and the conséquences are equally dire in both cases. 

Quite aside from technical reasoning, does not the question answer 
itself, can due process of law be based upon a mistake of the court 
as to the state of the pleadings, which concludes a party's rights 
without afïording him an opportunity to be heard? 

Now, as between thèse parties, with no third-party interests inter- 
vening, why should the doctrine of lâches be invoked to uphold a 
decree based upon a mistake, and a mistake which denied one party 
the right to be heard, and concluded his rights upon facts not sub- 
mitted, and gave to the other something which he was not entitled to ? 

The question of lâches is one which has generally been treated 
as involving matter to be resolved by the sound discrétion of the 
court below. In Brown v. Buena Vista Co., 95 U. S. 157, 24 L. Ed. 
422, the court, in speaking of the power of equity to relieve against 
a judgment upon the ground of fraud in a proceeding directly for 
that purpose, which it says is well settled, and that the power ex- 
tends to cases of accident and mistake, said, at page 160, 95 U. S., 
24 L. Ed. 422, upon the question of lâches : "A court of equity 
applies the rule of lâches according to its own ideas of right and jus- 
tice. Every case is governed chiefly by its own circumstances. 
Whether the time the négligence has subsisted is sufïicient to make 
it effectuai is a question to be resolved by the sound discrétion of 
the court." In Thomas v. Brockenbrough, 10 Wheat. 146, 151, 6 
L. Ed. 287, where the question was whether a bill of review upon 
new matter was barred by a statutory limitation of five years, the 
court said that "is a question which need not be decided in the prés- 
ent case, since we are ail of opinion that it is in the discrétion of the 
court to grant leave to file a bill of review for that cause." 

Lâches is an équitable défense, not one of absolute right. It inter- 
poses as a défense when gênerai and third-party interests would be 
disturbed, and when inequity would be donc, by granting relief after 
lapse of time. Hère there are no gênerai rights or third-party inter- 
ests to be disturbed. No inequity would resuit from granting the 
relief sought in this case. It is simply proposed in a proceeding be- 
tween the original parties to right a mistake. 

Irrespective of statutes, whether delay will amount to lâches sufïi- 
cient to bar relief is a question largely, if not whoUy, within the 
sound discrétion of the court, to be determined by the particular cir- 
cumstances of each case ; and the cases ail seem to proceed upon the 
theory that lâches is not, like limitation, a mère matter of time, 
but .principally a question of the equity or inequity of permitting the 
claim to go forward. Galliher v. Cadwell, 145 U. S. 368, 12 Sup, 
Ct. 873, 36 L. Ed. 738, is a useful case on this point. There it is 
said, at page 372, 145 U. S., and page 874, 12 Sup. Ct., 36 L. Ed. 
738, in speaking of the cases on the subject, that "they proceed on 
the assumption that the party to whom lâches is imputed has knowl- 
edge of his rights, and an ample opportunity to establish them in the 
proper forum ; that by reason of his delay the adverse party has good 
reason to believe that the alleged rights are worthless, or hâve been 
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abandoned ; and that, because of the change in condition or relations 
during this period of delay, it would be an injustice to the latter to 
permit him now to assert them." Again, at page 373, 145 U. S., 
and page 875, 12 Sup. Ct., 36 L. Ed. 738: "But it is unnecessary 
to multiply cases. They ail proceed upon the theory that lâches is 
not, like limitation, a mère matter of time, but principally a ques- 
tion of the inequity of permitting the claim to be enforced, — an in- 
equity founded upon some change in the condition or relations of 
the property or the parties." See, also, Townsend v. Vanderwerker, 
160 U. S. 171, 186, 16 Sup. Ct. 258, 40 L. Ed. 383, where the same 
principles are reiterated, and where it is said that the death of one 
of the parties to the agreement and the loss of her testimony does 
not necessarily operate as an obstacle to the maintenance of the 
bill, but is a circumstance to be considered by the court in weighing 
the évidence. See, also, Gunton v. Carroll, loi U. S. 426, 428, 25 
L. Ed. 985. 

In Cawley v. Léonard, 28 N. J. Eq. 467, 471, it is said that a mère 
lapse of time is not sufficient to take away the right of a party to 
be heard in a court of equity where there has been no lâches and 
there are no intervening rights of others which may be unjustly dis- 
turbed. In the same case it is observed, at page 470, upon the ques- 
tion whether a decree should be opened, that "thèse applications are 
always addressed to the sound discrétion of the court" ; and in Kemp 
V. Squire, i Ves. Sr. 205, Lord Hardwicke said, on application to 
set aside the enrollment of a decree on circumstances, "Any court of 
justice will incline, as far as in its power, to open what is concluded, 
that the merits may come before the court." See, also, Story, Eq. 
PI. § 417; Beames' Orders Ch. i ; Massie v. Graham, 3 McLean, 41, 
52, Fed. Cas. No. 9,263. 

It is not necessary in this case to maintain the extrême view, 
although sustained by high authority, that lâches is altogether a mat- 
ter of discrétion for the court of first instance, for it is quite suffi- 
cient for the purposes of the case at bar to say that it is so far a 
question of fact, and so far a matter within the discrétion of the 
judge to whom it is presented, that a finding will not be disturbed by 
an appellate court unless it clearly appears to be contrary to évidence 
and contrary to equity. Such is not the condition in this case. 

Every considération of equity requires this court to look with favor 
upon this proceeding, and to reach a resuit which shall give this 
man a trial of his cause upon the merits, or at least a hearing upon 
the bill and answer as they stood when his case was submitted. With 
the situation of the parties unchanged, the doctrine of lâches, admin- 
istered under wholesome rules of equity, will be slow to deprive this 
party of his constitutional right of trial. He at once challenged the 
dismissal of the bill, and in varions ways brought the matter to the 
attention of the court and to the adverse party, and, as appears at 
page 13 of the record, as early as March 27, 1887, filed a pétition 
for a supplemental bill to restore his rights under the lost answer of 
June 29th, on which the case was submitted. The pétition is still 
undecided, and has been pending since 1887. He several times moved 
for a rehearing, and, not succeeding in pointing out to the satisfac- 



828 114 FBDERAL RBFOKTBB. 

tion of the court the ground of the mishap, he was repeatedly met 

with adverse' resuit, and finally succumbed to the moral and légal 
force involved in repeated adverse décision. His submission under 
such circumstances should be treated as involuntary. A man need 
not resort to révolution, or be constantly before the court, in order 
to relieve himself from the charge of lâches as between himself and 
a party who holds against him a wrong and unauthorized decree. 

Quite likely this party did not resort to the most effective means 
of reheving himself from the conséquences of the mistake which de- 
prived him of his rights. It is probable that he never clearly saw 
what the mistake was, or rather how the mistake happened, until it 
was pointed eut by the court in the opinion and the fàndings on which 
the decree vacating the early decree was based. He proceeded until 
that time upon the idea that he was the victim of fraud, rather than 
mistake. It is apparent, from reading the various opinions and re- 
scripts of the circuit court, that the court never discovered the mis- 
take, or how it happened, until final hearing under this pétition, and 
the examination of the record de novo. So the mistake is a newly 
discovered one, and the relief to which the petitioner is entitled is 
grounded upon something disclosed in a hearing, where ail the par- 
ties were présent with their interests represented. 

It is true thât the petitioner proceeded upon allégations of fraud, 
but upon a full hearing in respect to the question as to how the de- 
cree dismissing his bill originated, and upon gênerai prayer for re- 
lief, the court has found that it resulted from mistake, rather than 
fraud. Mistake is an équitable ground for relief, and, the merits re- 
specting the ground of relief having been fully heard, he should be 
permitted to reframe his allégations, to the end that he shall receive 
what in equity he is entitled to. 

Courts are disposed to be libéral in respect to matters where the 
parties hâve not been heard upon the merits. In Gregory v. Pike, 
15 C. C. A. 33, 67 Fed. 837, 846, the court of appeals treated a cross 
bill as an intervening pétition. In Sherman v. Association (recently 
decided in this circuit) 113 Fed. 609, it is said, in efïect, that, were 
tlie question one of substance, it could probably be met by reframing 
the bill, for which leave would, of, course, be granted. So, in this 
case, for purposes of relief, there being a gênerai prayer, we should 
treat it, though somewhat in the form of a bill of review, as a sum- 
mary proceeding in the nature of a pétition or supplemental bill, or a 
bill in the nature of a bill of review. It has been frequently said that 
it is quite unimportant how such a bill is denominated, or what it is 
called. Courts hâve indulgently applied elastic rules of practice to 
such proceedings, treating a bill of review as a pétition for carrying 
a decree into exécution (Thompson v. Maxwell, 95 U. S. 391, 24 
L. Ed. 481), or as a pétition for rehearing (Martin v. Smith, 25 W. 
Va. 579; Heermans v. Montague [Va.] 20 S. E. 89g, 902), or one 
not sustainable upon its allégations may be entertained for fraud 
(Sayre v. Lewis, 5 B. Mon. 90; Harris v. Hanie, 37 Ark. 354; Wil- 
liams v. Murphy, i Port. [Ala.] 44), and a détective bill of review 
has been treated as a cross bill (2 Bro. Pari. Rep. by Tomlins, 88; 
Story, Eq. PL [loth Ed.] § 401, note 2a). The object of such bills 
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or pétitions is to bring the party again before the court to hâve 
something reviewed which it is claimed ought net to stand; and, 
although the relief is prayed for on the ground of fraud, it may be 
accorded on the ground of inadvertence, accident, or mistake. See 
I Daniell, Ch. PI. & Prac. 378, note 2. 

The plaintifï's bill has a double aspect. It allèges fraud against 
the défendants, and also allèges, in efïect, that the court, against 
whom no fraud is charged, was led into a mistake by the course taken 
by the défendants ; so the relief, in one aspect of the bill, was sought 
on the ground of mistake, and the relief may be granted on that 
ground. Williams v U. S., 138 U. S. 514, 517, 11 Sup. Ct. 457, 
34 L. Ed. 1026. 

The power to undo, in a summary manner, what has been done 
by a court with no authority or jurisdiction, is unquestioned. The 
jurisdiction exercised by the circuit court in this case with respect 
to the order of dismissal was only to undo, by its own order, that 
which, according to its own findings, it had no authority or jurisdic- 
tion to do in the fîrst instance; and, as said in Fuel Co. v. Brock, 
139 U. S. 216, 219, II Sup. Ct. 523, 524, 35 L. Ed. 151, "the power 
is inhérent in every court, whilst the subject of controversy is in 
its custody and the parties are before it, to undo what it had no 
authority to do originally." And, further, "Jurisdiction to correct 
what has been wrongfully done must remain in the court so long as 
the parties and the case are properly before it, either in the first in- 
stance or when remanded to it by an appellate tribunal." True, there 
it was a writ of error, where, upon remand, the relief could be had 
by motion, and it was a case where there was no authority or juris- 
diction except to undo the wrong which the courts had done; but 
the reasoning of the suprême court, at page 220, 139 U. S., and page 
525, II Sup. Ct., 35 L. Ed. 151, with respect to contemplated subsé- 
quent proceedings below, illustrâtes the summary manner in which 
an unauthorized act of the court is righted, the essential and "only 
requisite being that the opposite party shall be heard." And, at 
page 220, 139 U. S., and page 525, 11 Sup. Ct., 35 L. Ed. 151, it is 
said: "The mode of proceeding to efïect this object must be regu- 
lated according to circumstances, * * * and that ail needed in- 
quiry can be had to guide its judgment in a summary proceeding." 

The petitioner's right to relief in a case like this should not be 
denied him, either because he failed to invoke the most efïective 
remedy or because he misconceived the ground for relief. The learned 
judge, in the majority opinion, at page 811, 114 Fed., in discussing the 
merits of the question, says: "We are forced to the conclusion that the 
alleged answer of June 29th was of the character which we hâve 
stated, and that it could not hâve been of any conséquence on the 
hearing which occurred in the original cause." As I hâve under- 
taken to point out, the harm did not resuit from the conséquence or 
inconséquence of the answer of June 29th. The harm resulted from 
accepting as conclusive the probative force of the allégations of the 
answer of July 2ist, which was never submitted, and which the circuit 
court finds never was submitted, and the unauthorized considération 
of which deprived the petitioner of a hearing and his day in cou-t. 
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It was not the absence or the unimportance of the answer of June 
2gth, but the unauthorized présence of the answer of July 2ist, that 
dethroned the plaintiff and overthrew his rights. 

I take the ground that, regardless of the gênerai rules, to which 
attention has been called in the majority opinion, and regardless of 
gênerai expressions in the books which could hâve had no référence 
to a situation hke this, the court should find a way to right a wrong 
for which it is responsible, like the one found by the circuit court to 
exist in this case. I maintain that there is no controlling authority 
applicable to this situation, because such a situation was never be- 
fore presented; and, if there are gênerai expressions which would 
seem to hold that a technical final decree like this should stand, 
though based upon mistake, such expressions should be disregarded. 
A fact necessary to jurisdiction over the subject-matter, namely, that 
the answer was before the court, was inadvertently assumed by the 
circuit court through mistake. Upon such unauthorized assumption 
the order was based. The court had no power to make the order, 
because the facts which were supposed to be before the court were 
not before it. It should, therefore, be treated as void. While not 
precisely so as to the entire proceeding, the act was surely coram 
non judice as to the finding in question, because the court had no 
jurisdiction over either the person, the cause, or the process, so far 
as this answer was concerned. While not precisely the same, the 
order stands in principle somewhat like an award of arbitrators which 
goes beyond the submission, and more Hke a décision of a court 
based upon lack of jurisdiction of the subject-matter and of the par- 
ties, which would be treated as void, and would be vacated, without 
much, if any, regard to the question of time, rather than like a right 
which cannot be disestablished. It is contrary to the idea of law, 
and it îs contrary to the plain and simple rules of natural justice, 
that a decree based upon a mistake of fact in respect to the state of 
the pleadings preliminary to the merits, which operated to dismiss 
the petitioner's bill, and to foreclose his rights without hearing, should 
stand as a solemn and conclusive adjudication and bar. 

It is difficult to see upon what line of reasoning such a decree can 
be justified or upheld. The order of dismissal was absolutely with- 
out authority, and therefore contrary to equity and contrary to law. 
It was the plain duty of the circuit court, upon discovery of the mis- 
take, to do what it did dq, — vacate the order at once. There is no 
principle of law or considération of equity which calls for a reversai 
of that court. On the contrary, every principle of law and every 
considération of equity and conscience requires that the circuit court 
should be affirmed. It is quite plain that such a decree is againft 
justice and against conscience, and, viewed aside from the reason- 
ing in the books in respect to decrees based upon hearings upon the 
merits, and in the simple light of a decree based upon an order of 
dismissal through mistake before hearing upon the merits, it is clear 
that there is no reason why it should stand; and, in the absence of 
controlling authorities in support of such a proposition, it is impos- 
sible for me to accept a line of reasoning which upholds or justifies 
a decree like the one in question in the face of the express finding 
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of the judge who dismissed the bill that the decree of dismissal was 
founded upon a mistake which deprived the party of a hearing upon 
the merits, and one which, for that reason, ought not, in justice or 
equity, to stand. It is an absolute and inaliénable right of a plaintifï 
that his case shall not be decided against him by mistake upon the 
strength of a distinct and différent answer, filed after he has submitted 
his case, and one upon which he has not been heard. It is a funda- 
mental right, which cannot be wrested from a party by a pure mis- 
take of the court in dismissing his bill upon a wrong paper pre- 
liminary to the merits. It is a right which cannot be withheld from a 
party through a mistake of the court which dénies to him the right 
of a hearing and due process of law. The gênerai rule of stare decisis, 
or the gênerai rule in respect to the inviolability of decrees, enforced 
by an appellate tribunal upon a court of equity of iîrst instance, to 
compel that court, against its own findings, to blindly hold itself and 
an aggrieved and injured party to a mistake like the one in question, 
— a mistake so destructive to fundamental right, — would not long 
stand the test of critical and discriminating légal opinion. 

I think the decree of the circuit court vacating the order of dis- 
missal should be afifirmed ; but if, because the allégations of fraud are 
not sustained by the évidence, as found by the court below, the de- 
cree should not be afïirmed for that reason, then the case should l)e 
remanded, with directions to grant leave to the petitioner to refraine 
his allégations and prayer, to the end that the relief shall stand upon 
the ground of mistake, where the circuit court, after fuUy hearing the 
parties, intended it should stand. 
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(Circuit Court of Appeals, Nlnth Circuit March 17, 1902.) 

No 722. 

QuiETiNQ TiTLE— Suit to Remote Cloud — Res Adjudicata. 

Ttie owner of land bordering on tide land mortgagod It, Includîng Im- 
provements extending over on the tlde land, to a loan association, witli 
warranties of seisin, right to convey, quiet possession, against Incum- 
branees, and to défend the title, and thereafter the niortgagor, clalming 
a statutory preferred right to purchase from the state the tide land In 
question, filed her application for purchase. In the nieantiine the loan 
association foreclosed Its mortgage, and pnrchased the mortgaged prop- 
erty, and then took a deflciency judgment against the mortgagor, on 
which exécution was Issued and levled on the mortgagor's interest in 
the tide land. Subseqnently the mortgagor assigned her purchase right 
to a third party, who procured a conveyance in fee from tlie state, and 
sued the loan association under 2 Balllnger's Ann. Codes & St. § 5500, 
to remove the cloud created by the exécution, and to restrain the col- 
lection of the deflciency judgment out of the tlde land. Eeld, that a 
decree In such suit quietlng title to the tlde land in the mortgagor's 
assignée, and restraining the loan association from the collection of its 
deflciency judgment out of such land, was conclusive upon such associa- 
tion, and a bar to a suit by It against such assignée to hâve his title 
declared Invalid, regardless of whether the grounds relied on by the 
association In the second suit were presented In the former. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Washington. 

James Kiefer, for appellant. 
I. D. McCutcheon, for appellees. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

ROSS, Circuit Judge. It appears from the record that on the igth 
day of December, 1896, J. Marshal Morse and Anna M. Morse, his 
wife, mortgaged to the appellant, who was complainant in the court 
below, the following described property situated in Island county, 
State of Washington, to wit: 

"Beglnning at the point where the Une between the clalms of Edward 
Barrington and LIzzle Hlll Intersects the Co. road runnlng In front of the 
donation clalms of Sumner and Taftzon, on the S. slde of sald road; run- 
nlng thence one hundred and forty (140) feet on the S. side of sald road in 
an easterly direction; thence south to half tide; thence west one hundred 
and forty (140) feet; thence north to place of beginning. Also ail the wharf 
extending from the above pièce of land to deep water. Also ail of lot num- 
bered thlrty-slx (36), block seventeen (17), of Latona, Klng county, Washing- 
ton, as the same appears upon the duly recorded plat thereof, and now of 
record In sald Klng Co., Wash." 

The mortgage contained the following covenants on the part of the 
mortgagors : 

"First, that they are lawfully seised of sald premises; second, that they 
hâve good right to convey the same; third, that the same are free from ail 
encumbrances; fourth, that the said party of the second part, Its successors 
and assigns, shall quletly enjoy and possess the same, and that the said 
parties of the flrst part wlU warrant and défend the tltle to the same agalnst 
ail lawful clalms." 

On December 30, 1896, Mary Morse, claiming a preferred right to 
purchase from the state of Washington, by virtue of one of its stat- 
utes, the pièce of tide land over which the improvements mentioned in 
the mortgage extended, made application to buy the same from the 
state, which application gave rise to numerous protests and to much 
litigation. During the time of that contest the appellant foreclosed 
its mortgage, those proceedings having been begun in the year 1898. 
In January, 1899, * decree of foreclosure and sale having been entered, 
the mortgaged property was sold by the sheriflf of the county, and 
bought in by the mortgagee, for a sum less than the amount decreed 
to be due, and a judgment for the deficiency entered against Mary 
Morse as well as the other judgment debtors. Subsequently the ap- 
pellant received the sherifif's deed for the premises described in its 
mortgage, and purchased by it. On the 6th day of March, 1900, the 
appellant caused an exécution, issued upon the deficiency judgment, to 
be levied by the sheriff upon the interest of Mary Morse in the tide 
land she had applied to purchase, which interest was only the préf- 
érence right to purchase given by the Washington statute, the title to 
the property then being in the state. That préférence right Mary 
Morse, on April 7, 1900, assigned to Laurence P. Byrne, one of the 
défendants to the présent suit. April 24, 1900, Byrne exercised the 
right to purchase so assigned to him, and paid to the state $42.84 for 
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the land, and received from the state a conveyance of the title thereto 
in fee, and thereupon instituted in the superior court of Island county 
a suit against the appellant and the sherifï of the county to quiet his 
title, pursuant to the provisions of section 5500 of the statutes of 
Washington, which reads: 

"Any person having a valid subsisting Interest In real property, and a 
right to the possession thereof, may recover the same by action in the su- 
perior court of the proper county, to be brought against the tenant in pos- 
session; If there is no tenant, then against the person claiming the title or 
some interest therein, and may hâve judgment In sueh action quieting or re- 
moving a cloud from plaintiff's title." 2 Ballinger's Ann. Codes & St. Wash. 

The complaint in that action set forth, among other things, the 
application of Mary Morse to purchase the land in question, the con- 
tests that arose in respect thereto, the final adjudication thereof in her 
favor, the assignment of her préférence right to purchase the land to 
Laurence P. Byrne, his payment therefor to the state and its convey- 
ance to him of the title thereto, the issuance of exécution upon the 
appellant's deficiency judgment, and its levy by the sherifï on the inter- 
est of Mary Morse in the land, and the advertisement of the same 
for sale to satisfy the exécution ; and further alleged that Mary Morse 
never acquired légal title to this tide land, and that the appellant's 
judgment never became a lien upon any part thereof ; that the levy 
of the exécution thereon by the sherifï for the purpose of satisfying 
the appellant's judgment and the sale advertised to be made thereunder 
"constitute a cloud upon the title of thèse plaintiiïs (Byrne and wife) 
to said property; and, if said sherifï be allowed to make said sale, to 
issue said certificate of purchase and a deed in pursuance of said sale, 
the plaintififs herein will be irreparably injured and damaged, and their 
title to said property will be permanently clouded." Among the 
prayers of the plaintiffs was one "that said sherifï and said défendant 
Savings and Loan Association be perpetually restrained and enjoined 
from taking any steps whatever to satisfy said exécution and said 
judgment out of said described premises, and from doing any acts 
whatsoever tending to cloud the title of the plaintifïs to the lands in 
controversy, or any part thereof." The défendants to that suit an- 
swered the complaint, and, a motion on behalf of the plaintifïs thereto 
for judgment on the pleadings coming on to be heard, the court en- 
tered judgment for the plaintifïs, by which it was adjudged, among 
other things : 

"(6) That the défendants, and each of them, be, and they are hereby, per- 
petually restrained and enjoined from talsing any steps whatsoever to satisfy 
said judgment and exécution out of the tide land hereinabove described, and 
from doing any act or acts whatever constituting or tending to constitute a 
cloud upon the title of the plaintlfC to said tide land, or any part thereof, 
and from doing any act or acts in any manner interfering with said tide 
land or any part thereof. (7) That défendants, and neither of them, hâve 
any right, title, or interest in said tide land, or any part thereof, by vlrtue of 
said judgment, exécution, and levy, or elther of them, or otherwise." 

That judgment was pleaded by the défendants to the présent suit 
in bar thereof, and the plea sustained by the court below. Its ruling 
in that respect constitutes the only question on this appeal. We think 
the ruling clearly right. The second amended bill of the appellant 
sets out the facts above stated, and allèges that Laurence P. Byrne 
114 F.— 53 
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took the assignment from Mary Morse and the deed from the state of 
Washington with full knowledge of appellant's mortgage and of its 
rights growing out of its foreclosure proceedings, and prays for a 
decree adjudging that Byrne and wife "hâve no title whatever to or 
interest in the said premises described in said deed from the state of 
Washington, and that it may be decreed that the said Laurence P. 
Byrne and Catherine Byrne, his wife, hold the title to said tide lands 
as trustée for your orator, and for the use and benefit of your orator ; 
and that they may be required, upon repayment to them of the amount 
paid to the state of Washington, to convey said tide lands" ; and that 
"the title of your orator to the said premises may be forever ratified, 
approved, and confirmed and quieted as against ail and every claim 
of the said défendants Laurence P. Byrne and Catherine Byrne, his 
wife, and each of them." It is thus seen that the appellant, by its 
bill in this suit, is seeking to accomplish what the judgment of the 
state court in the suit of Byrne and wife against the appellant and 
the sheriflf of Island county enjoined them from doing, namely, from 
taking any steps whatsoever to satisfy the deficiency judgment, and 
"from doing any act or acts whatever constituting or tending to con- 
stitute a cloud upon the title of the plaintifï (Byrne) to said tide land, 
or any part thereof, and from doing any act or acts in any manner 
interfering with said tide land, or any part thereof." The jurisdic- 
tion of the state court over the parties and subject-matter is not ques- 
tioned. Its decree, therefore, in respect to the confîicting claims of 
the parties to the land in controversy, is, so long as it stands, conclu- 
sive, not only as to every ground of recovery or défense actually pre- 
sented in the cause, but also as to every ground which might hâve 
been presented. Dowell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 
611, 38 L. Ed. 463; McAleer v. Lewis (C. C.) 75 Fed. 734. If the 
précise ground hère relied on was not presented in the suit brought 
in the state court to settle the question of title, no good reason ex- 
isted why it should not hâve been ; for the appellant was there called 
upon to set up and assert whatever interest it had in the property in 
question. 
The judgment is afïirmed. 



DAT V. BECK & GREGG HARDWARE 00. et a!. 

(Circuit Court of Appeals, Flfth Circuit April 29, 1902.) 

No. 1407. 

Bankrdpts— Acts op Bankruptcy— Assignmbnts for Creditors. 

A debtor who makes a gênerai assignment for the benefit of creditors 
may be declared an Involuntary bankrupt, — that being specifled as an 
act of bankruptcy by Bankr. Act, 8 3 (30 Stat 544), — and his actual 
Bolvency U no défense. 

Bamb— Time for Adjddioatioh. 

30 Stat. 544, § 18b, glves the bankrupt or any créditer 10 days after 
the retum day In -which to appear and plead to the pétition la involun- 
tary bankruptcy. Section 18e provides that if, on the last day wlthin 
which plèadlnga may be flled, none are filed, the judge shall on the next 
day, or as soon as practlcable, make the adjudication or dismiss the pe- 
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tltton. Section 31 provides that time shall be eomputed by excluding 
the flrst day and includlng the last. The subpœna In involuntary bank- 
ruptcy flxed August 28th as tbe return day, and on September 7th the 
bankrupt filed an answer, which was stricken ont because net verifled, 
and on the same day the adjudication of bankruptcy was made. Held, 
that the bankrupt or any creditor had until the expiration of September 
7th in which to file a sufflcient answer, and the adjudication was pré- 
maturé. 
8. Same— Jdrt Trial. 

Under 30 Stat. 644, S 18, provldlng that a person against whom a pé- 
tition in involuntary bankruptcy has been filed Is entitled to bave a 
trial by Jury as to any act of bankruptcy alleged to hâve been com- 
mitted, on filing a wrltten application therefor at or before the time in 
which an answer may be filed, a bankrupt Is entitled to demand a trial 
by jury of the question whether he has made a gênerai assignment for 
creditors, on proper demand. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama. 

J. A. Estes, for appellant. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The Beck & Gregg Hardware Com- 
pany, a corporation, and other creditors of J. R. Day, on August lo, 
1901, filed a pétition in involuntary bankruptcy against him. The péti- 
tion averred the requisite amount of debts, and was in the usual form, 
but did not allège that the debtor was insolvent. The act of bank- 
ruptcy alleged was that J. R. Day, within four months next preceding 
the date of the pétition, "made a gênerai assignment for the benefît of 
his creditors to H. W. Sweet." A subpœna was issued on the pétition 
on August 12, 1901, which fixed August 28, 1901, on which the défend- 
ant, J. R. Day, was to appear and answer. This was served on the de- 
fendant on the day it issued. On September 7, 1901, the défendant, 
J. R. Day, filed an answer in which he denied "each and every alléga- 
tion of the pétition filed against him in said entitled cause." He also 
alleged that he was solvent. He filed with his answer the foUowing 
demand, signed by his counsel: "And for the trial of this case upon 
the issues tendered by the foregoing pleas, the said J. R. Day, re- 
spondent, demands a trial by jury." On the same day that this answer 
and demand were filed, the petitioners moved to strike them from the 
files. The court granted the motion, and on September 7, 1901, made 
an order adjudging J. R. Day to be a bankrupt. From this order Day 
has appealed to this court (30 Stat. 544, § 25), and it is assigned that 
the court erred in striking the answer and demand from the files, and in 
adjudging the appellant to be a bankrupt. 

1. Among the acts of bankruptcy specified in the statute is that the 
debtor has "made a gênerai assignment for the benefit of his creditors." 
30 Stat. 544, § 3. Where the petitioners rely on this ground, it is not 
necessary to allège or prove that the défendant is insolvent. In such 
case the solvency of the défendant is no défense. West Co. v. Lea, 
174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. 

2. The subpœna fixed August 28, 1901, as the return day. The 
bankrupt or any creditor may appear and plead to the pétition within 
10 days after the return day, or within such further time as the court 
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may allow. 30 Stat. 544, § i8b. If on the last day within which 
pleadings may be filed, none are fîled by the bankrupt or any of his 
creditors, the judge shall on the next day, if présent, or as soon 
thereafter as practicable, make the adjudication or dismiss the pétition, 
Id. § i8e. In Computing the time allowed the défendant to plead, 
the first day is excluded, and the last included. Id. § 31. Applying 
this rule, the respondent had until the expiration of September 7th in 
which to plead. If it be coneeded that the answer of the défendant 
was properly stricken from the files because not verified, he or any 
créditer of the défendant was entitled to file a sufîîcient answer at an;,- 
time before the expiration of the 7th day of September. If no answer 
at ail had been filed within the time allowed, on the next day after the 
time for answer expired, or as soon thereafter as practicable, the judge 
could make the adjudication or dismiss the pétition. It is prématuré 
to adjudge the défendant a bankrupt before the time for fîling an an- 
swer has expired. 

3. A person against whom an involuntary pétition has been filed 
is entitled to hâve a trial by jury as to any act of bankruptcy alleged 
in such pétition to hâve been committed, upon filing a written applica- 
tion therefor at or before the time within which an answer may be fîled. 
Id. § 19. In this case the défendant was entitled to demand a trial by 
jury of the question whether he had made a gênerai assignment for 
the benefît of his creditors. He was entitled to make such demand 
at any time within which he could file an answer. Id. § 19. The an- 
swer filed by the défendant on the 7th of September contained a déniai 
of âll the averments of the pétition, including the allégation that he 
made a gênerai assignment. He filed with his answer a demand for 
jury trial. The statute gives him this right. 

Questions were raised as to the vérification of the pétition and the 
answer, which we need not consider. The parties would be allowed to 
amend their pleadings, if necessary, by having them duly verified as 
they may be advised. 

The judgment of the court of bankruptcy is reversed. Reversed. 



THE PRISCILIiA. 
(Carcutt Oourt of Appeals^ Second Circuit February 25, 1902.) 

No. 110. 

1. Maritime Liens— Loss of Passbngkr'b Baggage— Dblivbet to Vessbu 

As regards liens upon a vessel for breach of a contract of affrelght- 
ment, there Is no distinction In principle between a contract for tlie 
transportatlon of a passenger with his baggage and one for the trans- 
portation of merchandise, and, by ahalogy with the rule in the latter 
case, no lien arlses for loss of baggage unless at the time of such loss 
çither the passenger had been received on board, or his baggage had 
been put into the custody or control of the vessel. 

8. Samb— Admiraltt Jurisdiction. 

By the custom of a steamship company, it received at Its pier bag- 
gage sent there by passengers intending to take passage on its vessels, 
and kept the same until claimed by the passengers. By the rulos of 
the Company, the passenger was required to présent a ticliet, and hâve 
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hls baggage checked, before It was received on board a vessel. Libelant 
sent baggage to the pier, where it was received; and he subsequently 
purchased a ticket for one of the company's ressels, whieh he pre- 
sented to tlie baggage master, but bis baggage could not be found. 
Prier to such time the Company had no notice to whoin the baggage be- 
longed, or when or by what vessel it was to be shipped. ■Hcld, that 
whatever the liability of the company, as carrier or warehouseman, 
libelant had no lien for the loss of the baggage on the particular ves- 
sel for transportation upon whieh be afterward contracted, but which 
at the time of the loss had not entered on performance of the con- 
tract which would support an action in rem in a court of admiralty. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Wm. Greenough, Jr., for appellant. 
Washington E. Page, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The court below decided that a mar- 
itime lien was created against the Priscilla for the value of the 
libelant's baggage, lost while in the custody of the vessel's owner. 
io6 Fed. 739. Unless this conclusion was correct, the court had no 
jurisdiction of the action in rem. The Priscilla was one of a line of 
steamships operated by the New York, New Haven & Hartford 
Railroad Company, known as the "Fall River & Providence Line." 
The company was accustomed to receive at its pier in New York 
City the baggage sent there by passengers intending to take passage 
on its vessels, and keep such baggage until claimed by the passengers. 
Before the baggage is shipped, the rules of the company require the 
passenger to show a ticket, and hâve his baggage checked. Storage 
is charged on baggage after it has remained uncalled for for more 
than 24 hours. Until the owner comes to the pier and claims his 
baggage, it is held by the baggage master; and, until it has been 
checked, no baggage is received by the company on board a vessel. 

On the aftemoon of July 3, 1899, a trunk and a dress-suit case be- 
longing to libelant were delivered by an expressman to the agent of 
the steamship company at its pier. Subsequently, on the same after- 
noon, the libelant came to the pier and purchased a ticket for Bos- 
ton. He then went to the baggage agent, claimed his baggage, and 
presented the receipt of the express company, together with his ticket. 
The agent found the trunk, but the dress-suit case was missing. Be- 
fore the Priscilla sailed, the baggage agent told the libelant that, if 
it was found, it would be forwarded on the next boat. The libelant 
had his trunk checked, and took passage by the Priscilla. The dress- 
suit case was never found. 

A contract for the transportation of passengers by sea, like one 
for the transportation of merchandise, is a maritime contract, and 
there is no distinction in principle between them. The same lia- 
bility attaches both to the owner and to the vessel for breach of per- 
formance. The Moses Taylor, 4 Wall. 411, 18 L. Ed. 397. 

When a vessel enters upon the performance of a contract of 
afifreightment, she becomes pledged to its complète exécution, and 
may be proceeded against in rem for any breach; but, when the 
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contract îs purely executory, no lien attaches for the breach. The 
Freeman, i8 How. 182, 15 L. Ed. 341 ; The Yankee Blade, 19 How. 
82, 15 L. Ed. 554. The question was carefully considered, and the 
authorities fully collated, in Scott v. The Ira Chaffee (D. C.) 2 Fed. 
401. Later adjudications to the same efïect are The Prince Leopold 
(C. C.) 9 Fed. 333; The J. F. Warner (D. C.) 23 Fed. 342; The 
Vigilancia (D. C.) 58 Fed. 698. In The City of London, i W. Rob. 
Adm. 88, Dr. Lushington incHned to the opinion that "if a seaman 
is engaged on board a vessel, and the owners think fit to abandon 
the voyage for which the seaman has been engaged, he would net 
be entitled to sue in admiralty for redress, but must seek his remedy 
by an action on the case." In The Bella (D. C.) 91 Fed. 540, it was 
decided that there is no lien on the ship for the enforcement of a 
contract for the carriage of a passenger who has not rendered himself 
on board for the purpose of being carried. In The Eugène, 31 C. 
C. A. 345, 87 Fed. looi, the same proposition was decided by the 
circuit court of appeals.. Following the analogy in the case of a 
contract of affreightment, we hâve no doubt that the lien does not 
arise until either the passenger has been received on board, or his 
baggage has been put into the custody or under the control of the 
vessel. 

In the présent case the baggage was lost before the company ha:' 
notice that it belonged to the libelant, and apparently before the 
libelant had entered into any contract of carriage. It was in the 
custody of the company, in contemplation that he would become a 
passenger; but the relation of carrier and passenger was inchoate, 
and the custody was a matter preliminary, although accessory to a 
contract of carriage. When baggage is delivered, as it was in this 
case, without any directions as to its destination or time of ship- 
ment, the carrier cannot be expected to know to whom it belongs, 
or whether it is to be carried by any particular vessel of the line, or 
even whether it is to be carried at ail. Under such circumstances, 
it is in no sensé within the custody or control of any particular ves- 
sel or its officers. 

It is unnecessary to consider whether the company assumed the 
liabjlity of a carrier, or only that of a warehouseman, towards the 
libelant. It sufHces that the breach of its obHgation took place be- 
fore it had entered upon the performance of any contract of carriage, 
and consequently did not create any lien upon the vessel. 

The decree is reversed, with costs, and with instructions to the 
court below to dismiss the libel. 



In re MILLER. 

(Cîrcnlt Conrt of Appeals, Fifth Circuit March 29, 1902.) 

No. 1,140. 

ÂBUT — EniiVSTMBNT OF MiNOR— PaBENTS SECURING EkI,BA8B. 

Under Rev. St. U. S. §§ 1110-1118, providing that army recruits must 
be between 16 and 35 years old; no one under 21 years shall be en- 
listed without the consent of his parents or guardians; and that no 
one under 16 years old shall be enllsted,— one between 16 and 21 years 
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old, enllsting wlthout consent of parents, on représentation that he Is 
of âge, beeomes a soldier, amenable to military jurisdlctlon for militaiT 
offenses, and subject to release from service only on application of hi's 
parents, who cannot prevent liis court-martiial for past military offenses.! 

Appeal from the District Court of the United States for the North- 
ern District of Texas. 

Wm. H. Atwell, U. S. Atty., and Col. E. H. Crowder, Judge Advo- 
cate U. S. Army, for appellant. 
R. M. Vaughan (F. P. Works and J. E. Clarke, on the brieQ, for 

appellees. 

Before McCORMICK and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. Daniel Marshall Miller enlisted in the 
United States army on July 26, 1901, as a private soldier, at Austin, 
Tex. He represented himself to be 21 years of âge, when in fact he 
was only about 17. His parents were both living, and were citizens of 
Texas, residing in Hill county, in that state. They did not consent 
to his enlistment. He was transferred from Austin, Tex., and attached 
to the I05th company, coast artillery. He received from the govern- 
ment $15.02 pay as a private soldier, and drew clothing from the gov- 
ernment of the value of $35.36. He deserted on September 14, 1901, 
in California, and went to Hill county, Tex., where, on the 8th day 
of February, 1902, he was arrested as a déserter by the sheriff, and 
delivered into the custody of Capt. J. A. Dapray, the recruiting officer 
for the United States, stationed at Dallas, Tex. On the I5th of Feb- 
ruary, 1902, Col. Forbush, by spécial order, appointed a gênerai 
court-martial to meet at Ft. Sam Houston, Tex., February 19, 1902, 
for the trial of such prisoners as may be properly brought before it, 
and a détail was made for the court. Charges, with proper spécifica- 
tions, were preferred against Miller: (i) Désertion, in violation of 
the forty-seventh article of war; and (2) for fraudaient enlistment, 
to the préjudice of good order and military discipline, in violation of 
the sixty-second article of war. 

It is specified under the first charge that he deserted on or about the 
I4th of September, 1901, and remained absent in désertion until appre- 
hended on or about February 12, 1902. It is specified by the second 
charge that he, being a minor, did fraudulently enlist as a soldier in 
the service of the United States by falsely representing himself to be 
21 years of âge, and that since his enlistment he received pay and allow- 
ance thereunder. On the I7th of February, 1902, Michael M. Miller 
and Lucy A. Miller, the parents of the prisoner, filed a pétition in the 
district court of the United States for the Northern district of Texas, 
praying for the writ of habeas corpus, and seeking the discharge of 
Daniel Marshall Miller from further détention by the recruiting officer 
of the United States, and praying that he be restored to the custody 
and control of the petitioners. The enlistment of the prisoner, his 
désertion, arrest, and détention, are stated in the pétition; and it is 
therein alleged "that the said Daniel Marshall Miller is now detained 
in the custody of the said recruiting ofBcer on the charge of having de- 

» See Army and Navy, vol. 4, Cent. Dig. § 92, 



S40 114 FEDERAL KEPORTEB. 

serted the military service of the United States." The court ordered 
that the writ issue, directed to Capt. J. A. Dapray, recruiting officer 
for the United States, stationed at Dallas. The retum to the writ 
recited the fact of Miller's enlistment, désertion, and arrest, and that 
charges had been preferred against him as herein stated, and that re- 
spondent held the prisoner, by authority of the United States, as a sol- 
dier in the United States army, charges having been preferred against 
him, and that he would be brought to trial as soon as practicable 
before a court-martial convened by the commanding officer of the de- 
partment of Texas. It is also averred in the return that thèse offenses 
were committed by the prisoner, and the prosecution thereon begun, 
before the suing out of the writ of habeas corpus in this case, and that 
the jurisdiction of the military authorities had attached before the in- 
stitution of this proceeding in the district court. The learned district 
court was of opinion that the parents of the prisoner had never lost, by 
reason of the enlistment of their son, the right to his custody and con- 
trol, and that they were now entitled to exercise that control and 
custody. An order was made that the prisoner be released and re- 
stored to the custody and possession of his parents. An appeal was 
taken to this court, where the order discliarging the prisoner is as- 
signed as error. 

The question to be decided is whether the court-martial has juris- 
diction to try the prisoner on the charges preferred against him. If 
it has jurisdiction, the civil courts hâve no right to interfère. If it 
is without jurisdiction, it is the duty of the civil courts to discharge the 
prisoner. The contention in behalf of the petitioners is that, being 
under 21 years of âge, the prisoner could not become a soldier without 
their consent, and that he cannot, therefore, be held for trial by the 
court-martial. This contention must be examined in the light of the 
statutes. "Recruits enlisting in the army must be effective and able 
bodied men, and between the âges of sixteen and thirty-five years, at 
the time of their enhstment." Rev. St. U. S. § 11 16. "No person 
under the âge of twenty-one years shall be enlisted or mustered into 
the military service of the United States without the written consent 
of his parents or guardians : provided, that such minor has such 
parents or guardians entitled to his custody and control." Rev. St. 
U. S. § II 17. "No minor under the âge of sixteen years, no insane 
or intoxicated person, no déserter from the military service of the 
United States, and no person who has been convicted of (any criminal 
offense) (a felony) shall be enlisted or mustered into the military serv- 
ice." Rev. St. U. S. § 1 118. It will be observed that recruits may en- 
list who are between the âges of 16 and 35, but, if under 16, they shall 
not enlist at ail, but, if over 16 and under 21, and they hâve parents or 
guardians entitled to their custody, they shall not be enlisted without 
the written consent of such parents or guardian. The prisoner be- 
longed to a class that could enlist. He was between the âges of 16 
and 35. The only infirmity in his enlistment was that he was over 
16, but under the âge of 21, and enlisted without the written consent 
of his parents. If an officer had enlisted him without such consent of 
his parents, knowing them to be entitled to his custody, and knowing 
him to be a minor, he would, on conviction, be dismissed from the 
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service, or sufïer such other punishment as a court-martial may direct. 
Rev. St. U. S. § 1342, art. 3. But the prisoner was enlisted on his 
assertion that he was 21 years of âge. By section 3 of an act of con- 
gress approved July 27, 1892, fraudulent enlistment, and tlie receipt 
of any pay or allowance thereunder, "is declared a military offense 
and made punishable by court martial under the 62nd article of war." 
27 Stat. 278. By the sixty-second article certain offenses to the 
préjudice of good order and military discipline, though not specially 
mentioned in the articles of war, are punishable according to the na- 
ture and degree of the offense, at the discrétion of the court ; and it 
provides that they are "to be taken cognizance of by a gênerai or a 
regimental, garrison, or field-ofîicers' court martial." Rev. St. U. S. 
§ 1342. By article of war 47, any soldier who, having received pay, 
or having been duly enlisted in the service of the United States, déserts 
the same in time of peace, may receive any punishment, excepting 
death, the court-martial may inflict. Rev. St. U. S. § 1342, art. 47. It 
is for a violation of thèse laws and articles of war that the prisoner is 
held for trial. The petitioners cite and rely on In re Grimley, 137 
U. S. 147, II Sup. Ct. 54, 34 ly. Ed. 636. The point decided in that 
case was that enlistment is a contract between the soldier and the gov- 
ernment, which involves a change in his status that cannot be thrown 
off by him at his will, and that, therefore, an enlisted soldier cannot 
avoid a charge of désertion by showing that at the time he voluntarily 
enlisted he had passed the âge at which the law allows enlistment. 
After referring to thèse contractual relations, and saying that the sol- 
dier could not, of his own volition, throw them off, and renounce his 
relations, and destroy his status on the plea that, if he had disclosed 
truiihfully the facts, the state would not hâve entered into the new re- 
lations with him, the court said: 

"Of course, thèse considérations may not apply where there Is losanity, 
idiocy, infancy, or any other disability, which, in its nature, disables a 
party from changing his status or entering into new relations. But where 
a party is sui .iuris, wlthout any disability to enter Into the new relations, 
the rule generally applies as stated." 

This language is urged on our attention as being conclusive of 
the prisoner's right to be discharged. The case before the suprême 
court was one in which the circuit court had held that the contract 
of enlistment of a man over 35 years of âge was absolutely void. In re 
Grimley (C. C.) 38 Fed. 84. The suprême court was combating 
this conclusion, and holding that the enlistment could not be avoid- 
ed, after the commission of a military offense, so as to prevent trial 
and punishment for such offense. No other question was before the 
court. In using the word "infancy" in connection with the words, 
"insanity" and "idiocy," the court evidently had in view Rev. St. § 
II 18, which provides that no minor under the âge of 16 years, and 
no insane person or intoxicated person, shall be enlisted or mus- 
tered into the military service. That section peremptorily forbids 
a minor under the âge of 16 from being enlisted. Where the minor 
is over the âge of 16, the preceding section authorizes his enlist- 
ment, providing, however, for the written consent of his parents or 
guardian, if he hâve such, that are entitled to his custody and con- 
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trol. The statutes make a différence between the position of the 
minor under 16 and the minor over 16 years of âge. That the court 
did not intend to hold that a minor over 16 could not, without his 
parents' consent, make a contract of enlistment that would change 
his status from citizen to soldier becomes clear on reading In re 
Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L,. Ed. 644, an opinion 
immediately following the one just cited. That case settles the im- 
portant question of the status of a minor over 16 years of âge who 
enlists without the consent of his parents. He is held to be "not only 
de facto, but de jure, a soldier, amenable to military jurisdiction." 
The soldier himself, and not his parents, applied for the writ. But 
we iînd nothing in the case to indicate that the parents could obtain 
the release of the minor soldier (over 16 years of âge) after he had 
committed a military offense, and pending a prosecution against 
him for it. The statement of the minor's status that he is a soldier 
de facto and de jure, "amenable to military jurisdiction," seems to 
us in conflict with the contention of the petitioners in the case at bar. 
It cannot be, we think, that the court meant that he was, after com- 
mitting a military offense, amenable to military jurisdiction only 
with the consent of his parents ; that they could defeat the jurisdic- 
tion of the court martial by opposing his prosecution. That he 
could not, but that the parents could, secure his release from the 
contract of enlistment, seems clear from this and other authorities ; 
but that is very différent from obtaining release and immunity from 
a prosecution for an offense committed against law. In M'cCono' 
ogue's Case, 107 Mass. 154, 170, Gray, J., speaking for the court, 
said that "a minor's contract of enlistment is, indeed, voidable only, 
and not void; and if, before a writ of habeas corpus is sued out to 
avoid it, he is arrested on charges for désertion, he should not be 
released by the court while proceedings for his trial by the mil- 
itary authorities are pending." This view is sustained by many au- 
thorities. A few only will be cited: Solomon v. Davenport, 30 C. 
C. A. 664, 87 Fed. 318; In re Cosenow (C. C.) 37 Fed. 668; In re 
Kaufman (C. C.) 41 Fed. 876; In re Spencer (D. C.) 40 Fed. 149; 
Church, Hab. Corp. (2d Ed.) 72, note "c." A court-martial pro- 
ceeding, within its jurisdiction, will not be interfered with, nor its 
judgment avoided, by the civil courts. Smith v. Whitney, 1 16 U. S. 
167, 6 Sup. Ct. 570, 29 L,. Ed. 601 ; Ex parte Reed, 100 U. S. 13, 
25 L. Ed. 538. The common law, unaided by statute, fully recog- 
nizes the parents' right to the custody and services of their minor 
child; but it has never been held that they could, by the writ of 
habeas corpus or otherwise, obtain his custody and his immunity 
when he was held by an officer of a civil court of compétent juris- 
diction to answer a charge of crime. His enlistment having made 
the prisoner a soldier notwithstanding his minority, he is amenable 
to the military law just as the citizen who is a minor is amenable 
to the civil law. The parents cannot prevent the law's enforcement 
in eîther case. It is not reasonable that a minor, of âge to enlist, 
who secures the honorable and responsible position of a soldier in 
the United States army, could abandon his colôrs in the face of the 
enemy and on the eve of battle, and avoid trial and punishment for 
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désertion by the intervention of his parents, who had not consented 
to his enlistment, but who had taken no step to avoid it before the 
soldier's arrest for désertion ; or that he could endanger the army 
by betraying its secrets to the enemy, and not be amenable to mil- 
itary jurisdiction, his parents objecting. We cannot approve a view 
that leads to such results. When an enhsted soldier is imprisoned 
by military authority upon a charge of désertion or other military 
crime, a civil court will not interfère on habeas corpus when such 
mihtary authorities hâve jurisdiction; and if a minor, over the âge 
of i6 years, enhsted in the service, is so charged and detained, a 
civil court will not, either on his own application or that of his par- 
ents or guardian, discharge him until he has been released from the 
prosecution pending against him. 

The décision of this case will be without préjudice to the petition- 
ers to rencw their application after the prisoner has been released 
froni the prosecution before the court-martial. 

The judgment of the district court is reversed, with instructions 
to remand the prisoner to the custody of the United States mil- 
itary authorities. Reversed. 
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No. 1,103. 

1. CONTBIBUTORT NEGLIGENCE— BUIÎDEN OP PkOOJ— RULK IN FEDERAL COURTS. 

Where, in an action to recover for négligence resulting in death, the 
défendant clalms contributory négligence, it is tlie rule of the United 
States courts, irrespective of the décisions in the courts of the state 
where the fédéral courts are held, that the burden is on défendant to 
show that the deceased was négligent and that his négligence con- 
tributed to the injury which resulted in his death. 
9. Samb— Whkn Question op Law. 

Where, in an action to recover for Personal Injury, ail the material 
facts touching the négligence of the person Injured are undisputed, and 
admit of no rational inference but that of his négligence, the question 
of contributory négligence becomes matter of law only, and the court 
should direct a verdict. 
& Samb— When Question pob thb Jury. 

Where, in an action to recover for Personal Injury, the négligence of 
défendant Is shown, and there is confllct in the material évidence as to 
whether the person Injured observed ordinary care, or, where there Is 
no such conflict, the facts are such that reasonable men might falrly 
draw différent conclusions from them, the question of contributory négli- 
gence is for the jury. 
i. RAiLHOADS—NEaLiQENCB— Personal Injttht— Contributort Negliqbncb — 
Evidence — Question for Jury. 

PlaintifC sued to recover for the death of his minor son, caused by 
the négligence of a railroad company. The accident occurred about 
dark at a street crossing in a village. The street approaching the cross- 
Ing was for 100 yards in a eut 4 or 5 feet deep, aud the railroad for 
300 yards was on a curve, and in a eut 8 or 10 feet deep, with shrubs, 
a fence, and house between the street and track. The train was run- 
nlng 35 or 40 miles an hour. In violation of Laws Miss. 1896, p. 76, 
whlch prohibited a greater speed than 6 miles an hour throuyU a clty, 
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town or village. The évidence vras contlicting as to -whettier the whlstle 
was blown or bell rung continuously for 300 yards before reaching the 
crossIng, as required by Ann. Code Miss. § 3547. Deceased, who was 
driving a team attached to a loaded wagon, in which were two other 
men, slowed to a walk as he approached the traclc. One of those men 
testifled that he looked and listened ail the vvay aloug for a ti'ain, 
and was facing the direction from wliich it came; that he was the 
flrst to see It, and as soon as he saw it he called out, and jumped 
from the wagon, and just as he struck the ground the engine struok 
the wagon. ïhere was testimony that one approaching the track could 
not see a locomotive headllght eomlng from that direction until he was 
within 6 feet of the track and the engine was within 150 yards. The 
négligence of défendant was conceded, but the court directed a ver- 
dict for défendant on the ground of contributory négligence of deceased. 
Held, that the question should hâve been submitted to the jury. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Wm. C. McLean, for plaintifiF in error. 

Edward Mayes (J. B. Harris and J. M. Dickenson, on the brief), for 
défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action for $ii,ioo damages, 
brouglit by Prince Hemingway, a citizen of the state of Mississippi, 
against the Illinois Central Railroad Company, a corporation chartered 
under the laws of the state of Illinois. The action is based on the al- 
leged wrongful and négligent act of the défendant in causing the death 
of Frank Hemingway, the infant son of the plaintifï. Such right 
of action is ^iven to parents for the death of the minor child, caused 
by the wrongful or négligent act of another, by the law of the state 
of Mississippi, where it is alleged that the wrong was committed. 
Laws Miss. 1898, p. 82, c. 65. By a law of that state approved March 
18, 1896, ail railroad companies having the right of way are allovved to 
run locomotives and cars through cities, towns, and villages at the rate 
of six miles an hour, and no more ; and it is provided that "the Com- 
pany shall be liable for any damages or injury which may be sustained 
by any one from such locomotive or cars whilst they are running at 
a greater speed than six miles an hour through any city, town or vil- 
lage." Laws Miss. 1896, p. y6. By another statute each locomotive 
engine is required to be provided with a bell and a steam whistle, which 
can be heard distinctly at a distance of 300 yards ; and it is provided 
that the company "shall cause the bell to be rung or the whistle to be 
blown at the distance of at least three hundred yards from the place 
where the railroad crosses over any highway or street; and the bell 
shall be kept ringing, or the whistle shall be kept blowing, until the 
engine hâve (has) stopped or crosses the highway or street." Ann. 
Code Miss. § 3547. The déclaration charges that the défendant was 
running the engine and train in violation of thèse statutes, and that 
Frank Hemingway was killed by its train at a public crossing in the 
town of Como, Miss. The défendant pleaded: (i) That it was not 
guilty of the supposed wrongs and injuries charged; and (2) that 
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Frank Hemingway was guilty of contributory négligence, in that he 
failed to exercise ordinary care and prudence in going upon the rail- 
road track without stopping the wagon, and without looking or listen- 
ing for the approaching train, which he could hâve seen and heard, 
and that he thereby contributed to his own injury and death. Issue 
was joined, and the case tried on thèse pleas. After évidence had been 
ofïered by both the plaintiff and défendant, counsel for the défendant 
moved the court to instruct the jury to find a verdict for the défend- 
ant. The trial court granted this motion, instructing the jury to re- 
turn a verdict for the défendant, to which action of the court the plain- 
tif! duly excepted. A verdict was returned for the défendant, and a 
judgment entered thereon, and the case is brought to this court by the 
plaintifif on a writ of error. It is assigned hère that the circuit court 
erred in directing a verdict for the défendant. 

The facts may be briefly stated: On the 3ist of March, 1900, 
Frank Hemingway, 18 years of âge, while attempting to cross de- 
fendant's railway track, was run over and killed by a train controUed 
by defendant's servants. The accident occurred about dark, at a 
public Crossing in the corporate limits of the town of Como, Miss. 
The highway or street on which the deceased was driving a wagon 
runs east and west, and crosses the railway which runs north and 
south. The train which killed deceased came from the south. Be- 
ginning south of the crossing, the railway curves eastwardly. For 
about 300 yards south of the crossing the track runs through a eut 
8 or 10 feet deep. The street east of the crossing, for about 100 
yards, is in a eut four or fîve feet deep. A traveler on the highway 
from the east, as he approached the crossing, would hâve between 
him and a train coming from the south some shrubs, a fence, and a 
house, and the train would be in the eut on the track when within 
300 feet of the crossing, and the traveler in the eut in the highway. 
Such were the natural features of the place where the accident occur- 
red. Frank Hemingway was standing up in the wagon, and driving. 
Heywood Robinson and John Davis were sitting in the wagon, one 
facing the rear of the wagon and one facing south. The wagon ap- 
proached the crossing, the mules going in a trot. It had in it two 
"iron-toothed harrows, two baskets of clothes, a barrel of flour, and 
some méat, sugar, and cofïee." As the wagon neared the crossing, 
"it slowed up to a walk," but did not stop. One of the occupants 
of the wagon, before nearing the crossing, said, "I reckon it is about 
train time," and deceased said "he didn't reckon it was, but didn't 
know exactly what time the train came." John Davis, who was sit- 
ting with his face towards the south, testifîed that his face was in the 
direction the train was coming from ; that, as the wagon approached 
the crossing, he looked and Hstened for the train "ail the way along," 
and also "just before he got there." The train approached the cross- 
ing through the eut at the rate of "35 or 40 miles an 'lour." As to 
whether the whistle was blown and the bell rung as the crossing was 
approached there is conflict in the évidence. Travis Taylor, who ex- 
amined the crossing before testifying, said that a traveler must get 
within "about 6 feet" of the railroad before he could see an approach- 
mg train ; that, after getting within 6 feet of the track, he could see 
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the headlight of an approaching engine "about 150 yards." John 
Davis was the first to see the train. "I was the first to see it. I 
said, 'Lord, there cornes the train !' and about the time I said that I 
jumped out. * * * About the time I hit the ground the train 
struck the wagon." Heywood Robinson also jumped out, and was 
not hurt. The wagon was smashed, the mules killed, and Frank Hem- 
ingway so injured that he died in a few hours. It is conceded that 
the défendant was guilty of négligence in running its trains through 
an incorporated town at a speed forbidden by the statute. Railroad 
Co. V. Toulme, 59 Miss. 284; Nelson v. Railroad Co., 40 C. C. A. 
673, 100 Fed. 731. 

The controlling question in the case is : Does the évidence show 
such contributory négligence on the part of the deceased as left 
nothing to be passed on by the jury, but required the court to in- 
struct them as matter of law that the plaintiff could not recover? 
The burden of proof is on the défendant to show that the deceased 
was négligent, and that his négligence contributed to the injury 
which resulted in his death. Coasting Co. v. Toison, 139 U. S. 
551, II Sup. Ct. 653, 35 L. Ed. 270; Railroad Co. v. Volk, 151 U. 
S. 73, yy, 14 Sup. Ct. 239, 38 Iv. Ed. 78; Hough v. Railroad Co., 
100 U. S. 213, 225, 25 L,. Ed. 612 ; Railroad Co. v. Harmon's Adm'r. 
147 U. S. 581, 13 Sup. Ct. 557, 37 L. Ed. 284. This rule governs 
in the United States courts, irrespective of the décisions in courts 
of the State where the fédéral courts are held. 2 Fost. Fed. Prac. 
(3d Ed.) p. 880, § 375. In the absence of ail évidence on the sub- 
ject, it would not be presumed that the deceased did not exercise 
proper care, for he had the greatest incentive to caution to protect 
his own life. Improvement Co. v. Stead, 95 U. S. 161 (4), 24 L. 
Ed. 403. But the défendant can, of course, avail itself of the évi- 
dence ofïered by the plaintif! as tending to show the contributorj- 
négligence of the deceased. Railroad Co. v. Horst, 93 U. S. 291 
(9), 23 L. Ed. 898. But on ail the évidence the rule of the fédéral 
courts is that the burden of proof is on the défendant to sustain by 
a prépondérance of évidence its défensive plea of contributory nég- 
ligence. Railroad Co. v. Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 
E. Ed. 296; Beach, Contrib. Neg. § 426. In judging the deceased's 
conduct and considering whether it was prudent or négligent', it 
must be estimated in the light of ail the circumstances surround- 
ing him, and in view of what he had the right to expect of others. 
He is not blâmable if the injury has resulted from the act of an- 
other, which he could not reasonably hâve anticipated. Railroad 
Co. v. Van Steinburg, 17 Mich. 99, 119. It would not be négligence in 
the deceased to act on the assumption that the défendant would 
not run its trains in violation of the state law. Hasie v. Railway 
Co., 78 Miss. 413, 414, 28 South. 941. A railroad crossing a high- 
way or street on the same level imposes duties both on the railroad 
Company and the traveler on the highway. The train necessarily 
has the préférence and right of way. It is required to give reason- 
able notice or waming of its approaçh, so that a wagon in the road 
near the crossing may wait for it to pass. What is reasonable and 
timely notice, if not fixed by statute, may dépend on the speed of 
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the train and other circumstances of the particular case. One who 
is Crossing the track must exercise diligence and ordinary care to 
ascertain whether a train is approaching and to avoid a collision. 
The track itself is a notice and warning to exercise such care. He 
is not required to exercise the greatest diligence or care, but only 
such as a prudent mau would exercise under the circumstances of 
the case. He is not required, as matter of law, to stop before Cross- 
ing the track, but his omission to do so is a fact to be submitted 
with the other facts to the jury. He is required to exercise such 
diligence and care as an ordinarily prudent man would exercise un- 
der the circumstances. Improvement Co. v. Stead, 95 U. S. 161, 
24 h. Ed. 403; Judson V. Railroad Co., 158 N. Y. 597, 53 N. E. 
514. In Railroad Co. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 
43 L. Ed. 1014, the court held that the peremptory instruction for 
the défendant should hâve been given. There the train that caused 
the injury was going at a rate not exceeding 20 miles an hour. At 
a distance of 40 feet from the crossing the approaching train could 
be seen 300 feet away. The deceased drove onto the railroad track 
in a slow trot, without changing gait. His eyesight and hearing 
were good, and there was nothing to impede his sight. He drove 
onto the track looking straight ahead. As he approached the cross- 
ing "the train was in fuU view." The court was of opinion that the 
testimony tending to show contributory négligence on the part of 
the deceased was so conclusive that nothing remained for the jury, 
and that the défendant was entitled to an instruction to return a 
verdict in its favor. But the court referred to a class of cases 
readily distinguishable "either by reason of the proximity of ob- 
structions interfering with the view of approaching trains, confusion 
caused by trains approaching simultaneously from opposite directions, 
or other peculiar circumstances tending to mislead the injured party 
as to the existence of danger in crossing the track." In Railroad 
Co. V. Griffith, 159 U. S. 603, 16 Sup. Ct. 105, 40 L. Ed. 274, the 
court held that the question of the plaintifï's contributory négligence 
was properly left to the jury. An important fact leading to that 
décision was that the highway on which she was driving proceed- 
ing towards the crossing passed into "a eut, and then there was 
no view of the railroad whatever to the south on account of the 
highway being eut down and the growing corn on that side." In 
Nelson v. Railroad Co., 40 C. C. A. 673, 100 Fed. 731, Nelson was 
killed while crossing the track to carry mortar to a dépôt that was 
building. The court held that the question of Nelson's négligence 
was for the jury, it having been proved that a car on the side track 
obstructed the view of the approaching train, and that there was 
noise of escaping steam from a nearby engine, so that the sound 
of the train probably could not be heard. In that case the court 
laid stress on the fact that Nelson could not see the train because 
of a curve in the track, till it was within 330 feet of him; saying 
that, "if it was going at the rate of 40 miles an hour, it would go 
330 feet in less than 6 seconds." In Jones v. Railroad Co., 128 U. 
S. 443, Q Sup. Ct. 118, 32 L. Ed. 478, the plaintiff walked out of 
the dépôt by the usual way, and was struck by a passing train be- 
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tvveen the wall of the dépôt and the platform. The circuit court 
directed a verdict for the défendant. The case was reversée on 
error, because the évidence tended to show that a car on the side 
track obstructed the plaintifï's view of the approaching train, and, 
although he had listened, there was so much noise about the place 
of exit from the dépôt that the sound of the advancing train could 
not be distinguished. 

To review the many cases on this subject would serve no useful 
purpose. They make it clear that, if ail the material facts touching the 
alleged négligence of the person injured be undisputed, and admit of 
no rational' inference but that of négligence, the question of contribu- 
tory négligence becomes matter of law only, and the court should 
direct the verdict. Such is the case when one possessed of hearing 
and sight walks or rides on a railroad track before a rapidly approach- 
ing train, when there is nothing to impede his sight or hearing. In 
such case it may be assumed that he did not look, or, if he looked, 
he did not heed the warning, but recklessly took his chance of cross- 
ing before the train could reach him. Railroad Co. v. Houston, 95 
U. S. 697, 24 L. Ed. 542; Railroad Co. v. Freeman, 174 U. S. 379, 
19 Sup. Ct. 763, 43 L. Ed. 1014. But when there is conflict in the 
material évidence relating to the alleged négligence of the person in- 
jured, or when there is no conflict, but the facts are such that reason- 
able men might fairly draw différent conclusions from them, the 
question is one for the jury. Such is the case when one walks or 
drives along the highway and across a railroad and is injured, and, 
the négligence of the railroad company being shown, there is conflict 
in the material évidence as to whether the person injured observed 
ordinary care in crossing; or, where there is no conflict in the évi- 
dence, the facts are such that diflferent conclusions might be fairly 
drawn from them as to whether the person injured showed a want 
of ordinary care, or did what a reasonably prudent man ought to hâve 
donc under the circumstances. Railroad Co. v. Grifîîth, 159 U. S. 
603, 16 Sup. Ct. 105, 40 L. Ed. 274; Railroad Co. v. Ives, 144 U. S. 
408, 12 Sup. Ct. 679, 36 L. Ed. 485. The difficulty in cases of négli- 
gent injuries is that it seldom happens the injuries are inflicted under 
the same circumstances, and therefore no common standard of conduct 
by prudent men under ail circumstances can become fixed and known. 
And no rule of law can be formulated to apply to ail cases. Said 
Mr. Justice Lamar, speaking for the court, in Railroad Co. v. Ives, 144 
U. S. 408, 417, 12 Sup. Ct. 679, 682, 36 L. Ed. 485 : 

"There Is no flxèd standard In the law by which a court is enabled to 
arbltrarlly say in every case what conduct shall be considered reasonable 
and prudent, and what shall constitute ordinary care, under any and ail 
circumstances. The terms 'ordinary care,' 'reasonable prudence,' and such 
like terms, as applied to the conduct and affalrs of men, hâve a relative 
signiflcance, and cannot be arbitrarily deflned. What may be deemed or- 
dinary care in one case may, under the différent surroundings and cir- 
cumstances, be gross négligence. The policy of the law has relegated the 
détermination of such questions to the Jury, under proper instructions from 
the court. It Is their province to note the spécial circumstances and sur- 
roundings of each particular case, and then say whether the conduct of the 
parties in that case was such as would be expected of reasonable, prudent 
men, under a similar state of affalrs. When a giveu state of facts Is such 
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that reasonable men may falrly differ upon the question as to whether 
there was négligence or not, the détermination of the matter is for the jury." 

When a judge décides as a matter of law that a plaintiff has been 
guilty of contributory négligence, he necessarily fixes in his own mind 
the standard of ordinary prudence, and, measuring the plaintiff's con- 
duct by that, turns him out of court upon what is his opinion of what 
a reasonably prudent man ought to hâve donc under the circum stan- 
ces. He thus makes his own opinion of what would be generally 
regarded as prudence a definite rule of law. If the same question of 
prudence were submitted to a jury collected from the différent occu- 
pations of Society, and perhaps better compétent to judge of the ques- 
tion of ordinary care, he might find them differing with him as to 
the ordinary standard. The question of négligence is usually one of 
fact for the jury, but, unquestionably, cases do occur in which it is 
the duty of the judge to direct the verdict. It is not possible to lay 
down a rule that will designate ail such cases. While the principles 
are well settled, the apphcation of them to particular cases causes 
much différence of judicial opinion. 

There is évidence in the record which tends to show that the acci- 
dent occurred after dark, and at a public crossing; that there were 
obstructions between the deceased and the approaching train; that 
the train was running at from 35 to 40 miles an hour in a town where 
the statute forbade it to be run faster than 6 miles an hour; that 
the whistle was not blown nor the bell rung as required by statute; 
and that the occupants of the wagon looked and listened, not stopping, 
but that they approached the crossing slowly. On this state of facts 
we must hold that the court erred in directing a verdict for the de- 
fendant. 

Other questions were discussed at the bar and in the briefs, upon 
which we express no opinion, as they may not arise on the next 
trial on the same or similar pleadings and évidence. 

The judgment of the circuit court is reversed and the cause re- 
manded for a new trial. Judgment reversed. 

FARDEE, Circuit Judge, dissents. 



THE SCHOONER ROBERT LEWERS CO. V. KEKAUOHA. 

(Circuit Court of Appeals, Ninth Circuit March 17, 1902.) 

No. 705. 

1. Wrongfui. Death — RiGHT op Action — Laws dp Hawaii. 

Aet April 30, 1900, to provide a government for the terrltory of 
Hawaii (section 1), provides that the phrase "laws of Hawaii," as used 
in the act, shall mean the constitution and laws of the republic of 
Hawaii in force at the time of annexatlon. Section 6 provides that 
"the laws of Hawaii not Inconsistent with the constitution or laws 
of the United States or the provisions of this act shall continue in force, 
subject to repeal," etc. The statutes of the republie of Hawaii (Clv. 
Laws Hawaii 1897, § 1100) provide that "the common law of England, 
as ascertalned by EngUsh and American décisions, Is hereby declared 
to be the common law of the Hawailan Islands in ail cases, except 
114 P.— 64 
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as otherwise expressly provlded by the Hawallan constitution or laws, 
oc flxed by Hawallan judlcial précèdent, or establlshed by Hawallan 
national usage." In 1860 the suprême court of Hawaii, authOTized 
thereto by the laws of the klngdom, expressly rejected as a part of the 
common law of the Islands the ruie of the Bnglish common law that a 
civil action could net be malntalned to recover damages for wrongfuUy 
causing the death of a person, and sustained the right of a widow to 
sue for the wrongful deàth of her huSband; and the rule so adopted 
has never slnce been changed by statute or décision. Held that, by virtue 
of the above statutory provisions, such rule Is stlU in force as a part 
of the common law of the territory, and that the right of action given 
thereby may be enforced In a court of admiralty as well as a court of law. 

8. Same— Négligence— Bkeakikg of Ship'b Tackle. 

The brealiing of a chaln furnished and used by the Offlcers of a shlp 
In unloadlng a heavy article, of which removal they had sole charge. 
If unexplained, Is prima facie évidence of négligence, whleh authorizes 
a Judgment against the owners of the shlp for damages for the death 
of a person caused thereby, in the absence of proof of contributory 
négligence. 

B. BamH— CONTRIBCTORT NEGLIGENCE. 

Llbelant's husband, a drayman, was IiUled while assistlng to unload 
from a ship a heavy bedplate, welghiug several tons. While the bed- 
plate was suspended by the shlp's taciile, a part of the tackle broke, 
and deceased attempted to avold the danger by climbing onto the deck 
of the ship, but was caught and crushed between the bedplate and the 
ship'a slde. Beld, that he was entitled to rely on the safety of the 
tackle, and was not chargeable with contributory négligence because. 
In the présence of imminent and unexpected danger, he did not act 
wlth délibération. 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

William O. Smith and Abraham Lewis, Jr., for appellant. 
T. McCants Stewart, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This is an appeal by the owner of the 
schooner Robert Lewers from a decree rendered by the United States 
district court for the territory of Hawaii awarding damages to the 
appellee for the accidentai death of her husband, Enoka Kekauoha. 
The deceased was one of four draymen employed by Hustace & Co., 
of Honolulu, who had corne on the wharf at that city, to which the 
schooner was tied, for the purpose of loading and hauling away a 
bedplate weighing I2j4 tons, which had been taken to Honolulu from 
San Francisco by the schooner, and was then on board. The captain 
and officers of the schooner were engaged in removing the bedplate 
from the schooner onto trucks placed on the wharf by the draymen. 
The bedplate had been lifted from the schooner, and hung suspended 
by ropes and blocks attached to the main and mizzen masts of the 
schooner. A guy Une or buthaul was fastened to an opening in the 
center of the bedplate, and carried to a large boiler lying on the 
wharf. By puUing on the outhaul the bedplate was drawn over the 
vessel's sîde, repiainin^ suspended in the tackles, which were connect- 
ed by falls to the main and mizzen masts. The lashings, lines, and 
fastenings were ail of rope, with the exception of one chain around the 
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bedplate, and to which one end of the outhaul was fastened, and one 
chain around the boiler on the wharf, to which the other end of the 
outhaul was fastened. The tackle, Unes, chains, and fastenings were 
the property of the schooner. Because of the position in which the 
truck had been placed by the draymen, the plate was not coming 
squarely down over the truck, and the drayman suggested that it be 
hauled out a trifle further. While it was in this position, one of the 
chains, about 15 feet in length, attached to the outhaul, broke, caus- 
ing the bedplate to swing back to the vessel. At the time the chain 
broke, the deceased, in order to avoid the danger, ran to the vessel's 
side, and endeavored to get on the deck, but was caught by the plate 
and held up against the side of the schooner, thereby receiving injuries 
from which his death resulted. His widow thereupon flled in the court 
below a libel in personam against the owner of the schooner for dam- 
ages resulting from the death of her husband, which she therein alleged 
was caused by the négligence of the ofificers of the ship. An answer 
was filed by the owner of the schooner, setting up that no cause of 
action lay in the court of admiralty for such damages, inasmuch as 
there was no act of congress or territorial statute giving any cause 
of action by reason of the decedent's death, and also denying any 
négligence on the part of the ofïicers of the schooner, and averring 
contributory négligence on the part of the deceased. The court below 
held against the défendant on each point, and gave the libelant judg- 
ment for the sum of $1,577.12, with costs. 

It is insisted on the part of the appellant that no cause of action for 
damages will lie in a court of admiralty within the territory of Ha- 
waii for the death of a human being. That by the common law no 
civil action lies for an injury which results in death is well settled, and 
is now not denied. And since the décision of the suprême court in 
the case of The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 
358, in which the theretofore conflicting décisions are referred to, and 
the question considered and determined on principle, it does not re- 
main open to question that such an action will not lie in the courts of 
the United States under the gênerai maritime law. In many jurisdic- 
tions, however, the rule has been changed by statute; and where by 
statute a right of action is given, whether arising on the land or on 
the sea, it is uniformly held that courts of admiralty, as well as courts 
of law, will entertain and enforce it. The Harrisburg, supra, and cases 
there cited; The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, 36 L. Ed. 
'J2'j; The Willamette, 18 C. C. A. 366, 70 Fed. 874, 31 L. R. A. 715; 
Laidlaw v. Navigation Co., 26 C. C. A. 665, 81 Fed. 876 ; Association 
V. Christopherson, 19 C. C. A. 481, 73 Fed. 239, 46 L. R. A. 264. 
The death hère complained of occurred within one of the territories 
of the United States, — that of Hawaii, — over which the court below 
confessedly had admiralty jurisdiction, including the suit of the ap- 
pellee, if there was any right of action in her. That dépends upon 
the law prevailing in that territory at the time of the death in ques- 
tion. 

The first, fifth, and sixth sections of the act of congress of April 
30, 1900, to provide a government for the territory of Hawaii, are as 
ToUows : 
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"Section 1, That the phrase 'laws of Hawaii,' as used In thla act without 
qualifylng words, shall mean the constitution and laws of the republic of 
Hawaii, in force on the twelfth day of August, elghteen hundred and ninety- 
eight, at the time of the transfer of the sovereignty of tlie Hawaiian Islands 
to the United States of America. The constitution and statute l;iws of 
the republlc of Hawaii then in force, set forth in a compilation ma de by 
Sydney M. Ballon uiider the authority of the législature, and publislied 
in two volumes entitled 'Civil Laws' and 'Pénal Laws,' respectively, and in 
the Sessioti Laws of the législature for the session of eighteen hundred and 
ninety-eight, are referred to in this act as 'Civil Laws,' 'Pénal Laws,' and 
'Session Laws.' " 

"Sec. 5. That the constitution, and, except as hereln otherwise provided. 
ail the laws of the United States which are not locally inapplicable shall 
hâve the same force and effect wlthln the said terri tory as elsewhere in the 
United States: provided, that sections elghteen hundred and fifty and eighteen 
hundred and ninety of the Revised Statutes of the United States shall not 
apply to the territory of Hawaii. 

"Sec. 6. That the laws of Hawaii not inconsistent wlth the constitution 
or laws of the United States or the provisions of this act shall continue in 
force, subject to repeal or amendment by the législature of Hawaii or the 
congress of the United States." 31 Stat. 141. 

Among the statute laws of the republic of Hawaii set forth in the 
compilation by Mr. Ballou is the following: 

"Sec. 1109. The common law of England, as ascertained by English and 
American décisions, is hereby declared to be the common law of the Hawaiian 
Islands In ail cases, except as otherwise expressly provided by the Hawaiian 
constitution or laws, or fixed by Hawaiian Judicial précèdent, or established 
by Hawaiian national usage, provided, however, that no person shall be 
subject to crlminal proceedings except as provided by the Hawaiian laws." 
Civ. Laws Hawaii 1897, p. 447. 

Turning to the décisions of the suprême court of Hawaii, we find 
that the précise right asserted and sustained in the présent case was 
there asserted and sustained as early as i86o, — nearly 40 years prior 
to the passage of the act of congress of April 30, 1900. Kake v. Hor- 
ton, 2 Hawaii, 209. The reasons for the décision are thus stated by 
the court in its opinion: 

"By the common law of England, the action would not lie. In the case 
of Baker v. Bolton, 1 Oamp. 493, whlch was an action against the défendants 
as proprietors of a stagecoach on the top of which the plaintiff and his late 
wife were travellng from Portsmouth to London, when It was overturned, 
whereby the plaintiff himself waS much bruised, and his wife was so 
severely hurt that she died about a month after. Lord Ellenborough, C. J., 
held that the Jury could only talje into considération the bruises which the 
plaintiff had himself sustained, and the loss of his wife's soeiety and the 
distress of mlnd he had sufCered on her account from the time of the accident 
until the moment of her dissolution, for that in a civil court the death 
of a human being could not be complalned of as an injury, and the damages 
as to the plaintiff's wife must stop wlth the period of her existence. It 
Is argued by counsel for the défendant that the common law of England is 
In force In this kingdom, and that therefore the action cannot be main- 
tained In this court. In our opinion, this argument is not sound. We do 
not regard the common law of England as being in force hère eo nomine, 
and as a whole. Its princlples and provisions are In force so far as they 
hâve been expressly or by necessary Implication incorporated into our laws 
by enactment of the législature, or hâve been adopted by the rullngs of the 
courts of record, or hâve become a part of the common law of this kingdom 
by unlversal usage, but no farther. The analogy sought to be set up be- 
tween the Hawaiian Islands and the British colonies In North America 
(now a part of the United States) wlth référence to the common law of 
England Is not, lu our opinion, well sustained. We think the circum- 
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stances of tlie two countries are widely différent. Vniether or not the présent 
action can be maintained in tliis court dépends npon tlie construction to be 
given to certain provisions of tlie Hawaiian statutes. Tbe provision contained 
in tlie lllGth section of tbe Civil Code toucbiug the institution of suits- to 
recover damages for injuries, direct or consequentlal, Is very gênerai in Its 
terms, as, indeed, sueb a provision must be; it being impossible for the 
législature to deflne and enumerate ail the various causes for whlch an ac- 
tion of trespass or an action on the case will lie. Such causes are inimita- 
ble in their variety. And as bas been repeatedly remarkcd, It is by no means 
a conclusive objection to an action ou the case to say that an action never 
was maintained for the same cause before. When an action is brought 
under the gênerai provision referred to, the question whether or not tbat 
particular action will lie is a matter for Judieial détermination, — not, cer- 
tainly, according to the mère whim or fancy of the court or judge, but in 
aecordance with légal principles. It is providcd In the fourteenth section 
of the Civil Code, which forms a part of tbe chapter on tbe 'Construction of 
Law-s,' that, in ail civil matters where there is no express law, the Judgea 
are bound to proceed and décide according to equity; applying necessary 
remédies to evils that are not speciflcally contemplated by law, and con- 
serving the cause of morals and good conscience. And to décide equitably, 
an appeal is to be made to natural law and roason or to recel vcd usage, 
and resort may aîso be had to the laws and usages of other countries. We 
thinli reason and natural justice are clearly in favor of permitting an 
action to be maintained upon the grounds relied upon in this case; and 
upon a resort, for light, to the laws of those countries to wbose authorlty 
and opinion we yield the highest vénération, we find that the old, harsh rule, 
which had Its origin in feudal times, has been superseded by libéral stat- 
utory provisions, more in aecordance with the sentiments and circumstances 
of an enlightened âge. As we are not fettered by the English common-law 
rule on the subject, no législative enactment Is required to remove that 
obstacle to the maintenance of an action like the présent in a Hawaiian 
court; and we think it ought to be permitted, as being consonant with 
natural law and reason, as well as with the laws of clvilized countries. In 
the case of Carey v. Railroad Co., 1 Cush. 480, 48 Am. Dec. 616, Metcalfe, 
J., intimated an opinion that by the civil law, and by the law of France and 
Scotland, whose jurisprudence is mainly based upon the civil law, actions 
Uke the présent could be maintained. We regret that we bave not had tlme 
to verify, by référence to the books, the opinion of so respectable an au- 
thorlty, because this would of itself afford a distinct and sufficient foundation 
for our décision. The several courts of record having the power, under 
the 823d section of the Civil Code, which Is not a new provision in our 
statutes, but one which bas been repeatedly acted upon by this court to cite 
and adopt, at thelr discrétion, the reasoning and principles of the common 
law, or of the civil law, so far as the same may appear to the court to be 
founded in justice, and not in conflict with the laws and customs of this 
kingdom, if, as is intimated in the case just referred to, the principles of 
the civil law would permit the institution of such an action as the présent, 
we bave no hésitation in preferring the doctrine of the civil law to that 
of the English common law upon this point, for we conceive the former 
to be pre-emlnently 'founded in justice.' The princlple which we now rec- 
ognize will become, by Judicial adoption, a valuable part of the common 
law of tbls kingdom. With regard to the objection that this action must be 
brought by the executor or administrator of the décèdent, we think such an 
objection applles merely to the form of enforclng the remedy, and not to 
tbe merlts of the claim, or the princlple upon which it stands. We hâve 
some doubt whether, under our statute of practice, as it reads at présent, an 
administrator could maintain the action, as such. The provision of the 
English statute referred to (9 & 10 Vict.), requirlng the suit to be brought 
by the executor or administrator, Is evidently Intended for convenlence, and 
to prevent a multlplicity of actions. But the damages recovered In such 
actions are not gênerai assets In the hands of the administrator, being for 
the Indivldual benefit of the widow, or other party entitled thereto, and It 
does not appear by any means Indispensable that the suit should be brought 
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by the admlnlstrator. We think the suit In thls case Is well brought by thp 
wldow." 

As will hâve been observed, the suprême court there expressly 
declared, "The principle which we now recognize will become, by 
judicial adoption, a valuable part of the common law of this king- 
dom." Such judicial modification of the common law the législa- 
ture of Hawaii expressly sanctioned and ratified by section 1109 of 
Ballou's compilation of the laws of that country, which, as has been 
seen, was, in turn, sanctioned and ratified by section i of the act 
of congress of April 30, 1900, above set out. There was therefore 
statutory authority for the right asserted, and sustained by the 
court below. 

It is a mistake to say, as do the counsel for the appellant, that 
the case of Kake v. Horton was overruled by the later case of 
Bishop V. Lokana, 6 Hawaii, 556. That was an action of trespass 
quare clausum fregit, brought by the owner of the land trespassed 
upon, who subsequently died, and whose executors thereafter ap- 
peared in court and filed a suggestion of her death, and prayed that 
the suit might proceed to final judgment. The court granted a mo- 
tion to set aside the appearance of the executors, saying, "Actions 
for injury to real estate do not survive to the executor or adminis- 
trator, for the real estate passed to the heir or devisee, and not to 
the Personal représentatives." At the end of the opinion the judge 
delivering it said, "I notice in Kake v. Horton, 2 Hawaii, 213, that 
this court doubted whether an administrator could maintain an ac- 
tion for damage on the death of a person, but'allowed the widow 
to maintain the suit." So far from the case of Bishop v. Lokana 
overruling the doctrine announced in the case of Kake v. Horton, 
the clause last quoted from Bishop v. Lokana indicates, rather, an 
approval of that ruling. 

The only other questions presented by the record relate to the 
alleged négligence on the part of the défendant, and the alleged 
contributory négligence of the deceased. We think there is suffi- 
cient évidence to establish the alleged négligence on the part of 
the défendant. The officers of the ship were engaged in delivering 
the bedplate to the draymen, and had exclusive control in the prem- 
ises. The ropes, chains, and other appliances were the ship's, for 
the sufficiency and good order of which its owner was responsible. 
That the accident occurred by reason of the breaking of one of the 
chains is not denied. The fact that the chain broke, resulting in 
the damage complained of, unexplained, is prima facie évidence of 
négligence. A portion of the chain in question was produced in court 
by the défendant, but not the link or part that broke. The part 
exhibited is characterized in the opinion of the trial court as "an 
old five-eighths of an inch chain," and the court added that it "cer- 
tainly did not look strong enough for the purpose" for which it 
was used. J. F. Haglund, a sea captain, and witness on behalf of 
the défendant, testified that iron becomes brittle after it gets old, 
and that sea captains prefer ropes, "because," said the witness, 
"we can't always rely on a chain." We are of the opinion that the 
record cohtaihs sufficierit évidence to justify the finding of the court 
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below of négligence on the part of the owner of the schooner. And 
we are further of opinion that the court below was quite right in 
holding that no contributory négligence on the part of the deceased 
was shown. He was not bound to anticipate that the chain would 
break. On the contrary, he was legally entitled to rely upon the 
supposition that it would not. And when the imminent danger un- 
expectedly arose, the fact that he did not run some other way than 
he did, in his effort to get out of harm's way, is wholly insufficient 
to show contributory négligence ; for, as was well said by the court 
below, "in the présence of great and unforeseen danger no man is 
expected to act with délibération." 
The judgment is affirmed. 



KING et al. v. ILLINOIS OENT. R. CO. 

(Circuit Court of Appeals, FIfth Circuit May 8, 1902.) 

No. 1,129. 

1. Railuoads — Backing Train — Statdtory Rbquikkments — Passkkgbb Db- 

POT. 

tlnder Code Miss. 189i2, § 3549, providing that It shall be unlawful 
to back a train of cars Into or along a passenger dépôt at a greater 
rate of speed than three miles an hour, and a train backed along such 
dépôt within 50 feet thereof shall, for 300 feet before it cornes opposite 
such dépôt, be preceded by a servant of the railroad company ou 
foot, not exceeding 40 or under 20 feet In advance, to glve warning, 
and that, for every Injury inflicted by a railroad company while violat- 
Ing such section, full damages may be recovered, wlthout regard to 
contributory négligence, the 300-feet llmlt does not exceed 300 feet 
from the building, some part of which Is used as a passenger dépôt, 
notwlthstanding there may be a graveled walk extending along the 
traek beyond the building, on which passengers allght from long trains. 
a. Samb— Négligence — Plea of Contribdtoby Négligence — Whkn Atail- 

ABLE. 

Where a man, just after stepplng on a railroad track In the yards, 
was run over by part of a freight train backing at the rate of about 
eight miles per hour, while the eonductor, who was on the rear car, 
was looking in the opposite direction to see If a swltch was properly 
turned for a passing train, and none of the tralnmen saw the man on 
the track, there was no such wanton recklessness or gross négligence 
as would render unavallable a plea of contributory négligence. 
8. Bame — Contributory Négligence— Evidence. 

Where a man In vigorons bodlly and mental health, wlth good hear- 
Ing and sight, wlth nothing to obstruct the vision, stepped on and 
walked along a railroad track on which part of a freight train was 
backing at a rate of eIght miles an hour, and was overtaken and kllled, 
he was guilty of contributory négligence, 
i Same— LicENSE TO Walk on Tracks— Duty of Licensee. 

The fact that persons were accustomed to walk along the rail- 
road tracks at the place where an accident occurred, wlth the knowledge 
of, and without objection from, the railroad company and Its servants, 
did not relleve such persons from the exercise of ordlnary care while 
on the tracks. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

C. I/. Sivley and T. U. Sisson, for plaintiÉEs in error. 
Edward Mayes and J. B. Harris, for défendant in error. 
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Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. On or about the i6th day of June, 
1900, Calvin J. King was killed by a train of the défendant in errer in 
the town of Durant, Miss. Between 11 and 12 o'clock noon, Mr. 
King was wallcing up the tracks of the railroad, approaching the 
dépôt building, and at a point 430 feet from the nearest part of the 
dépôt building was struck and killed by a part of a train of cars, con- 
sisting of a freight engine with three or four cars attached thereto, 
backing up a side track designated as the "passing track." Durant 
is an incorporated town of 2,000 inhabitants. The dépôt building 
and its connected platform run north and south. The main line of the 
railroad lies east of the dépôt, and next east of the main line lies 
the track called the "passing track," on which the accident occurred. 
This is a very long side track, extending a mile or more south of the 
dépôt building, as well as far north of it. It is perfectly straight, 
and located on substantially level ground, with no natural object to 
obstruct the view throughout its length. East of the passing track, 
and south of the dépôt, was a coal chute. East of the coal chute 
there was a switch line called the "loop," which connected with the 
passing track both north and south of the coal chute. West of the 
main Une, and below or south of the dépôt building, was a switch line 
called the "scales track," and still west of the scales track was another 
switch line, called the "platform track," both located south of the 
freight dépôt building. Both of thèse lines of track are three or four 
hundred yards long, extending across Cedar street, and across another 
Street further south. They run parallel with the main line. The east 
rail of the scales track is 9 feet from the west rail of the main line, 
and the east rail of the platform track is 23 feet from the west rail of 
the main line. The space between thèse tracks is clear throughout 
their whole length, and the gravel walk referred to later occupies 
ail the space between the east rail of the scales track and the west 
rail of the main line to the engine room south of the coal bin, which 
is 90 feet sôuth of the place where Mr. King was killed. The business 
part of the town of Durant, west of the railroad, extends to the north 
and south of the dépôt building, and Cedar street crosses the railroad 
at right angles fîve or six hundred feet south of the dépôt building. 
Along the line of the railroad, and on each side of its right of way, 
there are settlements south of Cedar street, and on the east side of the 
right of way is a fairly good sidewalk. The proof shows that persons 
settled in that locality and others were in the habit of passing up north 
along the- railroad tracks to a public crossing just north of the dépôt 
building, and of going thence to the business portion or other part of 
the town lying west of the railroad. The engine which was propelling 
the cars desçribed as backing northward on the passing track belonged 
to a freight train which had arrived at Durant a short time before 1 1 
o'clock, and had stopped on the passing track north of the dépôt 
building, where the engine was disconnected from the train, and pro- 
ceeded south on the same track to .the coal chute, where it coaled, and 
then proceeded south to a connectîng-link track between the passing 
track and the main line, on which it passed to the main line, and then, 
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in due course, backed off the main line onto a traclt west of the main 
Une, and took up three or four freight cars, at least one of which was 
a box car, and pulled them onto the main line, and thence, by tlie Con- 
necting link, baclîed them onto the passing traclc, and was proceeding 
to back along the same to tlie part of the train which had been left 
on that track north of the dépôt building. There was no évidence 
tending to show that the engine or tlie cars it was pushing had been 
on the loop track, or on any track east of the passing track. The 
évidence is ample, clear, and uncontradicted that the engine and cars 
which ran over the deceased had not been on any of the tracks east of 
the passing track. Mr. King was seen by one witness approaching the 
railroad from the west on Cedar street at the point where it crosses 
the railroad. He turned to the north, walking for a few steps on the 
main line, then proceeding a few steps more between the main line 
and the passing track, then stepping onto the passing track, and pro- 
ceeding north on it until he was struck and killed by the backing cars 
and engine. At this samie time another south-bound freight train was 
coming down the main track, and the engine pulling it was within four 
or five car lengths of Mr. King, when he stepped off of the main track 
onto the space between it and the passing track, and stepped onto 
the passing track about the time the engine of this south-bound train 
got opposite him. A witness called by the plaintiff, named Cal 
Turner, testified that he lived in Durant, south of the dépôt ; that 
on the day the accident occurred he had started home, and was walk- 
ing slowly along the east side of the main line of the railroad, having 
crossed over to that side because he did not want any one to see 
hini get on the freight train, which was then moving southward, and 
on which he wished to ride to his home, which was the fourth house 
scuth of Cedar street; that when the engine of the south-bound 
freight train was about even with him, at a point about lOO feet south 
of the public crossing north of the dépôt building, he saw Mr. King 
coming toward him from the south ; that at the time he first saw Mr. 
King there was no train south of witness on the track on which Mr. 
King was killed ; that witness did not get on the train, because before 
the caboose reached him the train was going too fast for him to get 
on with safety. He continued walking south along the track, and 
had, at the time of the collision, proceeded to a point about 200 feet 
north of where it occurred. By this time nearly ail of the south- 
bound train had passed him. He thinks there were four cars attached 
to the engine which ran over Mr. King, but does not remember wheth- 
er they were ail box cars or not. He did not see the backing train 
before it struck Mr. King. His attention was attracted by hearing 
some one hollo, and then he saw Mr. King under the front part of 
the box car. When witness first saw Mr. King, he was walking north 
on the main line. Mr. King got in between the main line and the 
other track when the engine was about four or five lengths from him. 
This witness did not see or hear any signais given by the backing train, 
did not hear any bell ring or whistle blow on that train, but dïd hear 
signais from the train that was on the main line, going south. Says 
ihe backing train was moving at the rate of six or eight miles an 
hour. Other uncontradicted évidence shows that the backing train, 
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or part of the train, had on it an engineer, a fireman, a brakeman, 
and the conductor of the train to which the engine belonged. They 
ail testify that the engineer, the fireman, and the conductor were keep- 
ing the customary lookout; that the required signais were being 
given; that the most northem one of the cars in the backing train 
was a coal car; that the conductor was seated on the southeastern 
corner of this car, looking north. The conductor testified that just 
at that instant he was noticing to see if the switch Connecting the 
link track, over which they had passed from the main track, was prop- 
erly thrown, so that the south-bound train could pass on safely ; that 
he did not see Mr. King. The engineer and the fireman both testified 
that they did not see him; did not know that he was on the track 
until they had passed over him, and their attention was challenged by 
the holloing, which at first they could not locate ; that, at the instant 
they did ascertain what had been done, they stopped the backing train ; 
that it was going at a rate not exceeding four or fîve miles an hour, 
and they did not know there was any occasion for stopping until after 
they had passed over the man. 

The plaintiiïs are the surviving wiîe and children of the deceased. 
Their action is for damages, in the usual form, charging that the 
death was occasioned by the négligence of the defendant's servants. 
The défense is a gênerai déniai of liability ; that the company and 
its servants were not négligent; and, further, the company pleads 
négligence on the part of the deceased, which caused him to receive 
the fatal in jury. To meet the plea of contributory négligence, the 
plaintiiïs rely on section 3549 of the Mississippi Code of 1892, which 
is as f ollows : 

"It shall be unlawful to back a train of cars, or part of a train, or an en- 
gine Into or along a passenger dépôt at a greater rate of speed than three 
miles an hour; and every sucb train, part of a train, or engine baclied into 
or along a passenger dépôt and witliin flfty feet thereof, shall for at least 
300 feet before it reaches or cornes opposite to such dépôt be preceded by a 
servant of the rallroad company on foot, not exceeding forty nor under 
twenty feet in advanee, to give warning. For every Injury infllcted by a 
railroad company while violating thls section, the party injured may recover 
full damages without regard to œére contributory négligence." 

When évidence on behalf of the plaintiiïs and on behalf of the 
défendant had been fully heard, and the hearing of évidence closed, 
the défendant, by written motion, requested the court to instruct 
the jury peremptorily to fînd for the défendant, which the court 
did, and there was a verdict and judgment in accordance therewith. 
The only error assigned which we deem it proper to notice is stated 
as follows : "Tlie court erred in granting the peremptory charge 
asked by the défendant below wherein the jury was instructed to 
return a verdict in favor of the défendant below." 

Considcring the case without référence to the provisions of section 
3549 of the Mississippi Code of 1892, it seems to us to be too clear 
for controversy that, while there is proof tending to show some de- 
gree of negHgence upon the part of the défendant company, there 
is manifestly no proof tending to show such wanton recklessness 
or gross négligence as would render unavailable a plea of mère 
contributory négligence on the part of the deceased. It seems also 
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to US to be beyond controversy, and manifest from the proof, that 
the deceased was négligent in a manner that contributed directly 
to the receiving of the fatal injury. Deceased was not yet 50 years 
of âge. Had been up to that time a man in vigorous bodily and 
mental health. His hearing and sight were good. It was midday. 
The track was straight and level, with no obstruction thereon. The 
backing train was more than 100 feet long, and, at the most, its 
rate of speed did not exceed eight miles an hour. It therefore be- 
came necessary for the trial court to décide whether the statute 
referred to applied to the conduct of the parties at the point where 
this injury was inflicted. The trial court was not charged with the 
impossible duty of giving the term "passenger dépôt" an abstract 
définition, that would mean the same thing wherever that term 
would be used or sought to be applied, or the almost equally 
difficult duty and useless labor of giving it a relative définition ad- 
justed to ail possible hypothetical cases. It was the duty of that 
court to détermine by its construction of this section of the statute 
whether at the time and place when and where King was killed the 
défendant was backing a train of cars, or part of a train, or an 
engine, into or along a passenger dépôt. Some other provisions 
of the same Mississippi Code may be profitably considered in con- 
struing the language of section 3549: 

"Sec. 4302. Necessary Dépôts to be Maintained. Bvery railroaâ shall es- 
tabllsh and maiatain sucb dépôts as shall be reasonably necessary for tbe 
public eonvenience, and shall stop such of the passenger and frelght trains 
at any dépôt as the business and public eonvenience shall require; and the 
commission may cause ail passenger-trains to permit passengers to get on 
and off In a city at any place other than at the dépôt, where it Is for the 
conTenience of the traveling public. And It shall be tinlawful for any rail- 
road to abolish or disnse any dépôt when once established, or to fail to keep 
up the same and to regularly stop the trains thereat, without the consent of 
the commission. 

"Sec. 4303. Régulations for Passenger-Depots. The commission shall es- 
tablish such rules and régulations for tbe arrangement and management of 
passenger-depots as wlll secure the comfort of passengers. and It shall cause 
a copy thereof to be posted in each passenger dépôt or receptlon-room. 

"Sec. 4304. Bulletin-Boards. It Is the duty of every railroad to keep con- 
splcuously placed, as the commission shall direct, and of the form and size 
prescribed by It, at eacJi reception-room or dépôt, a bulletin-board," etc. 

"Sec. 4305. Commission to AHsit Stations, etc. The commission shall from 
time to time, as far as practicable, visit ail stations on the rarious Unes of 
railroad, and luvestigate the manner in which bulletin-boards are posted and 
kept, how receptlon-rooms are arranged and kept," etc. 

"Sec. 4309. Location of Station-Houses. The commission may designate 
the site or location of any new building or statlon-house which may be or- 
^ered erected In cases where the site selected by the railroad's officiais Is In- 
convénient or inaccessible; but every dépôt must be loeated with due regard 
to the interest of the railroad and the public eonvenience. 

"Sec. 4310. Union Passenger-Depots. The commission, whenever the public 
eonvenience may require it, shall cause union passenger-depots and transfer- 
statlons to be erected, and may designate the dimensions and sites thereof," 
etc. 

"Sec. 4312. To Inspect Dépôts; Eeception-Rooms. It Is the duty of the 
eommlssioners to Inspect the dépôts of ail railroads from time to time, and 
of the commission to require comfortable and sultable receptlon-rooms for 
passengers, separate for the races, and, if it deem proper, for the sexes; and 
It may require such additions to or altérations In passenger-depota or station- 
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houses as may be necessary, in its judgment, to seeure ample, comfortable, 
and suitable accommodations for ail passengers. * * *" 

The suprême court of Mississippi has decided that section 3549 
was designed to afford protection to ail persons within the pre- 
scribed limits. Railroad Co. v. McCalip, 76 Miss. 360, 25 South. 166. 
The case just cited is the only one reported in which the suprême 
court of Mississippi has had occasion to consider and construe sec- 
tion 3549; and that case did not involve the question which now 
engages us, because in that case the injury was received by the 
plaintiff while attempting to cross the railroad track on a public 
Street at the north end of the dépôt building, and was manifestly 
within the space limitations of the statute, whether or not the words 
"passenger dépôt" should be held to relate to the building alone. 
We note in the reporter's statement of the case: "The dépôts are 
situated opposite each other. The freight dépôt is on the east side 
of the tracks and the passenger dépôt is on the west side." In 
that case, as in this, the passenger dépôt seems to hâve fronted on a 
public Crossing just to the north of the dépôt building. Hère, in 
the case we are considering, both of the waiting rooms of the pas- 
senger dépôt are at the extrême north end of the structure, and 
the two rooms take in the width of the building. They open to 
the north. There is a rock deposit ail around that end of the build- 
ing on the north end of it. Immediately behind or south of the 
sitting rooms is the agent's office, and immediately behind or south 
of the agent's office is the baggage room, and immediately south 
of the baggage room is the freight warehouse. On the east and 
west sides, and immediately south of the freight warehouse, is a 
platform. The platform immediately south of the freight warehouse 
is as wide as the whole building, or any part of it. Then there is a 
cut-ofif down east, and a narrow transfer platform running south 
some distance, with a shed over it. This is used to transfer cars. 
The other platform is used for depositing parcels, such as boxes, 
lumber, or anything. It is not used for passenger purposes, and is 
about 3 feet ofï the ground, — too high for a man to get on, except 
he go to the end, and corne up by the steps. The part of the build- 
ing used as a freight warehouse, not including its platforms, ex- 
tends north and south along the main-line track for a distance of 
100 feet; and the part used for sitting rooms, agent's office, and 
baggage room extends about 60 feet along the line; making the 
whole length of the dépôt building, excluding from considération 
the platforms, 160 feet. The point at which Mr. King was struck 
is 425 feet from the southeast corner (its nearest part) of the freight- 
dépbt building, is 395 feet from the southeast corner of the main 
platform around the freight warehouse, and is 525 feet from the 
extrême south end of that part of the building used in connection 
with passengers, and is only 237 feet from Cedar street crossing. 
As already mentioned, between the west rail of the main-line track 
and the east rail of the scales track a 9-foot space, uniform in 
width, was covered with a good grave! walk, extending more than 
600 feet south from the most southern point of that part of the 
dépôt building used for passengers, and extends 90 feet beyond the 
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point at which the collision occurred. A like gravel walk extends 
north from the dépôt building about 600 feet ; making, including 
the length of the building itself, a stretch of more than 1,350 feet 
covered by the southern and northern extensions of this gravel walk. 
It was put down for the convenience of receiving and discharging 
passengers on or from cars, in connection with any of the long 
through trains while standing on the main line, and was given the 
length it has in order to accommodate the lohgest trains going 
north or south on the main line. At the point where the collision 
occurred, passengers may hâve been received or discharged, and 
certainly were often received or discharged on such cars at points 
not many feet north of the place where the injury was received. 

The contention of the plaintifïs is that, within the meaning of the 
terms of section 3549, every point on this extended gravel walk, 
throughout its whole length, is a part of the passenger dépôt, and 
that the language of the statute required that for a distance of 300 
feet further south, and of 300 feet further north, from the respective 
extremities of this gravel walk (that is, for a distance of 1,950 feet), 
the railroad company, in backing a train of cars, or part of a train, 
or an cngine, along any of its tracks located and running within 50 
feet of this gravel walk, should not run at a greater rate of speed 
than three miles an hour, and that it should hâve every such train, 
part of train, or engine preceded by a servant of the railroad com- 
pany, on foot, not exceeding 40 or under 20 feet in advance, to 
give warning. On the other hand, it is contended by the railroad 
company that the plain meaning of the language of the section in 
question requires that the words "a passenger dépôt," as used in 
that section, should be construed to apply to the building used for 
such dépôt in cases where there is a building to locate the dépôt. 

We hâve noticed, in section 4302, that the railroad commission 
of the State of Mississippi "may cause ail passenger trains to permit 
passengers to get on and ofif in a city at any place other than at 
the dépôt, where it is for the convenience of the traveling public." 
It is not necessary to hold that there could not be a passenger 
dépôt on a railroad without having in connection with it, and as 
its most conspicuous feature, some character of a house or build- 
ing. But it seems to be very certain, from the comprehensive pro- 
visions of the Code of Mississippi defining the powers and duties 
of the railroad commission of that state, that no railroad in that 
State would be permitted to use such a passenger dépôt. While, in a 
certain sensé, the term "passenger dépôt" embraces more than the 
mère building, in undertaking to survey and fix the limits of the 
space réservation made by this statute it is necessary that we should 
look for a reasonably definite point as a place of beginning. The 
limits are that the line of track must run within 50 feet of the pas- 
senger dépôt, and that a train, or part of a train, or engine, backing 
on this track into or along a passenger dépôt, shall, for at least 
300 feet before it reaches or cornes opposite to such dépôt, be pre- 
ceded by a servant of the railroad company, etc., and be run at a 
rate of speed not greater than three miles an hour. Counsel for 
the plaintifïs calls to our attention section 3551 of the Code, which 
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concludes with this sentence: "A failure to observe thîs and the 
four last preceding sections shall cause a railroad company to be 
liable to a fine of fifty dollars for each offense;" and counsel say 
truly that "this penalty is therefore imposed for the violation of 
sections 3547, 3548, 3549 [the section we are construing] , 3550, and 
3551 •" The last sentence of section 3549 is also highly pénal in 
its character: "For every injury inflicted by a railroad company 
while violating this section the party injured may recover full dam- 
ages without regard to mère contributory négligence." Following 
the recognized canons for the construction ol such statutes, and 
keeping well in mind that the purpose of this statute is to provide 
for the préservation of human life, we are unable to give the words 
"a passenger dépôt," as used in the section, the construction con- 
tended for by the plaintiffs' counsel, and are fully persuaded that 
in this particular case the language "a passenger dépôt" must be 
limited at least so as to include, at most, only the whole of the 
building, a part of which is used in connection with the passenger 
service, and therefore that the restrictions and limitations of the 
section were not laid upon the défendant at the time and place 
when and where the collision occurred which occasioned the death 
of Mr. King. We think the contention of the plaintiffs' counsel 
that Mr. King was a licensee on the defendant's tracks at the point 
where he was struck in no way favorably affects the plaintiffs' case. 
It is only claimed that he and others were in the habit of passing 
north along thèse tracks, between the rails of the différent tracks, 
or between the différent tracks, indifferently, without confining them- 
selves to the gravel walk, and that this was knovvn to the défendant 
and its servants, who are not shown to hâve made any effort to 
prevent it. The fact that such use of the tracks was permitted, 
either passively or expressly, would not relieve persons availing of 
it from the exercise of ordinary caution, and, so far from charging 
the servants of the company with any additional degree of care in 
operating its trains at midday, would hâve a reasonable and natural 
tendency to dull their attention in taking notice of people passing 
about or along the tracks at such a time, on account of its being a 
<;ommon occurrence, and the persons usually there being those who 
were accustomed to the place, and having knowledge of its dangers, 
and trusting in their own capacity to avoid injury in such use by 
timely stepping off a track on which a train, or part of a train, or 
«ngine was approaching. 

From the most careful considération of the whole proof, and of 
the language of section 3549, and of the other parts of the statutory 
law of Mississippi to which we hâve been referred, we are satisfied 
that the plea of contributory négligence was well taken, and was 
-established by uncontradicted testimony, and that the trial judge 
<iid not err in directing a verdict for the défendant. 

The judgment of the circuit court is afïirmed. 
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OOLTON V. RAYMOND. 

(Circuit Court of Appeals, Second Circuit February 25, ISOÎi) 

No. 116. 

1. Statuts op Frauds— Sales— Pakt Patment op Price. 

TJnder the statute of frauds of New ïork, which provides that a con- 
tract for the sale of goods, where no note or mémorandum In wrlting 
Is made, shall be void unless the buyer shall recelve some part of 
the goods, or "shall at the time pay some part of the purchase money," 
as construed by the courts of the state, In order that the receipt by the 
seller of a part of the considération for goods, after the time when a 
verbal contraet for thelr sale was made, shall render the contract valid, 
there' must be, at the time of such payment and receipt, sueh action 
taken by the parties as amounts to the making of a new contract, either 
by the moking and acceptance of the payment for the expressed pur- 
pose of complylng with the statute and making valid the contract, 
recognized as previously void, or by substantially restating, reaflirming, 
and renewing Its terms; and a delivery of such part of the considéra- 
tion by the buyer, with the statement that it was "in compliance and 
fulfiUment of the trade that we made" on a day stated, and the ac- 
ceptance of the same by the seller in silence, does not amount to a 
renewal of the prlor contract, or the making of a new one, but at most 
Is an implied récognition of the validitj' of the former contract, and 
the payment is not made "at the time" within the statutory exception. 

S. Same — Subjeot op Salk— Office or Aqency. 

An oflice Involvlng fiduciary duties or an agency In which the 
delectus personœ is the essence of the relation cannot be. the subject 
of a sale or assignment; nor is an oral agreement to resign such an 
office or agency as part of the considération for a promise by tlie other 
party a contract for the sale of "goods, chattels, or things in action," 
within the meaning of the New York statute of frauds, so that the de- 
n«.Qrv of suph résignation wUl amount to a part performance to bind 
the oiiict paity. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

A. Walker Otis, for plaintiff in error. 
Wm. B. Homblower, for défendant in error, 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. The plaintifï in error, who was the 
plaintifï in the court below, upon the trial of the action excepted to 
the rulings of the trial judge in directing a verdict for the défendant, 
and the principal assignments of error are addressed to that ruling. 
The case has been before this court on a former occasion upon a writ 
of error by the défendant from a judgment for the plaintifï entered 
upon the verdict of a jury, when the judgment was reversed upon 
the ground that the contract for breach of which the action was 
brought was invalid by the statute of frauds. The opinion is reported 
in Raymond v. Colton, 43 C. C. A. 501, 104 Fed. 219. Upon the 
présent trial the facts proved were substantially those which were re- 
cited in that opinion, but some additional évidence was introduced in 
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behalf of the plaintiff, which will be referred to hereafter. Briefly 
stated, the agreement proved was one by which the plaintiff was to 
dispose of his interest in the concern of Vantine & Co., and the de- 
fendant was to pay him therefor in goods of the concern. 

Vantine & Co. was a joint-stock mercantile association, with a 
capital stock divided into 2,500 shares, of which the plaintifï was the 
owner of 625 shares, and the défendant the owner of the remaining 
shares. Its business was carried on at New York and in Japan. 
The plaintiff was vice président and gênerai manager of the concern, 
having a salary of $10,000 per annum as vice président. His brother 
was the gênerai manager of the concern in Japan, and his father was 
a nominal shareholder and a director. The défendant was the prési- 
dent. The plaintiff had pledged his 625 shares of stock to the défend- 
ant as collatéral security for the payment of his promissory note to 
the défendant for the sum of $165,000, with interest from Janiiary i, 
1897. He was also indebted to tîae concern in the sum of $12,000. 
Although the concern was, in légal effect, a corporation, its business 
had been conducted by the parties as though it were a partnership 
in which the plaintiff had a one-fourth interest and the défendant a 
three-fourths interest. The agreement grew out of friction between 
the parties in their business relations, and was made August 3, 1898. 
The évidence in respect to it authorized the jury to find that the 
plaintiff on his part undertook to "get out," and deliver to the défend- 
ant his résignation as vice président and managing agent and the rés- 
ignation of his brother; and the défendant undertook to pay him 
therefor the value of his interest in the concern, less the amount of his 
note to the défendant and his indebtedness to the concern, such inter- 
est to be ascertained as of January i, 1898, from the books of the con- 
cern. The évidence also authorized the jury to find that it was under- 
stood by the parties that the agreement was to be regarded as final, 
but without préjudice to further negotiations for some other adjust- 
ment of their différences. The évidence also authorized the jury to 
find that such negotiations took place, but on August I5th the plaintiff 
terminated them by an interview, at which he handed to the défendant 
the résignations "in compliance and fulfîllment of the trade that we 
hâve made," and stated that he wanted the défendant to give him his 
quarter interest in the business, as he had agreed, and that the défend- 
ant received and retained the résignations. 

In our former décision, in referring to the agreement, we character- 
ized it in the opinion in this language : 

"AH that the plaintiff had to sell, and ail that the défendant eould buy, 
were the plalntlff's shares In the association. The plaintiff could not sell, 
nor could the défendant buy, the directorshlps of the association. In légal 
effect, the agreement was one for the barter or exchange of the shares in 
the association for the goods, the défendant being the buyer of the shares, 
and the plaintiff the buyer of the goods." 

The principal question considered in that opinion was whether 
the contract was void under the statute of frauds, or whether, though 
an oral contract, it was withdrawn from the opération of the statute 
because the plaintiff had "at the time" paid some part of the purchase 
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considération. The question was net considered whether the con- 
tract was withdrawn from the opération oi the statute, because the 
défendant had accepted and received some part of the property which 
was the subject of the sale. 

As the statute of frauds is construed by the courts of this state, a 
payment made subséquent to the time of the original contract is to be 
deemed made at the time of the contract, if there was such a reaffirma- 
tion of the prior contract as to constitute a new contract. The ma- 
jority of the court regarded the décisions of the state courts as holding 
that the reaffirmation is one which is made by express terms, and not 
one which arises from the making and the réception of the payment 
upon the tacit or implied understanding that the contract formerly 
made is in force ; in other words, the majority adopted the language 
of the court of appeals in Jackson v. Tupper, loi N. Y. 519, 5 N. E. 
65, and held the payment inefïectual to vahdate the contract, because 
"there was no restatement of the terms of the prior oral agreement 
when the payment was made, and no express récognition thereof ; nor 
was the payment made for the avowed purpose of binding the prior 
bargain." 

To diiiferentiate the présent case from the former one, the plaintifif 
gave additional évidence in respect to the conversation which took 
place between the parties at the interview on August I5tli. He testi- 
lîed that in speaking of the agreement at the interview he mentioned 
it as the agreement made August 3d. He narrated that interview as 
follows : 

"I sald: 'Mr. Raymond, I am golng to glve you my résignation, my father's 
résignation, and my brother's résignation, to take effect to-night at six 
o'clocis;, in compliance and fulflUment of tlie trade that we made on August 
3d. I want you to glve me my quarter Interest in tlie goods, less tlie notes, 
as you promised to August 3d.' He said, 'Charlle, won't you regret Itî' I 
said, 'No.' I think tliat closed the talk at that time." 

He also testified that the certifîcate for the 625 shares had never 
been in his possession, but had always been in the possession of the 
défendant since it was issued. Further new testimony was given for 
the plaintifï by the witness Sproull, an attorney, who had been présent 
when the contract of August 3d was made. This witness testified 
to a conversation with the défendant on August igth, in which he 
stated to the défendant that the plaintifï had given up his résignation 
and his salary, and had made over to the défendant his stock, and 
asked the défendant: "Do you want anything further? Do you 
want an assignment of the stock?" And the défendant answered: 
"No, I hâve got them. He made them over. I can do as I please. 
* * * I want him to resign as trustée. When he has done that, 
I will give him his one-quarter interest in the concern in the shape of 
goods." Sproull then proposed to secure the plaintiff's résignation 
as trustée, and said to the défendant: "Colton, I know, will be will- 
ing to give it. I will report to him this conversation, and tell him 
that you will give him his interest in goods, and then he will give you 
his résignation as director and trustée." Sproull also testified that 
he communicated the request for the résignation to the plaintifï. It 
114 F.— 55 
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was proved aiso that the plaintiff complîed with Sproull's request by 
mailing to the défendant a résignation as trustée and director. 

In directing a verdict for the défendant, the trial judge expressed 
the opinion that the contract was void by the statute of frauds, and 
that the évidence did not distinguish the case from the one previously 
considered by this court. 

As the statute is a New York statute, it is the duty of this court 
to adopt the construction put upon it by the highest courts of this 
State in respect to the meaning of the words "at the time" of the 
contract. The statute déclares any contract "for the sale of goods, 
chattels, or things in action" void, in the absence of a note or 
mémorandum in writing, unless the buyer shall "accept and receive 
some part of the goods, or the évidences, or some part of such 
things in action," or "shall at the time pay some part of the pur- 
chase money." The former statute did not specify the time when 
either the goods were to be accepted or received, or a part of the 
purchase money was to be paid. The history of the législation is 
given in McKnight v. Dunlop, 5 N. Y. 537, 55 Am. Dec. 370, where 
the court adverted to a décision of the suprême court of Massa- 
chusetts in Thompson v. Alger, 12 Metc. 435, where the meaning 
of the New York statute was considered. The Massachusetts case 
was one in which the court, speaking of the original verbal agree- 
ment, used this language : 

"Had nothing further oceurred, this verbal contract mlght hâve been re- 
stricted to that point of time. But such was not the case. On the contrary, 
thèse parties met agaln, and further declared upon the subject, and they 
engagea that the défendant should on that day pay to Stone $400 In part 
pajment of the purchase money; and, If the défendant w-ould thus pay that 
sum, that Stone would hâve the stock transf erred, so that the défendant 
could hâve It the next time he should be In Hudson. Hère was a new and 
further negotlatlon of the parties, a renèwal of the contract, with a new 
agreement as to the time of the transf er of the sbares. At the time of the 
making of this latter agreement,— which is the one that the plaintiff seeks 
to enforce,-^the .Ç400 was actually paid as a part of the purchase money of 
thèse shares, which, by this agreement, were to be conveyed. Thèse facts 
présent a case of payment, which, we think, will brlng this case wlthln the 
thlrd class of exceptions from the opération of the statute of frauds." 

In McKnight v. Dunlop, referring to that décision, the court said : 

"It the contract la not In law deemed to be made untll the part payment 
of the purchase money, and a prevlous oral agreement is merely referred to 
to ascertaln the terms of the subséquent valid contract, the décision of the 
suprême judlcial court of Massachusetts can be regarded as sound." 

The subséquent décisions of the courts of New York follow this 
interprétation of the statute. In Bissell v. Balcom, 39 N. Y. 275, 
the parties had made a verbal agreement for the sale of cattle at a 
price exceeding $50, without any actual delivery or payment of any 
part of the purchase price, but the next day the plaintiff called upon 
the défendant for a payment to "bind the bargain, so that there 
will be no chance to back out," and for that purpose the défendant 
made a payment of a part of the price. After referring to the 
conversation which took place at the time of the payment between 
the parties, the court said: 
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"Hère Is a distinct intelligent référence X>y both parties to the negotlation 
of the previouB day; a récognition by both of Its want of blndlng force or 
validlty, because no part of the stipulated prlce was pald; a declared Intent 
to make the bargain valld and blndlng, assented to; a request for the pay- 
ment of the money for that purpose, and a payment In compliance with that 
request." 

In Hunter v. Wetsell, 57 N. Y. 375, 15 Am. Rep, 508, the con- 
tract (for the sale of hops) was made September 27th, and no por- 
tion of the purchase price was then paid. Subsequently the de- 
fendant paid the plaintiff $300 upon the purchase price, — $200 in 
November and $100 in December, — to apply on the hop contract. 
There was no proof of what was said about the hops. In deciding 
the case the court said: 

"There Is no proof of what was said about the hops or the contract when 
thèse payments were made. The évidence does not even show that the con- 
tract was mentloned or referred to. It is simply that the payments were 
made towards the hops." 

After reviewing the authorities, the court used this language: 

"The foUowIng points may, however, be regarded as established: (1) Where 
a contract of sale bas been made, good at common law, but vold under the 
statute of frauds, and the parties subsequently meet, and for the express 
purpose of then complylng with the statute and maliing the contract valid, 
a payment is made by the purchaser upon the contract, at the request of the 
seller, such payment is made at the time of malcing the contract, wlthin 
the meaning of the statute. (2) Where, in case of such a void contract, the 
parties subsequently come together, and substantially restate, reafflrm, and 
renew its terms, so as then and there, by the meeting of tbeir minds, to mal^e 
a contract, and then payment is made upon the contract, the statute is com- 
plied with." 

This case subsequently came before the court of appeals a second 
time (84 N. Y. 549, 38 Am. Rep. 544), and the court said : 

"In the case as now presented, the dlfflculty, fatal before, Is claimed to 
bave been obviated. There is proof of a restatement of the essential terme 
of the contract at the time of the deilvery of the checli for $200." 

The court held the contract valid because payment was made at 
the time of such restatement of the terms of the contract. 

Thèse propositions hâve always been adhered to by the courts 
of New York. In Jackson v. Tupper, ici N. Y. 515, 5 N. E- 65, 
where the payment was held insufficient to validate the contract, 
the court observed that the plaintififs did not bring their case within 
thèse propositions, saying: 

"There was no restatement of the terms of the prior oral agreement when 
the payment of May 1, 1880, was made, and no express récognition thereof, 
nor was the payment made for the avowed purpose of blndlng the prier bar- 
gain." 

In the présent case, treating the delivery of the résignations on Au- 
gust I5th as a payment made upon the contract of August 3d, it is 
not pretended that the payment was made for the purpose of validat- 
ing the prior void contract. It purported to be made in exécution of 
a valid prior contract, in the words of the plaintiff, "in compliance and 
fullillment of the trade that we made on August 3d." Was there any 
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restàtement of the substantiàl terms of the prior çontract? The 
plaJntiff said to the défendant: "I am going to givc you the résig- 
nations in fulfillment of the trade that we made on August 3d. I 
want you to give me my quarter interest in the goods, less the notes, 
as you promised to August 3d." The défendant was silent, though, 
of course, by receiving the résignations he assented to the statements 
of the plaintiflf. Nothing was said about the shares of stock, or as to 
the manner in which the plaintiflf's interest was to be ascertained. 
It was understood, undoubtedly, that his interest was to be that as 
shown by the books of the company on the previous ist day of Jan- 
uary, viz., by ascertaining the inventory value of the assets and the 
State of the plaintifï's account with the concern on that day ; but no 
mention was made of this substantiàl part of the prior çontract. 
NothAng was said about the certificates for the plaintiff's shares then 
pledgcd to the défendant, and nothing about the cancellation or sur- 
render of the plaintifï's note for which the shares were held as col- 
latéral. Nor was there any mention made of the vital and important 
conditions of the prior çontract that the plaintifE was to "get out," or 
renounce his interest in the concern. Finally, throughout the inter- 
view there was merely a proposition or demand on the part of the 
plaintifif, a statement oî what he proposed to do and wanted the de- 
fendant to do, and no verbal assent by the défendant. It seems 
preposterous to say that hère was any restàtement of the terms of the 
old çontract. By implication they recognized that it was still exist- 
ing, but they did not reassert its terms so as to agrée upon a new 
one of essentially the same purport. 

Did the subséquent conversation with Sproull on August igth, and 
what took place pursuant to that conversation, amount to a payment 
at that time? If we treat the conversation as an interview between 
the défendant and the plaintifif himself, there are two reasons why it 
did not: (i) There was no restàtement of the substantiàl terms of 
the çontract, and (2) there was no payment of any part of the çontract 
considération. What was said by the défendant about the stock was 
merely his statement of what he conceived to be his rights in view 
of what had previously taken place. The résignation of the plaintiff's 
father as a trustée, or of the plaintifif himself as a trustée, was not a 
part of the considération of the prior çontract. The agreement was 
that the plaintifï should "get out," and hand in his brother's résigna- 
tion and his own résignation as vice président and gênerai manager. 
If in that conversation, or the previous conversation with the plaintiff, 
the défendant had stated that he would henceforth regard himself 
as the owner of the plaintifï's shares of stock, the circumstance would 
not hâve helped the plaintifï's case. The statute requires physical 
acts of delivery and acceptance, and words alone are useless. In the 
absence of any act of the défendant indicating an assumption of own- 
ership of the shares, or of authority over them, what was said and 
what took place was of no importance. Shindler v. Houston, i N. 
Y. 261, 49 Am. Dec. 316; In re Hoover, 33 Hun, 555; Caulkins v. 
Hellman, 47 N. Y. 453, 7 Am. Rep. 461 ; Cooke v. Millard, 65 N. Y, 
352, 22 Am. Rep. 619. 
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Upon principle, and logically, there can be no payment made at the 
time of tlie contract unless it is made as a part of the negotiations, or at 
the time when the negotiation is concluded ; otherwise the statutory 
provision would be nugatory. If there is a new contract, in which the 
parties agrée to reinstate a previous one for the purpose of vaHdating 
it according to the statute, so that it is to take efifect as a new agree- 
ment in substitution of the void one, and a payment is made at the 
time, the statute is satisfied. If they get together, and by words 
or implication say to one another, "We recognize that the bargain 
that vve hâve previously made is not enforceable, but we are willing to 
stand by its terms upon the immédiate payment of the purchase mon- 
ey, or a part of it," there is a new contract supported by a new con- 
sidération. But when they get together, and talk over a part of the 
terms of the original contract, but do not advert to some of the sub- 
stantial conditions, and a payment is made, the old contract is not 
reinstated, but a new and différent one is made, which, because of the 
payment, is valid within the statute. This contract may support an 
action for its breach, but it cannot support one for a breach of the 
original contract. 

It has not been argued that there was an acceptance or réception by 
the défendant of "some part of the goods, or the évidences, or some 
part thereof, of such things in action," so as to bring the case within 
the other exception of the statute. In our former décision we pointed 
out that there could be no sale or purchase of the directorships or 
offices of the corporation, although the promise by the plaintifï to sell 
or deliver the résignations might be regarded as a part of the consid- 
ération of the defendant's promise. Neither could there be a sale of 
the agencies of the plaintifï and his brother. An office involving 
fiduciary duties, or an agency in which the delectus personse is the 
essence of the relation, is not the subject of a sale or an assignment. 
Deviin v. Mayor, etc., 63 N. Y. 8; Arkansas Valley Smelting Co. v. 
Belden Mining Co., 127 U. S. 379, 8 Sup. Ct. 1308, 32 L. Ed. 246; 
Delaware Co. v. Diebold Safe & Lock Co., 133 U. S. 473, 10 Sup. Ct. 
399) 33 L. Ed. 674. Nor do they fall within the terms of the statute 
of frauds. They are neither "goods, chattels, nor things in action." It 
is the réception or acceptance of some of thèse things, or the "évi- 
dence thereof" to which the statute refers. The statute has no ap- 
plication to the contract for the sale or the purchase of an agency, 
and it is immaterial whether such a contract is in writing or is not. 
The delivery of the résignations was merely an act evidencing the 
plaintiff's renunciation of ail further participation in the business of 
the concern. 

We conclude that the court below ruled correctiy in directing a 
verdict for the défendant, and the judgment is therefore affirmed. 
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DAWSON V. CHICAGO, R. I. & P. KT. (X). 

(Circuit Court of Appeals, Eiglith Circuit March 31, 1Ô02.) 

No. 1,600. 

Mastbh and Servant— Dhath oy Brakeman— Contbibutory Nbgugbnck. 

Where a brakeman, golng between two cars, whlch were movlng 
qulte fast, selzed a grlp iron on the end of a flat car, whlch was 
prlmarlly designed to be used for maklng eoupllngs, and, In attempting 
to step on a swinging brake beam to ride to a car wlilch he had been 
dlrected to take up, was kllled, and there were hand holds on the side of 
a box car next to the flat, whlch he mlght hâve used wlthout any risk, If 
he deslred to ride, he was guUty of négligence contrlbutlug to hls death, 
and precluding a recovery. 

Caldwell, J., dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Thomas P. Fenlon (B. F. Endres, on the brief), for plaintifï in 
error. 
W. F. Evans (M. A. Low, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was an action for personal in- 
juries, in which the trial court, after hearing ail the testimony, directed 
a verdict in favor of the défendant company. Whçther such direction 
was proper is the sole question presented by the record, and the 
facts on which the décision must turn are few and simple. Alberta 
M. Dawson, the husband of Daisy Dawson, the plaintifï in error, 
was a brakeman in the employ of the Chicago, Rock Island & Pacific 
Railway Company, the défendant in error. On November 5, 1898, 
the f reight train on which he was employed as head brakeman ar- 
rived at Narka, Kan., between 2 and 3 o'clock p. m. ; having started 
from Phillipsburg, Kan., that morning, and being on its way to Fair- 
bury, Neb. Arriving at Narka, his conductor ordered him to pick 
up a car which was standing on the house track, and place it in the 
train. With this purpose in view, the engine, with two cars attached, 
— the one next to the engine being a box car, and the other a flat 
car belonging to the Lake Shore & Michigan Southern Railway Com- 
pany, and loaded with piling, — ^were accordingly detached from the 
train, and run forward eastwardly some distance from the station, 
beyond a switch, with a view of backing in on the house track, and 
picking up the car, which was standing from 130 to 150 feet west of 
the switch. Dawson and another person, by the name of Short, 
who was not in the employ of the défendant company, appear to hâve 
ridden on the flat car from the station to the switch, where Dawson 
jumped ofï for the purpose of throwing the switch. While so riding 
they stood on the swinging brake beam of the flat car, maintaining 
their footing thereon by means of two hand holds (one on each side 
of the drawhead) at the end of the car. When the engine backed 
down in obédience to the signal to pass in on the house track, 
Dawson, who was then standing near the switch, stepped in, or swung 
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himself in, as one witness says, between the box car and the flat car, 
seizing one of the hand holds at the end of the flat car, and stepped, 
or attenipted to step, on the swinging brake beam, either with the in- 
tention of standing thereon and riding back to where the car was to 
be picked up, or with a view of cHmbing up on the flat car. The 
hand hold gave way because one of the screws by which it was held 
in place was screwed into wood that had become rotten; the resuit 
being that he fell across the track and was run over, sustaining in- 
juries on account of which he died the succeeding day. The flat car 
to which the defective hand hold was attached, as before stated, was 
a foreign car, and had corne into the possession of the défendant Com- 
pany at Phillipsburg, Kan., on the night preceding the accident. It 
had been placed in the train on which Dawson was a brakeman 
early in the morning of the day the accident occurred, and had been 
hauled in that train from Phillipsburg to Narka. The hand hold 
which proved to be defective was placed there in obédience to the 
act of congress of March 2, 1893 (27 Stat. 531, c. 196). The purpose 
of requiring grip irons or hand holds to be placed at the end of cars 
used in interstate commerce seems to hâve been to afïord greater' 
security for employés when they are in the act of coupling or un- 
coupling cars. One of the plaintifî's witnesses, who was nearest to 
the train when the accident occurred, testified that the engine and 
cars were backing in on the switch "tolerably fast," or "pretty swift," 
when Dawson swung in between the cars and stepped on the brake- 
beam, while another witness, who was farther away, said that they 
were moving slowly. 

It is claimed on behalf of the plaintifif that the facts above recited, 
concerning which there was no dispute, would hâve warranted the 
jury in finding that the défendant company, in the exercise of ordinary 
care, ought to hâve discovered the defect in the hand hold or grip 
iron on the end of the foreign car prior to the accident, and that it 
was guilty of négligence in not making such discovery. It is also 
claimed that the facts would hâve warranted a jury in finding that 
Dawson acted with ordinary prudence on the occasion in question, 
and was not guilty of contributory négligence. 

Relative to the first of thèse contentions, we observe that as the flat 
car to which the hand hold was bolted had been received by the de- 
fendant Company on the evening previous to the accident, and had 
passed only one inspection point prior thereto; and as there does not 
seem to hâve been any outward évidence that the timber was rotten 
where one end of the hand hold was bolted, until the screw came out 
and disclosed that the wood was decayed, or "doty," as one witness 
says, it is at least questionable whether a jury could reasonably hâve 
found that the défendant company was guilty of culpable négligence 
in not discovering the defect. Short, who rode with Dawson from 
the station to the switch, and who had held on to the identical grip 
iron which subsequently gave way when Dawson seized it, says that 
it appeared to be in a proper condition until the screw came out and 
disclosed the defect in the timber, and so it may hâve appeared to the 
défendant 's car inspectors. But it is unnecessary, we think, to express 
a definite opinion upon the question whether a jury of reasoiwble men 
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might hâve found that the défendant was guilty of a want of ordinary 
care. 

Dawson went in between two cars, when, as the witness who was 
best able to judge says, "they were moving pretty swift," or "tolerably 
fast," seized the grip iron on the end of the flat car, which was pri- 
marily designed to be used by a brakeman for the purpose of making 
a coupling, and stepped, or attempted to step, on a swinging brake 
beam, with a view of standing and riding thereon for a distance of 
about 150 feet, until the car which he had been directed to pick up 
was reached. It appears that there were stirrups and hand holds 
on the side of the box car, which he might hâve used without any 
risk of injury, if he desired to ride rather than to walk, and that he 
could hâve walked to the place where the coupling was to be made 
without delaying the train for a minute. From any point of view, 
the risk which Dawson thus took was an unnecessary risk, that 
might as well hâve been avoided, and he ought to hâve avoided it. 
He was not confronted at the time with an emergency which called 
for instant and décisive action, such as sometimes confronts rail- 
road men, and compels them to incur considérable risk. He was in 
a situation where he could hâve done what he desired to do in a 
perfectly safe way. He thought proper, however, to place himself 
in a position of great péril, where a slight misadventure meant in- 
stant death or serious injury. Conceding it to be true that brakemen 
sometimes take such risks without any sufiScient cause or excuse, yet 
such acts should nevertheless be pronounced neghgent. Such con- 
duct on the part of brakemen and others ought, also, to be discour- 
aged. If a man exposes himself to great risk unnecessarily, he is guilty 
of négligence, although it be shown that other persons hâve done the 
same thing and escaped unhurt. The inhérent quality of an act is 
not changed, whether it is done by one or many. In the case of Mor- 
ris V. Railway Co., 47 C. C. A. 661, 664, 108 Fed. 747, 749, this court 
held, in substance, that where there is a comparatively safe way, 
known to a person, of doing an act, and there are no obstacles in 
the way of his employing the safe method, but he deliberately chooses 
a dangerous method, the périls of which are obvions, he is guilty ot 
négligence, and thereby assumes the risks so incurred. See, also, 
Loranger v. Railway Co., 104 Mich. 80, 86, 62 N. W. 137; Carrier 
V. Railway Co., 61 Kan. 447, 451, 59 Pac. 1075; Cunningham v. 
Railway Co. (C. C.) 17 Fed. 882. 

Our conclusion is, therefore, that, in view of the undisputed évi- 
dence in the case which this record contains, Dawson must be ad- 
judged to hâve been guilty of négligence which immediately con- 
tributed to his death, and on this ground the lower court properly 
directed a judgment for the défendant. The judgment below is ac- 
cordingly afHrmed. 

CALDWELL, Circuit Judge (dissenting). The act of congress 
provides that "it shall be unlawful for any railroad company to use 
any car in Interstate commerce that is not provided with secure 
grip irons or hand holds in the ends and sides of each car for greater 
security to men in coupling and imcoupling cars." It will be ob- 
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served that the requirement of the act is that the grip iron or hand 
hold shall be "secure," and they are to be placed in the ends and 
sides of each car, for greater security to men in coupling and un- 
coupling cars. The act does net undertake to direct when the brake- 
man shall use the grip irons on the side, and when he shall use those 
on the end, of the car. They are placed near together. Some- 
times it is more convenient to use one, and sometimes the other. 
They are used indifferently, except that when signais are to be given 
by the brakeman the end hand holds are preferred. On the subject of 
the use of thèse hand holds, experienced brakemen and other rail- 
road men testified as follows : 

"Q. Is It ever cnstomary, or not, for a brakeman occupylng the position 
that Dawson did, and about to perform the services wblch he was, to get 
upon a car while in motion, for the purpose of coupling it onto another car 
some distance from it? A. It is customary. Q. What is the usual and or- 
dlnary way of getting upon a car such as this one was, where they hâve a 
hand hold upon the end and also upon the sides of the car? A. ïhey gener- 
ally use the side when they get on the side, and use the hand hold when they 
get on the end, or sometimes both, — whichever is convenient." 

In answer to this clear proof that the action of the deceased was 
in accordancc with the custom and usage of brakemen under Hke cir- 
cumstances, it is said : 

"Conceding it to be true that brakemen sometimes take such risks without 
any sufficient cause or excuse, yet such acts should nevertlieless be pro- 
nounced négligent Such conduet on the part of brakemen and others ought 
also to be dlscouraged." 

The court assumes to know more about the proper way for brake- 
men to discharge their duties than the brakemen themselves know, and 
levels its censures at them for not conforming to the court's idea of 
the proper mode of discharging their duties, but has no word of 
censure for the railroad company for carrying on its cars an insecure 
hand hold, certain to resuit in death or great bodily injury to any 
brakeman who attempted to use it in the discharge of his duties in 
the customary mode. It would seem that in such case, if the life and 
limb of a brakeman are esteemed of any conséquence, and their protec- 
tion thought to be désirable, it is the conduet of the railroad that 
ought to be "discouraged" by the court's décision, rather than to re- 
quire the brakemen to adopt some novel and unusual mode of dis- 
charging their duties, prescribed by a court which has no more knowl- 
edge of the proper and customary mode of discharging those duties 
than the brakemen hâve of the intricacies and mysteries of spécial 
pleading. The décision in this case is, in efïect, a license to the rail- 
road company to carry a death trap on its cars for its brakemen, in 
défiance of the act of congress which requires them to provide their 
cars with "secure" hand holds. Manifestly, it were better the act of 
congress had never been passed, for a car without any sort of hand 
holds would be préférable to one with insecure hand holds, — hand 
holds that give way and send the brakeman to his death. 

It is obvions from a considération of the testimony that the brake- 
man was not guilty of contributory négligence in seeking to support 
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himself by taking hold of the end hand holds, instead of those on the 
side. In référence to the défense of contributory négligence it may 
be observed : First, in the courts of the United States this défense is 
one which the défendant must prove; second, the rule is that, to es- 
tablish contributory négligence, "the évidence against the plaiutiff 
must be so clear as to leave no room to doubt, and ail the material 
facts must be conceded or established beyond controversy." Field, 
Dam. 519; Beach, Cont. Neg. § 447; Railway Co. v. Sharp, 27 U. S. 
App. 334, II C. C. A. 337, 63 Fed. 532; Railroad Co. v. Lowell, 151 
U. S. 209, 14 Sup. Ct. 281, 38 L. Ed. 131 ; Bluedorn v. Railway CÔ,, 
108 Mo. 439, 18 S. W. 1103, 32 Am. St. Rep. 615; Weller v. Railway 
Co., 120 Mo. 635, 23 S. W. 1061, 25 S. W. 532. 

The majority of the court seek to prescribe a rule of conduct for 
brakemen impracticable in practice, and contrary to the established 
usage and practice in such cases. The standard of care required of 
a brakeman is the brakeman's standard of care, and net the idéal 
standard of care of a judge reposing in security and comfort in an 
upholstered chair in his chambers. It is said the brakeman could 
hâve "walked to the place where the coupling was to be made, with- 
out delaying the train for a minute." If the hand holds are not to 
be used where the brakeman could walk to the place of coupling, it 
foUows logically that he must refrain from using them when he could 
reach the place of coupling by running. Such a standard of care nulli- 
fîes the act of congress altogether. If trains could only be operated 
and cars coupled and uncoupled by such idéal standards, a radical re- 
vision of railroad time-tables would be necessary. The remark of 
Lord Hatherly in delivering the judgment of the house of lords in 
Overend & Gurney Co. v. Gibb, L. R. S H. L. 494, is as applicable in 
this case as it was in that. He said : 

"What I dld intend to State In that ease was that I could not measure— 
«ud I think It would be a very fatal error In the verdict of any court of jus- 
tice to attempt to measure — the amount of prudence that ought to be exer- 
cised by the amount of prudence whlch the judge himself mlght thlnk, under 
.similar clrcumstances, he should hâve exercised." 

But the opinion of the majority or minority of this court upon this 
■question is quite immaterial. Whether the brakeman was guilty of 
contributory négligence, under the clrcumstances, was clearly a ques- 
tion of fact for the jury, and not one of law for the court. In the 
case of Jones v. Railroad Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L. Ed. 
478, the circuit court instructed the jury to render a verdict for the 
défendant upon the ground that the plaintifif had been guilty of con- 
tributory négligence, but the suprême court reversed the judgment. 
The court, speaking by Mr. Justice Miller, said : 

"But we thlnk thèse questions [of négligence] are for the jury to détermine. 
We see no reason, so long as the jury system Is the law of the land, and the 
jury Is made the tribunal to décide dlsputed questions of fact, why it should 
not décide such questions as this as wèll as others. • • » instead of the 
course hère purpued, a due regard for the respective functlons of the court 
and Jury would seem to demand that thèse questions should hâve been sub^' 
mltted to the jury, accompanied by such Instructions from the presiding judge 
as would hâve secured a sound verdict" 
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In the case of Raiiroad Co. v. Ives, 144 U. S. 409, 417, 12 Sup. Cl. 
679, 36 L. Ed. 485, the court said : 

"It Is only where the facts are sueh that ail reasonable men must draw 
the same conclusions from them that the question of négligence Is ever opn- 
sidered eue of law for the court" 

The proof is overwhelming that the wood in which the hand holds 
were inserted was soft, black, and rotten. The only inspection of the 
hand holds, if any was made, was a mère perfunctory, visual inspec- 
tion, Such an inspection does not satisfy the requirements imposed 
by law on a raiiroad company, either as to its own or f oreign cars. 

In Raiiroad Co. v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 L. 
Ed. 1188, the suprême court said: 

"That It was the duty of the railway company to ose reasonable care to 
see that the cars employed on Its road were In good order and fit for the 
purposes for whIch they were intended. and that Its employgs had a right to 
rely upon this being the case, Is too well settled to require anything but miere 
statement. That this duty of a raiiroad, as regards the cars owned by It, 
exists also as to cars of other railroads recelved by It, sornetimes deslgnated 
as 'foreign cars,' Is also settled." 

In Felton v. Bullard, 37 C. C. A. i, 94 Fed. 781, it was assigned for 
error that the circuit court refused to give this instruction: 

"If the defect was latent, — that is, one not visible, — the défendant is not 
liable. If the injury occurred for reason of such latent or Invisible defects." 

In overruling this assignment oî error, the circuit court of appeals 
of the Sixth circuit said: 

"The refusai to instruct In the words of the request Is now assigned as 
error. There was évidence tendlng to show that neither the brolien and 
rusted condition of one of the screws by which the grip iron was held to the 
wood of the car, nor the decayed condition of the wood surrounding this 
brolven screw, was visible from the siu-face. Indeed, the évidence strongly 
Indicated that no mère visual inspection would hâve disclosed the dangerous 
condition of this grip Iron. But would a mare visual Inspection of such an 
attachment be due and reasonable inspection of such an instruraentality? 
Was there no other ready means of ascertalnlng whether it was proiperly and 
safely attached, than a visual inspection? If the application of some force 
would disclose a dangerous weakness, ought not such a force to be applied? 
The grab iron was about two feet in leugth. If the weight of a man was 
thrown upon the end supported by the sound screw, It might hold. But if 
that weight was thrown upon the other screw, was it likely to Indicate any 
firmness? The facts were not volceless. They speak for themselves. The 
condition of the screw supporting one end, and of the wood Into whlch It 
was screwed, was such, as disclosed by examination after the accident, as 
to make It obvious that any strain thrown upon that end would disclose the 
weakness wlth whlch It was attached. Did the Inspection made Involve any 
strain upon the weak end of this grab Iron? If so, did he use It in such way 
as to really afCord a test of the flrmness of Its attachment? If the inspection 
made did not Involve such a physical test as was feasible, and calculated to 
disclose Just such an Inflrmlty as existed, would not a Jury be warranted In 
flndlng either that no physical test at ail was made, or that If made, It was 
so carelessly made as to be useless?" 

And in Gutridge v. Railway Co., 105 Mo. 520, 16 S. W. 943, the 
suprême court of Missouri said: 

"The fact that the wood is old and the screws are rusty would naturaUy 
suggest to an ordinarUy prudent man the propriety of a thorough inspection. 
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We cannot concnr In the contention that an inspecter oî a hand hold per- 
forais his duty, ander ail circumstances, by simply using his eyes to detect 
defects." 

And after citing authorities the court continues : 

"We quote thèse authorities to show that the master is not always, and 
niider ail circumstances, excused if he could not see a defect; and, if the con- 
ditions are such as would excite suspicion in a man of ordinary prudence, he 
must go furtlier and apply other tests. We know that machlnery, and the 
materials coinposlng It, may be tested in various ways. What the ordinary 
tests, as applied to railroad appliances, are, is not disclosed by this record; 
but we feel satisfled that looking Is not the only test. The master must use 
such reasonable tests to discover defects as ordinary prudence suggests. The 
amount of care required is measured by the circumstances of each case, de- 
pending upon the lîinds of machinery used, the rislcs incident to its use, and 
the hazard of the business in which it is used. Whetber the défendant could 
hâve discovered the defect in the hand hoid In this case by the exercise of 
ordinary care was a question for the jury, and not for the coiu't, to déter- 
mine." 

It is highly probable that the brakeman took hold of the end hand 
hold in order to be in the best position to signal the conductor. But 
whether this is so or not is quite immaterial. He was doing something 
he had an undoubted right to do, and that is customarily donc by 
brakemen in the discharge of Uke duties. Moreover, it is certain his 
death was due solely to the insecure hand hold. There is no prêteuse 
that he would hâve been injured if the hand hold had not given way. 
The détective hand hold was the proximate cause, and the sole proxi- 
mate cause, of the injury. Even if the deceased was guilty of any 
négligence, such négligence in no manner contributed to his injury, 
and the rule is well settled that "négligence which is not a proximate 
cause of the injury is not contributory négligence." Railroad Co. v. 
Mansburger, 12 C. C. A. 574, 65 Fed. 196. In Coasting Co. v. Toi- 
son, 139 U. S. 551, II Sup. Ct. 653, 35 L. Ed. 270, the suprême court 
say: 

"Contributory négligence wiU not exonerate défendant if it be shown that 
défendant might, by the exercise of reasonable care and prudence, hâve 
avolded the conséquences of plaintiff's négligence." 

If the brakeman had taken hold of the side hand hold, and it had 
given way, and he had been killed, as he might hâve been, the conten- 
tion of the railroad company, doubtless, would hâve been that he 
should hâve used the end hand hold, as that was better adapted to the 
discharge of ail his duties as brakeman, namely, riding, coupling, and 
signaling. But the question of contributory négligence, as well as 
that of négligence, is also one for the jury; and the évidence in the 
record in this case leaves no room to doubt that a jury would hâve 
found the railroad company guilty of négligence, and the brakeman 
not guilty of contributory negUgence. 

I again enter my protest against depriving suitors in this class of 
cases of their constitutional right of trial by jury, and, without hère 
repeating the arguments and citing the authorities in support oî my 
views, I refer to Railroad Co. v. Ellis, 4 C. C. A. 454, 54 P^ed. 481, and 
my opinions in Railroad Co. v. Whittle, 20 C. C. A. 196, 74 Fed. 296, 
and Myers v. Railway Co., 37 C. C. A. 137, 95 Fed. 460. 

The judgment of the circuit court should be reversed, and the cause 
remanded, with instructions to grant a new trial. 
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PACIFIO COAST CO. v. REYNOLDS et al. 

(Circuit Court ot Appeals, Xinth Circuit. March 17, 1902.) 

No. 696, 

t Shippins— Limitation of Liabilitt— Value of Stbandbd Vessbi,. 

Where a ship was stranded on a reef and so Injured as to termlnate 
her voyage, in order to secure the statutory limitation of liability the 
owner, wlien the vessel is not surrendered, must pay lier value as she 
lay upon the rocks, and the amount of her freight then pending, if any. 
Her value for sueh puiTpose is not alïeeted by the resuit of any sub- 
séquent salvage opérations, whether undertaken by the owner or others; 
and where at great risk, hazard, and expense the owner succeeded 
in releasing her and having her towed to a port where she was valued, 
there must be deducted from such vaJuation, for the purpose of flxing 
the measure of his liability in limitation proceedings, not only the ex- 
pense incurred In her rescue, but also an allowance on account of the 
risk and hazard of the salvage undertaking, which clearly afCectcd 
her value as she lay before sueh opérations were commenced.i 

2. Samb— Pbbioht Pbnding. 

In respect to the pending freight, whlch must be surrendered by a 
shipowner In order to secure the statutory limitation of liability, the 
law is that freight pending is freight earned; and when the voyage is 
broken up by the wrecking of the ship before reaching lier destination, 
there is ordinarily no freight earned, for, even though prepaid, in the 
absence of spécial contract, it may be recovered back by the shipper. 

8 Samb—Passagb Monet Ekceivbd from Passbuoeks. 

"Where a ship, at the time she was stranded and the voyage terminated, 
was carrying passengers, who had prepaid thelr passage under con- 
tracts providlng that In case of the loss of the vessel the passage 
money should not be refunded, such passage money must be considered 
the same as freight earned, and surrendered by the owner In proceed- 
ings for the limitation of liability; and no déduction can be made be- 
cause certain of the tickets were given to the passengers by the ship- 
owner, nor on account of a sum paid by sueh owner for the transporta- 
tlon of the passengers from the place of the stranding to their port 
of destination. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Geo. W. Towle, ]r., for appellant. 

Frecî W Fry, J. D. Jones, L. H. Wheeler, and Wm. J. Tuska, for 
appeJIees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The following statement of the case by 
counsel for the appellant is not questioned by counsel for the appel- 
lees : On and prior to the 2^d day of January, 1898, the Pacific Coast 
Company, a corporation, was the owner of the American registered 
Steel steamship Corona, 230 feet long, 35 feet beam, 14 feet mean 
draft of water when fuUy loaded, and of 1,492 gross, and 996 net, regis- 
tered tons measurement. That steamer, on January 23, 1898, and 
while on a voyage from Seattle to Juneau, and elsewhere in Alaska, 
with a full cargo and 250 passengers, ran upon a then unknown reef 

» Limitation of owner's liability, see note to The Longf ellow, 45 0. G A. 3Sl 
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of rocks near Lewis Island, in Arthur's Passage and British Columbia 
waters, where she thereafter lay, stranded and helpless, until rescued 
by her owners. The point where the steamer was stranded is in lati- 
tude 54 degrees north, and was exposed to the severe gales which, in 
the winter season, prevail in that locality. The reef upon which the 
steamer was stranded extends ont from Lewis Island for a little 
more than i,2oo feet, and is, at ordinary low tide, entirely submerged. 
At the extrême run out, that is, at the fuU and change of the moon, 
one small point of the reef, about 3 feet in diameter, projects about 
6 inches above water. Where the Corona lay there was 12 feet of 
water above the reef at low tide. The tide, at this point, always runs 
in the same direction, and rises and falls about 25 feet. Where the 
steamer struck was about 1,200 feet from the shore of Lewis Island, 
which is there précipitons, and within about 15 feet of the extrême 
end of the reef. The reef at that point is about 40 feet wide, with an 
abrupt drop, on the northerly side, of 30 feet, and on the southerly 
side of 35 feet. The position of the Corona on the reef was such 
that had she shifted her position slightly she might hâve capsized and 
gone out of sight. In stranding, the steamer seriously damaged her 
keel, frames, and plates, breaking jagged holes in her bottom and 
bilges, and she lay across the reef with her stem depressed at an an- 
gle of about 30 degrees, and with a port list of about 20 degrees 
the tide ebbing and fîowing through the steamer, which was sub- 
merged, at high tide, to within about 30 feet of her stem, and at low 
tide to about amidships. The keel of the steamer at the stern, the 
lowest point outside the reef, did not touch bottom by some 8 or 10 
feet. After the steamer was stranded her passengers were landed on 
Lewis Island and there cared for until another steamer, the Oregon, 
came along, when they were placed on board of that vessel, and, at 
an expense of $2,500, forwarded to destination. The master of the 
Corona and her mate, a watchman, and four seamen remained by the 
Corona, living in a shack on Lewis Island, — ail of the houses having 
been washed ofï the Corona in the heavy gales there prevailing, — 
until the arrivai of Capt. C. M. Goodall, on February 15, 1898. Prior 
to going there Capt. Goodall, acting for the owner of the Corona, 
had, at an expense of $17,000, procured a wrecking outfit, consisting 
of a small steamer, the Maude, and divers, engines, pumps, etc., at 
Victoria, B. C, but could not, owing to the Alaskan mining fever then 
on at Dawson, get a suitable steamer for the work, and for assist- 
ance was obliged to rely upon such Indians and squaw men as could 
be found near the wreck. With such assistance, and under such 
conditions, the work of rescue was prosecuted, with tlie resuit that 
the Corona was, on March 3, 1898, so far puniped out as to float, 
but she then listed so far over onto the steamer that was secured to 
tow her to the beach when she should float that the master of that 
steamer eut his lines and left the Corona to go where she would. So 
left, the Corona, by the greatest of good fortune, as it then appeared, 
swung around and landed longitudinally on the reef, with her stern 
resting about where her midships section had before rested, and her 
bow towards the shore of Lewis Island. On March 7, 1898, the water 
was agàin pumped from the Corona so that she floated, and, by the 
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assistance of two steamers, she was towed to Irving, on the Skeena 
river, six or sevea miles distant, to get her in a more sheltered posi- 
tion, so that her cargo could be shifted and her patchwork made suf- 
ficiently secure to justify an effort to tow the Corona to Port Town- 
send. Towing to Irving was, as testified by Capt. Goodall, an ex- 
tremely hazardous undertaking, as the holes in the bottom were only 
stopped with waste stuck through the bottom, and the sHpping out 
of one pièce of waste would probably hâve resulted in the total loss 
of the Corona. The cost of getting the Corona to Irving was $19,- 
500. At Irving the cargo was shifted, and the waste in the holes 
in the bottom strengthened by cernent backings from the inside, and, 
a tugboat of sufficient power having been secured from Victoria, the 
Corona was towed to Port Townsend, where she arrived on March 
17, 1898. At Port Townsend the Corona was still leaking so badly 
that the divers' services were there needed, and it was with difiiculty 
that the steamer's pumps handled the water so as to keep her afloat. 
After reaching Port Townsend the Corona was placed on the dry 
dock, at Quartermaster Harbor, where a survey was had and such 
temporary repairs made as were necessary to enable the steamer, at 
considérable risk, to be towed to San P'rancisco, the only place where 
the needed repairs could be made. The cost of getting the Corona 
from her stranded position to Port Townsend was $33,500, and the 
time consumed was from February 2 to March 17, 1898. The Corona 
was afterwards towed to San Francisco, and the total cost of getting 
the steamer from her stranded position to San Francisco was $35,- 
624.38. At San Francisco the hull, machinery, etc., of the Corona 
were thoroughly repaired, the steamer restored to her prior condition 
as far as possible at the Union Iron Works, at a cost for such re- 
pairs, exclusive of fumishings, of $94,403.96, or a total cost, in- 
cluding expenses of raising and towing and temporary repairs, of 
$130,028.34. There was also expended by the Pacific Coast Compa- 
ny, "for fittings, furniture, and supplies, to replace those lost by the 
stranding," the further sum of $17,983.63. The value of the Corona 
after she was so repaired and refurnished was $120,000. On April 
6, 1899, many suits Iiaving been commenced against the Pacific Coast 
Steamship Company to recover damages for losses alleged to hâve 
been sustained as the resuit of the stranding, the last-named Com- 
pany and the Pacific Coast Company filed in the district court of the 
United States for the Northern district of California their several 
pétitions for a limitation of their liability in the premises, and there- 
after such proceedings were had, on notice, as provided by the court, 
to ail parties interested, that on May 16, 1899, the said court, by its 
order, directed an appraisement of the Corona, and her freight pend- 
ing, and of the several interests of the petitioners therein, to be made, 
and referred the matter of such appraisements to George E. Morse, 
Esq., as a commissioner to take testimony, make findings, and report 
thereon. Pursuant to that order the taking of testimony was com- 
menced on July 10, 1899, and thereafter such proceedings were had 
that the said commissioner, on April 18, 1900, filed, in open court, 
his report and his supplemental report, in the premises, thereby find- 
ing and reporting that the cost of raising the Corona and towing 
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her to Port Towjisend was the sum of $23,500; that the cost of rais- 
ing the Corona, temporary repairs at Port Townsend, and towing 
to San Francisco was the sum of $35,624.38 ; that the total cost of 
raising, towing, temporary repairs, and permanent repairs made at 
San Francisco was the sum of $i30,028-.34; that there was expended 
"for fittings, furniture, and suppHes, to replace those lost by strand- 
ing," the further sum of $17,983.63 ; that the value of the Corona, 
her engines, boilers, machinery, tackle, apparel, furniture, etc., after 
she was completely repaired and refurnished, was the sum of $120,- 
000 ; that the value of the Corona, at the end of her voyage, to wit, 
as she lay stranded, was the sum of $9,500; that the value of the 
freight pending was the sum of $1 1 ,637.47, and that the Pacific Coast 
Company was the sole owner. Thereupon, and on April 21, 1900, 
the Pacific Coast Company served and filed its exceptions to such re- 
port, and the appraisements thereby made, upon the grounds, among 
others, that the several appraisements of value therein stated were 
excessive. After a hearing had on such exceptions, the said court, 
on November 30, 1900, by its order entered in such proceedings, 
overruled ail of such exceptions, and thereafter, on January 14, 1901, 
entered its final decree in the premises, whereby it was adjudged and 
decreed that the value of said Corona, as she lay stranded, was the 
sum of $9,500, and that the value of her freight then pending was the 
sum of $11,637.47, and that the limit of Hability of the Pacific Coast 
Company, in the premises, is the sum of $21,137.47, ^"d thereby or- 
dered the last-named company to give, within 30 days from the date 
of said decree, "a stipulation, with sufficient sureties to be approved 
by this court, for the payment of said sum of $21,137.47, or any part 
thereof, into court whenever the same shall be required." From that 
decree, the stipulation ordered not having been given, this appeal has 
been prosecuted by the Pacific Coast Company, upon an assignment 
of errors therein. 

The assignment of errors présents the questions: (l) What was 
the value of the steamship at the end of her voyage, that is, as she lay 
stranded on the reef? and (2) what was the value of her freight then 
pending? The law is well settled that in such cases as the présent one 
the owner, in order to secure the limitation of liability provided for 
'ay the statute, must pay the value of the ship at the time her voyage 
kvas ended and the amount of her then pending freight. The City 
of Norwich, 118 U. S. 468, 6 Sup. Ct. 1150, 30 L. Ed. 134. "If," 
said the court in that case, "by reason of the loss or sinking of the 
ship the voyage is never completed, but is broken up and ended by 
causes over which the owners hâve no control, the value of the ship 
^if it has any value), at the time of such bréaking up and ending of the 
voyage, must be taken as the owner's liability. In most cases of this 
character no freight will be earned, but if any shall hâve been earned 
it will be added to the value of the ship in estittiating the amount of 
the owner's liability. Thèse conséquences are so obvions that no at- 
tempt at argument can make them plaitier." 118 U. S. 492, 6 Sup. 
Ct. II 56, 30 h. Ed. 143. The court then proceeded to say: 

"If this vlew Is correct, It foUows, as a matter of course, that any salvage 
opérations, undertalien for the purpose of recovering from the bottom of the 
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sea any portion of the wreck, after the dlsastrous endlng ot the voyage as 
above supposed, can hâve no efifect on the question of the liablllty of the 
owners. Their liablllty Is flxed vrhen the voyage is ended. The subséquent 
hlstory of the wreck can only furnlsh évidence of Its value at that point 
of time. And It maires no difeerence, in this regard, whether the salvage is 
efCected by the owners or by any other persons. Having fixed the point 
of tlme at whlch the value is to be taken. the statute does the rest. It dé- 
clares that the liability of the owner shall in no case exceed the amount or 
value of the Interest of such owner in such vessel, and her freight then 
pending. If the vessel arrives In port in a damaged condition, and earns 
some freight, the value at that tlme is the measure of liability; if she goes 
to the bottom and earns no freight, the value at that time is the criterion. 
And the beneflt of the statute may be obtained either by abandoning the 
vessel to the creditors or persons Injured, or by having her appraisement 
made and paying the money into court, or glvlng a stipulation In lieu of it, 
and keeplng the vessel. This double remedy glven by our statute is a great 
convenlence to ail parties. It does not make two measures or standards of 
liability, for the measure is the same whichever course is adopted, but it 
enables the owner to lay ont money in recovering and repairing the shlp 
wlthout Increaslng the burden to which he Is subjected." 

Turning now to the findings of the commissioner, approved and 
adopted by the court below, we find that the value of the ship at the 
time her voyage was ended was fixed by taking the lowest estimate 
of her value at Port Townsend, to which place she was towed from 
the place of her wreck, made by any of the witnesses, which estimate 
amounted to $33,000, and deducting therefrom the actual cost of get- 
ting the ship to Port Townsend, which was found to be $23,500, thus 
leaving $9,500 as the value of the ship as she lay on the reef at the end 
of her voyage It is manifest that this elirainated from the problem 
any and ail risk or hazard attending the undertaking. The évidence 
in the case leaves no room for doubt that the risk and hazard were 
great The position of the ship on the reef was itself the strongest 
sort of évidence of that fact. And there was risk that, in the event the 
vessel could be successfully floated and repaired, the cost niight exceed 
her value when ail of that was donc. And the findings hère expressly 
show that such cost actually did exceed the value of the ship when the 
repairs were completed by more than $10,000. It is true that thi? 
subséquent history of the wreck is not conclusive évidence of the fact 
that she was of no value as she lay upon the reef, for the demand for 
ships at the time of the completion of her repairs and other considéra- 
tions may hâve entered into the question of her then value. But that 
the subséquent history of the wreck does furnish some évidence of its 
value at that time was expressly decided by the suprême court in the 
case of The City of Norwich, supra. Added to this is the undeniable 
fact that the owner actually risked the $23,500 that the findings show 
that it cost to get the ship from the reef to Port Townsend. This 
amount is more than double that fixed by the findings as the value of 
the ship as she lay upon the reef. Such cases admit of no exact rule 
for fixing values, but, the record in this case considered, we are of 
opinion that the latter amount should be reduced two-thirds ; that is 
to say, that the value of the ship at the time of the termination of her 
voyage should be fixed at $3,166.66. 

In respect to the pending freight, the law is that freight pending is 
114 F.— se 
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freight earned. Carv. Carr. by Sea (2d Ed.) § 547 ; The City of 
Norwich, supra ; The Scotland, 105 U. S. 24, 26 L. Éd. looi ; The 
Main v. Williams, 152 U. S. 122, 14 Sup. Ct. 486, 38 L. Éd. 381 ; The 
Abbie C. Stubbs (D. C.) 28 Fed. 719; In re Meyer (D. C.) 74 Fed. 
881. And freight is not earned until the goods are carried to and de- 
livered at the placé of destination. Authorities supra. And, further, 
freight paid in advance may, in the absence of a spécial agreement to 
the contrary, be recovered back if the voyage be broken up and the 
goods be not carried for any cause not imputable to the shipper. In 
re Liverpool & G. W. Steam Co. (D. C.) 3 Fed. 168; Brown v. 
Harris, 2 Gray, 359, cited with approval by the suprême court in The 
Main v. Williams, 152 U. S. 122, 14 Sup. Ct. 486, 38 L. Ed. 381. It 
results that the item of $3,867.47 for prepaid freight, wharf âge, and 
advance charges must be deducted from the amount the petitioner 
should be required to pay in order to secure the benefit of the statute 
limiting its liability, even if ail of the items entering into that charge 
can be properly regarded as freight. 

Included, also, within freight pending, as found and decreed by the 
court below, is the item of $7,770 prepaid passage money. It is in- 
sisted on the part of the appellant that passage money and freight are 
govemed by the same rules, and that the passage money was no more 
earned by the Corona than was the freight. There is in this case, 
however, this important distinction between the two items: In the 
contract between the owner and the passengers there was this express 
stipulation, to wit, "In the event of the loss or détention of the steamer 
during the voyage, the vessel, her owners or charterers, shall not 
* * * refund the amount of passage." This was not, as argued by 
counsel for the appellant, a collatéral contract, such, for instance, as 
a contract for Insurance upon the vessel or freight which, it was held 
in the case of The City of Norwich, supra, and in other cases, need 
not be surrendered by the owner in a limited liability proceeding, 
but the stipulation hère entered into and constituted a part of the 
contract of carriage itself. As therefore the passage money in ques- 
tion was prepaid under an express agreement that the owner of the 
ship should not refund it, notwithstanding a failure to deliver the 
passengers at the place of destination, we think it clear that it must 
be regarded as earned. It is urged, however, on the part of the ap- 
pellant, that in any event there should be deducted from the amount 
of the prepaid passage money the $2,500 expended by the owner in 
forwarding the passengers to their destination, as, also, the sum of 
$475 claimed to hâve been refunded by the owner to some of the 
passengers. It is said that the décision of the suprême court in the 
case of The Scotland, supra, requires this to be done. In respect to 
the $475 it appears from the évidence that the owner of the ship fur- 
nished to certain of its passengers tickets from Seattle to Skagway, 
aggregating that sum, taking from such passengers a receipt for the 
ticket declaring: 

"This ticket is furnlshcd me, not on acconnt of any obligation of the Com- 
pany to me, but as a donation to assist me in retumlng to Alaska. I hereby 
accept same aS above, and release said company from ail liability for loss i 
«ustained on steamer Corona." 
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The appeal to a court of justice of one who has made gifts, by which 
it is sought to make good the donations eut of third parties, must 
always fall upon deaf ears. The judgment of the suprême court in the 
case of The Scotland did afïirm that of the lower court in that case, 
wherein there was deducted from the prepaid passage money certain 
moneys returned to the passengers and certain money expended by 
the petitioner in taking care of them pending their reshipment. But 
in the case of The Scotland the contract of carriage contained no 
agreement, as does the contract in the présent case, expressly stipulat- 
ing that the passage money should not be refunded in the event of the 
loss or détention of the steamer dnring the voyage. The passage 
money in The Scotland case was therefore just as much subject to re- 
covery by the passengers for failure to carry them to the place of 
destination as was the money prepaid for the carriage of property, 
since each are governed by the same rules, and in neither was the 
amount prepaid earned. In the présent case the amount prepaid for 
passage was, by the express stipulation of the parties, made absolute 
and unconditional, and should, in our opinion, be regarded as earned. 

For the reasons stated the findings and judgment of the court below 
must be so modified as to reduce the value of the ship at the time of 
the termination of her voyage to $3,166.66, and the value of her then 
pending freight to $7,770, making the full limit of the petitioner 's 
liability $10,936.66, and, as so modified, the judgment is afifîrmed. 



tTNITED STATES v. TISDALB, U. S. Marshal. 

(Circuit Court of Appeals, Pifth Circuit April 29, 1902.) 

No. 1,098. 

1. United States Mabshals— Fées— Actions— Findings of Facts. 

In an action by a United States marshal against tlie United States 
to recover fées disailowed by tlie auditing department, a finding of 
facts by the trial Judge, merely reciting the service, and that the mar- 
shal was entitled to recover therefor, but not sufficiently specilîc to 
enable the appellate court to détermine the goverunient's liability, Is 
not a sufHclent compliance with Act Cong. March 3, 1887, requiring 
the court In such cases to file a written opinion settlng forth the spécifie 
findings of facts and Its conclusions of law. 

2l Same— Tkavel Fées— Single Trip. 

Where a marshal makes a trip to arrest an offender, and also to sub- 
pœna witnesses, and serves both warrant and subpœnas, it constitutes 
one trip, for which he may charge either mileage to the furthest point 
traveled or his actual expenses, but he may not charge both, nor can 
he charge mileage for part of the trip and actual expenses for the 
other part. 

8. Bame— Tkavel in Adjoining District. 

A marshal traveling into a district adjoining his own to make an ar- 
rest may recover for mileage actually traveled in his own district, 
or for the distance traveled in the adjoining district, if he travel there 
with a warrant, and Is deputized by the marshal of such adjoining 
district, who dlsclalms his fées in the case. 

4. Same— Endeavobinu to Makb Abkebt. 

Where a marshal endeavors to make an arrest, or actually makes a 
trip with a warrant to arrest an offender, but falls, because the d^ 
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fendant bas fled, the marshal may recover bis actual expenses, not ex- 
ceedlng $2 per day for eaeh day aetually spent 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

This suit was înstltuted under the act of congress entitled "An act to pio- 
vide for the brlnging of sults against the governicent of the United States, 
approved March 3, 18S7," by William H. Tlsdale, United Stiites marshal for 
the Middle district of Alabama, to recover from the United States certain 
fées and expenses alleged to bave been earned by the marshal and hls depu- 
tles, whlch sald fées and expenses had been disallowed by the proper audlting 
departmént of tbe United States. The pétition Is admitted to be in proper 
form, and Is accompanied by a blll of particulars, more or less definlte, show- 
Ing the amounts elaimed, and for what services. The answer of the United 
States dénies each and every statement, charge, averment, and allégation in 
said pétition contained, exeept certain formai averments not necessary to 
mention. On thèse pleadings, the court In due course entered the foUowlng 
flndlngs of fa et and law, to wlt: 

"(1) William H. Tlsdale was the marshal of the United States for the 
Middle district of Alabama from the 12th day of June, in the year 1893, 
untll the 24th day of September, In the year 1&97, and durlng ail of the 
tlme durJng whlch the services herelnafter mentloned were performed. 

Harry Adams, W, F. Adams, G. W. Black, G. L. Bender, Young Blake, 

CartwTlght, W. B. Clark, J. H. Draper, J. L. Domingus, J. A. Dudley, M. 
0. Gannt, H. R. Gay, Hlram Glbson, G. W. Haden, B. H. Hlll, J. W. 
Harmon, F. N. Holly, O. M. Hlll, .T. M. Johnson, John W. Powell, A. J. 
Phillips, G. W. Phillips, W^. L. Pool, W. C. Strlbllng, W. C. Starke, G. C. 
Sbields, G. W. Stevens, C. E. Taylor, and J. A. Ti'eadwell were deputy 
marslmls, duly appolnted, qualified, and actlng under the sald William 
H. Tisdale, marshal as aforesald, and while actlng as sueh deputy mar- 
shals performed the services and Incurred the expenses herelnafter shown 
at the Instance and request of the United States, for the sald William H. 
Tlsdale, marshal as aforesald, as foUows, to wlt: In twenty-one différent 
cases, the défendant was released on temporary bond pendlng an investiga- 
tion. At the termlnation of said investigation In each of said cases, the 
défendant was required to glve another bond for hls appearance to answer 
the charge. The court finds that In each of sald twenty-one cases a fee for 
taklng the last bond mentloned, at fifty (50c.) cents for each bond, is al- 
lowable,— total, $10.50. In flfty-one différent cases, the deputy traveled with 
a warrant for défendant and subpœnas for witnesses to the place of arrest. 
After arrestlng the prisoner, he served the subpœnas beyond the place of 
arrest. He charged mileage on the warrant from point where warrant 
was recelved to place of arrest and from the place of arrest he charged 
actual expenses In lieu of mileage in summonlng the witnesses. The deputy 
aetually expended money in serving subpœnas for the United States, for 
whlch no mileage has been allowed, and the amounts expended were, re- 
spectlvely, as foUows: ?1, Ç2.50, ?2, $10.42, $S.28, $2.40, $13.45, $10.25, $2, 
$3.75, $3, $3.25, $3, $3.75, $3.75, $10.25, $4.50, $14.46. $4.25, $8.75, $1, $2, 
60c., $13.45, $10.25, 75c., $2.25, $3, $8, $3.75, $2, $1.52, $1.80, $2.82, $2.39, 
$1.40, 60c., $2.20, $1.60. $1.50, 30c., $1.66, $8.17, $1.98, $3.10, $1.50, $2.15,— 
making a total of $195.10. In tlilrty-six différent cases, warrants were isstied 
in the Middle district of Alabama for défendants, who were arrested on 
sald warrants by one of the above-mentloned deputies In another district, 
and brought before a commlssloner In said Middle district, without a war- 
rant of removal, the prlsonérs belng willlng to corne without said warrant 
of removal. The marshal of sald other district in each case deputized the 
deputy of Marshal Tisdale to make the arrest, and disclalmed ail fées in 
each case. The mileage earned In each of sald cases waa, respeetlvely, as 
foUows: $7.50, $33.75, $10.86, $16.56, $15.78, $15.90, $16.56, $16.20, $15.78, 
$15.66, $3.06, $17.45, $9.84, $10.92, $9, $40.35, $37.78, $37.62, $53.52, $66.12, 
$54.54, $14.10, $5.71, 78c., $20.47, $7.64, $26.96, $40.02, $36.35, $11.33, $7.80, 
$11.10, $4, $22.20, $31.98, $12.06,— making a total of $757.25. In twenty- 
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two dififerent cases, a deputy was engagea a number of days In endeavorlng 
to make an arrest, and was in each case allowed for one day less than 
tbe court flnds the deputy was actually engaged. The court finds that 
tliere were twenty-two days In which tlie deputies were engaged not allowed 
for by the treasury department, and tbe court allows the same at $2 per 
day, making a total of $44.00. In twenty-four différent cases, tlie treasury 
department dlsallowed mileage in going to arrest and in returnlng with the 
prisoner, upon the ground that the route traveled was not the nearest prac- 
ticable route. The court finds in each of said cases that the route traveled 
was the usual and nearest practicable route, and allows the mileage dls- 
allowed by the treasury department in said cases, respectively, as follows: 
36c., $6.76, $6.24, $6.76, $6.76, $3, $1, $2.43, $3.96, $2.92, $2, $2.08, $2.34. $8.73, 
$4.48, $5.98, $5.20, $3.87, $3.01, $5.82, $3.48, $5.10, $9.50, $2.13,— making a 
total of $96.11. In twenty-seven différent cases, the mileage was disallowed 
by the treasury department because of the belief that tiie prisoner, when 
arrested, was not carried before the nearest commissioner. The court finds 
in each case that the prisoner was carried to the nearest commissioner, 
and that the mileage in said cases, respectively, was: $12, $15, $21.80, 
$18.80, $18, $18.80, $6.60, $14.60, $17, $14.60, $14.80, $9.80, $14.80, $12.20, 
$8, $9.60, $10.20. $10.20, $10.40, $6, $14, $14.80, $13.40, $9.20, $9.20, $13.40, 
$13.60,— making a total of $-350.60. The court flnds that it ordered the 
marshal, in order to préserve order, to employ an additlonal bailiff, making 
four în ail, and that this bailifiC was employed and served 15 days, $2 per 
day allowed,— $30.00. In four différent cases, the deputy actually made a 
trip with a warrant to arrest the défendant, but did not arres*" because tlie 
défendant had flown. The défendant was afterwards arrested, and mileage 
for the number of miles traveled when the arrest was made was paid, but 
mileage when the deputy failed to arrest was disallowed. The court flnds 
that mileage was earned on the trips made when the aiTest was not made, 
viz., $5.52, $8.88, $9.90, $1.08. making a total of $25.38. The court finds that 
a bench warrant, together with certifled copy of indictment, was issued 
from the Southern district of Georgla, and sent to the marshal of the United 
States for the Middle district of Alabama to arrest a défendant at Lafayette, 
in said Middle district of Alabama. The deputy arrested the défendant at 
Lafayette, and carried him before a commissioner, at Opelika, Alabama, and 
tlience, on order of removal issued by this court, to Georgla. The treasury 
department refused to allow mileage. The court flnds that the mileage is 
allowable, viz., $21.76. The court flnds that for lodging and feeding prisoner 
there wa? actually e-xperded on différent occasions, respectively, 75c., 75c., 
$1, $1, 25c. 25c., 25e., 25c., 50c., 25c., $3, 50c., $2.25, making a total of $11.00. 
The court flnds that Deputy Powell was forced to place bis prisoner in a 
calaboose of a town over night, and that the fées actually pald to the town 
authoritles amounted to $4. The amount allowed by the treasury department 
was $1. The court rules that the actual expense should be reimbursed, and 
allows the balance, viz., $3.00. The court flnds that Deputy Black went from 
Montgomery with revenue offlcers for the purpose of raiding a distiilery. 
The défendant was found actually running the distiilery, and arrested by 
the deputy, and carried to Montgomery, whcre a warrant was issued. Mile- 
age for the deputy and prisoner from the place of arrest to Montgomery 
Is allowed, viz., $14.40. The court flnds that deputies attended on hearings 
before commissioners flve separate days, for which nothing bas been paid, 
and allowance at $2 per day is made, $10.00,— making a grand total of one 
thousand flve hundred and fifty-elght dollars and sixty cents ($1,558.60). The 
court further flnds that not one of the Items hereinabove mentioned and 
allowed has ever been allowed or paid in any manner, and that ail of said 
items herein allowed and found to be due hâve been presented by said 
AVIlliam H. Tisdale, as marshal as aforesald, in his account, were regularly 
approved and allowed by the court and by the district attorney of the 
United States, but were disallowed by the accounting officers of the treas- 
ury of the United States. The court further flnds that each and ail of 
said services herein m'entioned and allowed for were actually performed, 
and that each and ail of the expenses herein mentioned and allowed were 
actually incurred, and the mileage actually earned, and that no part ol the 
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same has ever been pald, and therefore the court files the followlng as It» 
ûndingB of law: 

"(2) The court decrees and holds that under the provisions of the statutes 
of the United States regulatlng the fées to be paid and the expenses to be 
allowed to marshals of the United States in existence and in force at the 
time said services were rendered and said expenses incurred, the services 
and expenses herelnbefore menttoned and allowed for are, each and ail, 
proper charges agaiust the United States. It Is therefore ordered, adjudged, 
and decreed by the covirt that the followlng judgment and thls flnding of 
facts and law be entered upon the minutes of this court as the decree of 
the court in thls cause, viz.: It is ordered, adjudged, and decreed that 
William H. Tisdale, the petltloner, hâve and recover of and from the de- 
fendants, the United States of America, the full sum of fifteen hundred and 
fifty-elght dollars and sixty cents ($1,558.60), together with the costs in thls 
behalf expended. 

"Rendered in term time, this 23rd day of May, A. D. 1901. 

"John Bruce, 
"Judge of the District Court of the United States for the Middle District of 
Alabama." 

On the same day a bill of exceptions was allowed and flled, contalnlng 
exceptions to the flnding of facts as incomplète and obscure, and not a sub- 
stantlal compliance wlth the law, and also specificaUy excepting to every 
fact found on the same ground and to ail the flndings of law. The United 
States sued out this writ of error, asslgnlng as errors substantially the same 
matters set forth in the blU of exceptions. 

W. S. Reese and J. Sternfeld, for the United States. 
Thos. H. Watt, Alexander Troy and F. G. Caffey, for défendant in 
error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). The 
statute on which this suit is brought provides that "it shall be the duty 
of the court to cause a written opinion to be filed in the cause setting 
forth the spécifie findings by the court of the facts therein and the 
conclusions of the court upon ail questions of law involved in the case, 
and to render judgment therein." The first and second assignments 
of error are as foUows: 

"(1) The court erred in making the finding of facts of May 23, 1901, because 
It is incomplète, obscure, is not a substantlal compliance with the law, and 
because it does not comply with the act of March 3, 1887. 

"(2) The court erred in making up each and every flnding of fact set ont 
in the flnding of facts made hereln on May 23, 1901, because each item 
thereof is incomplète, obscure, Is not a substantlal compliance with the law, 
and because it does not comply with the act of March 3, 1887." 

The finding of facts in this case is not sufïiciently full and spécifie, 
in regard to many of the items allowed, to enable this court to déter- 
mine, even by référence to the bill of particulars attached to the péti- 
tion, whether any liability to the United States results therefrom; 
and the finding of facts as a whole is incomplète and obscure, and not, 
in our opinion, a substantial compliance with the law. Therefore the 
first and second assignments of error are well taken, and this renders 
It necessary to reverse the judgment of the circuit court and remand 
the cause for a new trial. 

On a new trial many of the questions argued in this hearing may 
not arise, but, at the same time, we deem it proper to partially dis- 
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cuss some of the items allowed on the former trial ; thus indicating 
certain facts necessary to be specifically found in order to détermine 
the government's liability. The court found that in 51 cases the 
deputy traveled with a warrant and subpœnas for witnesses, and an 
allowance of $195.10 is made, in addition to mileage, for expenses; 
but there is no spécifie finding as to the distance traveled, the mileage 
charged, nor the actual expense incurred, — thèse matters being cov- 
ered by finding that "the deputy actually expended money in serving 
subpœnas for the United States for which no mileage has been al- 
lowed." Where the marshal or his deputy travels with a warrant for 
the arrest of an accused person, and also with subpœnas for witnesses, 
and on the same trip serves both warrant and subpœnas, it constitutes 
one trip, for which the marshal may charge, at his option, either mile- 
age to the furthest point traveled or his actual expenses, but he may 
not charge both; nor may he divide the trip and charge mileage for 
part and his actual expenses for the other part. 

The court allowed $757.25 for mileage in making arrests in adjoin- 
ing districts on warrants issued in 'the Middle district of Alabama, 
without finding the travel in the adjoining district was on a warrant 
issued therein. The finding is not spécifie as to how much of the 
travel was within the Middle district of Alabama or how much was in 
the adjoining district. Where the marshal or his deputy, armed with 
a warrant for the arrest of an accused person, travels out of his dis- 
trict into an adjoining district, and there makes the arrest, he may 
recover his mileage for the distance actually traveled within his own 
district, and, further, for such distance as he may hâve traveled in the 
adjoining district, provided he there travels with a warrant and is 
deputized by the marshal of the adjoining district, who disclaims his 
fées in such case. 

Two items are allowed for "endeavoring," — one on the basis of mile- 
age, and one as per diem, without finding actual expenses and number 
of days engaged in regard to either. Where the marshal or his deputy 
is engaged in endeavoring to make an arrest, or actually makes a trip 
with a warrant to arrest an ofïender, but does not arrest, because the 
défendant has fled, he may be allowed, for so "endeavoring," his actual 
expenses, not to exceed $2 per day each day actually engaged. 

The judgment of the circuit court is reversed, and the case is re- 
manded. 



GEIFFIN T. AMERICAN GOLD MIN. CO. 

(Circuit Court of Appeals, NInth Circuit March 10, 1902.) 

No. 712. 

î. Vbkdor and Pubchaser — Action for Purchasb Monkt — Défenses. 

Plaintiff contracted to sell to defendant's asslgnor a minlng clalm, 
which he had loeated and to which he had made application for a 
patent, described In accordance with the survey thereof made by the 
government surveyor. He deposlted a deed In escrow, and agreed to 
prosecute his application and obtaln a final recelpt before the purchase 
money became payable. A portion of the daim as so surveyed over- 
lapped a placer claim owned by the purchaser, and to which it after- 
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■wai-d recelved a patent. Thereafter It filed a protest agalnst the Issu- 
ance of a patent for such portion of plalntlff's entry, on the gronnd tliat 
there was no known Iode or vein thereon at the time It was patented 
under the placer location. Thls issue was trled and decided by the 
land department In favor of the protestant, and plalntlff's entry was 
held for cancellatlon as to such portion of hls clalm, whlch Included 
about one-half Its surface area. Held, that such détermination was con- 
clusive, and, since hls contract was entlre, and he could not give title 
to the land sold and descrlbed in hls deed, he could not maintain an 
action for the purchase money. 

2. Mining Claim— Contest— Estoppbi, 

The fact that défendant had contracted to purchase a mlnlug claim 
from plalntlfC, condltloned upon the obtainlng of a patent therefor, did 
not deprive hlm of the right to contest the allowance of such patent 
as to a portion of the clalm whlch overlapped a prlor clalm owned by 
hlmself. 

In Error to the District Court of the United States for the Dis- 
trict of Alaska. 

R. F. Lewis, John G. Heid, and Alfred Sutro, for plaintifï in error. 
Lorenzo S. B. Sawyer, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This action was commenced November 20, 
1893, in the district court for the district of Alaska, by Martin W. 
Murray against the Nowell Gold Mining Company, to recover $25,- 
000, with interest, under and by virtue of a written contract enter- 
ed into August 21, 1891, by and between Murray and a corporation 
styled "Silver Bow Basin Mining Company." By that contract Mur- 
ray agreed and covenanted, for the considérations therein stated, to 
sell to the Silver Bow Company a certain mining Iode claim, sit- 
uated in the Harris mining district of Alaska, called the "Morris G," 
which the contract declared to be fully described "in the deed of the 
party of the fîrst part [Murray] to the party of the second part 
[the Silver Bow Company] of even date herewith, conveying said 
premises, and also the field notes of the United States deputy sur- 
veyor as set forth in the application of the party of the first part for 
a United States patent to said location known as the 'Morris G,' 
which application bears date the I3th day of August, 1891." The 
contract contained a further covenant on the part of Murray "to 
prosecute said application for a patent in the land office to a final 
destination [détermination], and upon the issuance of a receiver's re- 
ceipt for said ground on said application for a patent, and upon the 
payment of the sum of twenty-five thousand dollars as hereinafter 
set forth, the party of the first part [Murray] hereby covenants and 
agrées that the deed heretofore mentioned and set forth, which by 
agreement of the parties is placed in escrow in the hands of A. K. 
Delaney, shall be forwarded, together with such receiver's receipt, 
to the commissionér of the gênerai land office at Washington, with 
any necessary instructions of the party of the first part, to the end 
that the patent for said Morris G Iode may be issued to the party 
of the second part [the Silver Bow Company]." The agreement on 
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the part of the Silver Bow Company to pay for the claim thereby 
agreed to be purchased was as follows : 

"Five thousand dollars on the Ist day of .Tune, 1892, and twenty thousand 
dollars on the Ist day of August, 1892, prorided, that on the Ist day of June, 
1892, the said party of the first part shall hâve successfully prosocuted In the 
land office liis application for a pateat for sald promises, and shall hâve corne 
into possession under and by virtue of such proceedings in the land office 
ot a receiver's receipt, équivalent to a patent for said claim; but lu case the 
party of the first part shall not bave received said receiver's receipt for the 
Ist of June, 1892, then the whole sum of twenty-flve thousand dollars shall 
be payable on the Ist day of August, 1892, provlded, as bef ore, that the party 
of the first part shall hâve successfully prosecuted hls application for a pat- 
ent for sald promises and obtained said receiver's receipt. And It is further 
agreed that In case the proceedings upon said application for a patent shall 
not hâve been perfected, and the said receiver's receipt Issued, by the Ist 
day of August, 1892, the party of the second part hereby agrées, at any time 
within one year from said date, to pay the said party of the first part the 
sum of twenty-flve thousand dollars, the full considération price of the said 
promises, whenever within that time the said party of the first part shall 
deliver to the party of the second part such receiver's receipt, together with 
the deed above mentîoned and the sald necessary Instructions to the gênerai 
land office, whereby the patent to the said promises may be Issued by the 
gênerai land ofllce to the party of tha second part."' 

And tht contract concluded with this clause : 

"This agreement Is drawn In triplîcate, and collatéral thereto a deed of the 
party of the first part, conveying the said promises to the party of the sec- 
ond part, describlng sald promises by field notes of the United States survey- 
or, as set forth in said application for patent, and containing the usual cove- 
nants of warranty, and which sald deed, together with one triplicate of this 
agreement, Is placed In the hands of A. K. Delaney, In escrow, to be disposed 
of in accordance with the terms of this agreement, or returned to the said 
party of the first part In case such agreement is not finally perfected and 
carried ont, and one triplicate of tbis agreement Is delivered to each of the 
parties hereto, respectlvely." 

The complaint alleged, among other things, that on the I4th day 
of December, 1891, the Silver Bow Company, in considération of the 
sum of $5, and of the assumption in writing by the défendant Nowell 
Gold Mining Company of ail the contracts, debts, and obligations 
of the Silver Bow Company, the latter sold and conveyed to the 
Nowell Company ail of its property, rights, and assets within the 
district of Alaska, in considération of which the Nowell Company 
did, in and by a written agreement, annexed to and made a part of 
the complaint, assume, among other obligations, the contract of the 
Silver Bow Company with the plaintiff. Pending the action Frank 
W. Grilïîn was substituted as plaintifï, as successor in interest of Mur- 
ray, and the American Gold Mining Company was Hkewise substituted 
as défendant, as successor in interest of the Nowell Gold Mining 
Company, and the case continued as between thèse parties, standin< 
in the shoes, respectively, of the original parties to the action. Prior 
to the substitution of Griffin as plaintifif, an amended complaint 
was filed by Murray, in which it was alleged, among other things, 
that: 

"Although sald défendant has refused and still refuses to pay sald sum of 
twenty-flve thousand dollars, or any part thereof, neverthele.ss during the 
minirig season of 1894 said défendant went upon said Morris G Iode claim 
and took possession of the same, aud worked aiul mined said Morris 6 Iode 
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elalm, and removed therefrom large quantities of earth and grarel contaln* 
ing gold and other precious metals, aud stlll retalns undisputed possession 
of said clalm." 

The averments last quoted were put in issue by the answer of 
the American Gold Mining Company to the amended complaint, as 
vvell as the allégations in respect to the assumption by the Nowell 
Gold Mining Company of the obligations imposed on the Silver Bow 
Company by reason of its agreement to purchase and pay for the 
Morris G Iode claim. The only other défense interposed by the 
défendant American Gold Mining Company was that on the 30th day 
of June, 1894, Murray conveyed the Morris G Iode claim to the prés- 
ent plaintiff, Griffin, who has ever since remained the owner thereof, 
and that — 

"If It was ever bound, or could be held llable, on the contract between the 
plaintiff and the Silver Bow Basln Mining Company, yet it says that plain- 
tiff ought not to bave and malntaln thls suit against It, for that it is not 
true, as alleged by plaintiff, that he complled wlth ail the ternis and condi- 
tions of sald contract, and défendant especlally dénies said allégation or 
performance by plaintiff; that in ti'uth and In fact, while tmder the terms 
of sald contract plaintiff was to obtain a receiver's receipt, and give such 
instructions and perform such acts as were necessary to enable the Silver 
Bow Basln Mining Company to obtain a patent, to about thirteen (13) acres 
of ground embraced wlthin the exterlor limits of the said Morris G Iode 
as descrlbed In sald contract, yet the receiver's receipt finally given and 
entry allowed only embraced about six (6) acres of said ground; that the said 
ground embraced In the exterlor boundaries of said Morris G Iode claim as 
descrlbed In sald contract confllcted with prior valid minerai locations, to 
wit, with dlscovery claim, embraced In U. S. surveys Nos. 77, 78, 79, and 80, 
to the extent of about seven acres, whieh said prior locations were adjudged 
by the land department to bave the prior and better right to sald land so 
in coufliet. The précise extent and nature of sald conflict te shown In the 
plat hereto attached and made a part hereof." 

The case was tried with a jury, and a verdict returned for the de- 
fendant by direction of the court. The assignments of error présent 
the questions herèinafter considered, which are the only ones we 
deem it necessary to mention. 

On the trial the plaintiff ofïered in évidence the written agree- 
ment of the Nowell Gold Mining Company, by which for valuable 
consideràtiqns it undertook to assume the obligations of the Silver 
Bow Basin Mining Company in respect to the purchase of the Mor- 
ris G Iode claim, which agreement was excluded by the court below 
on objections thereto interposed by the défendant. In that there 
was manifest error, not only because the alleged making of that 
agreement was one of the important issues in the case, but also for 
the reason that it was contemporaneous with, explanatory of, and, 
indeed, by express référence, was made a part of, the deed from Mur- 
ray to the Silver Bow Company, which the court did admit in évi- 
dence. Whether or not the error so committed demands a reversai 
of the judgment dépends upon the view taken of other questions in 
the case. 

It appeared from the évidence that on the 4th day of October, 
18S0, the Discovery placer claim was located, by whom does not 
appear, and that an application for a patent therefor was fîled in the 
local land office October 19, 1888. Meanwhile, to wit, June 4, 1881, 
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the Morris G Iode claim was located by Murray, and so located as to 
include a portion of the surface of the prier placer location. Notice 
of the application for a patent for the placer claim was duly posted 
and published, and, no adverse claim being made, the claimant was 
on March 14, 1891, permitted to make minerai entry No. 32, em- 
bracing lots Nos. yj, 78, 79, and 80 of the government surveys, up- 
on which entry a patent was issued September 18, 1891. Notwith- 
standing the fact that the Discovery placer claim included about 
6.33 acres of what Murray located as the Morris G Iode claim and 
contracted to sell to the Silver Bow Company, he interposed no ad- 
verse claim or protest against the application of the placer claimant 
for a patent therefor. August 13, 1891, Murray filed his application 
for a patent for the Morris G Iode claim, notice of which was pub- 
lished from August 20 to November 12, 1891, during which time the 
claimant of the Discovery placer claim filed no adverse claim or pro- 
test, notwithstanding the fact that the Morris G Iode claim, as sur- 
veyed, covered 6.33 acres of the ground embraced by lots JJ, 78, 79, 
and 80 of the placer claimant. The resuit was that Murray was al- 
lowed to make minerai entry No. 39 for the Morris G Iode claim. 
But on the i6th day of December, 1891, the Silver Bow Basin Min- 
ing Company, patentée of the Discovery placer claim, filed its pro- 
test against issuing a patent upon the minerai entry 39 for the Morris 
G Iode claim ; the ground alleged being that : 

"There is no Iode or vein or rock In place bearing the preclous metals 
wlthin the exterior boundaries of sald part of said Morris G Iode claim which 
overlaps said lots numbered 77, 78, 79, and 80, as above described, knowB to 
protestant, and no veln, Iode, or rock in place bearing the precious metals 
was known at the time the said eompany, by its grantors, made application 
for patent for said placer claim." 

That question of fact, the évidence showed, was determined in 
favor of the protestant by the land department, and accordingly Mur- 
ray's minerai entry 39 was held for cancellation in so far as it con- 
flxted with the prior Discovery placer location, and the subséquent 
entry and patent of the Morris G Iode claim allowed only for about 
7 of the 13 acres Murray bound himself to convey. That the déter- 
mination of such questions of fact by the land department of the 
government is conclusive upon the courts has been so often decided 
as to render a citation of the cases unnecessary. There was, there- 
fore, no error on the part of the court below in refusing to submit 
to the jury, at the request of the plaintifï, the questions : 

"(1) Was the Morris G Iode or vein in existence at the date of the appll- 
-jation for patent for the Discovery placer claims, situated in Silver Bow 
basin, Alaska? (2) If so, was the Morris G Iode or vein known to exist within 
the boundaries of said Discovery placer mining claims at the date of the ap- 
plication for a United States patent fox said Discovery placer claims?" 

The contention on the part of the plaintiff in error that he and 
his predecessors in interest were prevented by the wrongful act 
of the predecessor in interest of the présent défendant from per- 
formance of the plaintiiï's agreement cannot be sustained. The Sil- 
ver Bow Company, in contesting the application of the Morris G 
Iode claimant, was put protecting its own prior placer location, and 



892 114 FEDERAL REPORTER. 

was Under no obligation of any character to stand by and permit 
the claimant of the subséquent Iode location to include therein a 
part of its ground. Thé case, in truth, was one in which the plain- 
tiff below contracted to sell what he did net own and could net con- 
vey, and, as the contract was entire, there was nothing left for the 
trial court to do, as the case was presented, but to instruct the jur\- 
to return a verdict for the défendant. The error first pointed out 
became immaterial, and the évidence in support of the alleged taking 
by the défendant of earth and gravel from the Iode claim was too 
indefinite and uncertain, even if material to the action brought. 
The judgment is afïirmed. 



MBXICAN CENT. RY. CO., Limited, v. HENDEESON. 

(Circuit Court of Appeals, Fifth Circuit Aprll 22, 1902.) 

No. 1.118. 

Mabter and Servant— Injubt to Ebtginbeb— Inspection op Engine— Duty 
OP Enginber— Instructions- Withdhawing Case from Jukv. 

An englneer, prier to reachlng repair sliops, dlscovered a defect, wliieh 
he indlcated at tlie shop by entry In a work book kept for the purpose. 
Before starting out, accordlng to the practice in the shops, he Inspected 
the work book, to ascertaln if the defecta had been repaired, and dls- 
covered that the marks had been erased, which indlcated that the 
needed repairs had been made. He assumed charge of his engine with- 
out an examination to détermine If the repairs had been in tact made, 
though he stated it was an engineer's duty to see If hls engine was In 
propea- condition. The defect had not been repaired, and the englneer 
was injured thereby. Held, that It was error to refuse, as practlcally 
withdrawing the case from the jury, an Instruction to find for défendant 
If the jury believed it was the engineer's duty to Inspect hls engine 
before starting out, and he did not make such inspection; that, had he 
made such inspection, as it was hls duty to do, he could bave discovered 
the defect, and avoided It; and that, by f allure to make the inspection 
and discover the defect, he was injured. 

Shelby, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This action was brought by S. H. Andergon, the défendant in error 
(plaintifC below), to recover damages of the Mexican Central Raiiway Com- 
pany, Limited, the piaintiff in error (défendant below), for personal Injuries 
alleged to hâve been recelved by the piaintiff whiie in the service of the 
défendant, and to hâve been caused by the defendant's négligence in the 
manner as stated in the pétition. The accident whlch it is alleged resulted in 
tlie plaintilï's injuries occurred in the republic of Mexico on August 20, 
1809, at whlch time the plaintifC was an englneer in the employment of the 
défendant. Briefly stated, hls pétition claims that one side of the stirrup 
on the tender waS broken, and that on arrlving at Cardenas with his engine, 
in the daytime of August 19, 1809, he did, as was hls duty to do, enter a 
inemorandum on the work book, calllng attention to the fact that the 
stirrup was ont of repalr; that he entered that mémorandum on the work 
book for the purpose of notlfying the défendant that the stirrup was out of 
repair, that it might be repaired before the engine was requlred again to 
be used; that at some time during the night of the same day, or early In 
the mornlng of the nest day, whiie it was still night, he was called to go 
out on the same engine; that he went to the worlv book, and found that his 
mémorandum had been erased, and he knew from that fact that the stirrup 
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had been repaired; that some tlme during that day, while out upon the 
road witb his englne, he attempted to use the stirrup, and in making the 
ftttempt, by reason of one side being broken, It gave way, and he was injured. 
The évidence on the trial which bears on the questions discussed xn the 
opinion is the testimony glven by the plaintiff, which the bill of exceptions 
shows substantially as foilows: "Plaintiff, S. H. Henderson, after being 
duly sworn, testified in his owa behalï as foilows, to wlt: Direct Examina- 
tlon by Buclvleir: "* * • i -^^as employed by the Meiican Central llail- 
way Company, Limited, In the capacity of locomotive engineer, a bout the 
20th day of August, 1899, at which tinie my leg was injured. This took 
place at Canon water tank. We were going towards a place called Cardenas, 
in Mexico. I got off the tank on the left side of the engine. I then stepped 
around on the right side of the engine. The two front engines gave a lurch 
for the first engine to take water, and I went to jump on the tank. I 
noticed in the moming that the work I had reported on the work book had 
been marked off. I stepped on this stirrup, and it broke, and I went against 
the edge of the tank, and it took the flesh clean ofï the bone. I noticed that 
this stirrup had been broken before. I made a report of It on the work 
book. This work book Is a book provided by the Company for any work 
to be done on the engines. We write out our report on the work book, and 
then, when we corne back to go to work, we generally always look and see 
what work is done. This had ail been scratched out of the work book, and 
I supposed that this work had been done on this step, together with the 
other work I had reported. This work book was kept on the desk in the 
roundhouse at Cardenas. Cardenas Is an Inspection station. They hâve an 
inspecter and master mechanlc there, whose duty It is to see that thèse 
repairs are made before the engine goes out on the road again. This is the 
foreman's duty. He is appointed by the master mechanlc. It is his duty 
to do this work. It is to be done by certain men, and it is his duty to see 
tbat the work is done. This is the duty of the master mechanic or those 
appointed by him. When I arrived there with my engine I discovered that 
one side of this step was broken, and I entered that fact upon the work 
book. I entered other memoranda at the tinte, to wlt, that other work was 
to be done. The work book at that time was at the workshop, on the desk, 
in CardenaF, in the republic of Mexico. * * • Any work that was to be 
done on the engine was to be reported in this work book. When the work 
was done, they would erase the mémorandum, so that any one examlning the 
work book afterwards would know from the fact of the erasure of the 
mémorandum that the work had been done. This was the custom estab- 
lished by défendant, and the way in which I always did my work. When- 
ever I got ready to go out, I consulted the work book, and the object of the 
erasure was to inform me that the step had been flxed. In this instance I 
saw the mémorandum erased, and supposed from that that the work had 
been done, and, acting upon that supposition, I did not examine the step. 
Mr. Fulton was the master mechanic at that time. * • * i -ç^as employed 
by the Mexican Central Rail way Company as an engineer. This was one 
of thelr Boggy engines. When I attempted to use tbis step of the Boggy 
engine I knew that the work had been erased off the book, and supposed it 
had been fixed. I did not know it had not been flxed. I made no examina- 
tlon myself. The engine was brought out to me in the night on the 19th of 
August at Cardenas. When I went to get on my engine at Canon water tank 
the train was moving back. I stepped on the stirrup, for the purpose of 
getting on the engine In the usual way, and when the train first jarred back 
I caught the handholds, and jumped it, as I usually would. I did this in the 
usual way of jumping on the train." Cross-exarainatiou by Davis: "* • * 
I could not tell you the exact time I left my engine at the roundhouse before 
I was injured, but it was on the 19th of August that I made out this report. 
I could not say as to the time of the day, but It was In the daytime. I went 
down the road on the night of the 19th, and came up on the morning of the 
20th. I do not know when I left the roundhouse with my engine. The 
reason I did not look at the engine and the step, Instead of the book, was 
that it had been flxed from an examination of the work book. I went to see 
where I was assigned. I went into the shop, and looked over the board 
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to see how many englnes were golng down. I flrst noted the book to see 
wliat worjs had been done. I looked on the book, and saw that this work 
had been erased, flrst by a pencll and then scratched. I don't mean that It 
was rubbed ont by an eraser. The reason why I didn't look at it to see if 
the repair had been made was because I snpposed the repair had been made. 
I didn't look to see whether it had been done. I coHld hâve seen whether 
or not the repair had been made had I made an examlnatlon of it. * * • 
Q. Isn't It the duty of the engineer to look over bis engine before going eut 
on hls runî A. The duty of the engineer is to look at his engine, oll her 
up, and get ready for the trlp. It is hls duty to look over it, and see that it 
is in proper condition, and to see that everythlng is ail rlght. Q. Had you 
looked over your engine at that time, would you bave seen whether or not 
the engine had been repaired? A. I didn't look over It this morning when I 
went down the hlll. Q. H you had looked for it, could you bave seen 
whetlier or not the work had been repaired? A. Yes, sir; but I saw that 
the work that was on the book had been scratched out of the book. I 
couldn't tell who dld scratch it ont. I could not tell you who ran the 
scratch through that, and whether it was done by mlstake or accident" Ke- 
dlrect examlnatlon by Buckler: "The object of erasing the memoranda was 
to show that the work was done to the engine. When I went to the mem- 
oranda I foimd that tbe same had been erased, the object of which was to 
inform me that the step had been flxed. This is the way the business was 
carrled on there, and the way I always did my work. If anything occurred 
to any of the machinery on the road, I made a meitorandum when I got to 
Cardenas, and it was my duty to enter it in the work book." PlalntifC, upon 
belngrecalled, testifled as foUows: Direct examlnatlon by Buckler: "* * * 
The repairs on the step that I, reported shonld be done were such as were 
nstially done at the sbop in Cardenas. I entered there wlth my engine on 
the 19th. The engine was put In the shop. When I got ready to go out, the 
euglne was brought out to me by the hostler, on the night of the 19th, and 
placed where I could go and get on it." PlalntifC agata took the stand, and 
testifled as follows: "When the engine was brought out upon the track 
by the hostler at Cardenas for me to take her out, it was flred up, watered, 
and so on, ready for the trip." 

The bill of exceptions further shows: "Ali the évidence being In, 
and both parties having rested, the défendant then and there, before the 
jury had retlred to conslder of their verdict, requested the court to give 
the following charge: 'Défendant asks the court to charge the Jury to 
tlnd a verdict for the défendant lierein,' which charge was refused by 
the court, and the défendant ♦ • ♦ duly excepted; ♦ ♦ ♦ and the 
défendant then and there, and before the jury had retired to conslder 
of their verdict, prepared and requested the court to give the following 
charge: The défendant asks the court to charge the jury as follows, 
to wit: Gentlemen of the jury, you are chargea that if you belleve from 
the évidence that it was the duty of the plaintiff to inspect hls engine 
before starting out on the road; that he did not make sueh iuspectioii; that, 
had he made such inspection, as It was hls duty to do, he could and would 
bave diseovered the defect in the step, and hâve avoided the injury; and 
that by reason of plaintiff's failure to make such inspection and discover said 
defect he was injured by said defective step,— you wlil flnd for défendant,' — 
which charge was refused wlth the following explanatlon: 'The foregoing 
charge is refused. In refusing it the court desires to make this explanation: 
While being satisfled that, as a gênerai proposition, and under proper facts, 
the charge embodies the law, yet plaintlffi's counsel having produced several 
authorities, among them Railroad Co. v. Nordell (Tex. Civ. App.) 50 S. W. 601, 
and Railroad Co. v. Amato, 144 U. S. 465, 12 Sup. Ct. 740, 36 L. Ed. 596, 
which appear to hold that under somewhat simllar circumstances the ques- 
tion was one for the jury, I concluded to submit it, although inclining to the 
View that a peremptory instruction should hâve been given for the défendant 
See, also, Railroad Oo. v. Babcoek, 154 V. S. 199, 14 Sup. Ct 978, 3S L. Ed. 
958. [Signed] T. S. Maxey, Judge.' " 

There was a verdict and judgment for the plaIntifC, and the défendant 
brought this writ of error. 
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T. A. Falvey and Waters Davis, for plaintiff in error. 
Millard Patterson and C. N. Buckler, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit JMges. 

McCORMICK, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The plaintiff in error assigns seven grounds on which it asks a 
reversai of the judgment of the circuit court. We deem it necessary 
to notice only two, — the third and fourth, as numbered in the as- 
signment. The first of thèse submits that the court erred in re- 
fusing the fîrst requested charge, namely, "The défendant asks the 
court to charge the jury to find a verdict for the défendant herein." 
The other is, "The court erred in refusing the second requested 
charge." It is shown in the statement of the case. The distin- 
guished and able counsel who hâve submitted a brief on behalf of 
the plaintiff in error hâve argued thèse assignments together, and 
treated them as practically équivalent to each other; that is to say, 
in their argument they consider their second request for instructions 
as, in substance, a request to withdraw the case from the considér- 
ation of the jury, and to direct, peremptorily, a verdict for the 
défendant. The explanation given by the trial judge of his action 
in refusing the second of the requested charges seems to indicate 
that he was of opinion that this charge would practically withdraw 
the case from the jury. We hâve very carefully examined the cases 
to which the trial judge refers, namely, Raiiroad Co. v. Nordell (Tex. 
Civ. App.) 50 S. W. 601, Raiiroad Co. v. Amato, 144 U. S. 465, 12 
Sup. Ct. 740, 36 L. Ed. 596, Raiiroad Co. v. Babcock, 154 Û. S. 
199, 14 Sup. Ct. 978, 38 L. Éd. 958, and agrée with him that thèse 
cases hold, under similar circumstances to those presented by the 
instant case, that the case was one for the jury. But we cannot 
concur in the suggestions of counsel for the plaintiff in error, or in 
the view which appears, by implication at least, to hâve been taken 
by the trial judge as to the character and effect of the second re- 
quest. It does not seem to us to withdraw from the jury the ques- 
tion that was vital on the trial, but, in our opinion, expressly and 
correctly submits it to the jury. Let us examine it. Its language is : 

"Tou are charged that If you believe from the évidence that It was the 
duty of the plaintiff to Inspect his engine before starting out on the road; 
that he dld not malie sucli inspection; that, had he made snch Inspection, as 
it was his duty to do, he could and would hâve discovered the defect in the 
step, and hâve avoided the injury; and that by reason of plaintifï's failure 
to malje such inspection and discover said defect he was injured by sald 
defectlve step, — you wlU flnd for défendant" 

The insistence of counsel for the plaintiff in error is that the 
testimony of the défendant in error shut the jury up to the one con- 
clusion, — that, under the circumstances in this case, the défendant 
in error owed the duty to himself and to his employer to make a 
différent inspection from the one which his proof shows him to hâve 
made, and that it concludes him, as an admission made as a witness 
on the stand, that he did not make such an inspection as was his 
duty, under the circumstances, to make before taking out the en- 
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gine. If the matter had been submitted to them under this requested 
charge, the jury might hâve so considered the plaintiff's testimony. 
But it can hardly be claimed that, on a considération of the whole 
testimony given by the défendant in error, no reasonable mind could 
reach a différent conclusion, or that the évidence is such that the 
trial judge must hâve thought it to be his duty to award a new 
trial in case the jury had reached a différent conclusion, and re- 
turned a verdict for the plaintiff. The only defect in the engine 
involved in this inquiry was the broken step. The plaintiff's testi- 
mony shows that he, while operating this engine, prior to reaching 
Cardenas on August içth, had discovered this defect ; that Cardenas 
was the place where such defects were to be repaired ; that in the 
due and regular discharge of his duty he gave notice thereof, in the 
manner required by the rules and practice of the company, to the 
agent of the company, whose duty it was to hâve the defect cor- 
rected and the step properly repaired ; that, in the regular discharge 
of his duty, and according to the ordinary and well-known practice 
in the shops of the plaintiff in error at Cardenas, he did, before 
starting out on the trip on which he was injured, look at the work 
book, to see if the defects which his inspection had discovered, and 
which he had reported, had been repaired, and that he thereby dis- 
covered, from the marks designed to show the fact to him, that the 
work had been donc and the needed repairs made. In answer to a 
categorical question the plaintiff did, indeed, say : "The duty of the 
engineer is to look at his engine, oil her up, and get ready for the 
trip. It is his duty to look over it, and see that it is in proper 
condition, and to see that everything is ail right." But this does 
not at ail indicate that the plaintiff, as engineer, was under any 
rule of duty not applicable in railroad opération to other locomotive 
engineers, or other than was binding on Nordell and on Munro, the 
engineers, respectively, in the Nordell and in the Babcock Cases, 
supra. The jury had the witness before them. His testimony was 
expressed to them, not alone in the arbitrary characters which con- 
stitute the words he used, but also by his manner in their use. What- 
ever may be the fact, it does not unquestionably appear on the sur- 
face of the language in which his testimony is reported to us that 
he thought, or that he intended to admit, or believed that he was 
admitting, that he had not donc, on the morning he started out with 
his engine, ail that his duty as an engineer and the rules and prac- 
tice of the company required him to do to satisfy himself that the 
step in question was in condition for use. We think the requested 
charge submits to the jury what the authority of the cases cited by 
the learned trial judge requires should hâve been submitted to them ; 
that its ténor and effect was not to withdraw the case from them, 
and to direct a verdict for the défendant ; and that it correctly states 
the law to be that, if they find from the proof that the plaintiff did 
not make such inspection of his engine as it was his duty to do, 
they must fînd a verdict for the défendant. 

It follows thât for the error in refusing the second requested 
charge the judgment of the circuit court must be reversed. As we 
hâve already said, we do not deem it necessary to consider now the 
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other matters suggested in the assignment of eirors, as the ques- 
tions presented may not arise on another trial. 

The judgment of the circuit court is reversed, and the cause is 
remanded to that court with direction to award the défendant a 
new trial. 

SHELBY, Circuit Judge (dissenting). I am constrained to dis- 
sent from the opinion m this case. The trial court refused to give 
the following charge : 

"Tou are chargea that If you belleve from the évidence that 5t was the 
duty of the plaintifï to Inspect hls engine before starting eut on the road; 
that he dld not make such inspection; that, had he made such inspection, 
as it was his duty to do, he could and would hâve dlscovered the defect in 
the step, and hâve avoided the injury; and that by reason of plaintifC's fail- 
ure to malje such inspection and discover said defect he was Injured by 
sald defective step, — you will find for the défendant." 

]n view of the évidence given by the plaintifï as a witness, the 
court below construed the charge to be a peremptory instruction to 
find for the défendant, and therefore refused to give it. In the 
opinion of this court the charge does not take the case from the 
jury. This différence of opinion as to its proper construction tends 
to show that it was not a proper instruction to give to the jury. 
Construed in the light of the évidence to which it relates, it is 
obscure and ambiguous. A trial court should not be reversed for 
the refusai to give a charge that is susceptible of two constructions, 
one of which is a correct and the other an erroneous statement of 
the law. I think the charge is contradictory and répugnant. In the 
first paragraph it leaves the question of the plaintifif's duty to the 
jury, — "if you believe from the évidence that it was the duty of the 
plaintifï to inspect his engine," etc. ; in the second paragraph it is 
stated that it was the plaintiff's duty to inspect the engine, — "that 
had he made such inspection as it was his duty to do," etc. The 
trial court should not be reversed for a refusai to give a charge 
which is either contradictory or ambiguous. The refusai of such 
instructions is always proper. In U. S. v. Jones, 8 Pet. 399, 414, 8 
L. Ed. 988, in declining to reverse the trial court for refusing to 
give requested instructions, Mr. Justice Story said : 

"The language used is equivocal, and admits of varions interprétations; 
and it is certainly the duty of a party aslting an instruction to express it 
with such certalnty as may not mislead either the coxirt or the jury." 

The cases from the state courts of last resort are to the same 
effect. Profif. Jury, 338, 345, 346; 11 Enc. PI. & Prac. 140, 141; 
Strohn v. Raiiroad Co., 99 Am. Dec. 127. 

The charge in question hère is construed by counsel and the trial 
court to be a peremptory instruction to iînd for the défendant. It 
may be conceded that this court is right in placing a différent con- 
struction on it. But a charge that is so contradictory and ambiguous 
that it may fairly be susceptible of such difïerent and conflicting 
constructions ought not to be given. When an instruction is so 
written that learned counsel and courts may fairly dififer as to its 
meaning, it would probably be misleading, and confusing to the 
114 F.— 57 
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jury. It is incumbent on a party seeking an instruction to put it 
in such clear, précise, and intelligible form as to leave no reasonable 
ground for niisapprehension by the jury as to its correct meaning. 
Unless the charge is so written, I do not think it is error for the 
tria^ court to refuse to give it. 

I therefore respectfully dissent from the opinion of the court. 
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(Circuit Court of Appeals, Elghth Circuit. Match 24, 1902.) 

No. 1,577. 

Railkoads — Négligence— Fbllow Servants— Firemen—Telegraph Opera- 
TOK— Construction op Statdtb. 

IJnder Sand. & H. Dlg. Ark. § 6248, declaring that the employés of a 
railway corporation shall not be considered fellow servants unless vi^ork- 
Ing together to a common purpose of the same grade and in the same 
department or service, a fireman, who was iujured by a collision of trains 
caused by the failure of a telegraph operator to deliver orders received 
by hlm from the train dispatcher, was not a fellow servant with such 
telegraph operator. i 

Sanbom, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

This was an action by Warren G. Furry, a railroad fireman, who sued his 
employer, the St. Louis & San Francisco Railroad Company, the plaintifC in 
error, for injuries sustalned In a collision between two freight trains on Oc- 
tober 17, 1897. The circumstances which occasioned the collision were 
thèse: Train known as second 38, on which the plaintlffi below was a fire- 
man, arrived at Springdale, Ark., at 8:.S5 a. m. on October 17, 1897, and took 
the side track at that station to await the passage of a south-bound passen- 
ger train. The freight train (second 38) was running north, and was under 
orders to meet a south-bound freight train at Rogers, a station some 10 miles 
north of Springdale. When It took the siding at Springdale, it ran to the 
north end thereof, so as to be in a position to run ont on the main track 
as soon as the passenger train went by, at which point the engine of the 
freight train was about one half a mile north of the station. While the 
freight train was standing on the siding, the telegraph operator at the sta- 
tion received an order directlng the two freight trains to meet at Springdale 
Instead of at Rogers. but the operator failed to notify either the conductor 
or the engineer of second 38 of this order, or to put up the customary red 
signal that orders were In hls hands, as It was his duty to do. In consé- 
quence of such neglect on the part of the operator, second 38 proceeded 
north on the main track, as soon as the passenger train had passed by, and, 
about two miles north of Springdale, came into collision with the south- 
bound freight, which had received the order to meet at Springdale instead of 
Rogers. As a resuit of the collision Furry was horribly burned and other- 
wlse injured, so as to cripple hlm for Ufe. In conséquence of thèse facts 
the Jury awarded hlm damages In the sum of $16,000. To reverse that judg- 
ment, the railroad company brought a wrlt of error. 

1 Who are fellow servants, see notes to Railroad Co. v. Smith, 8 C. C. A. 
668; Railway Co. v. Johnston, 9 O. C. A. 596; Flippin v. Kimball, 31 C. O. A. 
286. 
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L. F. Parker and B. R. Davidson, for plaintiff in error. 
Samuel R. Chew and Joseph M. Hill (Henry Fitzhugh, on the brief 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges, 

THAYER, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

On February 28, 1893, the législature of the state of Arkansas 
passed an act, the material parts of which, as now contained in 
Sand. & H. Dig. St. Ark., are as foUows : 

"Sec. 6248. Ail persons engagea In the service of any rallway corpora- 
tions, foreign or domestic, dolng business in this state, wlio are entrusted 
by such corporation wlth the authority of superintendence, control or com- 
mand of other persons in the employ or service of such corporation, or with 
the authority to direct any other employé, In the performance of any duty of 
such employé, are vice-principals of such corporation, and are not fellow- 
servants with such employé. 

"Sec. 6349. Ail persons who are engaged In the common service of such 
railway corporations, and who, while so engaged, are worliing together to a 
common pnrpose, of same grade, neitlior of such persons being entrusted by 
such corporations with any superintendence or control over their fellow em- 
ployés, are fellow servants with each other; provided, notliing herein con- 
tained shall be so construed as to malie employés of sucli corporation in tlie 
service of such corporation fellow sei'vants with other employés of such cor- 
poration engaged In any other department or service of such corporation. 
Employés who do not corne wlthin the provisions of this section shall not be 
considered fellow servants." 

This statute is the same, in substance, as one which was enacted 
by the législature of the state of Texas on March 10, 1891, and it 
has since been adopted, in substance, by the législature of the state 
of Utah (Rev. St. Utah, 1898, §§ 1342, 1343), and possibly in some 
other States. On the trial of the case it was admitted by both par- 
ties that the plaintifï and the engineer of his train were free from 
any fault or négligence contributing to the collision; that the de- 
fendant company's train dispatcher for the division of the road on 
which the collision occurred was likewise without blâme; and that 
the disaster was occasioned solely by the neglect of the défendant 's 
telegraph operator at Springdale to communicate to the conductor 
and engineer of freight train second 38 the fact that an order had 
been received directing that train to meet the south-bound freight 
train at Springdale instead of meeting it at Rogers. The question 
to be decided, therefore, lies within a narrow compass, the question 
being whether, under the aforesaid statute, Furry, the iîreman, and 
the telegraph operator at Springdale, were fellow servants, as the 
défendant company contends, or whether, by reason of the statute, 
they cannot be regarded as occupying that relation ; this latter being 
the view which was entertained by the trial court. In the décision of 
this question, which turns entirely upon the construction of the local 
statute and a considération of the purpose which underlies it, it will 
not aid materially to consider what would be the relation of the two 
employés in the absence of the statute. We accordingly pretermit 
any discussion of that question, being willing to concède, as counsel 
for the défendant in error concède, that but for the statute they would 
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be fellow servants, within the fédéral adjudications on that subject 
and according to the doctrine which formerly prevailed in the state 
of Arkansas. The question now is, what rule did the législature 
which enacted this statute intend to prescribe? What was the pur- 
pose of the enactment? When that purpose is discovered our duty 
is to give the statute the effect which it was intended to hâve, instead 
of nullifying it by construction. 

It is well known to the profession that the fellow-servant doctrine, 
so termed, which was fîrst enunciated in Priestly v. Fowler, 3 Mees. 
& W. I, and in this country in Farwell v. Railway Corp., 4 Metc. 
(Mass.) 49, 38 Am. Dec. 339, and in Murray v. Railway Co., i McMul. 
385, 36 Am. Dec. 268, although generally followed in the United 
States, has been applied, in some states, with important qualifications 
not recognized in other states. For example, it was early held in 
some states, and the rule is still adhered to, that persons in the em- 
ploy of the same master are not fellow servants, although the labor 
that they respectively perform tends to the accomplishment of the 
same gênerai object or enterprise which the employer has in view, 
provided they work in différent departments of the service and do 
a différent kind or class of work, which does not bring them into 
habituai association with each other. This qualification had become 
ingrafted, in several states, on the fellow-servant doctrine, as it was 
first enunciated, prior to the adoption of either the Arkansas or Texas 
statute. Railroad Co. v. Moranda, 93 111. 302, 34 Am. Rep. 168; 
Stafford v. Railroad Ce, 114 111. 244, 2 N. È. 185; Railroad Co. v. 
Snyder, 117 111. 376, 7 N. E. 604; Cooper v. Mulîins, 30 Ga. 150, 76 
Am. Dec. 638; Railroad Co. v. Collins, 2 Duv. 114, 87 Am. Dec. 486; 
Madden's Adm'r v. Railway Co., 28 W. Va. 610, 621, 57 Am. Rep. 
695 ; Railroad Co. v. De Armond, 86 Tenn. 73, 78, 5 S. W. 600, 6 
Am. St. Rep. 816. The fellow-servant doctrine had also undergone a 
further modification in several states, prior to 1893, by the adoption 
in those states of what is known as the superior servant rule, in vir- 
tue of which two employés of the same master are not regarded as 
fellow servants if one is placed in a position of subordination under 
the other and is subject to his orders and control in such a way that 
the one exercising the power of control may reasonably be regarded 
as exercising the functions of the master. This doctrine once met 
with the approval of the suprême court of the United States (Railroad 
Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787), and is 
upheld in many judicial opinions, as will appear by a référence to the 
cases cited under section 43 of McKinney, Fel. Serv. In view of the 
great contrariety of opinion prior to 1893, and the strong disposition 
manifested at that time, in some quarters, to modify the fellow-serv- 
ant doctrine as at first enunciated, and in view of the fact that it had 
been modified in some states in the respects above mentioned, we 
hâve no doubt that it was the intention of the législature of the state 
of Arkansas, when it enacted the statute above quoted, to adopt the 
departmental limitation of the fellow-servant doctrine, as well as the 
superior servant rule, to the full extent that thèse doctrines were 
then recognized in other states. No other reasonable view of the 
purpose of the lawmaker, in our judgment, can well be taken. Arkan- 
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sas was one of the states whose courts, up to the time that this stat- 
ute was enacted, had declined to adopt the departmental limitation 
or the superior servant doctrine. Railway Co. v. Triplett, 54 Ark. 
289, 298, 15 S. W. 831, 16 s. W. 266; Fones v. Phillips, 39 Àrk. 17, 
43 Am. Rep. 264 _; Railway Co. v. Shackelford, 42 Ark. 417, 420. 
The législature evidently proposed to effect some change in the law 
as it had been previously declared and enforced by the courts of that 
State, as otherwise there was no need of further législation ; and our 
conclusion, based upon the aforesaid considérations, as well as upon 
the ianguage of the statute itself, is that it intended to adopt the 
superior servant rule, also to approve and adopt the departmental 
limitation of the fellow-servant doctrine. 

It follows from what has been said that, in determining whether 
Furry and the telegraph operator at Springdale were fellow servants 
within the meaning and intent of the Arkansas statute, we must per- 
forée give spécial weight to the adjudications in those states that hâve 
adopted both of the modifications of the fellow-servant doctrine above 
mentioned. Our attention has only been directed to one case (Rail- 
road Co. v. Becker, 6y Ark. i, 53 S. W. 406, 409, 46 L. R. A. 814, 
yj Am. St Rep. 78), where the local statute has been referred to 
at length and construed by the suprême court of the state of Arkan- 
sas, whose construction of the statute, as a matter of course, is bind- 
ing upon this court. In that case the question arose whether a fire- 
man on an engine and an inspecter and repairer of engines at a 
divisional point were fellow servants within the terms of the statute. 
It appeared that when the engine on which the fireman worked was 
at the roundhouse, where the inspecter was stationed, he and the 
in.spector were under the orders of the roundhouse foreman in the 
mechanical department, and that both had certain duties to perform 
with respect to the engine; but while the fireman was on the road, 
he was in the operating department, although even then he was sub- 
ject to be discharged by the roundhouse foreman, With référence 
to their relation the court said : 

"When Becker [the fireman] was at Thayer [the divisional point], hls 
and Johnson's duties were différent, and were not such as to associate and 
bring them together in their worlî, eseept casually, when they might worlc on 
Beclser's engine at the same time, Beclier cleaning and Johnson inspecting or 
repairing. They oould not be said to hâve been worliing together, except when 
and so long as they were so casually engaged. Their working together was 
not suflScient to constitute them associâtes in labor any longer than it con- 
tinued, no more than the casual meeting of Indlviduals for short periods of 
tim« could constitute them associâtes. As they were not working together 
in the same department at the time the accident occurred, it follows that 
they were not fellow servants at the time when Becker was injured." 

This extract from the opinion is important, in that it clearly indi- 
cates that, as the statu*^ is understood and interpreted by the court 
which delivered the opinion, persons employed by a railroad corpora- 
tion in the state of Arkansas are not fellow servants unless they habit- 
ually work together, that is, in juxtaposition, to a common purpose, 
nor unless they are employed in the same department. The Ianguage 
of the statute undoubtedly warrants this construction, because in one 
paragraph it déclares that those are fellow servants "who are engaged 
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in the common service * * * and * * * are workîng together 
to a common purpose," while the proviso to the same section déclares 
that "nothing herein contained * * * shall be so construed as 
to make employés * * * fellow servants with other employés 
* * * engaged in any other department or service." Better lan- 
guage than this could hardly hâve been chosen to formulate the doc- 
trine which prevails in Illinois, sometimes termed the "doctrine of 
consociation" ; namely, that two persons in the service of the same 
master are not to be esteemed fellow servants unless their duties are 
such as to bring them into habituai association with each other, so 
that they will exercise a mutual influence upon each other, tending 
to inspire caution and insure each other's safety. Steel Co. v. 
Shields, 134 111. 209, 213, 25 N. E. 569; Railway Co. v. Moranda, 93 
lil. 302, 315, 34 Am. Rep. 168. 

Turning to décisions in the state of Texas, which was the first to 
adopt the Arkansas statute, and whose décisions upon the act must, 
for that reason, be regarded as very persuasive, we find it to be held 
(Railway Co. v. Whitlock [Tex. Civ. App.] 41 S. W. 407) that an en- 
gineer on a road engine who ran his engine into a yard that was under 
the control of a yardmaster, for the purpose of taking out a train 
which had been made up, and who was injured by reason of the négli- 
gence of those employés in the yard whose duty it was to make up 
trains, might recover against his company, because the persons work- 
ing in the yard, under the direction of the yardmaster, were not fellow 
servants of the engineer, although, when the latter came into the yard 
with his engine, he passed, for the time being, under the jurisdiction 
of the yardmaster. This décision was based on the ground that the 
engineer and the persons employed in the yard were not "working 
together to a common purpose" in the statutory sensé. In another 
case (Railway Co. v. Harding [Tex. Civ. App.] 33 S- W. 373), it 
was held that an engineer on a road locomotive, who was under the 
control of the yardmaster, and who ran into a railroad yard and was 
there injured, was not a fellow servant of employés in the yard, who 
were under the supervision of the yardmaster, because they did not 
work in the same department, and for the further reason that the 
engineer of the road engine and the yard men were not working 
together to a common purpose. It has also been held in that state 
that a member of a day crew, who were employed to unload ties which 
the members of a night crew removed, and who was injured by the 
falling of certain ties which the night crew had negligently left stand- 
ing, was not a fellow servant of the members of the night crew, be- 
cause they were not working together at the same time and place 
and to a common purpose. Railroad Co. v. Echols (Tex. Civ. App.) 
41 S. W. 488, 491. See also Railroad Co. v. Talley (Tex. Civ. App.) 
39 S. W. 206 ; Masterson v. Railway Co. (Tex. Civ. App.) 42 S. W. 
looi ; Railway Co. v. Warner (Tex. Sup.) 35 S. W. 364. 

Our attention has been directed to the fact that the words "work- 
ing together," as employed in the Arkansas statute, are supplemented 
in the Texas statute (vide Laws Tex. 1893, p. 120), by the further 
words "at the same time and place"; but we are not able to regard 
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tliis change of phraseology as warranting a différent interprétation 
of the two statntes. It is most likely that the words "vvorking to- 
gether to a common purpose" were regarded as expressing the same 
rule intended to be expressed by the Texas statute, in a more concise 
form. 

It is a circumstance worthy of notice that before the Arkansas stat- 
ute was adopted it had been held in those states like Illinois, whicli 
accepted the fellow-servant doctrine only in a modified form, that a 
section man working on a raiiroad was not in the same department 
as a fireman or engineer, and hence that the two were not fellow 
servants (Raiiroad Co. v. Moranda, 93 111. 302, 34 Am. Rep. 168; 
Raiiroad Co. v. Erickson, 41 Neb. i, 59 N. W. 347, 29 L. R. A. 137) ; 
that a station agent is not in the same department as a conductor 
(Raiiroad Co. v. Snyder, 117 111. 376, 7 N. E. 604); and that a tele- 
graph operator and an engineer are not in the same department, 
and hence are not fellow servants (Madden's Adm'r v. Raiiroad Co., 
28 W. Va. 610, 621, 57 Am. Rep. 695 ; Raiiroad Co. v. De Armond, 
86 Tenn. 73, 78, 5 S. W. 600, 6 Am. St. Rep. 816). In a récent case 
decided by the suprême court of the state of Tennessee, it is held 
that a conductor of a freight train, who assists in svvitching cars at 
a station, is not a fellow servant of the station agent, because they 
are employed in différent departments of the service. Raiiroad Co. 
V. Jackson (Tenn.) 61 S. W. 771. Moreover, it has been decided in 
Ohio, which has adopted a statute somewhat like the Arkansas stat- 
ute, defining who are fellow servants, that, when the act speaks of 
"departments or branches of service," the term "department" should 
not be limited so as to include only those large divisions of work 
which may be created by a raiiroad company for its own convenience, 
but that the terms should be understood to refer to those more minute 
subdivisions of the work "which concern the daily duties of the em- 
ployés"; and in accordance with that view it was held by the su- 
prême court of Ohio that an engineer of one train was in a separate 
branch or department of the company's service from a brakeman of 
another train belonging to the same company. Raiiroad Co. v. Mar- 
grat, 51 Ohio St. 130, 37 N. E. 11, 14. See also Raiiroad Co. v. 
Warner (Tex. Sup.) 35 S. W. 364, 366, wherein it was said by the 
suprême court of Texas, "The words 'department' or 'service' [as used 
in the statute of that state] merely mean a subdivision of business, 
as running a train, clearing away a wreck, repairing a track," etc. 

Witbout pursuing the subject at any greater length, we are forced 
to conclude that Furry and the de'fendant's telegraph operator at 
Springdale, by whose fault the collision was occasioned, were not fel- 
low servants, because, within the meaning of the Arkansas statute, 
they were not "working together to a common purpose"; the work 
which they did being of an entirely différent character, which only 
brought them together casually. We are also disposed to think that 
the two employés were not engaged in the same "department or serv- 
ice" of the corporation, within the true intent of the statute. As this 
was substantially the view which was entertained by the trial court, 
the judgment below is afïîrmed. 
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SANBORN, Circuit Judge (dissenting). I am unable to assent to 
the views expressed or the conclusion reached by the majority of the 
court, because in my opinion the local telegraph operator and the 
fireman were within the true meaning of the statute of Arkansas 
'"working together to a common purpose," — the purpose of operat- 
ing the trains of the company, — and were engaged in the same "de- 
partment or service," namely, the operating department or service, 
when the accident occurred. Thèse are the reasons which hâve 
forced my mind to this conclusion : 

1. The Arkansas statute was enacted in 1893. The terms "depart- 
ment" and "service" in that statute are obviously interchangeable, 
and hâve the same meaning. One who is in the same department is 
in the same service, and vice versa. The ordinary, usual, and ac- 
cepted meaning of the term "department" in the state of Arkansas, 
when the statute was passed, as applied to the business of a railroad 
company, was one of the great natural divisions of that business, 
such as the operating department, the auditing department, or the 
légal department. It is probably not too venturesome a statement to 
say that, if ail the people of that state had been separately requested 
to state the meaning of this term, more than 95 per cent, of those 
who answered at ail, legislators and constituents alike, would hâve 
thus defined it. To the same extent the usual and accepted meaning 
of those employés who were "working together to a common pur- 
pose" for the same master was those who were working in the same 
department or service to accomplish the common end of the business 
of that department, to operate the railroad, to audit its accounts, or 
to protect the légal rights of the company. 

2. This was the authoritative légal définition and meaning of thèse 
terms when this statute was enacted, a définition and a meaning which 
the décisions of the suprême court of the United States had expressly 
ascribed to them, while a décision of the suprême court of Arkansas 
had as clearly repudiated the théories of the courts of Illinois, Geor- 
|;ia, Kentucky, Tennessee, and Texas on this subject, which the ma- 
jority now invoke. Railroad Co. v. Baugh, 149 U. S. 368, 384, 389, 
13 Sup. Ct. 914, 37 L. Ed. 772 ; Railway Co. v. Triplett, 54 Ark. 289, 
295, 296, 15 S. W. 831, 16 S. W. 266; Railway Co. v. Conroy, 175 
U. S. 323, 337, 20 Sup. Ct. 85, 44 L. Ed. 181 ; Railway Co. v. Peter- 
son, 162 U. S. 346, 355, 16 Sup. Ct. 843, 40 L. Ed. 994; Oakes v. 
Mase, 165 U. S. 363, 364, 17 Sup. Ct. 345, 41 L. Ed. 746; Railway 
Co. V. Harably, 154 U. S. 349, 357, 14 Sup. Ct. 983, 38 L. Ed. 1009 ; 
Railway Co. v. Frost, 21 C. C. A. 186, 74 Fed. 965, 967; Railway Co. 
V. Camp, 13 C. C. A. 233, 65 Fed. 952-964; McKaig v. Railway Co. 
(C. C.) 42 Fed. 288-291 ; Wright v. Railway Co. (C. C.) 80 Fed. 261, 
The suprême court of the United States had said : 

"Ail enter into the service of the same master, to fmtter his Interests in 
the one enterprise. Each knows when entei'lng into that service that there 
Is some risli of injury through the négligence of other employas, and that 
rlsk, which he knows exlsts, he assumes In entering into the employment. 
• * • That the runnlng of an angine by Itself is not a separate branch 
of service seems perfectly clear. The tact Is, ail the locomotive enginea of 
a railroad company are in the one department,— the operating department; 
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and those employed In runnlng them, whether as englneers or flremen, are 
engagea In a common emploj'ment, and are fellow servants." Eailroad Co. 
V. Baugh, 149 U. S. 384, 389, 13 Sup. Ct. Ô14, 37 L. Ed. 772. 

The suprême court of Arkansas had carefully considered and re- 
pudiated the théories of departments and consociation promulgated 
by the courts of llHnois, Georgia, Kentucky, and Tennessee, because, 
as that court said, "it leads to confusion and possible absurdities." 
Railway Co. v. Triplett, 54 Ark. 289, 295, 15 S. W. 831, 16 S. W. 266. 

3. When thp statute was passed there was no defînite me^ning 
to the terms in question other than that ascribed to them by the su- 
prême court and generally accepted. The décisions in IlKnois, Geor- 
gia, Kentucky, Tennessee, and Texas on this subject are inconsistent, 
confused, and irreconcilable. No rational définition of those "work- 
mg together to a common purpose" or of the "same department or 
service" can be conceived that will reconcile them. Witness the dé- 
cisions that an engineer of one train is not in the same department 
as a brakemari of another train employed by the same company 
(Railroad Co. v. Margrat, 51 Ohio St. 130, 37 N. E, 11); that an en- 
gineer who runs his engine into a yard where the other employés 
in the yard are engagcd with him under the direction of the same 
yardmaster in making up his train was not "working together to 
a common purpose" with them (Railway Co. v. Whitlock [Tex. Civ. 
App.] 41 S. W. 407); and that the members of a day crew and the 
members of a night crew engaged in unloading ties were not working 
together at the same time and place to a common purpose (Railroad 
Co. V. Echols [Tex. Civ. App.] 41 S. W. 488, 491). In view of thèse 
décisions would not two men engaged under the same master in un- 
loading cord wood by each lifting and removing a stick alternately be 
in différent departments working to différent purposes, because they 
would not both be engaged in unloading the same stick at the same 
time? It seems to me extremely improbable that the législature of 
Arkansas left the authoritative légal définition and the usual and ac- 
cepted meaning in that state of the two terms it used in this statute, 
wandered into other states, and adopted the confusing and uncertain 
conceptions of their meaning disclosed in thèse décisions in lUinois, 
Georgia, Kentucky, Tennessee, and Texas, — conceptions so impracti- 
cable that the courts of the states of Virginia and West Virginia, 
which once attempted to follow and enforce them, hâve reversed their 
ruiings and repudiated them. Jackson v. Railway Co., 43 W. Va. 381, 
27 S. E. 278, 31 S. E. 258, 46 L. R. A. 337; Railroad Co. v. Nuckol's 
Adm'r, 91 Va. 193, 21 S. E. 342. 

4. When this statute was enacted, then the ordinary, commonly 
accepted m.eaning in Arkansas, and the authoritative légal définition 
there, of the term "department," as applied to a railroad company, 
was : "One of the great divisions of its business ; such as the operat- 
ing department, the auditing department, the légal department," — and 
the ordinarily accepted and the légal meaning of the term "those 
employed by the same master, working together to a common pur- 
pose," was : "Those working together to accomplish the common 
end sought to be attained in the department in which they were em- 
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ployed." In the absence of other définitions in the législation of a 
State, the kgal presumption is that the législature used and intended 
to use the words and terms found in a statute in their usual sensé at 
the time and place that the législation was enacted. Corning v. 
Board, 42 C. C. A. 154, 157, 102 Fed. 57, 60. This statute gives no 
other définition of the words or terms in question, — no évidence of 
any intention of the législature to change or modify their accustomed 
meaning; and the ordinary presumption of law is strengthened by 
the fact that the authoritative légal définition of the terms was the 
same as their commonly accepted rrieaning. Thèse considérations 
persuade me to believe that the législature intended to use, and did 
use, them in this sensé in thîs statute. 

5. Indulging for a moment the permissible assuniption that this 
local telegraph operator and this fireman were working in their re- 
spective positions on the day this statute became a law, they were, 
just before it was enacted, "working together to a common purpose," 
the purpose of operating the railroad, in the same "department or 
service," the operating department or service, and they were fellow 
servants. Railroad Co. v. Camp, 13 C. C. A. 233, 65 Fed. 952, 954; 
Railvvay Co. v. Clark, 6 C. C. A. 281, 57 Fed. 125; Railway Co. v. 
Frost, 21 C. C. A. 186, 74 Fed. 965, 967. The statute was passed, 
l)ut it did not change their relation. It nowhere asserted or inti- 
mated that they should not continue to be '"working together to a 
common purpose." On the other hand, it expressly declared that 
those who were "working together to a common purpose" were fel- 
low servants ; and the operator and the fireman were so working. Is 
not the conclusion irrésistible that they continued to be fellow serv- 
ants ? And as they were working in the samé way and to the same 
purpose when the accident occurred, they were then fellow servants, 
by the express déclaration of this statute. Continuing the indulgence 
of the assumption, thèse men were in the same department or service 
when the law passed, and there was nothing in it to divide their de- 
partment or service, or to place them in différent departments or dif- 
férent services. The only suggestion the statute contains on this 
subject is a proviso that "nothing herein contained shall be so con- 
strued as to make employés * * * fellow servants with other 
•employés * * * engaged in any other department or service." 
This proviso had no application to thèse men, because they were in 
the same department or service, and were fellow servants, when it was 
passed. They were in the same department or service when the acci- 
dent occurred, and neither the proviso nor the statute itself affected 
their relations to each other or to their master in this regard. For 
the reasons which hâve now been stated, this telegraph operator 
and this fireman were, in my opinion, fellow servants, within the true 
intent and meaning of the statute of Arkansas, when the fireman was 
injured, and the judgment below should be reversed upon that ground. 
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OLCOTT V. ENNIS-CALVEET COMPRESS 00. 

(Circuit Court of Appeals, B^fth Circuit AprU 29, 1902.) 

No. 1,120. 

Appkai,— Rbvibw— FiNDiNGs OF Fact bt Trial Court. 

Where, in an action brought In the circuit court, a jury was waived, 
and the court found a Judgment against the plaintiff, and at the request 
of the parties filed therewlth flndings of fact, which stated that the 
facts were the same as tliose In a certain case, and the case clted con- 
tained no spécifie flndings of ultimate facts, but the opinion gave a str.te- 
ment of the Issues, a rullng as to the title of property involved, a récital 
of the contentions of the parties as to the facts clalmed as proved, and 
other matters of fact Intermingled wlth conclusions of law, the circuit 
court of appeals will not revlew the décision. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

On the 26th day of October, 1900, plaintiff In error brought thls suit against 
the Ennis-Calvert Conipress Company, a corporation organized under the laws 
of the state of Texas, In trespass to try tltle and for the possession of a cer- 
tain tract of laud, being town lot property situated In the city of Waco. 
The défendant, after demurring, filed Its original answer, pleading not guilty 
and the statutes of limitations of three, flve, and ten years. The case was 
trled before the court (a jury being waived in writing), and the court found 
a judgment against plaintiff in said cause and adjudged the title to sald prop- 
erty to the défendant; and filed contemporaneously therewlth, at the request 
of the parties, tindings of fact and conclusions of law, as follows: 

"(1) The court finds tlie facts in this case to be the same as those In tlie 
case of Houston & T. 0. R. Co, v. Ennis-Oalvert Compress Co., decided by the 
court of civil appeals, and reported In 56 S. W. 367, to which référence may 
be made as part hereof. 

"(2) I find that on the llth day of June, 1877, the Houston & Texas Cen- 
tral Railway Company conveyed the property sued for to the Waco Produce 
Company, wlth the following language in said deed: 'Now, the separate and 
Independent conditions of this qultclaim deed are as follows, to wlt: In 
case the said Waco Produce Company shall, wlthln six months from date 
hereof, — and tlme Is declared to be the essence of the contract, — constrnct 
a cotton compress and the necessary sheds upon the said tract of land 
herein conveyed, then, and In that event, thls Instrument is to talie efCect, 
and not otherwise: provlded, nevertheless, that In case said Waco Produco 
Company, or any person holding or claiming under it, shall at any tlme 
thereafter make use of the tract herein conveyed, or of any part tiereof, 
for any purpose or purposes than that herelnbefore speclfled, or shall fail 
or neglect to keep and maintain its compress In good working condition, or 
shall in any way forfelt its charter, or shall become Insolvent, that on the 
happening of any one of sald several contingencies, or upon the fallure as 
aforesaid of any one of them, that the tltle and possession of sald tract herein 
conveyed shall in conséquence and by force thereof, and wl^hout the necesslty 
of a reconveyance, ipso facto revert to and Invest in sald Houston & Texas 
Central Rallroad Company, Its successors and asslgns, and thereupon thls 
Instrument shall become null and void as against said railway company, but 
shall be in force as an estoppel of ail clalms to tltle or possession as against 
said grantee herein.' 

"(3) I find through varions links the title of sald property finally passed to 
the défendant In this suit through those under whom it holds under the H. 
& T. O. Railway Co., and that the same was occupled continuously. prac- 
tically, by a compress thereupon, until on or about the year 1892, when the 
Ennls-Calvert Compress Company abandoned said property, and from sald 
date the grantor, or Its successors or assigns, became entitled to enter or sue 
for sald property on account of the breach of the conditions subséquent. 
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"(4) I find that on the 4th day of May, 18S8, ail of the properttes of the 
Houston & Texas Central Eailway Company, iucluiilng this property, was 
ordered to be sold under decree of tlie United States circuit court sittiug at 
Galveston, in tlie case of Nelson S. Easton et al. v. The Houston & Texas Cen- 
tral Eailway Company et al., and that Cliarles Dillingham was appointed 
niaster commissioner to sell the property, and on the 8th day of Septemher, 
1S88, he sold ail of Its propeities to Frédéric P. Olcott, -who became the pin-- 
chaser at said sale, which sale waaduly confirmed; and on the 18th day of 
Jariuary, 1889, the Said Charles Dillingham, master commissioner, under orders 
of the court, executed and delivered his deed to Frédéric P. Olcott, in whieli 
deed the Houston & Texas Central Railway Company joins, and the property 
conveyed in said deed is described as f ollows, to wit; 'The property so con- 
veyed inûludes the railroads of said Company from Houston to Denison and 
from Hempstead to Austln, with the roadbeds, rights of way, buildings, and 
improvements of every kind and description connected with the said rail- 
roads, or any part thereof, and ail tlieir appurteuances, and also ail rolling 
stock and equipments, materials, supplies, and personal property of every 
kind procured for or in any manner connected with said railroads, or used 
thereon, or any part thereof; also alJ the chartered rights, liberties, privilèges, 
immunities and franchises of said railway company of every kind and de- 
scription whatsoever appertalning to said railroads; also ail the lands 
which hâve been received from the state of Texas for the construction of its 
said railways, not Ineluding the lands covered by the said first mortgage 
on the said Waco and Northwestern Division; and also ail other lands, 
town lots, or blocks, and real estate or interests in real estate, of every kind 
and description to which said railway company has title, claim, or équitable 
ownership; and also ail the tolls, eamings, freights, receipts, and moneys 
of every kind and description of said railway company from said railways, 
and ail personal property, bonds, stocks, choses in action, assets, accounts, 
and claims of every kind of said railway company, appertalning to said 
railways, saving and reserving such portions of said lands as hâve been 
heretofore and prier to May 4, 1888, sold to other purchasers, but inelud- 
ing ail securities for unpaid considération of said sales, the amount of 
such sales included in tlils deed being estimated to amount, exclusive of the 
lands pertaining to the railways themselves, to about four millions three 
huudred and forty thousand three hundred and thirty-nine acres, and inelud- 
ing ail property of whatever eharacter, description,' etc. That on the Ist 
day of April, 1890, the said Frédéric P. Olcott sold part of said property so 
purchased by hlm to the Houston & Texas Central Railroad Company, the 
présent corporation, using tlie foUowing language, to wit: 'The railways for- 
merly of the Houston & Texas Central Railway Company from Houston 
to Denison and from Hempstead to Austln, with the roadbeds, rights of way, 
buildings, and Improvements of every kind and description connected with 
the said railways, or any part thereof, and ail their appurtenances; and 
also ail rolling stock, and equipments, material, supplies, and personal prop- 
erty of every kind procured for or in any manner connected with said rail- 
ways, or used thereon, or any part thereof; also ail the chartered rights, 
liberties, privilèges, immunities, and franchises of said railroad company of 
every kind and description whatsoever appertalning to said railways; and 
also ail the tolls, earnings, trelghts, receipts, and moneys of every kind and 
description of said railway company from said railways. and ail personal 
property, bonds, Stocks, choses In action, assets, accounts, and claims of every 
kind of said railway company appertalning to said railways,— it being the 
Intent and purpose of thèse présents that there shall be hereby granted and 
conveyed to the party of the second part (the raih-oad company) ail the rail- 
ways, properties, rights, privilèges, and franchises purchased by and con- 
veyed to the party of the flrst part (Frédéric P. Olcott) under such decree 
of foreclosure, excepting only town lots which formerly belonged to the Hous- 
ton & Texas Central Railway Company, and lands derived by said last-men- 
tioned railway company from the state of Texas, and not forming part of 
the right of way, or being ' appurtenant to or used In connection with the 
opération of the railways hereinbefore described, and except the right, tltle, 
and interest at law or in equity formerly belonging to said Houston & Texas 
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Central Eaiiway Company to the lands and town lots standing on the ISth 
day of January, 1889, or orlglnally standing of record in the names of A. 
Groesbecli and others, trustées, In the countles of Bastrop, Brazos, Brown, 
CoUin, Caldwell, Dallas, Ellls,. Fayette, Preestone, Falls, Grayson, Gonzales. 
Johnson, Kaufman, Limestone, Lee, McLennan, Navarre, Robertson, Wash- 
ington, and Wharton, ail in the state of Texas.' 

"Conclusions of Law. 

"(1) I flnd, as a matter of law, that the Houston & Texas Central Rallway 
Company, or its assignée, Frédéric P. Olcott, had the right to re-enter and 
take possession of said property upon breach of the conditions subséquent, 
which said promises were abandoned for compress purposes in the year 1802. 

"(2) I further flnd that by reason of the language in said deed from 
Frédéric P. Olcott to the Houston & Texas Central Railroad Company, con- 
veying ail 'choses In action,' said Frédéric P. Olcott conveyed to said Houston 
& Texas Central Eailroad Company ail his right, title, and interest in and 
to said land, and his right of re-entry on account of said conditions subsé- 
quent being broken. 

"(3) I further find, by reason of the Judgment In the suit of Houston 
& T. C. E. Co. y. Ennis-Calvert Compress Co., supra, and aflirmed by the 
court of civil appeals, that the défendant in this case is entitled to recover 
the land sued for herein. 

"I therefore find for the défendant herein, and direct the judgment to be 
entered accordingly. 

"Edward R. Meek, Judge." 

On this writ the assignment of errors attacts ail the conclusions of law as 
found by the trial judge. 

T. D. Cobbs, for plaintiff in error. 

L. W. Campbell, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). The 
fîrst finding of fact is that the facts in this case are the same as in the 
case of Houston & T. C. R. Co. v. Ennis-Calvert Compress Co., de- 
cided by the court of civil appeals, and reported in 56 S. W. 367, to 
which référence may be made. If we turn to the said reported case, 
we fînd an opinion of the court of civil appeals reviewing a trial and 
judgment in the district court of McLennan county, Tex., in a suit for 
trespass to try title, involving the property herein in controversy. 
There was no spécifie finding of facts in the district court of McLennan 
county, nor is there any such finding in the report of the case as de- 
termined in the court of civil appeals ; but we find in the opinion of the 
court a statement of the issues between the parties, the compress com- 
pany's title, and a ruling as to the divestiture of title depending upon 
a re-entry by the original grantor, a récital of the contentions of the 
parties as to the facts claimed and the facts proved, and many other 
matters of fact more or less intermingled with conclusions of Izw ; but 
nowhere in the opinion do we find, without much analysis and ex- 
amination, any clear-cut finding of fact, — ultimate fact. This is not a 
finding of fact that we are called upon, or ought to be called upon, to 
consider, even if the report of the case to which we are sent to find 
facts had been recited in the record. On the waiver of a jury in a civil 
case in the circuit court the finding of facts by the court is strictly anal- 
ogous to a spécial verdict, and should state the ultimate facts of the 
case. Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608 ; Coddington v, 
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Richardson, lo Wall 516, 19 L. Ed. 981 ; Town oï Martinton v. Fair- 
banks, 112 U. S. 670, S Sup. Ct. 321, 28 L. Ed. 862. To the same 
efïect is Raimond v. Parish of Terrebonne, 132 U. S. 192, 10 Sup. Ct. 
57» 33 L. Ed. 309, which seems to be a case in many respects similar to 
this, and the court said ; 

"In the présent case the pleadlngs présent Issues of fact. There Is no bill 
of exceptions. The so-called statement of facts is mainly a récapitulation of 
évidence introduced by the parties at the trial. The case was not submltted 
to the décision of the court upon that statement only, but the court made 
a further flnding as to what tooli place at the trial. That findlng merely 
States that the parties admitted that, so far as the facts were stated in a cer- 
tain reported opinion of the suprême court of Loulsiana, they were a correct 
statement of the facts of thls case; but that each party claimed that there 
existed additlonal facts, as to whlch there is no flnding. On referring to 
that opinion, such facts as are there stated appear to be scattered through 
it, Intermlngled wlth statements of conflictlng évidence and wlth the court's 
conclusions of fact upon that évidence, as well as vcith its conclusions of law, 
State V. Police Jury of Terrebonne Parish, 30 Da. Ann. 287. In short, there 
Is nothlng In the présent case which can be called, In any légal or proper 
sensé, either a statement of facts by the parties or a findlng of facts by the 
court; and no question of law is presented In such a form as to authorize 
this court to conslder it. Judgment afflrmed." 

In the présent case there is a bill of exceptions that purports to re- 
cite a part of the évidence, to wit, the transfer, through foreclosure 
proceedings, from the Houston & Texas Central Railway Company to 
F. P. Olcott, and from F. P. Olcott to the Houston & Texas Central 
Railroad Company, ail as recited above in the fourth finding of fact; 
and the bill concludes with the finding of facts and conclusions of law 
as above given, so that this bill of exceptions does not in any respect 
aid the first finding of fact. The third and last conclusion of law con- 
tains the trial judge's reason for judgment, and is based upon the 
judgment in the case of Houston & T. C. R. Co. v. Ennis-Calvert Com- 
press Co., affirmed in the court of civil appeals, which is in the record 
cnly as referred to in the first finding of fact. This shows that the 
finding of facts, with the first eliminated, is partial and incomplète, and 
the case is in no condition for our review on the sole question involved ; 
i. e., whether the facts proved and found warranted the judgment 
rendered. 

The judgment of the circuit court is affirmed. 



McNAMARA et al. v. PEOVIDENT SAV. LIFE ASSUH. SOC. OF NEW 

YORK et al. 

(Chrcult Court of Appeals, Flfth Circuit April 22, 1902.) 

No. 1,113. 

1. Actions— Intebplbader— Bill— DEMDRKBR—EqtTiTT. 

Where a bill Is good as In the nature of a bill of interpleader, and 
shows equltles In favor of complainant entitling it to relief, a demurrer 
thereto should be overruled, even though It be not good as a pure bill 
of Interpleader. 
8. Same— Dkfadlt— Injoîïotion— C08T8. 

Where one défendant In a bill of interpleader establlshes hls tltle, and 
the other makes default, the court wlU decree payment of the fund, less 
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plaintiff's costs, to the former, and a perpétuai Injuncaon against the 
latter, and also that he pay the corits of the former, together with the 
costs paid plaintiff. 
8. Samb— Choss BiLii— Necessitt. 

A cross bill in an interpleader suit Is not necessary to sustaln a de- 
eree for a successfui défendant as against défendants who hâve de- 
faulted. 

i. Samb— Default in Défendants — Rtght to Question Decrbe. 

Défendants in an interpleader suit who hâve defaulted are not In a 
position to complain of a decree in favor of a succef?sful défendant, as, 
If they are not to recelve' the fund or any part thereof, it is no concern 
of theirs how It Is avrarded. 

6. Same— Intbbbst of Complain 4.nt. 

Where a llfe Insurance company which Issued a policy condltloned to 
pay a stated sum, less any indebtedness on account of the policy, on proof 
of death of the insured, filed a bill of interpleader against two défend- 
ants, each of whom claimed under the policy, setting fortb in the bill 
ail the facts, and that there was at the death of the insured a certain 
sum due for premium vrhich was deducted from the face of the policy, 
and the balance, with interest, deposited in court, the existence of such 
Indebtedness for premium, and déduction thereof in making such deposit, 
did not make complainant an interested party, so as to deprive the bill 
of its intended character as a pure bill of interpleader. 

6. Same— Soucitor's Feb. 

Where a life Insurance company files a bill of interpleader against two 
adverse clalmants under the policy, and deposits the amount due there- 
under in court, it should be allowed a sollcitor's fee, to be paid In the 
flrst instance by the prevailing défendant 

7. Same— Deckee— Harmlbss Récital. 

Where one défendant in a bill of interpleader demurred to the blU and 
declined to answer after bis demurrer was overruled, a récital in the 
decree that "no demurrer, plea, disclaimer, or answer has been filed," 
except by the answering défendant, should be construed to mean that 
no valid demurrer, etc., had been filed, and, if such unnecessary récital 
was erroneous at ail, It was harmless error. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This cause is one wherein the Provident Savlngs Life Assurance Society 
of New York brlngs a bill against Eraest M. Loeb and the widow and heirs 
of Robert McNamara. The bill allèges the issue of a policy whereby the com- 
pany promised to pay to Moses Schwartz, his executors, administrators, or 
assigns, the sum of $10,000, less any indebtedness on account of the policy, 
within 90 days after receipt of satisfactory proof, at its office In New York, 
of the death of Robert McNamara; the death of McNamara; the fumishing 
of proofs of death by Ernest M. Lœb, assignée of Moses Schwartz, and also 
by Robert McNamara, claiming to be a son and a représentative of the heirs 
of Robert McNamara, and each claiming to be entitled to the proceeds of the 
policy. The bill contains allégations that the complainant claims no interest 
in the subject-matter of the contention, viz., the amount due under the policy; 
has Incurred no Independent liability to either party; is perfectly indiffèrent 
between them, in the position merely of a stakeholder; that the amount due 
upon the policy is the sum of $10,000, less certain premiums amounting to 
$337.50, leaving due $9,662.50. The bill further allèges a deposit of this 
money In court, with interest at 6 per cent per annum from March 28, 1901, 
up to date of deposit, and the prayer of the bill that the défendants interplead 
and settle and adjust between themselves their rights or claims, or that they 
be restrained by injunction from prosecuting any action or actions at law or 
In equlty against the complainant for the recoverj' of any amount due or to 
become due under the policy. To this bill an answer was filed by the de- 
fendant Loeb, claiming in his own right as assignée of Moses Schwartz the 
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entlre amount of the deposlt The McNamaras appeared, and Jolntly flled 
a gênerai demurrer. This demurrer was overruled, and 10 days allowed in 
whlch to further plead or answer. At the expiration o£ the 10 days a motion 
was made by the McNamaras asklng for an addltlonal delay of 5 days 
wlthln which to answer, which motion was granted. Thls order was 
granted June 24th, and expired June 29th, but no further pleadings were 
flled. On July 18th, on motion of complainant, an order was entered taklng 
the bill pro confesso agaiust the McNamara défendants. The cause there- 
upon proeeeded to final bearing as between the complainant and the de- 
fendant Loeb and the McNamara helrs. 

The decree was In accordance with the prayer of the blU. It fixed the 
fées of the sollcltor for the complainant, payable out of the fund in court, 
at $150, perpetuated the preliminary Injunction, and ordered that the residue 
of the fund In court, after payment of the costs of the complainant, should 
be pald over to the défendant Loeb, and that the other défendants should 
be condemned In solido to pay to the défendant Loeb bis costs of court and 
also the costs allowed to the complainant out of the fund In court. From 
thls decree the McNamara défendants hâve proseeuted an appeal. 

The asslgnments of error may be condensed under four heads, as foUows: 
First. Dld the court err in sustalning the demurrer filed by the McNamara 
défendants? Second. Did the court err In renderlng a final decree in favoi- 
of défendant Loeb In the absence of any cross blU flled by hlm or of any 
process In hls behalf as agalnst défendants? Thlrd. Did the court err in al- 
lowlng soUcltor's fées to the complainant? Fourth. Did the court err in de- 
creelng agalnst the McNamara défendants as In default? 

Robert J. Maloney and J. R. Beckwith, for appellants. 
Solomon Wolfï and E. B. Kruttschnitt, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). i. 
Judge'Farlange, in the circuit court, overruled the demurrer on the 
ground that the bill, if not good as a pure bill of interpleader, was 
certainly good as a bill in the nature of a bill of interpleader, and 
showing equities in favor of complainant entitliiig it to relief; citing 
Groves v. Sentell, 153 U. S. 485, 14 Sup. Ct. 898, 38 1,. Ed. 785, 
and other authorities. This ruling is fully supported by the adjudged 
cases cited, and, so far as the demurrer to the bill is concerned, 
Judge Parlange's opinion, found in the record, needs neither to be 
amplified nor supported. 

2. It is not contended in this court that the decree pro confesso 
against the McNamara défendants was erroneously taken, nor that 
said défendants were not actually in default. "If one défendant in a 
bill of interpleader estabhshes his title and the other makes default, 
the court will decree payment to the former, and a perpétuai injunc- 
tion against the latter." 2 Daniell, Ch. FI. & Frac, (sth Ed.) 1494, 
note. To the same efïect see 2 Beach, Mod. Eq. Frac. § 638. That 
this is correct practice is declared in many adjudged cases. See 
Richards v. Salter, 6 Johns. Ch. 445 ; Flaster Co. v. White, 44 Mich. 
25, 5 N. W. 1086; Badeau v. Rogers, 2 Faige, 209. 

Richards v. Salter was decided by Chancellor Kent on a review 
of the practice and authorities, and we quote, as conclusive on the 
subject, from his opinion, as foUows: 

"The défendant S. has answered, and set forward his rlght and title to the 
money, and the other défendants hâve not supported their claim. Upon this 
bill the question of right may be decided Ih favor of one défendant against 
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another. If one défendant estabUshes a tltle, and the other makes default, 
the court will decree payment to tlie former, and a perpétuai injunction 
against the latter. This was so dons In Bolton v. Williams, 4 Brown, Cb. 
297; and also in Hodges v. Smith, decided by Lord Kenyon as mastor of 
the rolls (1 Cox, Oh. 357, and eited by Sir William Grant in Angell v. 
Hadden, 16 Ves. 203). ïhe défendant S. is entitled to the fund, subject to 
the plaintiff's oosts; and the other défendants, who bave set up a groundhïss 
claim, and by that means compelled the plaintifï to resoit to bis bill of inter- 
pleader, and put the défendant S. to the necessity of defending this suit, 
ought to pay to the défendant S. bis costs of this suit, as well as the costs of 
the plaintifC, wbich the défendant S. is, In the first instance, obliged to pay 
out of the fund in court." 

The défendant Loeb asserted title in his answer, and established 
the same by full proof, and under the cori-ect practice was entitled 
to a final decree, and no cross bill against the défendants in default 
was necessary. And this seems clear when we notice the fact that 
said défendants neither asserted title to the fund in court nor denied 
Loeb's title to said fund. We note, furlher, that said défendants so 
being in default, and necessarily so adjudged by the court, are in no 
position to complain of a decree in Loeb's favor. If they are not to 
receive the fund nor any part thereof, it is no concern of theirs as 
to how it is awarded. 

3. In ruling on the demurrer, it was not necessary to détermine 
whether the bill was a pure bill of interpleader or a bill showing 
equities in the nature of an interpleader; but, to review the allow- 
ance to the complainant of a solicitor's fee, it is necessary to go fur- 
ther, and consider the exact character of the bill. The bill was in- 
tended to be and it contains ail the allégations necessary for a pure 
bill of interpleader, and if it is not such a bill it is because the com- 
plainant, notwithstanding his allégations to the contrary, has an in- 
terest in the subject-matter of the suit. No other objection has been 
presented. The contention is that as the complainant has not paid 
in the full $io,goo named in the policy, but has retained the sum of 
$337.50, the amount due for unpaid premiums as stipulated in the 
policy, the amount so retained is in contest, and to that extent the 
complainant is interested in the subject-matter of the suit. The pol- 
icy expressly stipulâtes that on the death of Robert McNamara the 
Insurance company shall pay to the légal représentatives or assigns of 
said McNamara the sum of $10,000, less any indebtedness on ac- 
count of the policy. On the death of McNamara $337.50 in unpaid 
premiums became due on account of the policy, and thereby the In- 
surance company was bound by its contract to pay to the légal rep- 
résentatives and assigns of McNamara the sum of $10,000, less said 
premiums, to wit, $9,662.50; and this sum, still following the terms 
of the policy, became due on the i8th day of February, 1901, 90 
days after proof of death was received, and it, together with 6 per 
cent, interest thereon from that day to the filing of the bill, was 
paid into court. As the contract was spécifie, and the amount due 
was certain (and that is always certain which can be made certain), 
there was no room for any contest as to the amount due under the 
policy, and any interest of the complainant in the subject-matter of 
the suit arising from the source indicated is too remote to be seriously 
considered. Just as well might we consider that the complainant 
114 F.— 58 
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vvas interested in the subject-matter of the suit because the com- 
plainant only paid in 6 per cent, interest from February i8, 1901, 
instead of from November 19, 1900, the day proofs of death of Mc- 
Namara were furnislied, or even from October 23, 1900, the date of 
McNamara's death. The interest in the subject-matter of the suit 
sufficient to deny the complainant the right to bring a strict bill of 
interpleader must be a substantial, contested right; otherwise, no 
such bill, however meritorious the case, could ever be entertained. 
In this case, neither by the bill nor by any legitimate inference to 
be drawn from the évidence, does it appear that the complainant had 
any substantive or substantial interest in the subject-matter of the 
suit. Where no such interest is shown, and the complainant's acts 
in the premises hâve been free and above board, and conducive to 
equity, a solicitor's fee may be allowed. Groves v. Sentell, supra; 
Lottery Co. v. Clark (C. C.) 16 Fed. 20 ; Trustées v. Greenough, 105 
U. S. 535, 26 L. Ed. 1157; Spring v. Insurance Co., 8 Wheat. 268, 
5 h. Ed. 614; Daniel v. Fain, 5 Lea (Tenn.) 258. 

4. We understand that part of the fîrst paragraph of the decree 
appealed from, which déclares that "no demurrer, plea, disclaimer, 
or answer has been filed to said bill of complaint by any of the de- 
fendants herein other than said Ernest M. Loeb, to mean that the 
McNamara défendants filed no valid and sufficient demurrer, plea, 
disclaimer, or answer to said bill. The demurrer interposed by said 
défendants had been properly overruled, and for the purpose of the 
decree to be rendered was of no more force or efifect than if it had 
never been filed. Besides, the récital in question was wholly un- 
necessary, and, if erroneous at ail, it was harmless error. 

We find the decree appealed from was iri ail respects in accordance 
with equity rules and practice, and the same is affirmed. 



GOLDSMITH v. THURINGIA INS. CO. OF ERFURT, GERMANT. 

(Circuit Court of Appeals, Eighth Qrcult. April 14, 1902.) 

No. 1,645. 

Tbial— Question fob Jury— Sdbstantiai, Evidence— Judgment dp Reason- 
ABLE Men. 

Where there Is substantial évidence tendlng to establlsh each conten- 
tion over an issue of fact, and reasonable men, in the exercise of a fair 
and Impartial judgment, may well reach a conclusion sustalning either 
contention, the issue should be submltted to the jury. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

J. H. McCulloch (R. S. Hall and J. J. O'Connor, on the brief), 
for plaintif? in error. 

H. C. Brome (A. H. Burnett, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 
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SANBORN, Circuit Judge. The plaintiff, Joseph Goldsmith, had 
a policy of insurance of the Thuringia Insurance Company, of Erfurt, 
Germany, for one year from September lo, 1897, on his stock of 
goods while located and contained in the brick building at No. 1401 
Douglas Street, in the city of Omaha, and not elsewhere. On the 
24th and 25th days of May, 1898, he moved his stock from the build- 
ing at 1401 Douglas street into the building at 1407 Harney street, 
in the city of Omaha, and at about 6 o'clock in the afternoon of the 
latter day it was damaged by fîre. He sued the insurance company 
on the policy, and it defended on the ground that the goods described 
in the policy had been removed before the fàre from the place in 
which they were insured, so that when it occurred they were not 
covered by the contract. At the close of the évidence the court in- 
structed the jury to return a verdict for the défendant, and this ruling 
is the principal error assigned. 

The évidence which conditions the correctness of this ruling dis- 
closed thèse facts : Brennan, Love & Co. were the agents of the in- 
surance company in Omaha. A. J. Love, a member of that firm, 
was the active manager of their insurance business, and Miss Dunn 
was their stenographer. Edward E. Howell was the agent of the 
plaintiff. He procured the policy for him from Brennan, Love & 
Co. originally. A few days before May 25, 1898, Love saw the goods 
of the plaintiff moving toward Harney street, and he told Howell 
that he would not consent to a transfer of this insurance to the goods 
in their new location. On the moming of May 25th Howell sent to 
the office of Brennan, Love & Co. the plaintiff's policy, with a removal 
slip attached, ready for the signature of Brennan, Love & Co., where- 
by they, as agents of the défendant, consented to the transfer of the 
policy and the insurance to the plaintiff's stock of merchandise in its 
new location, and, through his messenger, requested them to sign 
it. Mr. Love was not in the office. Miss Dunn received and kept 
the policy and slip. She replied to the request that she would rather 
refer the matter to Mr. Love before she let it go out of her hands, 
but that she would sign the permit if Mr. Love approved it. Miss 
Dunn and Mr. Love testified that the matter was not called to his 
attention, and that he did not know or approve of the transfer before 
the fire. During the day, and before the fire, Miss Dunn, however, 
signed the slip with the name Brennan, Love & Co., as she was au- 
thorized and accustomed to do when such transfers were approved 
by Love. She left the policy, with the removal slip thus signed, 
upon her desk. The next morning the office boy handed it to a mes- 
senger of Mr. Howell before Mr. Love or Miss Dunn had arrived 
at the office. Love testified that he first learned about this removal 
sHp on the morning of May 26, 1898, the day after the fire. On 
that morning he went to the plaintifï's store, had an interview with 
him, said nothing about the expiration or lapse of his policy, and 
told him he would send an adjuster to investigate the fire. On the 
same day he wrote and sent to the plaintiff a letter in which he noti- 
fied him that his poHcy would be canceled at noon on that day, "sub- 
ject to a loss which occurred at 6:18 p. m. yesterday." 

Would ail reasonable men, in the fair exercise of their impartial 
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judgment, be compelled to conclude from this évidence that the agent 
Love did not know and approve of the transfer of the insurance be- 
fore the fire ? A careful review of the testimony fails to convince 
that this question should be answered in the affirmative, and it is only 
when it can be so answered that an issue of fact may be properly 
vi^ithdrawn from the jury. Mr. Love and Miss Dunn testify that he 
did not approve the transfer. But the acts and interprétations of 
parties to contracts before controversies arise are often as cogent and 
persuasive évidence upon the question of their existence and mean- 
ing as their testimony. Miss Dunn told the messenger she would 
sign the shp if Mr. Love approved it. She did sign it. Mr. Love 
knew she had signed it the next morning, and he knew the stock 
had been moved, but he did not question the existence and validity 
of the pohcy, or the Hability of the company for the loss. On the 
other hand, he acknowledged the Habihty, and made the cancella- 
tion of the policy expressly subject to the loss. It is true that, if 
the transfer slip was not approved before the fire, he could not create 
a Hability of the company by acknowledging or admitting it after 
the fire. But the signature of Miss Dunn to the slip, and Love 's 
interview with the plaintifï, and his cancellation of the policy, subject 
to the loss, after the fire, are compétent and persuasive évidence on 
the issue whether or not Love was aware of and approved the trans- 
fer. They may persuade some reasonable men that he had knowl- 
edge of it, and approved it, although the fact had slipped from his 
memory when he testifîed. This question should hâve been sub- 
mitted to the jury under this évidence, and the judgment below is ac- 
cordingly reversed, and the case is remanded to the court below for 
a new trial. 



In re HAWK. 

(areult Court of Appeals, Eighth Circuit. Aprll 14, 1902.) 

No. 21, Original. 

Bankrupt Coubt— Sbtting Asidb Dischabgb— Amendmknt of Schedule. 

A court of bankruptcy is without jurlsdiction to set aslde a dlscharge, 
to relnstate a case, and to permit an addition of a créditer to the banli- 
rupt's schedule more than a year after the adjudication In banliruptey, 
without notice to the creditor. 
(Syllabus by the Court) 

Pétition for Review. 

John E. Greene (H. F. Miller, on the brief), for petîtioner. 
D. G. Maclay (W. F. Bail and J. S. Watson, on the brief), for re- 
spondent. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge. William J. Hawk was adjudged a 
bankrupt on June 21, 1899. On October 5, 1899, he received his 
discharge in bankruptcy. His estate produced no assets that were 
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not exempt from exécution, and there were no dividends to his 
creciitors. He owed the Van Dusen-Harrington Company, a cor- 
poration, upon his promissory notes, $2,320.12 and interest from 
sonie date in the year i8g6. He did not include this creditor or 
tliese notes in his schedule of HabiHties, and this creditor was not 
aware of the proceedings in bankruptcy until some time in the 
month of August, 1900. During the month of June in that year 
Van Dusen, Harrington & Co. became indebted to Hawk through 
business transactions conducted in that month in the sum of $1,- 
944.77. On August II, 1900, upon the appHcation of the bankrupt, 
showing that he had forgotten to include the daim of Van Dusen- 
Harrington Company against him in his schedule, and without any 
notice to that creditor, the court made an order that he be permit- 
ted to amend his schedule by inserting the name of the Van Dusen- 
Harrington Company as one of his creditors, with a proper descrip- 
tion of the nature and considération of his debt to it, and directed 
that the discharge in bankruptcy be set aside, and the case be re- 
ferred to the référée. On October 10, 1900, after hearing the cred- 
itor and the bankrupt, a new order was made to the effect that the 
order of August 11, 1900, be vasated and set aside, and that the 
discharge in bankruptcy of October 5, 1899, be reinstated. The 
bankrupt présents thèse facts and proceedings by pétition for review, 
and allèges that the order of October 10, 1900, was illegally issued. 

The court below granted the order oi October 10, 1900, on the 
ground that it had no jtirisdiction to make the original order of 
August iith, because the term of the district court at which the 
bankrupt was discharged had expired in the preceding May. It is 
unnecessary to détermine in this case, and we do not décide, whether 
or not the terms of the United States district court are the ternis 
of the courts of bankruptcy established by the bankruptcy law of 
1898, so that the ordinary rule at law and in equity that the court 
has no jurisdiction to vacate or modify its judgments in matters of 
substance after the expiration of the term is applicable. Whether 
the judgment of discharge was subject to this rule or not, the order 
of August II, 1900, was clearly void upon another ground. The 
adjudication in bankruptcy was made on June 21, 1899. Section 
57n provides that "claims shall not be proved against a bankrupt 
estate subséquent to one year after the adjudication." The year 
within which the claim of the Van Dusen-Harrington Company 
against the estate of this bankrupt could be proved had expired 
on June 21, 1900. It had become indebted to the bankrupt, Hawk, 
in the sum of $1,944.77, against which it had the légal and moral 
riglit to offset its claim upon the promissory notes of Hawk. The 
order of August iith avoiding the discharge of the bankrupt, and 
permitting him to insert in his schedule of debts this claim of Van 
Dusen-Harrington Company, would, if effectuai, deprive this cred- 
itor of $1,944.77 without notice or Ixearing. It would, in the ordi- 
nary course of proceedings, resuit in the discharge of the bankrupt 
from liabihty on his promissory notes held by this creditor, while 
it would leave the creditor liable to the bankrupt for the debt of 
$1,944.77 which it owed him. The court below had no jurisdiction 
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to make sucli an order without notice to the creditor, because ils 
effect would be to deprive the creditor of a valuable right of prop- 
erty without due process of law (In re Rosser, ici Fed. 562, 567, 41 
C. C. A. 497, 502), and because the time within which a claim against 
the estate of the bankrupt could be proved had expired under sec- 
tion 57n of the bankrupt law. 

There was no errer in the order of October 10, 1900, which va- 
cated and set aside the order of August 11, 1900, and it is approved 
and confirmed. 



CINCINNATI, H. & D. R. 00. v. THIEBAUD. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1900.) 

No. 661. 

1. Appeal — Pbksumptions— Pacts not Shown bt Record. 

It is not necessary in ail cases that a bill of exceptions should expressly 
déclare that it contains ail tlie évidence or the whoie case in order to 
repel the presumption that otlier facts may hâve been proveu or other 
évidence given. It is enough if, from the frame of the bill, it is clearly 
Implied that what is therein stated constitutes the whole of what toolc 
place on the trial. 

2. Mastbr and Servant— Injury op Servant— Employbh's Liability Act of 

Indiana. 

In the employer's liabiyty act of Indiana (Laws 1893, pp. 294, 295), 
v^hich provides that corporations shall be liable for damages for personal 
injury suffered by an employé through the négligence of co-employés, 
in certain cases, in the absence of contributory négligence, "and the per- 
son so injured obeying or conforming to the order of some superior, at 
the time of such injury, having authority to direct," the provision quoted, 
under the construction placed thereon by the suprême court of the state, 
does not require that the person injured should be acting at the time 
under any spécial direction of a superior, but is équivalent to a require- 
ment that he shall be acting in the Une of his duty as an employé; and 
a railroad engineer injured vs^ithout négligence on his part while in charge 
of his engine, at a time and place when and where be had a right to be 
with his train, through the négligence of those in charge of another 
engine, must be presumed to hâve lieen at the time discharging the regu- 
lar duties of his employment, and the case is vrithin the statute. 

8. Samb— C0N8TITDT10NALITT OP Act. 

The Indiana employer's liability act is not in contravention of the 
fourteenth amendment to the fédéral constitution, as denying to corpo- 
rations the equal protection of the laws by discriminating betvi^een them 
and indlvidual employers.i 

4. JURISDICTION DP FEDERAL CODRT— ACTION BT AdMINISTKATOR POB WbONG- 
PUL DKATH — ClTIZENSHIP OP PARTIES. 

The statute of Indiana (Bums' Rev. St 1894, § 285) gives an administra- 
tor a right of action for the wrongful death of his intestate if the de- 
ceased, had he lived, might hâve maintalned an action for an injury for 
the same act or omission, and provides that the damages recovered shall 
Inure to "the exclusive beneflt of the wldow and children, If any, or next 
of kln, to be distributed in the same manner as personal property of the 
deceased." Beld, that an administrator in such an action sues as trus- 
tée, and act as a merely formai party, without interest, being vested by 
the statute with the légal title to the cause of action, and charged in his 
officiai capaclty with the care and distribution of the amount recovered, 

1 See Constitutional Law, vol. 10, Cent. Dig. § 702. 
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and that hls citizenship, and not that of the beneficiaries, must be con- 
sidered in determining whether a fédéral court lias jurisdiction of the 
action. 

6. AD>fINTSTIÎATOH— VAI.IDITT OF ArPOINTMENT— DOMICILE OP DECEDENT. 

Under ttie statute of ludiana (Bimis' Rcv. St. 1894, § 2381), which pro- 
vides tliat au administrator shall be appointed In the cotinty— "First, 
where, at bis deatli, the intestate was an inhabitant; second, where, 
not being an inhabitant, he leaves assets," a pétition for letters of ad- 
ministration which was not controverted, and which alleged that the 
décèdent left an estate in the couuty, was sufflcient to authorize the 
appoiutment whether the deceased at the tlme of his death was a rési- 
dent of the State or not. 

6. WEONGFnL Death— Action fok Damages— -Right op Foheign Administra- 
tor TO Sue in Oirio. 

Under lîev. St. Ohio, § 6133, which authorizes an exécuter or adminis- 
trator duly appointed in another state to maintain an action in the courts 
of Ohio in his officiai capacity, "in like manner and under like restric- 
tions as a nonresident may be permitted to sue," and section C134a, which 
provides that a right of action for wrongful death accrulng under the 
laws of another state may be enforced in Ohio "in ail cases where such 
other state, * * * allows tlie enforcement in its courts of the stat- 
ute of this state of like cbaracter," an administrator appointed In Indiana, 
where his décèdent was killed, and who is given by the Indiana statute 
a right of action for the death in his officiai capacity. may maintain an 
action thereon in Ohio. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This is a suit brought by Tliiebaud, tlie défendant in error, as administra- 
tor of Sweetman, against the Cincinnati, Hamilton & Dayton Railroad Com- 
pany, to recover damages arising from the death of the deceased, occasioned 
by the négligence of the company. The right of the administrator to bring 
such an action is founded upon a statute of Indiana, where the accident anà 
death occuiTed, which provides that: "When the death of one is caused 
by the wrongful act or omission of another, the Personal représentative of 
the former may maintain an action therefor against the latter, If the fonmer 
might hâve maintained an action, had he lived, against the latter for an 
injury for the same act or omission. The action must be commenced within 
two years. The damages can not exceed ten thousand dollars, and must 
inure to the exclusive beueflt of the widow and children, if any, or next of 
kin, to be distributed in the same manner as Personal property of the de- 
ceased." Burns' Rev. St. 1894, | 285. Sweetman was a locomotive engineer 
in the employment of the railroad company, and was killed in a collision 
with a freight engine on the défendants railroad In Fayette county, Ind., 
between Longwood switch and Saulter's switch, on September 18, 1S96, 
under the following clrcumstances: The deceased on that day was running 
an engine drawing the pay car of the défendant going eastwardly from In- 
dianapolis, Ind., to Hamilton, Ohio. The defendant's freight train No. 95, 
also going eastwardly between those points, had been stalled near Longwood 
switch. The conductor of the freight train thereupon ordered part of the 
cars placed on the Longwood switch or side traek, and proceeded wlth the 
balance of the train to Saulter's switch or slde track, four and a half miles 
distant east, intending to corne back to Longwood switch for the part of the 
train he left there. From Saulter's switch to ConnersvUle is elght-tenths of 
a mile, and at said last-mentioned point a telegraph operator was stationed. 
Having placed said freight cars on the switch at Saulter's switch, the con- 
ductor and engineer of No. 95 started west with the locomotive and crew 
to get the cars whleh had been left at lyongwood switch, and came Into said 
collision wlth the deceased's locomotive east of Longwood switch. The con- 
ductor and engineer of freight train No. 95 had not left and did not leave a 
flagman or signais at Longwood switch, and did not go to ConnersvUle to re- 
«eive orders before proceeding westwardly to Longwood switch on the main 
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traek; and in falllng to leave a flagman or place signais at Longwood swltch, 
or In not going to Coniiei'svllle to receive orders before proceedlng west- 
wardly on said main ti-ack, were, It is conceded, négligent, and said négligence 
was tbe cause of the accident. The bill of exceptions states that it was 
proven on the trial, and not disputed, that the deceased was guilty of no 
négligence, and had the right to be with his train at the place where and 
at the time when he was kllled, and also that the railroad at that place 
consisted of a single track. The deceased left a widow and children, to 
whom the damages recovered would, under the Indiana statute above recited, 
inure. By the employer's liability act o( Indiana in force when the accident 
happened It was enacted: "That every railroad or other corporation, except 
municipal, operating in this state shall be liable for damages for personal 
Injury sufiered by an employé while in its service, the employé so injured 
being in the exercise of due care and diligence, in the following cases: 
* * ♦ (3) "Where such Injury resulted from the act or omission of any per- 
son done or made in obédience to any rule, régulation or by-law of such 
corporation, or in obédience to the particular instructions given by any per- 
son delegated wlth the authority of the corporation in that behalf. (4) 
Where such Injury was caused by the négligence of any person in the serv- 
ice of such corporation who has charge of any signal, telegraph ofBice, switcli 
yard, shop, roundhouse, locomotive engine or train upon a railway, or whero; 
such Injury was caused by the négligence of any person, coemployé or fel- 
low servant engagea In the same common service in any of the several de- 
partments of the service of any corporation, the said person, coemployé or 
fellow servant, at the time actlng in the place, and performlng the duty of 
the corporation in that behalf, and the person so injured, obeying or conform- 
ing to the order of some superior at the time of such injury, having authority 
to direct." Laws 1893, pp. 294, 295. The plaintiff's appointment as adminis- 
trator was made in Indiana by the court having probate jurisdiction there. 
The validity of the appointment is denied by the plaintiff in error in this 
court, and the rejection of an ofCer of proof made of certain matters in the 
court below mentioned in the opinion wliich follows is relied on to support 
an assignment of error. On the trial of the case the court, upon the forego- 
ing facts appearlng or being conceded, instructed the jury that the verdict 
should be for the plaintiff, leaving the amount of the damages to be set- 
tled by them. To this instruction counsel for the railroad company excepted. 
The jury returned a verdict for $3,000 In favor of the plaintiff, whereon 
judgment was duly entered, and the case is brought hère on writ of error. 

Lawrence Maxwell, Jr., for plaintiff in error. 

Harlan Cleveland and Charles M. Cist, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

In support of the assignments of error, it is contended by counsel 
in behalf of the railroad company : 

I. That the case is not within the scope of the Indiana statute fixing 
the liability of employés. The contention is that it applies only to per- 
sons who are "obeying or conforming to the order of some superior, 
at the time of such injury, having authority to direct" ; and it is said 
(which appears to be the fact) that there was no proof that the de- 
ceased was acting at the time under any spécial direction, or otherwise 
than in the discharge of the gênerai duty of his employment. It is 
insisted for the défendant in error that the bill of exceptions does not 
purport to contain ail the évidence, and that we may présume that 
proof was made of such facts as would show that the deceased was 
under such direction. But, although the bill of exceptions does not, in 
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tcrms, State that it contains the whole case which the évidence tended 
to make out, yet it purports to state the facts which did appear by 
the évidence and the admissions of counsel, and it does this in such a 
way as to indicate that the whole case, so far as the parties deemed it 
material to the exceptions taken, is presented. It is not in ail cases 
necessary that the bill should expressly déclare that it contains ail the 
évidence, or the whole case, in order to repel the presumption that 
other facts may hâve been proven or other évidence given. It is 
enough if, from the frame of the bill, it is clearly implied that that 
which is stated constitutes the whole of what took place upon the trial. 
Ironwood Store Co. v. Harrison, 75 Mich. 197, 42 N. W. 808; Everett 
V. Cléments, 9 Ark. 480 ; Leggett v. Grimmett, 36 Ark. 500 ; Robinson 
V. Hartridge, 13 Fia. 505. We therefore think that the question under 
discussion must be considered upon the assumption of the fact that 
the deceased was not, at the time of the accident, in the exécution of 
any spécial order or direction. 

Counsel for the plaintifï in error contends that the clause in subdi- 
vision 4, requiring that the person injured shall hâve been acting in 
obédience to the order of some superior, is to be construed in immédi- 
ate connection with each of the two preceding clauses which describes 
the classes of persons who commit the injury, and référence is made to 
two cases decided by the suprême court of Indiana involving the con- 
struction of the third and fourth subdivisions of section i of the act 
(Laws 1893, pp. 294, 295). Railway Co. v. Little, 149 Ind. 167, 48 N. 
È- 862; Railroad Co. v. Montgomery, 152 Ind. i, 49 N. E. 582, 71 Am. 
St. Rep. 301. The classification made by the learned judge who de- 
livered the opinion in the case of Railway Co. v. Little of the cases 
taken out of the opération of the fellow-servant rule by subdivisions 
3 and 4 of section i of the act seems to require a construction différent 
from that contended for. But the only question pertinent hère actually 
involved and decided in that case was whether a brakeman was included 
in the classes of persons by whose négligence the injury is committed. 
It was held that he was not. In the Montgomery Case, however, it 
was distinctly held that the concluding clause was to be read in connec- 
tion with each of the two clauses describing the persons by whose fault 
the injury happened. We are required to follow the construction of 
the act given by the suprême court of that state. But under the obli- 
gation of the same rule we are also required by the décision in the 
last-mentioned case to hold, as was there held, that the requirement 
that the injured person should be acting in conformity to the order of 
some superior is équivalent to a requirement that he should be acting 
in the line of his duty as an employé. Having regard to the well- 
known order of business of railroad companies, of which the court 
must take judicial notice, it could not be otherwise than that a sub- 
ordinate, such as a locomotive engineer, when acting in the line of his 
duty as such, would be acting under the order of some superior. It is 
stated in the bill of exceptions that the deceased was guilty of no 
négligence and that he had the right to be with his train at the time 
and place when and where the accident occurred. This can hâve no 
other reasonable meaning than that he was discharging the regular 
flr.iies of his employment. The négligence of the conductor and en- 
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gineer of the other train being conceded, it would seem that a case was 
raade out fulfiUing the conditions of the Indiana statute, and, as the 
accident and death happened in that state, that is the law applicable to 
the case. Railroad Co. v. Ihlenberg, 43 U. S. App. 726, 21 C. C. A. 
546, 75 Fed. 873; Dennick v. Railroad Ce, 103 U. S. n, 26 L. Ed. 

439- 

2. It was contended that this statute is in contravention of the four- 
teenth amendment to the fédéral constitution, which déclares that "no 
state shall deny to any person within its jurisdiction the equal protec- 
tion of the law," in that it discriminâtes between corporations and ail 
other persons. But during the pendency of this case on writ of errer 
this point has been distinctly ruled the other way by the suprême court 
in TuUis V. Railroad Co., 175 U. S. 348, 20 Sup. Ct. 136, 44 L. Ed. 
192, — a case arising under the same statute. 

3. It is insisted that the circuit court of the United States in Ohio 
did not hâve jurisdiction, because, as the pétition allèges, the suit 
is brought for the benefît of the widow and children of the deceased, 
who are alleged to hâve sufifered damages by his death; and the 
point is that, as Thiebaud, the administrator, who brings this suit as a 
citizen of Indiana, is a nominal party only, having no interest in the 
recovery, the citizenship of the beneficiaries, who are citizens of Ohio, 
is to govern in determining the question of jurisdiction, and that by 
that test, the railroad company being also a citizen of Ohio, it does 
not exist. It has been held in numerous cases that where the plain- 
tiff in the suit has no interest, légal or équitable, in the recovery, but 
is put forward as a formai party in conformity to some statutory ap- 
poiiitment made for the purpose, the citizenship of the real party will 
furnish the test of jurisdiction so far as that part}' to the case is con- 
çerned. McNutt v. Bland, 2 How. 9, 11 L. Ed. 159; Huff v. Hutchin- 
son, 14 How, 586, 14 E. Ed. 553; Maryland v. Baldwin, 112 U. S. 490, 
5 Sup. Ct. 278, 28 L. Ed. 822; Indiana v. Glover, 155 U. S. 513, 15 
Sup. Ct. 186, 39 E. Ed. 243; Stewart v. Railroad Co., 168 U. S. 445, 
18 Sup. Ct. 105, 42 L. Ed. 537. The case of Blacklock v. Small, 127 
U. S. 96, 8 Sup. Ct. 1096, 32 L. Ed. 70, is also cited in the brief of 
counsel for the plaintiff in error. In this class of cases the nominal 
plaintiff lias no title or interest in the subject of the suit, immédiate 
or remote. He cannot control the litigation, and has no authority to 
meddle with it. On the other hand, it is well settled that where the 
plaintifif sues in the character of a trustée, being vested with the title 
to the subject of the litigation, even though it is destined to ulti- 
mately pass in due course to designated beneficiaries, it is his citizen- 
ship which is recognized in settling the question of jurisdiction. It is 
he who has the control of the action, and, so long as he faithfully dis- 
charges the duties of his trust, he is the only party to represent the 
interest he prosecutes. Coal Co. v. Blatchford, 11 Wall. 172, 20 E. Ed. 
179; Knapp v. Railroad Co., 20 Wall. 117, 22 L. Ed. 328; Morris v. 
Landauer, 6 U. S. App. 510, 4 C. C. A. 168, 54 Fed. 23 ; Popp v. Rail- 
road Co. (C. C.) 96 Fed. 465. Thèse citations of cases on either side 
are by no means exhaustive of the décisions on this subject, but they 
are sufficient to explain the principle of the distinction. We will refer 
to one or two comparatively récent décisions, which are supposed to 
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be not in harmony with tlie rules above stated. In Blacklock v. 
Small, 127 U. S. 96, 8 Sup. Ct. 1096, 32 L. Ed. 70, the case involved a 
somewhat différent question. The plaintiffs were two of three bene- 
ficiaries, and brouglit suit against the obhgor in a bond assigned to 
their trustée, against the trustée himself and the other beneficiary, to 
set aside the payment of the bond, which had been made in treasury 
notes of the Confederate States, of no value. The trustée vvas char- 
ged with a breach of trust in accepting such payment. The benefi- 
ciary who was made défendant by her answer ranged herself with 
the plaintiffs, and prayed the same relief. It was held that she should 
be classed with the plaintiffs, and, as she was a citizen of the same 
State as the obligor in the bond, the court had no jurisdiction. The 
trustée was not suing. The beneficiaries were themselves the actors 
seeking direct relief, and it was therefore their citizenship which was 
to be considered in determining the jurisdiction of the controversy 
as between the parties before the court. In the case of Stewart v. 
Railroad Co., 168 U. S. 449, 18 Sup. Ct. 105, 42 L. Ed. 537, much re- 
lied on for the plaintiff in error, the deceased was killed by the négli- 
gence of the railroad company in the state of Maryland. The stat- 
ute of that state required that the action should be brought in the 
nanie of the state. The action was brought in the District of Colum- 
bia, in the name of an administrator appointed there, the law of the 
District requiring that such an action should be so brought. The su- 
prême court of the United States held that the action being transitory, 
and under the law of both jurisdictions, the plaintiff in whose name 
the suit was required to be brought being a merely nominal one, the 
action niight be maintained. It will be noticed that the statute of the 
district required the action to be brought "in the name of the Per- 
sonal représentative." The short explanation of the case is that, as 
both statutes required the action to be brought in the name of a 
formai party, the action was regarded as that of the beneficiaries, and 
the employm.ent of the name of the administrator was simply con- 
forming to the law of the forum in respect to the mode of pro- 
cédure. The statutes in the several states providing a remedy for the 
bénefit of the family or next of kin of the deceased who dies from the 
wrongful act of another differ in the mode by which it is accom- 
plished, and this différence greatly affects the subject we are consid- 
cring. In some a remedy is given directly to the beneficiaries. Such 
is the law of Tennessee, which was involved in the case of Railway 
Co. V. Hooper, 35 C. C. A. 24, 92 Fed. 820, which came to this court 
from that state. There either the administrator or the beneficiaries 
may sue. In others the right of action is devolved upon his personal 
représentative. It is true that the recovery is not turned over to 
creditors, but that is a matter which relates merely to the administra- 
tion of the fund, and the législature which créâtes the law is perfectly 
compétent to direct in this, as it does with référence to the proper 
assets of deceased persons, who shall be the beneficiaries ; and when 
this is donc by vesting the right of action in the personal repré- 
sentative he takes it for administration in the gênerai meaning of 
the word as much as when he takes other property to collect and 
distribute to those designated by law. It is included in the duties of 
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his appointment, and he is responsible for the fund. The Indiana 
statute provides that the administrator may maintain an action if the 
deceased, had he Hved, might hâve maintained an action for the same 
cause. The damages, when collected, are distributed to the family 
or next of kin. It is obvions that the beneficiaries cannot bring the 
action. They bave only the right to ultimately receive the proceeds 
when the administrator shall hâve executed his trust. And this is the 
interprétation which the suprême court of Indiana puts upon this 
statute. Packet Co. v. Pikey, 142 Ind. 304, 40 N. E. 527. It was held 
in that case that the administrator held the fund when collected as the 
trustée of an express trust for the benefît of the persons named. In 
Yelton v. Railroad Co., 134 Ind. 414, 33 N. E. 629, 21 L. R. A. 158, 
the sole beneficiary had attempted to compromise the liabihty of the 
défendant while a suit by the administrator was pending. It was 
held that she (the widow in that case) had not the power to do this ; 
and the court said: 

"While actions under this eectlon of tlie statute are prosecuted for the 
beneflt of, and the damages Inure to the exclusive benefit of, the widow and 
children of the deceased, yet it eontemplates the collection of the damages 
by the administrator, and the turning of the same over to the widow and 
children on final settlement." 

The statute as thus interpreted créâtes a trust, and names the trus- 
tée. We are unable to distinguish the case in this respect from those 
in which it has been repeatedly held by the fédéral courts that the 
trustée is the légal représentative of the beneficiaries, and that his citi- 
zenship is the only one to be considered in determining the jurisdic- 
tion in respect to that side of the controversy. 

4. The authority and jurisdiction of the probate court in Indiana, 
from which the administrator derived his appointment, is disputed, 
it being contended that Sweetman was not an inhabitant of Indiana, 
and left no assets there. And it is further insisted in this connec- 
tion that the court below erred in excluding évidence tending to 
show thèse facts. We will deal with this last objection fîrst. It is 
sufficient to say that this question is not presented by the record. 
It appears that, on a question being put to a witness in regard to 
the situs of certain personal efifects of the deceased by counsel for 
the railroad company, objection was made that the appointment of 
the administrator could not be thus collaterally attacked. The coun- 
sel who put the question thereupon expressly disclaimed the pur- 
pose of attacking the appointment made by the court of probate, 
and stated his purpose to be to show that the claim for which the 
suit was brought was the whole of the estate, and that his purpose 
in doing this was to prove that the circuit court in which the case 
was being tried was without jurisdiction. There is nothing what- 
ever in the record to show that the défendant below raised any ques- 
tion of the validity of the appointment so far as it related to exist- 
ence of assets in Indiana. Then, as to the point that Sweetman 
was not an inhabitant of Indiana, the question raised relates to the 
effect of the record of the proceedings in the court of probate. The 
statute of Indiana (Burns' Rev. St. 1894, § 2381) relating to the 
granting of letters of administration provides that "such letters shall 
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be granted in the county ; first, where, at his death, the intestate was 
an inhabitant; second, where, not being an inhabitant, he leaves 
assets." The record of the court of probate shows that a verified 
pétition praying for the appointment of Thiebaud as administrator 
was filed in tliat court, showing that tlie deceased died in Fayette 
county, Ind., leaving a personal estate of the probable value of $ioo, 
and that his widow and next of kin were not résidents of that state. 
It further states that the pétition was granted ; that Thiebaud was 
appointed administrator; that he filed a proper bond as such, which 
was approved ; that he took the oath of office, and that letters of 
administration were issued to him. Conceding that it inferentially 
appears from this and other récitals in the record that the court of 
probate assumed that Sweetman was an inhabitant of Fayette coun- 
ty, Ind., at the time of his death, and conceding also that he was 
not, but was an inhabitant of Ohio, still the pétition, which was veri- 
fied, and not disputed, showed that he left assets in the county, and 
that was sufïicient whether he was an inhabitant of the county and 
State or not. If the court was in error in assuming one of the con- 
ditions to an appointment to exist, still, if other conditions existed, 
which, independently of the first, authorized the appointment, they 
would constitute a sufficient basis for the order. But there is not 
in the record anything which shows with positiveness that the let- 
ters were granted upon the assumption that Sweetman was such 
inhabitant of Indiana. Ail that we find upon that subject on which 
to base an inference that the court based the appointment upon the 
ground that the deceased was an inhabitant of Indiana is that he 
is described in the probate record as "Chris Sweetman, late of Fay- 
ette county." We perceive no sufïîcient reason for doubting that 
the appointment was valid. The question whether it was compé- 
tent for the défendant in the court below to hâve proven that the 
conditions were such that the court of probate had no authority at 
ail to appoint an administrator is, as we hâve said, not presented for 
our décision, and we therefore express no opinion upon it. 

5. It is further contended that Thiebaud, having been appointed 
administrator in Indiana only, cannot maintain this action in Ohio. 
This would undoubtedly hâve been so at the common law. Story, 
Confl. Laws, 513; Johnson v. Powers, 139 U. S. 156, 11 Sup. St. 
525. 35 L. Ed. 112. But the Revised Statutes of Ohio contain the fol- 
lowing provisions : • 

"Sec. 6133. An executor or administrator duly appointed In any state or 
county may commence and prosecute any action or proceeding in any court 
In tins state in his capacity of executor or administrator, m like manner 
and under Hke restriction as a nonresident may be permitted to sue." 

"Sec. i3134a. Whenever death has been or may be caused by a wrongful 
act, neglect or default in another state, territory or foreign country, for 
which a rlght to maintain an action and recover damages in respect thereof 
Is given by a statute of such other state, territory or foreign country, such 
right of action may be enforced in this state In ail cases wjiere such 
other state, territory or foreign country allows the enforcement in its courts 
of the Btatute of this state of a llke character," etc. 

The state of Indiana gives such right of action as is mentioned 
ir section 6134a of the Ohio Statutes, as is shown by the cases of 
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Burns v. Raîlroad Co., 113 Ind. 169, 15 N. E. 230, and Railroad Co. 
V. McMullen, 117 Ind. 439, 20 N. E. 287, 10 Am. St. Rep. 67. This 
removes ail objection which may hâve existed upon the ground of 
the public policy of Ohio. Section 6133 of the Ohio Statutes in very 
broad terms concèdes to foreign administrators the right to prose- 
cute "any action or proceeding" in the courts of the state in like 
manner "as any nonresident may be permitted to sue." The ground 
upon which it is proposed to restrict this privilège is that the inten- 
tion was to accord it only to such action or proceeding as the ad- 
ministrator institutes for recovering the assets of the deceased. 
Eut, as we hâve already stated, under the Indiana statutes the plain- 
tiff sues as administrator under a right of action vested in him as 
such. It seenis to us that the statute of Ohio extends to ail cases 
where the administrator is the actor, and sues for that which, in his 
oflfîcial capacity, he is entitled to recover. It does not discriminate 
between the matters which, by the foreign law, may be intrusted to 
him by virtue of his office, provided the exercise of the privilège is 
not inconsistent with the interests of the public in the state of Ohio. 
The only restriction mentioned by the statute is that which is im- 
posed upon any nonresident. We think there is no valid reason 
for excluding such an action as this upon the fact that the fund, 
after it cornes to the hand of the administrator, is distributed to 
other persons than those to whom by another statute of Indiana 
the assets of the deceased are distributable. The case of Transfer 
Co v. Wilson's Adm'r, 16 U. S. App. 236, 8 C. C. A. 21, 59 Fed. 91, 
decided by this court, and cited for the plaintifif, is not opposed to 
this conclusion. It was there held that a foreign administrator could 
not sue in the courts of Kentucky to recover damages for a death 
occasioned by the fault of another under a statute of that state which 
authorized such administrator to "prosecute actions for the recov- 
«ry of debts due to such decedents." The restriction was expressly 
made in the very terms of the grant of the privilège without which 
the foreign administrator could not sue in Kentucky. In no sensé 
could such damages be called debts due the décèdent. The dissimi- 
larity between the Kentucky and Ohio statutes is obvious. 

For the reasons stated, we are convinced that none of the assign- 
ments of error are maintainable, and that the judgment should be 
affirmed. 



EDISON T. AMERICAN MUTOSCOPB CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1902.) 

No. 75. 

Patents— Invbntion—Kinbtographtc Caméra. 

In the Edison patent, No. 589,168, for a lilnetographlc caméra, clalms 
1, 2, and 3, which cover any caméra apparatus which Includes a sta- 
tionary single lens and a tapelike film, and Is capable of Intermittentiy 
projecting, at such rapld rate as to resuit In persistence of vision. Images 
of successive positions of an objeet or objects in motion, and any mechan- 
Ism or devlce for so movlng the film as to cause the successive images to 
be received thereon separately and in single-Une séquence, without specl- 
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fying the mechanisms to be employed, except functionally, are void, as 
broader than the actual Invention of the patentée, which, in view of the 
prior art, was limited to the détails of organization by which he accom- 
plished such results, and which are not described. Olaim 5, covering a 
tapelilie pbotographlc fllm having thereon equidistant photographs of 
successive positions of an object in motion, in straight-line séquence, is 
also void for lack of invention, as distinguished from nonpatentable im- 
provement upon films previously known. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal from a decree adjudging the validity and in- 
fringement of letters patent No. 589,168, granted August 31, 1897, 
to Thomas A. Edison, for a kinetographic caméra. See no Fed. 
660, 664. 

Parker W. Page and Thos. B. Kerr, for appellant. 
Richard N. Dyer and Fredk. P. Fish, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALEACE, Circuit Judge. This is an appeal from a decree sus- 
taining the validity, and adjudging the infringement by the défendant, 
of letters patent No. 589,168, for a kinetographic caméra, granted to 
Thomas A. Edison August 31, 1897. The patent contains six claims; 
the first, second, third, and fifth being the only ones in controversy. 
The assignments of errof challenge the validity of the claims, and 
contest the infringement of the fifth claim. 

The purpose of the patented invention is to produce pictures, "rep- 
resenting objects in motion throughout an extended period of time, 
which may be utilized to exhibit the scène including such moving ob- 
jects in a perfect and natural manner by means of a suitable exhibit- 
ing apparatus," such as that described in Edison's patent No. 493,426, 
granted March 14, 1893. The spécification states that the inventor 
"has found it possible to accomplish this end by means of photog- 
raphy." It further states that the photographie apparatus comprises 
means, such as a single caméra, for intermittently projecting, at such 
rapid rate as to resuit in persistence of vision, images of successive 
positions of the object or objects in motion as observed from a fîxed 
and single point of view, a sensitized tapelike film, and means for so 
moving the film as to cause the successive images to be received 
thereon separately and in single-line séquence. It further states that 
the movements of the tapelike film may be continuons or intermittent, 
but the latter is préférable, and that it is further préférable that the 
periods of rest of the film should be longer than the periods of move- 
ment. It further states that, by taking the photographs at a rate 
sufificiently high as to resuit in persistence of vision, the developed 
photographs will, when brought successively into view by an exhibiting 
apparatus, reproduce the movements faithfully and naturally. The 
patentée says: 

"I hâve been able to take with a single caméra and a tape film as many 
as forty-slx photographs per second, each having a size measured lengthw\se 
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of the tape of one Inch, and I hâve also been able to hold the tape at rest 
for nlne-tenths of the time; but I do not wish to limlt the scope of my in- 
vention to thia high rate of speed, nor to this great disproportion between 
the periods of rest and the periods of motion, since with some subjects a 
speed as low as thlrty pictures per second, or even lower, is sufflclent and, 
while it Is désirable to make the periods of rest as much longer than the 
periods of motion as possible, any excess of the periods of rest over the 
periods of motion is advantageous." 

As more particularly described in the spécification and shown in 
the drawings, the apparatus, which is inclosed in a boxiike casing, 
from which light will be excluded, except through the lens, embraces 
an ordinary adjustable caméra having the lens end mounted in the 
side of the box. Two réels, inclosed in suitable cases, are located on 
opposite sides of the caméra lens. The film is drawn from one of 
the réels onto the other across the lens. It is transparent or translu- 
cent, and tapelike in form, and is preferably of sufïicient width to ad- 
mit the taking of pictures one inch in diameter between the rows of 
holes on its edges. Thèse holes are for engagement with the fecd 
wheels for positively advancing the film. When the film is narrow 
it is not essential to use two rows of perforations and two feed wheels, 
one of such rows and one feed wheel being sufficient. The two feed 
wheels are carried by a shaft, and engage the film on one side of 
the caméra opening. The power is supplied by an electric motor 
which drives a rotating shaft carrying the feed wheels through a puUey 
held in frictional engagement with the feed-wheel shaft. The take-up 
réel, or the réel which receives the tape after passing the lens, is also 
driven from the motor shaft through a pulley which is frictionally 
mounted upon the réel shaft. The shaft carrying the feed wheels is 
controlled by a stop or escapement movement which is driven posi- 
tively by another shaft, so that, although the motor tends to drive 
the feed wheels continuously, they are only permitted to turn with an 
intermittent motion by the stop or escapement device ; the pulley 
which drives the feed wheels slipping on the feed-wheel shaft while 
that shaft is held at rest by the stop or escapement device. A shutter 
consisting of a rotating disk having an opening in it is mounted 
directly upon the motor shaft, and revolves past the lens, so that the 
light from the lens is intermittently thrown upon and eut ofï from 
the sensitive surface of the film. The caméra is shown as a single 
lens, and is arranged to project the image of the scène being photo- 
graphed upon the film when the openings of the shutter disk are op- 
posite the aperture between the lens and the film. In opération the 
apparatus is first charged with a tape film several hundred or even 
thousands of feet in length. The spécification states that the parts 
are preferably proportioned so that the film is at rest for nine-tenths 
of the time, in order to give the sensitized film as long an exposure 
as practicable, and is moving forward one-tenth of the time, and that 
the forward movement is made to take place 30 or more times per 
second, and preferably at least as high as 46 times per second, although 
the rapidity of movement or number of times per second may be regu- 
lated as desired to give satisfactory results ; and there should be 
at least enough so that the eye of the observer cannot distinguish, 
or at least cannot clearly or positively distinguish, at a glance, the 
différence in position occupied by the objects in the successive pictures. 
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The claims alleged to be infringed are as follows : 

"(1) An apparatus for effecting by photography a représentation, sultable 
for reproduction, of a scène including a moving object or objects, comprising 
a means for Intermittently projecting, at sucb rapid rate as to resuit In 
persistence of vision, images of successive positions of tlie object or objects 
in motion, as observed trom a flxed and single point of vlew, a sensitized, 
tapelike film, and a means for so moving tlie film as to cause tlie successive 
imagos to be received ttiereon separately and in a single-Iine séquence. 

"(2) An apparatus for taking photograpiis sultable for the exhibition of 
objects in motion, havlng in combination a single caméra, and means for 
passing a sensitized tape film at a high rate of speed across tbe lens of the 
caméra, and for exposing successive portions of tbe film in rapid succession, 
substantially as set fortb. 

"(3) An apparatus for taking photograpiis sultable for the exhibition of 
objects in motion, liaving in combination a single caméra, and means for 
passing a sensitized tape film across the lens of the caméra at a hlgh rate of 
speed, and vv-ith an intermittent motion, and for exposing successive portions 
of the film during the periods of rest, substantially as set fortb." 

"(5) An unbroken transparent or translucent tapelike photographie fllm, 
having thereou equidlstant photographs of successive positions of an object 
In motion, ail taken from the same point of view, such photographs being ar- 
ranged in a continuous, straight-line séquence, unlimited in number, save by 
the length of the film, substantially as described." 

According to the views of the expert for the complainant, the first 
claim covers every apparatus comprising — First, any means whatever 
capable of intermittently projecting, at such rapid rate as to resuit 
in persistence of vision, images of successive positions of the object 
or objects in motion, as observed from a fixed and single point of 
view; second, a sensitized, tapelike film; and, third, any means or 
mechanism or device for so moving the film, either continuously or 
intermittently, or both continuously and intermittently, as to cause 
the successive images to be received thereon separately and in a 
single-line séquence. According to his view, the scope of the second 
claim is identical with that of the first, except that it is limited to a 
single caméra, with a single lens, as the means for projecting the 
images onto the sensitized surface, and the third claim dififers from 
the second only in that it is restricted to the intermittent movement 
of the film, and to the exposure of the film during the periods of rest. 
We think this interprétation of the claims is the reasonable one, and 
the question of their validity is to be determined by giving to them 
this scope. 

The photographie reproduction of moving objects, the production 
from the négatives of a séries of pictures representing the successive 
stages of motion, and the présentation of them by an exhibiting ap- 
paratus to the eye of the spectator in such rapid séquence as to blend 
them together, and give the efifect of a single picture in which the 
objects are moving, had been accomplished long before Mr. Edison 
entered the field. The patent in suit pertains merely to that branch 
of the art which consists of the production of suitable négatives. The 
introduction of instantaneous photography, by facilitating the taking 
of the négatives with the necessary rapidity to secure what is termed 
"persistence of vision," led to the devislng of caméras for using sensi- 
tized plates and bringing them successively into the field of the lens, 
and later for using a continuously moving sensitized band or strip of 
114 F.— 59 



930 114 FEDERAL REPORTER. 

paper to receive the successive exposures. The invention of the 
patent in suit was made by Mr. Edison in the summer of 1889. We 
shall consider only those références to the prier art which show the 
nearest a!pproximation to it, and are the most valuable of those which 
hâve been introduced for the purpose of negativing the novelty of its 
claims. 

The French patent to Du Cos, of 1864, describes a caméra ap- 
paratus consisting of a battery of lenses placed together in parallel 
rows, and focused upon a sensitive plate; the lenses being caused 
to act in rapid succession, by means of a suitable shutter, to depict 
the successive stages of movement of the object to be photographed. 
Between the lenses and the plate is arrangea a band having a séries 
of openings in such manner that if the band is drawn upwards or 
downwards the various lenses in the battery will be exposed in suc- 
cession, so that a large number of small pictures will be taken upon 
the plate. The patent does not describe the means for moving the 
plate so as to cause the successive images to be received thereon 
separately. In a certificate of addition to this patent, he describes 
an apparatus in which there is a short, endless band, passing over 
two parallel drums, upon which, as the band is moved by the rotation 
of the drums, one lens after the other will pass an aperture through 
which light is reflected from the object to be photographed. Back 
of the lenses is another band of fabric, passing over drums like the 
other band, and carrying either a séries of sensitized plates or a sur- 
face of sensitized paper. This band has projections or pins, which, as 
the drums are rotated, engage with corresponding projections from 
the band carrying the lenses. By this apparatus the lenses are made 
to move in accord with the movement of the band, and as they pass 
the aperture they project successively upon the sensitized paper, which 
is moving at the same speed, impressions of the object to be photo- 
graphed. Practically the images are reproduced from the same point 
of view, — the aperture through which the lenses operate. The expert 
for the complainant. Prof. Morton, concèdes that the Du Cos caméra 
would be capable of taking a séries of photographs on a strip of sen- 
sitized paper, such as subsequently came into commercial use, at the 
rate of eight or ten a second, supposing them to be two or three 
inches square ; but he insists that the dry paper then known was not 
sufficiently sensitized to permit this to be done. 

Prior to January, 1888, a sensitive film better adapted for instan- 
taneous impression was in commercial use with photographers, and 
in that mdnth a patent was obtained in this country by Le Prince for 
a method of, and apparatus for, producing animated pictures. The 
apparatus included a caméra for producing the négatives upon an end- 
less strip of sensitive film, "or any quick-acting paper, such as East- 
man's paper film." The caméra apparatus was a séries of lenses ar- 
rangea in two or more rows, and two or more strips of film. Each 
strip of film is unwound from a supply spool, and drawn across the 
field of its row of lenses by a take-up spool. The lenses are provided 
with shutters which open and allow them to operate upon the film 
at the proper time. By means of mutilated guides upon a shaft oper- 
ated by a crank or other motor, the two take-up spools are alter- 
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nately revolved, and draw first one film and then the other the re- 
quired distance to receive its séries of impressions, while by means 
of other guides connected with the driving shaft the shutters of the 
lenses are successively opened to permit an impression to be pro- 
jected upon the film while it is at rest. Thus the apparatus is equipped 
with means for moving two strips of film alternately and successively, 
and with lenses and shutters which at the proper moment open and 
allow the lenses to operate upon the strips of film as they are suc- 
cessively brought to rest. Le Prince subsequently, and in 1888, ob- 
tained an EngTish patent for the same apparatus, a complète spécifica- 
tion of which was published December 8, 1888. This patent contains 
a suggestion that only a single lens may be employed, as follows: 

"When provided with only one lens, as it sometimes may be, It is so con- 
structed that the sensitive film Is intermittently operated at the rear of said 
lens, which Is provided with a properly tlmed intermittently operated shut- 
ter," 

The mechanism adapted to co-operate with a single-lens caméra 
is not described. 

The caméra apparatus of M. Marey, described in the Scientific 
American of June, 1882, and used by him, mounted in a photographie 
gun, to produce a séries of instantaneous photographs, showing the 
successive phases of motion of birds and animais, describes a single- 
lens caméra, and clock mechanism which actuates the several parts. 
The apparatus is shown in détail by woodcuts. M. Marey conceived 
the idea of equipping a gun with the apparatus from the astronomical 
revolver invented by Mr. Janssen for observing the last passage of 
Venus. He describes the apparatus as follows: 

"The barrel of this gun Is a tube contalning a photographie objective. At 
the back end of this, firmly affixed to the biitt, there is a wide, cylindrical 
breech pièce, in which there is contained a cloekwork, whose barrel is seen 
extemally at B. When the trigger of the gun is pulled, the wheelwork be- 
gins its movement, and gives the varions parts of the instrument the motion 
necessary. A central axis, making twelve révolutions per second, controls 
ail the parts of the apparatus. First, there is an opaque, metallic disk, con- 
talning a narrow slit. This forma the cut-offi or shutter, and allows the light 
emauating from the objective to enter only twelve times per second, and 
every time during i/72oth of a second. Behind this disk, and revolving freely 
on the same axis, there is another one which is provided with twelve open- 
Ings, and behind this is placed the sensitive plate of circular or octagonal 
form. The disk must revolve in an intermittent manner, so as to stop twelve 
times per second opposite the fascicle of light that enters the instrument- 
This motion Is obtained by means of an eccentrlc, E, which is placed on the 
axis, gives a regular to and from motion to a rod provided with a click, O, 
which at every oscillation engages with one of the teeth that collectively 
form a crown on the disk contalning the apertures. A spécial shutter, O, 
cuts ofC ail entrance of light into the instrument as soon as the twelve 
images hâve been obtained. There are other arrangements for the purpose 
of preventing the sensitized plate, owing to its acquired velocity, going be- 
yond the position to which it is bronght by the click, and at which it should 
be perfectly immovable during the duratlon of the luminous impression. A 
pressing button, b, rests firmly agalnst the plate from the time that it Is 
Introduced into the apparatus; and it is through the influence of such pres- 
sure that the plate Is made to adhère to the posterior surface of the disk 
contalning the apertures. This surface is covered with black velvet to pre- 
vent slipping. Focusing is effiected by shortening or elongatlng the barrel, 
thus moving the objective backward or forward. The focus Is finally verifled 



932 114 FBDHBAL REPORTER. 

by observlng, through an aperture In the breech pièce, the sharpness of the 
image recelved on a pièce of ground glass." 

He States that he has photographed with his apparatus horses, 
asses, dogs, and men on foot and on vélocipèdes, but he has not fol- 
lowed such experiments up, as they entered into the programme that 
Mr. Muybridge had carried out with so much success. He proposes 
especially to study by photography the mechanism of flight in différent 
animais. 

Mr. Levison, in an article published in the Brooklyn Eagle of June 
14, 1888, describes a caméra apparatus for taking a séries of pictures 
of objects in motion, in which a single lens is employed to operate 
upon plates 3J4 by 434 inches in size. Thèse plates are carried in 
compartments on a polygonal wheel, which is caused to move on- 
ward and rest by a peculiar screw motion, and while at rest an electro- 
magnet, actuated by a suitable battery, opérâtes the shutter and ex- 
poses the plate, then in proper position for the lens. He says the 
mechanism employed to drive the plate carrier could be employed to 
operate a continuous strip of paper or a film carrier, and by a simple 
modification of the contact switch the shutter may be operated in- 
definitely; and with a caméra thus constructed a séries of pictures, 
limited only by the length of the sensitive paper, may be taken. The 
mechanism of the apparatus is not detailed, except in the gênerai way 
stated. 

It is apparent from the références considered that while Mr. Edison 
was not the first to devise a caméra apparatus for taking négatives 
of objects in motion, and at a rate suflficiently high to resuit in per- 
sistence of vision, the prior art does not disclose the spécifie type of 
apparatus which is described in his patent. His apparatus is capable 
of using a single sensitized and flexible film of great length with a 
single-lens caméra, and of producing an indefinite number of néga- 
tives on such a film with a rapidity theretofore unknown. The Du 
Cos apparatus requires the use of a large number of lenses in suc- 
cession, and both the lens and the sensitized surface are in continuous 
motion while the picture is being taken; whereas in the apparatus 
of the patent but a single lens is employed, which is always at rest, 
and the film is also at rest at the time when the négative is being 
taken. Nor is it provided with means for passing the sensitized sur- 
face across the caméra lenses at the very high rate of speed, which is 
a feature, though not an essential feature, of the patented apparatus. 

The Le Prince apparatus employs two or more rows of lenses, and 
two or more Strips of film, which move alternately and successively, 
the lenses of each operating upon its appropriate strip, and the shut- 
ters of the lenses opening successively as the strips are brought to 
rest; and, although its devices permit the exposures for the produc- 
tion of successive pictures to be made in rapid succession, they re- 
quire a slow movement of the film. Pictures taken in such apparatus 
are not taken from the "same point of view" as they are when taken 
from a single stationary lens. This would resuit in producing, when 
such pictures are subsequently combined for persistence of vision in 
their exhibition, a greater or less indefiniteness of outline and con- 
formation as to movement. Again, the pictures are not taken in a 
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regular succession, as on a single strip, but a short séries are tal<en 
on one strip, then a sliort succeeding séries on another strip, and so 
on, witli the resuit that to use thèse pictures for exhibition in any 
convenient way would require them to be eut up and réarrangée!, 
or apparatus would hâve to be employed for so moving and feeding 
them as to obtain the proper arrangement of their positives for the 
purposes of exhibition, which is indicated in the Le Prince patent. 
Those taken by the apparatus of the patent in suit can be reproduced 
by a precisely corresponding positive. The suggestion that one lens 
may be employed, implying, of course, the use of a single film, is quite 
enigmatical, and would seem to be impracticable, without altering 
the principle of his apparatus. The problem of dispensing with the 
other lenses would involve changing the mechanism so as to secure 
a rapid movement of the film. We are not satisfied that the ap- 
paratus is inoperative, but incline to the opinion that the alleged 
defects are merely in détails of construction, which would be readily 
obviated by the skilled mechanic. The presumption arising from the 
grant of the United States patent must prevail in the absence of proof 
to overthrow it. 

The Marey apparatus employs the same gênerai combination of 
parts specified in the first and third claims of the patent, except the 
tape film, to produce the négatives ; but it is not adapted to produce 
them upon the film of the patent, and it would require modifications 
to enable it to do so; but whether such as would involve invention, 
or merely mechanical skill, is a debatable question. It enables néga- 
tives of an animate object, showing the various phases of motion, 
to be produced by projecting images of the moving object, as ob- 
served from a fixed and single point of view, or from a fixed and 
successive point of view, upon the successively advanced portions of 
the sensitized surface, and in séquence thereon, and at such a rapid 
rate of succession that the movements can be naturally reproduced 
to the eye by bringing the developed photographs successively into 
view. It is capable of taking 12 pictures per second, each image re- 
quiring an exposure of ^/laoth part of a second. Although his re- 
volver was designed to get successive pictures for an analysis of the 
movements of objects, and not for the purpose of taking négatives for 
reproduction and use in an exhibiting apparatus, it seems manifest 
that it could hâve been adapted by changes in the parts, obvious to 
the skilled mechanic, to produce négatives suitable for reproduction 
and use in such an apparatus. 

The Levison publication would not be of value were it not that 
the broad claims of the patent do not call for the employment of any 
spécifie operative devices, except the single caméra and the sensitized 
tape film. 

The important question is whether the invention was in such sensé 
a priraary one as to authorize the claims based upon it. The gênerai 
statements in the spécification imply that Mr. Edison was the creator 
of the art to which the patent relates, and the descriptive parts are 
carefully framed to lay the foundation for generic claims which are 
not to be limited by importing into them any of the operative de- 
vices, except those which are indispensable to effect the functional 
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results enumerated. It will be observed that neither the means for 
moving the film across the lens of the caméra, nor for exposing suc- 
cessive portions of it to the opération of the lens, nor for giving 
It a continuons or intermittent motion, nor for doing thèse things 
at a high rate of speed, are specified in the claims otherwise than 
functionally. Any combination of means that will do thèse things 
at a high enough rate of speed to secure the resuit of persistence of 
vision, and which includes a stationary single lens and tapelike film, 
is covered by the claims. 

It is obvious that Mr. Edison was not a pioneer, in the large sensé 
of the term, or in the more limited sensé in which he would hâve 
been if he had also invented the film. He was not the inventor of the 
film. He was not the first inventor of apparatus capable of producing 
suitable négatives, taken from practically a single point of view, 
in single-line séquence, upon a film like his, and embodying the same 
gênerai means of rotating drums and shutters for bringing the sen- 
sitized surface across the lens, and exposing successive portions of it 
in rapid succession. Du Cos anticipated him in this, notwithstanding 
he did not use the film. Neither was he the first inventor of ap- 
paratus capable of producing suitable négatives, and embodying means 
for passing a sensitized surface across a single-lens caméra at a high 
rate of speed, and with an intermittent motion, and for exposing suc- 
cessive portions of the surfaces during the periods of rest. His claim 
for auch an apparatus was rejected by the patent office, and he ac- 
quiesced in its rejection. He was anticipated in this by Marey, and 
Marey also anticipated him in photographing successive positions of 
the object in motion from the same point of view. 

The predecessors of Edison invented apparatus, during a period 
of transition from plates to flexible paper film, and from paper film 
to celluloïd film, which was capable of producing négatives suitable 
for reproduction in exhibiting machines. No new principie was to 
be discovered, or essentially new form of machine invented, in order 
to make the improved photographie material available for that pur- 
pose. The early inventors had felt the need of such material, but, in 
the absence of its supply, had either contented themselves with such 
measure of practical success as was possible, or had allowed their 
plans to remain upon paper as indications of the forms of mechanical 
and optical apparatus which might be used when suitable photographie 
surfaces became available. They had not perfected the détails of ap- 
paratus especially adapted for the employment of the film of the pat- 
ent, and to do this required but a moderate amount of mechanical in- 
genuity. Undoubtedly Mr. Edison, by utilizing this film and perfect- 
ing the first apparatus for using it, met ail the conditions necessary 
for commercial success. This, however, did not entitle him, under 
the patent laws, to a monopoly of ail caméra apparatus capable of 
utilizing the film. Nor did it entitle him to a monopoly of ail ap- 
paratus employing a single caméra. 

We conclude that the functional limitations which are inserted in 
the claims do not restrict the patent to the scope of Mr. Edison's 
real invention. We cannot undertake to point out the différences 
belween the scope of the real invention and the claims. The real 
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invention, if it involved invention as distinguished from improvement, 
probably consista of détails of organization, by which the capacity 
of the réels and the moving devices are augmented and adapted to 
carry the film of the patent rapidly and properly. It suffices to say 
that the modifications required to conform old apparatus to the use 
of the tape film, and which would defîne the real invention, cannot be 
imported into the first and third claims w^ithout violence to their 
terms ; and the second claim is broader than the third. 

The fifth claim of the patent is obviously an attempt by the pat- 
entée to obtain a monopoly of the product of the apparatus described 
in the patent, so that in the event it should turn out that his ap- 
paratus was not patentable, or the product could be made by ap- 
paratus not infringing his, he could nevertheless enjoy the exclusive 
right of making it. A claim for an article of manufacture is not in- 
valid merely because the article is the product of a machine, whether 
the machine is patented or unpatented; but it is invalid unless the 
article is new in a patentable sensé, — ^that is, unless its original con- 
ception or production involved invention, as distinguished from ordi- 
nary mechanical skill. If it is new only in the sensé that it embodies 
and represents superior workmanship, or is an improvement upon an 
old article in degree and excellence, within ail authorities the claim 
is invalid. Hatch v. Moffitt (C. C.) 15 Fed. 252 ; Wooster v. Calhoun, 
II Blatchf. 215, Fed. Cas. No. 18,035; Excelsior Needle Co. v. Union 
Needle Co. (C. C.) 32 Fed. 221 ; Smith v. Nichols, 21 Wall. 112, 
22 L. Ed. 566; Locomotive Works v. Medart, 158 U. S. 79, 15 Sup. 
Ct. 745, 39 L. Ed. 899. By the terms of the claim the length of the 
film is not defined, nor is the number of photographs which it is to 
represent defined. It is to be an unbroken transparent or translucent, 
tapelike photographie film ; it is to hâve thereon equidistant photo- 
graphs of successive positions of an object in motion; thèse photo- 
graphs are to be arranged in a continuous, straight-line séquence ; 
and the number of them is not limited, save by the length of the film. 
The film was not new, and if the other characteristics of the product 
are not new, or are new only in the sensé that they add to the article 
merely a superiority of finish or a greater accuracy of détail, the claim 
is destitute of patentable novelty. 

In determining the scope and patentable subject-matter of this claim, 
the proceedings in référence to its allowance in the patent office 
should be referred to. In the original application for the patent the 
sensitized surface was described as "in the form of a long gélatine tape 
film." April 18, 1896, the application was amended as to spécification 
and claims so that the word "gélatine" was omitted from the descrii>- 
tion of the film. The substituted spécification of that application con- 
tains this statement : "The sensitized surface is preferably in the form 
of a long tape, although it may be a cylindrical surface on which the 
photographs are taken in a spiral line;" and, in referring to the draw- 
mgs, States that "3 indicates the transparent or translucent tape film, 
which before the apparatus is put in opération is ail coiled on a réel," 
etc. In that application, for the first time, a claim was made for the 
product. After the claim, as originally phrased in that application, 
had been rejected by the patent office, it was amended by the applicant 
to read as follows : 
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"(8) An unbroken transparent or translucent tape fllm, having thereon a 
continuons séries of equidlstant photograpbs of an object în motion, arrangea 
in a single straight-llne séquence, substantially as set forth." 

This'-claim was again rejected upon a référence to the Le Prince 
patent. As finally allowed by the office, it was allowed upon the state- 
ment as foUows : 

"As to claims 8 and 9, while as drawn they bave been properly rejected on 
account of the Le Prince tape fllm, they can be distlnguished therefrom by 
amendlng the claims to Indicate that the number of photographs in the séries 
Is unlimited, except by the length of the fllm, as distlnguished from the Le 
Prince fllm. In whlch the number In a stralght-line séquence is llmlted to 
four, whatever the length of the film." 

In view of thèse proceedings, and the acquiescence of the patentée 
in the hmitations imposed upon the claim by the patent office, its 
novçlty dépends mainly upon the length of the film. This feature of 
the claim is satisfied by any film which is long enough to carry a suf- 
ficient number of successive pictures to reproduce, when properly 
used, some definite cycle of movements to convey the impression of 
reality to the observer. A film having this characteristic was not new, 
in the sensé that its production involved invention. The Du Cos 
apparatus was capable of taking the requisite number of pictures in 
séries suitable for using in an exhibiting apparatus. Prof. Morton, 
the expert for the complainant, in his testimony, conceded that a séries 
of photographs of an object in motion could hâve been taken upon a 
paper strip by the caméra of the certificate of addition of the Du Cos 
patent, and thèse négatives niight hâve been transferred to a translu- 
cent paper strip, as a séries of positives, and that it would hâve required 
no invention, in view of the instructions which Du Cos gives as to 
doing this, to prépare such a strip of paper with a séries of pictures 
upon it. He dififerentiates the film of the claim from the film which 
could hâve been thus produced in the fact that the pictures, not having 
been taken from a single lens, would not ail be taken from the same 
point of view. This conclusion, however, overlooks the fact that prac- 
tically the images were produced from the same point of view in the 
Du Cos apparatus, — the single aperture through which the lenses 
operate, — and that it is quite immaterial whether the same point of 
view is obtained by the use of a single lens, or by the use of a number 
of lenses, for the purpose of meeting this characteristic of the claim. 

We conclude that the court below erred in sustaining the validity of 
the claims in controversy, and that the decree should be reversed, 
with costs, and with instructions to the court below to dismiss the bill. 



AMERICAN OEDNANCE CO. v. DRIGGS-SEABTJET GUN & AMMTJNI- 

TION 00. 

(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

No. 36. 

Patents— Invention— Bkkech Loading Ohdnancb. 

The Drlggs & Schroeder patent, No. 3(>0.798, for breech-loadlng ord- 
nance, was not anticlpated by the Storm patent, No. 132,740, nor by the 
Plerl British patent, No. 3,G15, and describes a breech-block mechanism 
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for rapid-fire gnns, both novel and useful. Clalm 1 also hetd infrtng«d 
by a gun constructed In accordanee wlth the Driggs-Tasker patent, No. 
613,195. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Ernest Wilkinson, for appellant. 
W. H. Singleton, for appellee. 

Before WALLACE, EACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree ad- 
judging the validity of the first claim of letters patent No. 360,798, 
granted April 5, 1887, to Driggs & Schroeder, for "breech-loading 
ordnance," and ordering an injunction against the défendant, and an 
accounting for infringement. 99 Fed. 996. 

Error is assigned of the décision of the court below both upon the 
issues of the validity of the patent and its infringement. 

The patent relates to the class of small cannon known as "rapid- 
iîring, single-shot guns," which are a development of small arms ; and 
the improvements described are designed for equipping the gun with 
breech-closing mechanism capable of rapid opération, and strong 
enough to resist the pressure caused by the discharge. 

The gun of the patent is one in which the cartridge is inserted at the 
rear. In such guns the introduction chamber is a rearward prolonga- 
tion of the powder chamber, and ordinarily is arch-shaped at the upper 
part, though not necessarily so. The upper part of the chamber of the 
patent is arch-shaped, and is provided with recesses or grooves extend- 
ing downward below the center of the chamber. As shown in the 
drawings, there are two of thèse grooves, each encircling the upper 
half of the chamljer. The breech block is provided upon its upper 
convex surface with projections or bands adapted to ût closely into 
thèse recesses. The breech block is actuated by mechanism which 
raises it upward and forward until the bands are brought near the re- 
cesses of the chamber, when it is given a further upward direction, 
which causes the bands to slide into the corresponding recesses. When 
thus interlocked, the bands and grooves form practically a mortise 
joint, extending over the top, and around the upper half of the cham- 
ber ; and the breech block receives a solid support at the top, and as 
far downward as the recesses extend. The actuating mechanism con- 
sists of a horizontal rock shaft, extending through the breech below 
the bore of the gun, and an operating lever and cam so arranged that, 
when the shaft is turned in one direction, it will swing the breech 
block forward, then upward and forward, and upward again, into the 
locked position, and, when turned in the opposite direction, it will 
lower the breech block to an unlocked position, and then swing it 
backward and downward to below the introduction chamber. 

The daim is as follows : 

"(1) In a gun In which the breech block first moves downward In opening, 
and then swings bacliward and downward, the combination, with the gun 
breech provided with grooves in its upper wall, of the pivoted breech block, 
A, provided on Its upper surface with bands or projections, a a', adapted 
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to fit In sald grooves and hold said breech block firmiy In place, and means 
for moving the breech block Into and out of said grooves, substantially as 

Oescribed." 

We agrée with the court below that there was nothing new in the 
downward and backward and downward movements of the breech 
block, or in the construction and arrangement of the mechanism for 
giving thèse movements to the breech block, or for moving it in and 
out of the grooves. If there was any patentable novelty in the com- 
bination of the claim, it resided in employing with the other parts the 
peculiar recesses in the breech and projections upon the breech block 
which are described in the spécification and shown in the drawings. 

Of the numerous prior patents introduced in évidence for the pur- 
pose of defeating the novelty of the claim, those of one group disclose 
breech-closing mechanism in guns in which the cartridge is inserted at 
the rear of the cartridge chamber, and those of another group dis- 
close such mechanism in guns in which the cartridge is inserted at the 
lop of the cartridge chamber. 

The most important of the anticipating références is the English 
patent to Pieri, of 1885. This patent belongs to the second group. If 
in this patent were disclosed the recesses and projections of the patent 
in suit, it would be a complète anticipation of the claim. The de- 
scription and drawings of the patent leave some of the détails of the 
construction of the parts to inference, but that its breech and breech 
block are provided with recesses and projections which measurably 
perform the functions of those of the patent in suit is not to be doubt- 
ed. It shows on either side of the introduction chamber a short 
groove extending to the upper part of the chamber, but thèse grooves 
extend down the sides but a comparatively short distance. Between 
thèse recesses the chamber is not provided with an upper wall, the top 
being uncovered to admit the insertion of the cartridge, and necessarily 
the recesses do not extend across the upper part of the chamber. 
The breech block, instead of being rounded transversely at the top, 
is ûat, and has no projections of any kind. It has a stud projection 
• on each of its upper sides, conformed to fit closely into the grooves 
of the chamber. The studs hâve only a short vertical bearing, and 
.any increase in the length of the bearing surface would necessitate a 
long and objectionable movement of the breech block, for locking and 
releasing it. 

We hâve not referred to the other prior patents introduced by the 
défendant, partly because the more important of them are fuUy and 
satisfactorily considered in the opinion of the court below, and partly 
because the mechanism of the Pieri patent most closely approximates 
the construction of the claim in controversy. In none of the prior pat- 
ents is shown a breech block provided with projections in the form of 
narrow, raised surfaces, Hke bands or ribs. In none of them are 
shown projections adapted to flll grooves extending complet ely around 
the upper surface of the chamber. 

The real question, as regards the validity of the claim, is whether it 
involved invention to modify the form of the recesses and projections 
of the Pieri patent in order to reach the organization of the patent in 
suit. The improvements of the patent consist in an organization per- 
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fectly adapted for use with such a breech and breech block as are de- 

scribed therein. They are admirably adapted to release the breech 
block quickly, and hold it firnily when locked, and they are capable of 
indefinite multiplication if desired. That they supplied a stronger sup- 
port for the breech block than the short grooves and studs of the 
Pieri patent is admitted by one of the experts for the défendant. It is 
important that the breech block be supported against the strain of dis- 
charge at other points than near the top, and so supported as to dis- 
tribute the strain at ail points as equally as is practicable. In order 
to do this, and to supplément the support given by the short grooves 
and studs, Pieri, as his patent shows, equipped bis breech block with 
side cheeks at the rear, which bear opposite the bore of the gun when 
the breech is locked against extensions of the chamber. Although 
the grooves and bands of the patent in suit perform the same function 
of the short grooves and lugs of the Pieri patent, they do so more 
efificiently because the latter, lying wholly above the bore of the gun, 
do not furnish a sufficiently strong résistance to the discharge press- 
ure. They can be unlocked when the breech block is lowered a dis- 
tance much less than the length of its vertical supports. Their merit 
consists in allowing a long vertical bearing, together with a short and 
quick movenient of the breech block in locking and unlocking. If the 
recesses and projections of the Pieri patent had been employed in a 
chamber having an upper wall, it would hâve been a simple, and per- 
haps an obvious, thing to join them by extending them across the 
upper wall, and to correspondingly extend the projections on the 
breech block; yet this would hâve only afïorded a support for the 
breech block at and near the top. The question is, was there enough 
in the recesses and projections, as there used, to suggest the concep- 
tion of the bands and grooves of the patent in suit? We think not, 
and conclude that thèse modifications of form and arrangement were 
new and valuable improvements, and involved sufficient inventive 
thought to sustain a patent. 

We concur in the views expressed in the opinion of the court below 
upon the question of infringement, and do not deem it necessary to 
enlarge upon them. 

The decree is afïîrmed, with costs. 
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PORTLAND GOLD MIN. CO. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit April 21, 1902.) 

Nos. 1,650, 1,651. 

1. RiGHT OF A PPEAL— TeMPORARY INJONCTION— PaRTT TTOT RBSTRATNB». 

One wno is not restrained from the performance of any act or from 
the pursuance of any course of conduct by an lujunction Is not legally 
aggrleved by the order granting it, and bas no right to appeal from such 
order. 1 

» See Appeal and Error, vol. 2, Cent Dig. § 951 UJ. 
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5. Same — Obder Isscma Discretionakt. 

The right to exercise a sound jndicial discrétion in granting or refus- 
ing a temporary injuuctioii is vested in tlie trial court, and net in the 
appellate court, and its orders sliould uot be disturbed on appeal nnlcMS 
they are violative of tlie mies of equity whicli bave been estabilshed 
for th,e guidance of the exercise of its discrétion. 

8. Patekts— Preliminary Injunction— 1kfkik(3embkt — Review on Appeal. 
Where the détermination of the question of infringement on the liear- 
ing of an appeal from an order granting a temporary injunction would 
not be final, but one of the parties to tiie suit would be entitled to a con- 
sidération and décision of the same issue at the final hearing, the appel- 
ate court will defer the décision of the question until after that hearing. 

4. Same— Tempobakt iNjuNCTroN not Graktbd Unless Infkingement Cleak. 

It is the gênerai rule that a temporary Injunction should not be granted 

on ex parte aflldavlts in a suit for the infringement of a patent where 

the question of infringement is grave and difficult, and It is not clear that 

the défendant is guilty of infringement. 

5 Same— Temporaby Injunction Coktinded Unïil Final Hearing on Prop- 
BB Bond. 

But in the appellate court the presumption is that the trial court 
rightfully found infringement, and even where tliat question is grave, 
and its décision doubtful, an order granting a temporary injunction will 
not necessarily be reversed, where the court below has required the 
complalnant to give bond to protect the défendant against loss from 
the erroneous issue of the injunction; and a final détermination of the 
question of infringement cannot be made until the final hearing, if no 
better scheme can be devised to protect both parties from loss in the 
Intérim. 

6. Lâches— Patents — Tempobabt Injonction— Eeasonable Dblat. 

Repeated willful trespasses confer no right to continue them; and 
mère delay, for any reasonable length of time, unaeeompanied by such 
aets or conduct of the owner of the patent, and such facts and circum- 
stances as amount to an équitable estoppel, will not deprive liim, either 
on the ground of lâches or of estoppel, of his right to a preliminary 
injunction, or to any other relief to which he would otherwlse be entitled. 

7. Samk— Delay Dubing Litigation Over Validity of Patent not Lâches. 

Delay in prosecuting other Infringers while the validity of the patent 
Is in active litigation does not constitute lâches. 

8. Patents— Pbbliminary Injunction— Continuing Infringement Warrants. 

A eontinuing infringement on the complainant's monopoly is always a 
suflicient ground for a preliminary injunction in the absence of coun- 
tervailing facts, because there is no other adéquate remedy for the loss 
which constantly repeated trespasses entail. 
(Syllabus by the Court.) 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Thèse are appeals from an order granting a motion for a preliminary 
injunction to restrain the Stearns-Roger Manufacturing Company, a corpo- 
ration, from manufacturing or selling the Pearce turret ore-roasting fumace 
until the final hearing of this suit. After a spirited and protracted litigation, 
Horace F. Brown, the complalnant, had established the validity of the first 
claim of letters patent No. 471,204, for improvements in ore-roasting fumaces, 
which had been Issued to Mary C. Brown on March 22, 1892, and assigned to 
him. Extraction Co. v. Brown, 104 Fed. 345, 43 C. C. A. 568; Id., 110 Fed. 665, 
49 C. 0. A. 147. The Stearns-Roger Manufacturing Company had long been 
engaged in manufacturing and selling the Pearce turret ore-roasting fumaces, 
which were constructed in substantial conformlty to the description contained 
in letters patent No. 488,797, issued to Richard Pearce on December 27, 1892. 
Brown had notified Pearce in 1898 that thèse furnaces were infringements 
of his patent, and had requested him to cease infringing, but Pearce had 
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denled that his furnaces constituted infringements of Brown's patent, and 
had contlnued their manufacture and sale. The Portiand Gold Mining Com- 
pany is a corporation engaged in mining and milling ore. It is not a manu- 
facturer or vendor of furnaces. In July, 1900, tlie Stearns-Roger Manufactur- 
iug Company made a contract with the Portiand Gold Mining Company to 
construct in a large mill for the réduction of ore wliich the mining company 
was about to build, three Pearce turret ore-roastlng furnaces for the sum of 
$45,000. The manufacturing company was engaged in performing this con- 
tract, and the mill, wliich was to cost about .SfiOO.OOO, and the furnaces, 
wbich were indispensable to its opération, were approaching completion. when 
the complainant, Brown, exhibited his bill in tlie court below, alleged that 
thèse Pearce turret furnaces infringed upon his patent, and prayed for the 
usual injunction and accounting. The défendants answered that the Pearce 
turret furnaces were not infringements upon the complainant's monopoly; 
that the Stearns-Eoger Company was manufacturing and seliing them, and 
that it was building three of thèse furnaces for the mining company, which 
the latter was about to use in its new mill. The mining company also plead- 
©d that a prelimlnary injunction would compel it to install other furnaces 
in its mill; that this would delay the completion and the commencement of 
the opération of the mill for several months, and would entail upon it a loss 
of $1,200 a day during this delay. Upon thèse pleadings and upon affldavits 
a motion for a preliminary injunction was heard and decided by the circuit 
court, and the order of that court was that upon the filing hj the complain- 
ant of a bond in the sum of $10,000 a temporary injunction should issue 
restraining the Stearns-Roger Company until the final hearing of this case 
from manufacturing or seliing any Pearce turret ore-roasting furnaces except 
the three furnaces in process of construction for the Portiand Gold Mining 
Company. No injunction was granted against the completion of thèse fur- 
naces or against their use by the mining company. 

Iveonard E. Curtis and I<ucius M. Cuthbert (Henry T. Rogers and 
Daniel B. ElHs, on the brief), for appellants. 

Douglas Dyrenforth and Philip C. Dyrenforth, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The primary question on an appeal from an order granting a tem- 
porary injunction is whether or not the injunction évidences an error 
in the exercise of its sound judicial discrétion by the court which 
issued it. There are established légal principles for the guidance of 
that discrétion, and where they are violated the action of the court 
below should be corrected. But, unless there is a plain disregard of 
some of the settled rules of equity which govern the issue of in- 
junctions, the orders of the courts below on this subject should not 
be disturbed. The law has placed upon thèse courts the duty to 
exercise this discrétion. It has imposed upon them the responsi- 
bility of its exercise wisely, and has left them much latitude for 
action within the rules which should guide them; and, if there has 
been no violation of those rules, an appellate court ought not to 
interfère with the results of the exercise of their discrétion. The 
right to exercise this discrétion has been vested in the trial courts. 
It has not been granted to the appellate courts, and the question 
for them to détermine is not how they would hâve exercised this 
discrétion, but whether or not the courts below hâve exercised it 
so carelessly or unreasonably that they hâve passed beyond the 
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wide latitude permitted them, and violated the rules of law which 
should hâve guided their action. 

The complainant applied, upon an adjudicated patent, for an in- 
junction to restrain the Stearns-Roger Manufacturing Company and 
the Portland Gold Mining Company from constructing and using 
their Pearce turret ore-roasting furnaces which the manufacturing 
Company was building under a contract with the mining company, 
and which the mining company intended to use when they were 
completed. He also asked for a gênerai injunction against the man- 
ufacture, sale, or use by the défendants of any of the Pearce fur- 
naces. The court refused to issue any injunction against the mining 
company. It refused to enjoin either company from constructing 
and using the three furnaces in process of érection. But upon the 
exécution and filing of a bond in the sum of $10,000 to indemnify 
the manufacturing company for any damages it should sustain if the 
preliminary injunction was subsequently dissolved or modified, it 
enjoined the manufacturing company from making or vending any 
more Pearce furnaces until the final détermination of this suit. This 
does not seem to be an unjust or an unreasonable course of action. 
The mining company took and has prosecuted a separate and in- 
dependent appeal from the order granting the injunction against 
the manufacturing company. But as the injunction does not restrain 
the mining company from doing any act either alone or jointly with 
the manufacturing company, the mining company could not hâve 
been legally aggrieved by the order, and it had no right to appeal 
from it. Its appeal is accordingly dismissed. 

The i"emaining question is whether or not the order enjoining the 
manufacturing company during the pendency of this suit from build- 
ing and selling more Pearce furnaces after it installed the three that 
were contracted to the mining company was an unlawful exercise of 
the discrétion of the circuit court. Counsel for the manufacturing 
company insist that this order was violative of the established rules 
of equity jurisprudence, because the Pearce furnace was not an in- 
fringement upon the patent to Brown, because the complainant had 
been guilty of such lâches that he was not entitled to an ad intérim 
injunction, and because there was no proof that the complainant 
would sustain such injury from the continued infringement as would 
warrant an injunction. The crucial question in this case — the ques- 
tion which must ultimately détermine it on the merits — is whether 
or not the manufacture, sale, and use of the Pearce furnace is an 
infringement upon Brown's monopoly. There are cases in which 
the question of infringement may be finally determined on appeals 
from orders granting temporary injunctions, and where this can be 
donc it is always compétent, and often prudent, for an appellate court 
to consider and décide it on such an appeal. But this is not one of those 
cases. The complainant properly joined the manufacturing com- 
pany and the mining company as défendants in this court, because 
they were jointly making and preparing to use the three Pearce 
furnaces which they were about to install in the new mill of the 
mining company. The mining company has answered that thèse 
furnaces do not infringè upon the patent to Brown, and it is en- 
titled to a décision of that issue upon the évidence and testimony 
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which will be présentée! at the final hearing of this case. It had 
no right to appeal from the order granting the injunction, and its 
appeal has been dismissed. It woiild not be estopped by any déci- 
sion of the question of infringement which this court might make 
ou the ex parte affidavits presented on this appeal, but it would still 
be entitled to a later hearing and décision of the same question in 
this very case after the various witnesses hâve been subjected to 
examination and cross-examination in the usual course of a prépa- 
ration for a final hearing. It is therefore reasonably certain that 
the question of infringement cannot be authoritatively decided upon 
this appeal, and that it must, in any event, be finally considered 
and determined upon other évidence which will be produced at the 
hearing. In view of this fact, and also because testimony taken 
under examination and cross-examination is much more satisfactory 
and far more reliable than the ex parte afhdavits which this record 
contains, and because the affidavits might lead to one conclusion and 
the testimony to another, this court déclines to enter upon a con- 
sidération and détermination of the question of infringement upon 
this appeal. 

Counsel for the manufacturing company invoke the conceded rule 
that, where it is not clear that the défendant is guilty of infringement, 
and that question is grave and difficult, a temporary injunction should 
not be granted on ex parte affidavits. Sprague Electric Ry. & 
Motor Co. V. Nassau Electric R. Co., 95 Fed. 821, 37 C. C. A. 286; 
Hatch Storage Battery Co. v. Electric Storage Battery Co., 100 Fed, 
975, 976, 41 C. C. A. 133, 134. But while this rule prevails in ail 
its force in the trial court, it is met in the appellate court by another 
of great cogency, — by the rule that where the court below has con- 
sidered a question, and made a finding on conflicting évidence, its 
conclusion is presumptively correct, and it ought not to be disturbed 
utiless an obvions error has intervened in the application of the law, 
or some serions mistake has been made in the considération of the 
facts. Kinloch Tel. Co. v. Western Electric Co., 113 Fed. 659; Na- 
tional Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 
106 Fed. 693, 716, 45 C. C. A. 544, 567; Mann v. Bank, 86 Fed. 51, 
53, 29 C. C. A. 547, 549, 57 U. S. App. 634, 637; Tilghman v. Proctor, 
125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Furrer v. Ferris, 145 
U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649; Warren v. Burt, 58 
Fed. ICI, 106, 7 C. C. A. 105, 110, 12 U. S. App. 591, 600; Plow 
Co. V. Carson, 72 Fed. 387, 388, 18 C. C. A. 606, 607, 36 U. S. App, 
448, 456; Trust Co. v. McClure, 78 Fed. 209, 210, 24 C. C. A. 64, 
65, 49 U. S. App. 43, 46; Exploration Co. v. Adams, 104 Fed. 404, 
408, 45 C. C. A. 185, 188. The court below has considered this 
question of infringement on the conflicting évidence which the affi- 
davits présent, and has concluded that the trespass of the défendant, 
is clear. Moreover, the rule which the défendant invokes does not 
apply with nearly as much force to a case like that at bar, in which 
the complainant furnishes ample security to indemnify the défendant 
against any loss which results from an erroneous issue of the in- 
junction, as it does to one in which such a bond has not been given. 
It is by no means obvious that the court below was or that it was 
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not in error in its décision of tlie question of infringement on the 
évidence before it. Whether it was so or not can be determined 
only by an examination and study of the évidence and a comparison 
of the two furnaces, — a study and comparison which we should not 
hesitate to make were it not for the fact that it would be practically 
futile, and that it might resuit in contradictory and confusing déci- 
sions upon différent states of facts in the same case. No opinion is 
expressed upon this question of infringement. But the injunction 
should not be dissolved on the ground that this issue is doubtful, 
because the order and the bond furnish as complète protection to 
both parties against loss as can be devised, because the presumption 
is that the finding of the trial court is right, and because a final 
détermination of the question of infringement cannot be made in 
this case on this appeal, and a décision of it might lead to confusing 
and contradictory opinions upon différent states of facts in the same 
case. 

It is contended that the complainant was guilty of such lâches 
that he was not entitled to a preliminary injunction. The patent 
in suit was issued on March 22, 1892. In May, 1893, the owner of 
the patent notified the manufacturing company or its predecessor 
that its Pearce fumace was an infringement, and in June that charge 
was denied. On January 4, 1897, Brown brought his suit against 
the Metallic Extraction Company, in which, after a protracted and 
expensive litigation, the validity of his patent was fînally established 
on October 8, 1900. Extraction Co. v. Brown, 104 Fed. 345, 43 
C. C. A. 568. The bill in this suit was exhibited on April 24, 1901. 
The doctrine of lâches is an équitable principle, which is applied to 
promote, never to defeat, justice. It is a branch of the principle 
of équitable estoppel. Where a patentée, by deceitful acts, silence, 
or acquiescence, lulls an infringer into security, and induces him to 
incur expenses or suiïer losses which he would not otherwise hâve 
sustained, courts of equity apply the doctrine of lâches on the prin- 
ciple that one ought not to be permitted to deny the existence of 
facts which he has intentionally or recklessly induced another to 
believe to his préjudice. There is nothing of that character in this 
case. The manufacturing company was informed that Brown claim- 
ed its furnace was an infringement in 1893. It then had the option 
to retire from its manufacture and sale, or to proceed with it, and 
take the chances. It chose the latter alternative. Brown did not 
induce it to make this choice. The company made its own choice 
with its eyes open, and with full notice of Brown's claim, and it 
has ever since continued to foUow it against the protest and in 
spite of the notice of Brown to it to desist. One who, with full 
knowledge of a patentee's claim of infringement, and against his 
protest, continues to trespass, cannot, on the ground of the estoppel 
«r lâches of the patentée, successfully défend a suit for infringe- 
ment brought, or a motion for a preliminary injunction made, within 
any reasonable time. Repeated willful trespasses establish no right 
to their continuance. And mère delay by a patentée to bring his 
suit or tb âpply for his preliminary injunction for any reasonable 
length of time after an infringer is informed of his trespass, un- 
accompanied with such acts of the patentée and such facts and cir- 
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cumstances as amount to an équitable estoppel, will not deprive 
him, either on the ground of lâches or of estoppel, of his right to a 
temporary injunction or to a recovery. Moreover, delay in prose- 
cuting other infringers during the time while the validity of a patent- 
is in litigation does not constitute lâches. American Bell Tel. Co. 
V. Southern Tel. Co. {C. C.) 34 Fed. 795, 802 ; Edison Electric Light 
Co. V. Saw>'er-Man Electric Light Co., 3 C. C. A. 605, 53 Fed. 592 ; 
Green v. Barney (C. C.) 19 Fed. 420; Norton v. Can Co. (C. C.) 
57 Fed. 929, 933. Tlie complainant was therefore guilty of no lâches 
between January 4, 1897, and October 8, 1900. There was no un- 
reasonable delay after the décision of October 8, 1900, was fîled. 
The complainant exhibited his bill within seven months after the 
détermination of the validity of his patent. There were no acts or 
éonduct of the complainant, no facts or circumstances between the 
issue of his patent in 1892 and the commencement of his suit against 
the Metallic Extraction Company, . on which to base an équitable 
estoppel in favor of the Stearns-Roger Manufacturing Company. 
It knowingly exercised its option to make and sell its furnaces in 
spite of Brown's patent and his notice to them to desist. Brown 
was guilty of no lâches in this case that deprived him of his right 
to the preliminary injunction. 

Finally, it is contended that the order granting the injunction 
should be reversed because there was no proof of such threatened 
irréparable injury to the plaintifï as would warrant it, while there 
was évidence that the manufacturing company was solvent, and that 
the issue of the injunction would cause it great loss. A continuing 
trespass is always good ground for the issue of an injunction in 
the absence of countervailing considérations, because a multiplicity 
of suits for damages is never an adéquate remedy for the loss which 
constantly repeated trespasses entail. Upon this ground, in the ab- 
sence of other considérations, the complainant was entitled to his 
injunction. Manufacturing Co. v. Booth, 78 Fed. 878, 24 C. C. A. 
378. In a litigation like this it is impossible for either party to 
escape without some loss. Ail that the courts can do is to make 
such orders and to pursue such a course as will enable the parties 
to reach a détermination of their respective rights with as little 
loss as possible. The afifidavits in this case hâve been carefully 
considered, and the damages likely to resuit to the respective parties 
irom the issue of and the refusai to issue this injunction hâve been 
thoughtfully balanced, in vain, to find a more just and équitable 
order for the protection of the rights of the parties to this suit 
than that which was made by the court below. It permitted the 
completion and use of the furnaces in process of construction, tlius 
preventing any loss to the mining company. It restrained the man- 
ufacture and sale of other infringing furnaces, thus protecting the 
rights of the complainant. And it required the complainant to make 
a bond for $10,000 to indemnify the manufacturing company against 
possible loss from the erroneous issue of the injunction, thus secur- 
ing the latter company as far as possible against damages from 
the chances of the litgation. It was a wise and provident exercise 
of the judicial discrétion of the court below, and it is afifirmed. 
114 F.— 60 
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MARVEL CX5. V. PEARL et al. 
(Circuit Court, S. D. New York. Febraary 20, 1902.) 

1. Patents —EsTOPPEL. 

A patentée, and likewise a corporation, wlilch it organizes and Con- 
trols, are estopped to assert the Invalidity of the patent as against an 
assignée thereof. 

2. Samb— Insrinobment— Pbbliminakt Injunction. 

There belng dispute as to the equitles, prelimlnary Injunction In suit 
for infrlngement of patent will net Issue, défendants givlng a bond to 
respond for profits or damages ultlmately found, and flllng statements of 
sales. 

Motion for Preliminary Injunction on Design Patent No. 30,023, 
January 17, 1899, and Mechanical Patent No. 616,963, January 3, 
1899. 

Philip Manro, for the motion. 
Henry B. Erownell, opposed. " 

LiACOMBE, Circuit Judge. The design patent sued on in this 
cause is another instance of a perversion of the statute. Patents 
for designs are intended to apply to matters of ornament, in which 
the utility dépends upon the pleasing eflfect imparted to the eye, 
and not upon any new function. Rowe v. Blodgett & Clapp Co. 
(Nov. 14, 1901) 50 C. C. A. 120, 112 Fed. 61. Syringes of this sort 
are not bought because of their artistic beauty, but because they 
are mechanically useful. However, the défendant Tullar Pearl, vvho 
is himself the patentée and assigner to the complainant, cannot be 
heard to assert the invaHdity of his patent, nor can the défendant 
Company, which he organized and controls. There seems, however, 
to be no infringement of the design shown. As patentée and as- 
signer of the mechanical patent, défendant Tullar cannot be heard 
to dispute its validity; and his corporation is in the same situation. 
They cannot controvert the statement in the spécification that the 
patentée was "the fîrst to provide a syringe wherein the water is 
discharged by the compression of a bulb with a stationary deflector 
held in the end thereof, and formed of a disk having radial slits 
therein extending from a point near the center, and the portions 
between the slits bent to form wings, which are disposed at such 
an angle as to présent inclined or spiral passages to the discharge 
or flow of the liquid." In the alleged infringing device inclined or 
spiral passages for the discharge or flow of the liquid are presented 
in the shape of the inclined or slanting perforations, which seem 
to be a fair équivalent of the slits with slanting wings. 

Inasmuch as there is some dispute as to the equities, preliminary 
injunction will not issue if défendants, within 10 days, give a bond 
for $2,000 to respond for profits or damages ultimately found, and 
fîle within 20 days a full sworn statement of ail of the alleged in- 
fringing devices sold down to and including February 28th and 
within the first week in April, and in each succeeding month file a 
similar sworn statement covering sales of the preceding month. In 
the event of failure to comply with thèse conditions, preliminary 
injunction under the mechanical patent may issue. 
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In re SWIFT et al. 

Ex parte HAREIGAN. 

(District Court, D. Massachusetts. March 21, 1902.) 

No. 2,745. 
L Brokers — Brbach op Contkact to Dblivbr Stocks— Supficibnct of De- 

MAND. 

A broker who was carrying stocks for a customer, which he had 
boug'at on a margin, made a gênerai assignaient; and a few days 
afterwards the customer wrote hlm, asklng the amount of his account, 
which he did uot know, and stating that he would remit the amount 
and take up the stocks. No action was taken by the broker or assignée 
on such letter, the stocks having been previously pledged by the broker 
and sold by the pledgee; and the broker was subsequently adjudged 
a bankrupt. Held, that the letter constituted a demand, the fallure 
to coiPlpIy with which was a breach of the contract, and gave the 
customer an immédiate right of action; It being shown that he was 
able and wiUîcg to pay the amount due from him to the broker. 

2. Same—Measdrb dp Damages. 

ïhe measure of damages for the breach of a contract by a broker 
to deliver stocks on demand of a customer. for whom he had bought 
the same ou a margin, is to be determined according to the higiiest 
intermediate value of the stocks between the default and a time after 
the customer bas notice thereof reasouably suflicient to enable him to 
replace the stocks.i 

In Bankruptcy. On review of décision of référée. 

Robert K. Dickerman, for creditors. 
Freedom Hutchinson, trustée, pro se. 

LOWELL, District Judge. The créditer was a customer of the 
bankrupts in their business as stockbrokers. The bankrnpts had 
bought, and were carrying for the customer, certain stocks, worth 
more than the customer's debt to the bankrupts. Thèse stocks had 
been pledged by the bankrupts to other creditors. On December 27, 
1899, the bankrupts made a gênerai assignment, and the creditor 
had notice of it at the time it was made. On December 30th the 
creditor wrote to the bankrupts as follows: 

"Lowell, Mass., Dec. 30th, 1899. 

"E. C, Hodges & Co., Exchange Bldg., Boston— Gentlemen; I hâve on 
necount with you two hundred shares Isle Royal Mining Co., one hundred 
shares Butte & Boston Mining Co., C. F. S., and fifty shares Tamarack 
Mining Co., J. S. H., and fifty shares Tamarack Mining Co., C. H. H. Will 
you please send me a statement of the amount I owe on thèse stocks, and 
I will send funds sufflcient to cover the amount due, and wlU take up the 
certlfleates. 

"Very truly, Geo. M. Harrigan." 

The following circulars were sent by the common-law assignée, and 
received by the creditor: 

"Boston, January 10, 1900. 

"To the Creditors of E. O. Hodges & Co.— Gentlemen: E. O. Hodges, 
Frederick Swift, and E. P. Lowry, doing business under the flrm name 
of E. 0. Hodges & Co., did on the 27th day of December, 18Q9, exécute 

1 See Brokers, vol. 8, Cent. Dig. §§ 27 [d], 36 [a, 1, J]. 



94S 114 FEDERAL REPORTER. 

to me an asslgnment of ail thelr property, In trust for the beneflt of thelr 
creditors, wlthout préférence or priority except as provided by law. I 
hâve accepteil the trust. A gênerai meeting of the creditors wlll be called 
at an early day, of which you wlll receive notice. To expedite a settle- 
ment of affairs, I ask you to send me a statement of your account, made 
np to this date, and also to slgn and mail to me as soon as possible the 
inclosed assent to the assignment 

"Yours respectfuUy, Geo. C. Dickson, 

"53 State Street, Koom 823. Assignée of E. 0. Hodges & Oo." 

"Dear Sir: On Saturday, .Tan. 13, 1900, 1 mailed you a statement of the 
assignment of E. C. Hodges «& Co., with the request that you assent to said 
assignment; and, not havliig received a reply, I beg to advise you as follows: 
More than one-half of the creditors hâve assonted. At the same tlme, 
I do not feel justified in continuing under the assignment unless it is 
assented to by ail parties In Interest. In other words, if the creditors 
prefer to pétition the flrm Into bankruptcy, It Is within thelr power, and it 
would seem to be time wasted to continue under the présent arrangements 
If this Is the wish of any of the creditors; but, from the examlnation that 
I hâve been able to make of the affairs of E. O. Hodges & Co., I believe 
it to be for the best interests of the creditors to assent to the assignment, 
and, vrhen the condition of the affairs of Hodges & Oo. are presented be- 
fore them, if It should then be the v?lsh of the creditors to pétition the 
flrm Into bankruptcy, they can do so wlthout any loss of thelr rights. 
My position as assignée Is slmply to hold the property untll the creditors 
meet and décide what Is best to be done. Under this assignment no per- 
sons' rights can be prejudiced in any way, but ail are alike protected. 
I make the above statement, believlng it wlll be for your best interests 
to slgn the within assent; and, not receiving a reply to this letter, I will 
understand that, as far as your claim is concerned, you prefer that the 
flrm be petltioned into bankruptcy. 

"Very truly, [Signed] G. 0. Dickson, Assignée." 

The créditer took no further action until after the adjudication, 
May 7, 1900, which was made on an invohintary pétition filed April 
6th. The stocks carried were sold by those creditors of the bankrupts 
to whom they were pledged on December 27 or 28, 1899. Their 
value was greater on April 6th than on December 27th or 28th. The 
question hère raised concerns the amount of proof to be allowed. Of 
what date is the value of thèse stocks to be taken? In Re Swift 
(D. C.) 105 Fed. 493, afïîrmed as Hutchinson v. Dee (C. C. A.) 112 
Fed. 315, it was held that the value of the stocks carried for another 
customer of thèse bankrupts was to be taken as of April 6th. The 
court has hère to détermine, therefore, if the facts of this case difïer 
materially from those of Hutchinson v. Dee. In that case there 
was correspondence which, in the opinion of the court of appeals, 
"makes it clear that both the bankrupts and Dee, in efïect, agreed 
to regard the assignment as not définitive, and that each held every- 
thing in abeyance until the décisive blow was struck by the pro- 
ceedings in bankruptcy." "Voluntary assignments," said the court, 
"are frequently resorted to as expédients to tide debtors over their 
difficulties, and intended to be merely temporary; that the letters 
referred to indicate that this case falls within that observation ; and 
that the parties waived, for the time being, insistence on the per- 
formance of the existing contracts. Therefore the rights of the par- 
ties, as fixed by the law, necessarily relate to the bankruptcy pro- 
çeedings." 112 Fed. 315, 320. In its opinion this court said, "At 
no demand was made in this case by the customer after the gênerai 
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assignment, it follows that no right of action accrued to him." 105 
Fed. 500. In Weston v. Jordan, 168 Mass. 401, 405, 47 N. E. 133, 
134, it was said by the suprême court of Massachusetts: 

"After Wheatland had parted with the control of the shures, and after 
repeated demands l'or them by Jordan, and refusais by Wheatland to deliver 
them, Jordan had a valid ground of action against Wheatland either for 
breach of contract or for a conversion. It matters not which. If Wheatland 
had refused on demand to deliver the shares when they were high, and 
they had afterwards fallen In value, we cannot accède to the défendants 
contention that Wheatland could still hâve compelled Jordan to take them 
up and pay the balance of the cost." 

There is notliing in Chase v. City of Boston (Mass.) 62 N. E. 1059, 
to modify the earlier Massachusetts cases in their appHcation to the 
case at bar. 

Did the creditor in this case make upon the bankrupts a "demand," 
in the sensé in which that word is used in the cases above cited? 
No formai tender was made, but none could be made, for the cred- 
itor did not know just how much he owed the bankrupts. It seems 
that his demand was like that made in Weston v. Jordan, and relied 
on by the court in deciding that case. When either broker or cus- 
tomer "has made a voluntary assignment for the benefit of creditors, 
or gone into bankruptcy, or perhaps when he has committed some 
other notorious act of insolvency," said the circuit court of appeals 
in Hutchinson v. Dee, "he has parted with the control of his assets ; 
and the law assumes, as is the fact, that his ability to perform his 
contracts has terminated, and that a demand and tender would be 
futile, and ordinarily an action may at once be brought." 112 Fed. 
320. If this be true, a fortiori demand and tender need not hâve that 
formdlity which is required in some other cases. It was found as a 
fact that the creditor was both able and willing to pay the bankrupts 
his debt due them on December 30, 1899, when his letter was writ- 
ten. I am of opinion, therefore, that in this case the creditor has not 
"waived, for the time being, insistence on the performance of the ex- 
isting contracts," but that, on the contrary, he has demanded the de- 
livery of the shares carried for him, and has exercised his élection to 
treat the contract as broken. His failure to notice the assignee's 
letters does not indicate that he modified his position as definitely 
declared in his letter of December 30th. Had the shares fallen in 
price between December 28, 1899, and April 6, 1900, the broker could 
not hâve compelled the creditor to take their reduced price in satisfac- 
tion of his claim. 

It remains to be determined if the value of the shares should be 
taken as of December 28, 1899, or as of some date thereafter, but 
prior to April 6, 1900. The rule of damages stated in Galigher v. 
Jones, 129 U. S. 193, 200, 9 Sup. Ct. 335, 32 L. Ed. 658, binds this 
court, even though it be shown that some of the text-books and 
cases there relied on lay down a rule quite the opposite of that which 
they are cited to support. Following Galigher v. Jones, this court 
has to détermine what is a "reasonable time" for the purchase of the 
stocks in question. Thèse appear to hâve been of the "active" sort, 
and doubtless could hâve been bought at any time. If there was a 
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rise in their price within a day or two after December 30th, the créd- 
iter may, perhaps, be entitled to the benefit of it, and the référée 
may receive évidence on that point. 

The judgment of the référée is reversed and the matter of the 
claims of Harrigan, Sullivan, Harris, and Hansen is referred back 
to him, with instructions to proceed in accordance with this opinion. 
In the case of Lyons the correspondence was not precisely the same 
as that quoted above, but the différence is not material to the décision. 
The same order must be made in this matter as in the rest. 



UNITED STATES v. WEBER et al. 

(Olrcnlt Court, W. D. Virginia. March 25, 1902.) 

1. Injunction Issued bt District .Tudge — Life op. 

Rev. St. § 719, providing that an injunctlou Issued by a district Judge 
as one of the judges of the circuit court shall not continue longer than 
to the circuit court next ensuing, unless so ordered by the circuit court, 
was intended to lirait the life of injunctions issued by district judges 
acting as judges of the circuit court, only when issued in vacation. 

& Labou Unions — IiiLEQAi, Purposbb akd Mbanb— Liabilitt of Mbmbkrs as 

CONSPIHATOKS. 

If the object of a labor union is unlawful, or If the methods employed 
by It either to Induce acquisitions to Its ranks or to accomplish its ul- 
terlor purposes are unlawful, ail persons who combine in such efforts 
are conspirators. 

8. Samk— Leoalitt of Object— Stkikks— Intimidation of Employés. 

Though the right of persons employed by receivers of a minlng cor- 
poration to voluntarily joln a union havlng only légal purposes cannot 
be denied, nor the right of others to induce such action on their part 
by légal methods and fair moral suaslon, they hâve no right to combine 
for the purpose of securing control of ail minlng opérations, tncluding 
those under the management of the receivers, with the Intent of forcing 
compliance with their demands by means of strikes, nor hâve they the 
right, by threats and Intimidation, to compel others, who do not désire 
to joln the union, to quit work. 

4. Same— Ordeking Employés of Receivers to Quit Work — Bppbct. 

Action on the part of a union composed of minlng employés In order- 
Ing persons employed by receivers of a particular minlng corporation to 
quit work Is in Itself a direct violation of the order of court directing 
the receivers to operate the plant. 

6. Same — Violation of Injonction. 

An order made October 26th, speclflcally requirlng of two named par- 
ties that they "deslst from any interférence with the employés of the 
said receivers, so as to affect the conduct of the business by the re- 
ceivers," was shown to hâve been vlolated where It appeared that they 
addressed a number of the employés on March 2d followlng, and were 
about to address another crowd on the 12th when arrested, and that one 
of them then called out to the men to "continue their work" (of intimi- 
dation), and afterwards In a printed interview stated that they had ad- 
vlsed the men to quit, and also that he had told a party that he had 
vlolated and Intended to vlolate the order. 

Contempt Proceedings. 

Bullitt, Kelly & Hull and Blackford, Horsley & Blackford, for the 
United States. 

H. M. Ford and Harrison & Long, for défendants. 
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Before SIMONTON, Circuit Judge, and McDOWELL, District 
Judge. 

McDOWELL, District Judge. The défendants Weber and Had- 
dow liave been attached and brought before the court on a charge of 
violations of orders of this court made in the case of the Morton Trust 
Company against the Virginia Iron, Coal & Coke Company. The 
défendants Tom Braley, Cass Braley, and David Clarkson hâve been 
summoned by rule to shovir cause vvhy they should not be held guilty 
of contempt for violations of thèse same orders. Ail the défendants 
hâve, in efïect, denied the charges made against them. Both the at- 
tachment and the rule were issued upon information contained in a 
verifîed pétition filed by the receivers appointed in the above-named 
cause. 

It is well in the outset to state that the court fully recognizes the 
limitations on its powers as to contempts committed neither in the 
présence of the court nor so near thereto as to obstruct the administra- 
tion of justice. Rev. St. § 725. That there must hâve been disobedi- 
ence of, or résistance to, some order of the court is essential to consti- 
tute contempt in the case at bar. 

By the fîrst order entered in the case of the Morton Trust Company 
against the Virginia Iron, Coal & Coke Company the receivers thereby 
appointed were directed to take possession of and to operate the prop- 
erties of the défendant company. By an order entered by the late 
Judge Paul, district judge, on February 12, 1901, certain named per- 
sons (not including any of thèse défendants), and "ail other parties con- 
cernée! whose names be hereafter ascertained," were enjoined from 
entering upon the property of the Virginia Iron, Coal & Coke Com- 
pany, from trespassing thereon, and from intimidating or coercing, or 
attempting to intimidate or coerce, or in any manner interfering with 
the employés of said receivers with intent to induce them to quit the 
service of said receivers, and from entering into any conspiracy or 
combination for the purpose of hindering or obstructing the said re- 
ceivers in the opération of their business at the "Looney Creek Lease." 
The Looney Creek Lease is the same opération that is now alleged to 
hâve been obstructed and crippled by the acts of thèse défendants. 

As to the last-mentioned order, the point is made by counsel for the 
défendants that, as the order was made by a district judge, it ceased to 
be operative long before the acts hère complained of are alleged to 
hâve been committed, because of section 719, Rev. St. The statute 
referred to was intended to Hmit the life of injunctions issued by dis- 
trict judges, acting as judges of the circuit courts, only when issued in 
vacation, i Bâtes, Fed. Eq. Proc. § 528; Vulcanite Co. v. Folsom 
(C. C.) 3 Fed. 509. But upon inquiry of the clerk at Abingdon, where 
this cause is docketed, it appears that the October term, 1900, of the 
circuit court was adjourned sine die on October 13, 1900. The next 
regular term there commenced by law in May, 1901. It follows, 
therefore, that said order ceased to be effective before the commission 
of the acts hère complained of, and consequently the said order is not 
of moment in this discussion, except in so far as it served as a warning 
that the plant at Inman was under the charge of the court, and that 
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interférence with the employés with intent to induce them to quit the 
service, or intimidating them to that end, had been regarded by the 
court as a violation of its orders. 

With the pétition for the attachment is filed, as Exhibit A, a printed 
poster giving, in effect, the terms of the above order. It appears that 
many copies of this poster had been conspicuously displayed, and that 
the défendants Weber and Haddow knew its contents. In fact Had- 
dow testifîed that he knew the terms of the poster so thoroughly that 
he could repeat it almost Verbatim. On October 26, 1901, one of the 
circuit judges of this circuit issued an order by which the défendants 
Weber and Haddow, by name, were ordered to show cause why they 
should not be attached for contempt in attempting to interfère with the 
conduct of the business of the receivers in the management of the 
properties intrusted to their hands by former orders of this court. 
And, further ordering, "that the employés of said receivers be enjoined 
from conspiring and agreeing with any person or persons whomsoever 
in attempting to interfère with the conduct of the business of the re- 
ceivers. In the meantime, and until the further order of this court, 
that the said Haddow and Weber desist from any interférence with the 
employés of said receivers, so as to afïect the conduct of the business 
of the receivers." A writ of injunction, issued in pursuance of said 
order, was served on the défendant Weber, and knowledge of the con- 
tents of the writ appears to hâve been brought home to the défendant 
Haddow. But it does not appear that further action was then taken 
by the court. This was in November, 1901. It appears that ail the 
défendants knew that the plant at Inman — the "Looney Creek Lease" 
— was being operated by the receivers of this court ; that Weber and 
Haddow knew the purport of the injunction orders above mentioned ; 
and it is entirely improbable that the other défendants were ignorant 
of the purport of the injunction order issued by Judge Paul. 

Having thus set out the orders of this court, some or ail of which 
are alleged to hâve been disobeyed or resisted by the défendants, it 
may further tend to clearness of thought to briefly consider some ques- 
tions of law involved in this matter. It is admitted by défendants 
Weber and Haddow that they are officers of the organization known 
as the "United Mine Workers of America" ; that their duties con- 
sist in part in organizing mine workers into local lodges of said order ; 
that they came to Virginia both in October, 1901, and March, 1902, 
for the purpose of organizing such lodges among the miners working 
for the receivers at Inman and at Tom's Creek, as well as among 
miners working at other nearby plants. It appears from the évidence 
that in Western Pennsylvania, Ohio, Indiana, and Illinois the coal 
miners are so nearly ail members of the organization that said régions 
may be considered as "union" territory. Further, that in West Vir- 
ginia and Virginia a great many — perhaps a majority — of the miners 
are not members of the union. It also appears that when, on a former 
occasion or occasions, a gênerai strike was ordered, the hopes of the 
organization were in some measure, at least, defeated because of the 
fact that the miners in West Virginia continued at work, and the coal 
thus prodUced went into the markets that would otherwise hâve been 
largely dépendent upon the output of the union territory. Hence, it 
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seems, that the object in organizing lodges in the Vlrginias is to bring 
the Virginia mines under the control of the organization. 

The right of the employés of the receivers to voluntarily join a union 
that has only légal purposes in view cannot be denied. Moreover, the 
right to induce, by légal methods and fair moral suasion, the employés 
of the receivers to join such an organization is not denied. But if the 
object of the union is illégal, or if the methods employed by it, either 
to induce acquisitions to its ranks or to accomplish its ulterior pur- 
poses, are illégal, it appears to be well settled that the persons who 
combine in such efïorts are conspirators. In Bish. Cr. Law (7th Ed.) 
§ 171, it is said: 

"Consplracy is the corrupt agroelng together of two or more persons to 
do, by concerted action, something uniawfnl, either as a means or an end." 

In 24 Am. & Eng. Enc. Law (ist Ed.) p. 131, under the head of" 
"vStrikes," is a quotation from Com. v. Shelton, 11 Va. Law J. 324, in 
which the court of appeals of Virginia said : 

"The authorities seem to agrée that the gist of the offense is the con- 
splracy, and that a conspiracy is a eonfederacy to do an unlawful act, or 
a lawful act by unlawful means, whether to the préjudice of an individual 
or the public. But by 'unlawful' it is not intended to niean that the acts 
agreed to be done inust be criminal; it is enough if they be wrongful and 
with improper or evil intent. Thus, it has been held that threats, intimida- 
tion, or any forcible means, other than lawful compétition, are unlawful. 
To threaten another in ordei to deter him from doing some lawful act 
* * * has always been considered a misdemeanor at common law." 

See, also, Crump's Case, 84 Va. 927, 6 S. E. 620, 10 Am. St. 
Rep. 895, which contains much valuable learning on the subject of 
conspiracy, and is indirectly authority for the proposition that a com- 
bination for the purpose of efifecting a legitimate object by illegitimate 
means is a criminal conspiracy. 

It is an equally well-settled doctrine that each of the confederates is 
liable for ail such illégal acts of the others as may be reasonably antici- 
pated as incidental to the intended act. An excellent discussion of this 
question is appended to the report of In re Doolittle (C. C.) 23 Fed. 
549. See, also, U. S. v. Kane, Id. 748 ; Mitchell's Case, 33 Grat. 845 ; 
I Bish. Cr. Law (7th Ed.) § 636. 

In the first place, it is hardly open to serious question that the ulti- 
mate purpose of the union is not légal. This purpose is to secure con- 
trol of mining opérations, including those under the management of 
the receivers of this court. Confessedly, control is desired for this 
purpose : If the union miners in some other state make complaint of 
grievance, — the justness of the complaint to be judged solely by the 
union, — the union will be in a position to enforce compliance with 
their demands by ordering and carrying into eflfect a gênerai strike. 

Can this court rightfully surrender control of the works under its 
charge to the United Mine Workers ? On authority it is clear that it 
cannot. See In re Higgins (C. C.) 27 Fed. 445 ; In re Wabash R. 
Co. (C. C.) 24 Fed. 217; In re Doolittle (C. C.) 23 Fed. 544; Thomas 
V. Railroad Co. (C. C.) 62 Fed. 803. On reason, also, it is equally 
clear. But a discussion of the reason for this rule, involving sociologi- 
cal q!!estio!is of much interest, cannot now be entered into. 
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To go further, it appears from the évidence that, in order to perfect 
the control desired by the union, it is necessary that practically ail 
mine workers be members of the organization and subject to its direc- 
tions. In other words, it is necessary that nonunion men — men who 
do not désire to join the union — ^be compelled to quit work. This is 
one of the avowed means to the desired end. That this is illégal and 
not to be tolerated needs no argument. Hence, even if it were con- 
ceded that the ultimate purpose is légal, yet, as a means intended to be 
used to efïect the ultimate purpose is illégal, it foUows that a combina- 
tien to efïect the purposes of the union is a conspiracy. 

It is proven hère beyond ail reasonable doubt that until very recently 
there were between 600 and 700 employés at work at the Inman plant, 
and that at the time the witnesses left there to attend court the number 
of men at work had fallen ofîE to about one-third of that number ; thus 
restricting the output of the plant, and materially reducing the income 
derived from its opération. 

It was further proven that on the night of Sunday, March 9, 1902, 
sundry notices, each beâring the impress of the seal of the local lodge 
or union of the United Mine Workers, were conspicuously posted 
about the Works. Two of the notices produced hère read: 

"Local No. 1,703: 1 hereby notify you coke pullers and loaders to stop 
work. U. M. W. of A." 

The other read: 

"Notice. 

"Inman. No. 1,703. 

"U. M. W. of A. March 9, 1902. 

"To Ail Miners and Mine Workers: You are notified that your works are 
suspended, and we ask that ail of you corne eut and assist us in this striiggle 
for freedom. To one aud ail. 

"Yours for success, U. M. W. of A." 

It is also a fact that many, if not ail, of the Hungarians employed 
at the plant had been intimidated and prevented from work because 
of threats that if they worked they would be shot. That others of the 
employés had been intimidated was also proved. Some of the wit- 
nesses introduced by the government gave visible évidence whiie on 
the witness stand that they stood in great fear of the union. In fact, 
no one hearing the testimony and observing the demeanor of many of 
the witnesses could well doubt that at least some of the employés had 
been intimidated and induced to quit work because of fear, and that 
others had been forced to join the union by the same method. That 
the seal impressed upon the notices above mentioned is the seal of the 
local lodge at Inman was admitted. Two of the défendants — Cass 
Braley and David Clark or Clarkson — are proved to hâve been mem- 
bers of the union, and to hâve posted some of said notices. 

It is earnestly contended that the défendants Weber and Haddow 
never partieipated in, sanctioned, or advised any of the illégal acts 
traced to some members of the union. But the act of the union in or- 
dering the coke pullers and loaders to stop work is in itself in direct 
contravention of the order of this court directing the receivers to 
operate the plant. In other words, such acts are illégal. Coupled 
vvith the known intimidation of some of the employés, the above no- 
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tices can hardly be considered othei^vise than an order, not to be dis- 
obeyed with impunity, to stop work. Again, the notices containing 
the statement that the '"works are suspended" is itself in contravention 
of the orders of this court. 

There is no necessity to consider thèse notices in so far as they may 
be treated as a mère request or invitation to the nonunion men to quit 
work. The announcement that the works are suspended carries with 
it by imphcation something sinister, and something altogether différ- 
ent from a mère invitation to quit work. 

It therefore seems, to say the least, probable that the union, in order 
to carry out its ultimate purpose, resorted in the case at bar to threats 
and intimidation of the nonunion laborers. But, even if not, certainly 
the union, by some member or members having control of its seal, did 
resort to direct violations of the orders of this court in order to carry 
out its purposes. The union bas never disavowed the responsibility 
for the issuance of the notices above mentioned. In their bearing 
on the statement that the union intended to use unlawful means to 
secure its end, the addresses made by the défendants Weber and Had- 
dow at the meeting on Sunday, March 2, 1902, are of importance. 
At that meeting much that was said by thèse organizers was proper 
and unobjectionable. But, even from the testimony of thèse défend- 
ants themselves, it appears that intimations were thrown out that if the 
nonunion men did not join, and if the plant did not become subject to 
the union, the product of the mines might be boycotted, as such a 
thing had been donc and might be done again. According to the wit- 
ness George Kilgore, who seemed to be disinterested, what was said 
was that in the event mentioned the product of the mines would be 
boycotted, and ail nonunion miners would be blacklisted and denied 
work at any unionized mines. 

There is another fact developed in the évidence that bas its bearing 
just hère. It appears that there is another mining opération, "Stone- 
ga," located near the Inman plant, which is operated by the Virginia 
Coal & Iron Company. Extraordinary efforts seem to bave been 
made by this company to keep organizers of the Mine Workers from 
coming on the property, notwithstanding which they went on the prop- 
erty. However, mère visits by one or a few organizers did not pro- 
duce the desired resuit. Hence a plan was formed by Weber, and 
apparently also by Haddow, to march a body of 150 union men to the 
Stonega plant. This plan failed because of some accident. The court 
cannot close its eyes to the probable efïect of such a démonstration. It 
would almost surely bave resulted in intimidating men at Stonega who 
did not wish to join the union. Can the organizers of this intended 
démonstration be considered as innocent of knowledge that their 
confederates at Inman would adopt similar methods of intimidation? 
Under the rule of law as to conspiracy, each of thèse défendants is 
guilty of the above-mentioned illégal acts of the others done in pur- 
suance of the common design. 

So far the question has been discussed without particular référence 
to the order of October 26, 1901. This order specifically requires of 
Haddow and Weber that they "desist from any interférence with the 
employés of the said receivers so as to effect the conduct of the busi- 
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ness of the receivers." Under attachment Erom this court, thèse de- 
fendants were arrested on the evehing of March I2th inst. They had 
addressed a number of the employés on Sunday the 2d, and were 
when arrested on the cars at Appalachia, a dépôt near Inman, whence 
they had corne for the purpose of again addressing the men. Between 
the 2d and I2th the works at Inman had been greatly crippled by the 
acts of the union. Upon being arrested, the défendant Weber, accord- 
ing to disinterested witnesses that cannot be disbeheved, put his head 
out of the car window, and, speaking to a crowd of union men there 
collected, advised them to "continue their work," and not to agrée to 
anything until he and Haddow returned. The "work" the union was 
then engaged in, certainly in part at least, consisted of intimidating 
nonunion men who wished to work. Again, after having been 
brought to Lynchburg, a reporter of an afternoon Lynchburg paper 
interviewed the défendants. According to the printed interview, 
Weber said to the reporter, in substance, that he and Haddow had ad- 
vised the men to quit work unless the men that had been discharged 
were reinstated. No satisfactory déniai of the correctness of this in- 
terview was made. The witness Baldwin testified that Weber told 
him that he had violated the order of October 26, 1901, and intended 
to violate it. This witness had no interest to misstate the facts in 
this respect. The conclusion is forced upon the court that both Weber 
and Haddow knowingly and intentionally disobeyed the said order. 

An order will be entered punishing the défendants for their con- 
tempt: Tom Braley, one month's imprisonment ; Cass Braley, two 
months' imprisonment; David Clarkson, two months' imprisonment; 
John Haddow, six months' imprisonment; Wm. Weber, six months' 
imprisonment. 

SIMONTON, Circuit Judge. Having carefully read the évidence 
in this case, I hereby fully concur in the reasoning of the district judge 
and in his conclusion. 

Order. 

This cause came on to be heard upon the pétition of Henry K. 
McHarg and A. A. Phlegar, receivers of the Virginia Iron, Coal & 
Coke Company, on attachments against Wm. Weber and John Had- 
dow; and on the rules to show cause issued against Thomas Braley, 
Cass Braley and David Clarkson, and the returns of the said re- 
spondents, hearing the same, and the testimony produced before the 
court, and considering the arguments of counsel thereon, it is ad- 
judged, ordered, and decreed that the said attachments and the said 
rules issued against the said respondents Wm. Weber, John Haddow, 
Thomas Braley, Cass Braley, and David Clarkson be made absolute, 
and that the said respondents are in contempt of the orders of this 
court. It is further ordered that the said Wm. Weber and John Had- 
dow be each imprisoned in the jail of the city of Lynchburg for the 
term of six months each; and Thomas Braley be imprisoned in the 
jail of Wise county, in the state of Virginia, for the term of one month ; 
and that Cass Braley and David Clarkson be each imprisoned in the 
county jail of Wise county aforesaid for the term of two months each. 
It is further ordered that capias be issued for each of the respondents 
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Thomas Braley, Cass Braley, and David Clarkson ; and that the terms 
of imprisonment herein provided for each of the said parties shall begiri 
as to each of them, respectively, when he is lodged in the jail as pro- 
vided in this order; that this order be signed in duplicate, one to be 
entered in the office of the clerk of this court at Abingdon, and the 
other to be placed in the hands of the marshal of this court for action 
thereon. 



In re METZGER TOY & NOVELTT GO. et al. 

(District Court, W. D. Arkansas, Ft Smith Division. April 28, 1902.) 

Banerdptcy— Préférences. 

Bankr. Act, § 60a, provides that "a person shall be deemed to hâve 
given a préférence if, being insolvent, he has procured or suiïered a 
judgment to be entered against himself in favor of any person, or made 
a transfer of any of his property, and the efifect of the euforcement of 
such judgment or transfer will be to enable any one of his creditors 
to obtain a greater pereentage of his debt than any other of such cred- 
itors of the same class." Clalmant recovered judgment against a bank- 
rupt partner, and exécution issued thereon. Thereafter the parties 
agreed that the sherifC should place a cashier in charge of a store belong- 
Ing to the partnership, and that the proceeds of each day's sales should 
be paid to the sherifif, and applied on the exécution, pursuant to which 
arrangement certain payments were made to clalmant, vrho had no 
knowledge that the partner was bankrupt at the time. Held to con- 
stitute a préférence within the act, which would bave to be surrendered 
before the balance of the claliL could be proved. 

In Bankruptcy 

On the 31st of December, 1901, the Metzger Toy & Novelty Company, a 
partnership composed of Rudolph Metzger, Sr., Kudolph Jletzger, Jr., and 
Mary Metzger, filed a pétition In bankruptcy as such partnership, and also 
as individuals; and on January 3, 1902, the partnership, and each of sald 
partners individually, were adjudicated bankrupts. In an adversary suit 
between the Bloch Queensware Company and Rudolph Metzger, Sr., the 
former on the 30th of November, 1901, in the suprême court of the state of 
Arkansas, recovered a Personal judgment against the latter for $983.92, with 
interest on $902.22 at 6 per cent from August 3, 1898; and on tlie 19th day 
of December, 1901, an exécution was issued out of sald court, directed to 
the sherifE of Sébastian county, and came to his hands on the followlng day. 
The shcriff Immediately notifled Rudolph Metzger, Sr., and the latter begged 
tIme from day to day, in order that he might borrow the money and pay 
off the exécution. Failing in this, on the 23d of December Rudolph Metzger, 
Sr., agreed with the sherifE and the attorneys of the Bloch Queensware Com- 
pany that a cashier mIght be placed In the store of the Metzger Toy & 
Novelty Company by the sheriff, and the proceeds of each day's sales be 
turned over by said cashier to the sherifC In satisfaction of said exécution. 
This method was followed up, and It continued uutil and includlng Christ- 
mas day; and, as the resuit of that aiTangenient, $479.09 was paid to the 
sheriff on the exécution. At the time the sherifif received the money under 
the arrangement heretofore stated, and up to and Ineludlng the time when 
tlie exécution was levied, tlie uncontradicted proof shows that the Bloch 
Queensware Company and its attorneys ail belleved that Rudolph Metzger, 
Sr., was solvent. On the 26th of December foUowing, the sheriff levied upon 
the stock of goods of the Metzger Toy & Novelty Company, and also certain 
real estate, and on the same day paid to the attorneys of the exécution 
creditor the sum of $472.70; retalning the sum of $6.29 for his costs and 
commissions. L'pon a proper application, this court enjoined tiie sheriff, ou 
January 3, 1902, from proeeeding further under said exécution, and tlu- 



958 114 FEDERAL REPORTER. 

«nsold assets of the Metzger Toy & Novelty Company subsequently passed 
Into the hands of the trustée in bankruptcy. It is agreed that the Metzger 
Toy & Novelty Company and Rudolph Metzger, Sr., were at the tlme the 
exécution was issued, and the aforesald payment made, Insolvent. On the 
31st of January, 1902, the Bloch Queensware Company flled Its clalm, pro- 
bated in proper form for allowance, agalnst the individual estate of Rudolph 
Metzger, Sr., for the sum of $738.37; retaining the $429.09 realized by the 
sheriff on sald exécution. To this clalm A. A. McDonald, as trustée for the 
estate of the copartnership of the Metzger Toy & Novelty Company, and 
A. C. Cunkle, as attorney for several of the creditors of the Metzger Toy 
& Novelty Company, flled objections to the allowance of sald claim, alleging 
that the Bloch Queensware Company had received the payment wlthln four 
months next before the institution of the proeeedings in bankruptcy, and 
while sald Rudolph Metzger, Sr., was insolvent, and that said payment was 
made out of the assets of the Metzger Toy & Novelty Company, and con- 
stituted a préférence, which should be surrendered before said claim was 
allowed. The référée in bankruptcy sustalned the exceptions, holding that 
the payment referred to constituted a préférence, and that the Bloch Queens- 
ware Compan/s clalm should be disallowed, unless wlthln flve days it sur- 
rendered to the trustée of the Metzger Toy & Novelty Company the $472.70 
received by sald Bloch Queensware Company from the sheriff under the 
exécution. From this order of the référée the Bloch Queensware Company 
appealed and the référée has certified the case to this court for review. 

Mechem & Bryant, for Bloch Queensware Co. 
A. A. McDonald and A. C. Cunkle, for the trustée and objecting 
creditors. 

ROGERS, District Judge (after stating the facts as above). It is 
insisted by the attorneys for the claimants that the $472.70 having been 
received by the claimants under an exécution, and in a strictly and 
purely adversary proceeding, and with no knowledge of the insolvency 
of Rudolph Metzer, Sr., upon the part of the claimant, said payment 
was not, therefore, such a payment as, under the bankrupt law, consti- 
tuted a préférence, which should be surrendered before the balance of 
the claim was allowed ; and in support of this doctrine is cited the case 
of Wilson V. Bank, 17 Wall. 473, 21 L. Ed. 723, and other cases fol- 
lowing and approving that décision, under the bankrupt law of 1867. 
In the opinion of the court, the question is settled in the following 
cases : Pirie v. Trust Co., 182 U. S. 439, 21 Sup. Ct. 906, 45 L. Ed. 
1171; Wilson V. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 
, 7 Am. Bankr. R. 142. 

The question involved in this case turns upon the meaning of the 
words "procured or sufifered," and the meaning of the word "transfer," 
as contained in section 60a of the bankrupt law of 1898; and Mr. 
Justice McKenna, in the former case, in considering the meaning of 
the word "transfer," as used in that section, has used this language : 

" 'Transfer* is defined to be not only the sale of property, but 'every other 
mode of dlsposing or parting with property.' Ail technicallty and narrow- 
ness of meaning is precluded. The word is used in its most comprehensive 
sensé, and is intended to include every means and manner by which property 
can pass from the ownershlp and possession of another, and by which the 
resuit forbidden by the statute may be accompUshed,— a préférence enabling 
■a créditer 'to obtain a greater percentage of his debt than any other cred- 
itors of the same class.' " 

But the question at bar is more fully and completely discussed in 
the second case cited, and to that little can be added. It points out 
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the distinction between the bankrupt law of 1867 and the bankrupt law 
of 1898, and specifically déclines to follow Wilson v. Bank, 17 Wall. 
473, 21 L,. Ed. 723, and for reasons stated in the opinion. That au- 
thority is binding upon this court, and I am constrained to believe, by 
the force of its reasoning, announces the correct principle of construc- 
tion of that section of the bankrupt law under considération. 

The action of the référée is therefore afiSrmed, and the order will be 
that unless the Bloch Queensware Company surrenders the sum of 
money received by it from the sheriff of Sébastian county, to wit, the 
sum of $472.70, to the trustée of the Metzger Toy & Novehy Com- 
pany, within ten days, its claim be disallowed, and that, if the same be 
surrendered within 10 days from the date of this order, the référée 
enter an order allowing the Bloch Queensware Company's claim for 
the full amount. 



Ex parte GREEN. 
(Circuit Court, W. D. Kentucky. May 2, 1902.) 

1. Taxation — Interstate Commercp:. 

A City ordinance imposée! a license tax of $5 per day on "eacb Itinérant 
person or peddier travellng from résidence to résidence solicitiug or- 
ders for, or selling directly or indirectly, goods, wares or inerchandise 
to, the consumer," etc. Petitioner was agent for a party living in 
another state, and solicited orders for various goods from persons in 
the City, the goods ordered being shipped direct from the otlier stato 
to the purchaser. Held, that petitioner was not liable for the tax, and 
could not be imprisoned for nonpayment thereof, as in so far as the 
ordinance applied to him It was a tax on Interstate commerce, and 
invalid.i 

2. Habbas Corpus — Right to Discharge. 

Petitioner, having been imprisoned under a judgmeut of the police 
court for a violation of such ordinance, was entitled to his discbarge 
on habeas corpus, though he had not talien an appeal. 

Joël C. Clore and Edmund T. Clayton, for petitioner. 
Augustus E. Willson, for respondent. 

EVANS, District Judge. The petitioner, Chester Green, a citizen 
of Kentucky, was an agent of A. J. Conroy, who, under the name of 
A. J. Conroy & Co., carried on business in the city of Cincinnati, in 
the state of Ohio. The method of conducting business in this state 
by the petitioner as agent for Conroy was this : He, traveling from 
résidence to résidence, solicited orders for goods, wares, and merchan- 
dise of various sorts, including lace curtains, clocks, silverware, etc., 
belonging to Conroy, from persons in Lebanon, Ky., and when orders 
therefor thus taken by him were accepted by Conroy the merchandise 
was then shipped by the latter from the state of Ohio direct to the 
purchaser in Kentucky, and was not shipped in any instance to the 
petitioner, nor were any of the goods shipped from any point in Ken- 
tucky, nor were any of them manufactured in Kentucky. Payments 
for the goods thus ordered and shipped were to be made in install- 
ments. The petitioner collected the first installment thus due, and 

1 See Commerce, vol. 10 Cent. Dlg. { 111. 
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other agents oî Conroy collected the balance of the agreed price. The 
city of Lebanon, in this state, attempted to impose a license tax on 
the business thus conducted and carried on by the petitioner. This 
attempt was made under an ordinance enacted hy the board of coun- 
cil, the applicable provisions of which are in thèse words : 

"Be it Ordained by the Board of OouncU of the Oity of Lebanon, Kentucky: 

"Section 1. That from and after April 30, 1900, ail companies, corporations 
and persons desiring to exercise any privilège, sell any article or engage in 
any business, hereinafter mentioned, in this city, shall before doing so pro- 
cure a license therefor and pay a tax thereon as follows: * • * To each 
Itinérant person or peddler traveling from résidence to résidence soliciting 
orders for, or selllng, dlrectly or indirectly, goods, wares, or merchandise to, 
the consumer, per day, $5.00. To eàch itinérant person or peddler traveling 
from résidence to résidence soliciting orders for, or selling, dlrectly or indi- 
rectly, clocks, watches or plate ware to, the consumer, per day, $5.00." 

The petitioner, having refused to pay the license or taxation thns 
imposed upon the business he thus conducted in Lebanon, was ar- 
rested, tried, and convicted in the police court of that city for a viola- 
tion of the said ordinance, and a fine of $io was imposed upon him 
therefor. Upon his refusai to pay the fine thus imposed by the court 
he was confined and imprisoned in the station bouse. Alleging in 
his pétition for the writ of habeas corpus issued in this case that such 
imprisonment is in violation of his rights as a citizen and of the con- 
stitution and laws of the United States, he asks to be released, and, 
the causes of his imprisonment and détention being ascertained to be 
as stated, the court must détermine the questions presented. 

Since the décision of the cases of Brennan v. City of Titusville, 153 
U. S. 289, 14 Sup. Ct. 829, 38 L. Ed. 719; Asher v. Texas, 128 U. S. 
129, 9 Sup. Ct. I, 32 L. Ed. 368; Lyng v. Michigan, 135 U. S. i6r, 
10 Sup. Ct. 725, 34 E. Ed. 150; Leloup v. Port of Mobile, 127 U. S. 
640, 8 Sup. Ct. 1380, 32 L. Ed. 311 ; and Robbins v. Taxing Dist., 120 
U. S. 490, 7 Sup. Ct. 592, 30 E. Ed. 694, — it has not been supposed 
that any possible question was left open for discussion in such cases. 
Those cases in their substantial features are precisely like the one 
before us, and they and many others of like character hâve left no 
room for doubt upon the subject. The lower courts of the United 
States hâve also many times passed upon such questions, but I shall 
refer to only one case, namely. In re Tinsman (C. C.) 95 Fed. 648. 
Indeed, if any propositions hâve been conclusively settled by the courts 
they are — First, that such attempted impositions, though under the 
guise of licenses and police régulations, constitute, nevertheless, 
nothing but taxation upon interstate commerce ; and, second, that no 
state or municipality can tax such commerce at ail. Why it should still 
occasionally be attempted in the face of such explicit rulings by the 
suprême court of the United States might be considered matter for 
curions spéculation. 

It is quite true that the terms of the ordinance in this instance are 
wide enough and gênerai enough to cover cases of state commerce as 
well as those of interstate commerce, but with the former we hâve 
nothing to do ; for, as indicated in many of the opinions of the suprême 
court, if a state or a local community desires to tax its own commerce 
it has a clear right to do it, and whether it is injurions or not to its in- 



EX PARTE GBEEN. 961 

terests is a niatter for that state or local community to détermine for 
itself, but no state or municipality has the right, while taxing domestic 
commerce, also to tax Interstate commerce. That taxation by any 
state or locality in any form is forbidden by the suprême law of the 
land. A tax upon interstate commerce is the only sort of tax sought 
to be enforced against the petitioner in this instance, and it makes no 
différence whether the petitioner is or is not called a "peddler." The 
resuit is the same. True, there are circumstances under which the 
police power of the state may be exercised in a way which involves 
impositions and exactions upon the citizen which are substantially 
équivalent to taxation ; but the suprême court in the cases referred to 
has left no room for controversy that the case of this petitioner, and 
the attempted exertion of authority under which he is imprisoned, is 
not one which involves the mère exercise of the police power for the 
protection of the morals or health of the community, but is a direct 
tax upon interstate commerce itself. 

It may be pertinent to remark that no clause of the fédéral constitu- 
tion has been promotive of greater advantage and benefit to the 
country at large or of the gênerai welfare than has that provision 
which gives to congress the exclusive right to regulate commerce be- 
tween the states, and none has been more clearly and sedulously 
guarded by the courts of the United States against local encroach- 
ments of every character. This judicial course is so plainly demanded 
by every considération of constitutional policy in our fédéral form 
of government that we need not enlarge upon the subject. The at- 
tempt to tax interstate commerce, even in a small way in this instance, 
Tiust fail, as every other attempt to do so has heretofore failed. 

It is insisted that the petitioner should be remanded to the station 
house, because there has been no appeal from the judgment of the 
police court. Ordinarily, such a contention, being addressed to the 
discrétion of the court, might be a strong one ; but in a case so palpa- 
ble as this, and where the constitutional law governing it has been so 
conclusively adjudicated and determined by the highest court, and 
where the injustice and hardship (pending a perfectly unavailing and 
useless retrial in a state court of the law questions involved) of the 
petitioner's being for a time in prison, or being subjected to other 
practical inconveniences and expenses altogether disproportionate to 
the amount of the fine imposed or the money involved, are so plain 
and manifest, the discrétion of the court should not be easily moved in 
the direction of delay in denying to the petitioner his unquestionable 
constitutional rights. Such rights in so plain a case should be vindi- 
cated at once, instead of waiting until an appeal could be prosecuted in 
the state courts, and especially where the right to such appeal might 
admit of doubt. It may possibly be true that such a case as that 
against the petitioner in the police court for the mère purpose of an 
appeal from that court to the state circuit court would corne within 
section 3519 of the Kentucky Statutes, instead of section 3518 thereof, 
or section 362 of the Criminal Code of Practice, which deny appeals 
where the fine is less than $20, though it may not be entirely clear 
how much scope would be given to the phrase "testing the legality" 
of an ordinance under section 3519; but, at ail events, the petitioner 
114 P.— 61 
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being in custody, and being detained therein in plain and manifest vio- 
lation of the constitution and laws of the United States, is entitled to 
be now discharged therefrom, and his discharge is accordingly ordered. 



THE VICOXJRIA. 

(District Court, B. D. New York. December 28, 1901.) 

Carriers— Injobt to I'reight. 

A carrier, haying recelved In good condition a large block of deeply 
velnéd marble, which, after notice to the otficer of the shlp in charge 
of the stowage "that It was a weak-looking block; that It wouldn't 
take much to break It," — was stowed so that It supported overlying 
cargo, with no support for Itself, except pièces of dunnage near each 
end, with one end restlng unevenly on the dunnage, — is liable for the 
break at the end, extendlng partly through a veln- 

Paul N. Turner, for libelant. 

Wing, Putnam & Burlingham, for claimant. 

THOMAS, District Judge. A pièce of unfinished marble was 
found broken in New York, after transportation by the steamsliip 
Victoria from Leghorn. As the marble was received in apparently 
good condition, its delivery in an injured state raises a presumption 
of négligence on the part of the carrier. The évidence confirms this 
presumption. Garrow, the second oiificer (a witness called by the 
claimant), states that it was his duty "to look after the stowage, and 
see that they [the marbles] were properly stowed, and take the num- 
bers and marks of the stones as they went aboard." He gave the 
following évidence: 

"Q. Do you thlnk that thts break In thls marble was caused by the fact 
that It had thèse velns In Itî A. Oh, yes, sir; If it had been a solid block, 
wlthout the velns, It would never hâve broken. Q. You reallzed that when 
you packed it? A. Yes, sir; I pointed It ont to our agent In Leghorn. Q. 
Did you point it out to the man that testlfled before you? A. Yes, sir; 
pointed it ont. We ail admltted that it w&s a weak-looking block; that it 
wouldn't take much to breafe it. •; • • Q. When you saw it there In 
Italy, did you thlnk there was any danger m stowing marble above It? A. 
I did, myself. Q. Whyî A. Because it was so thlckly veined. Q. Hâve 
you had any expérience with thlckly Veined marbles? Hâve you seen It 
break before? A. No; but you can tell by the look of the marble with the 
velns through It It looks like cracks. Q. If you had thought there was 
danger, why dldn't you report It? A. So I did. I reported to both the chief 
offlcer and to the agent Q. When? There? A. Yes." 

The marble was veined, as stated, and the break extended about 
one-third of its length through a vein, and two-thirds through the 
other portion of the block, although it does not appear where the 
break started. The upper side of the marble was level, but under 
the broken end the face was shelving in part, so that the dunnage 
placed under it, unless adjusted to the uneven surface, would give un- 
even support. There was dunnage at the opposite end of the block, 
but the block was 17 feet long, 5 feet wide, and 2 feet thick; some 
14 feet of it having no central support. Above the block in ques- 
tion others were placed, with intermediate layers of dunnage. The 
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évidence tends to show that marble of this kind, on account of the 
veins in it, is more fragile, and subject to breakage. Hence the car- 
rier, accnstomed to such freight, stowed a deeply veined pièce of 
marble, known to be subject to breakage on that account, and of 
unusual dimensions, after notice to the second ofScer in charge that 
"it was a weak-looking block ; that it wouldn't take much to break 
it," — so that it furnished the support for overlying cargo, and with 
no other support for itself than the pièce of dunnage, placed at about 
two feet from each end, and with one end resting unevenly on the 
dunnage. This was not a sufHciently careful disposition of property 
committed to a carrier, and for the damage resulting from this nég- 
ligence the libelant should recover. 



In re LEWIS. 
(Circuit Court, N. D. Florida. Aprll 12, 1902.) 

1. Habeas Corpus — Praoticb. 

Where the cause of imprisonment fully appeara tn the application for 
habeas corpus and the exhiblts thereto, it is proper to issue an order re- 
quirlng the offlcer to show cause why the writ should not Issue, and 
dispose of the case wlthout first issuing the writ itself. 

2. Same — Gkounds for Discharge — Tbchnical Objection,<?. 

Habeas corpus will not issue unless the court under whose warrant 
an accused is held is without jurisdiction; and mère objections to the 
Indictment against him as too vague and gênerai, and not sufEciently 
Informing him of the offense chargea, cannot be considered.i 

t. PeONAGE — ACT ABOLISHINQ— COKSTRUCTIOK. 

Though the System of peonage in New Mexico was the moving cause 
for the enactment of the statute (14 Stat. 546; Rev. St. U. S. §§ 1990, 
1991, 5526, 5527) abollshing and prohibiting peonage, its title and the 
senate debates showing that to be the fact, the act does more than 
merely abolish an existing System, and makes crimlnal certain acts 
which would tend to sustain or re-establisli such a System, section 5526 
providlng for the punishment of any person who holds, arrests, retums, 
or causes to be returned, any person "to a condition of peonage." 

i. Same— Constitutionamty. 

Under Oonst. Amend. 13, providing that "neither slavery nor involun- 
tary servitude, except as a punishment for crime, * * * shall exist 
in the United States," and that "congress shall bave power to enforce 
this article by appropriate législation," congress has power to make 
laws against Involuntary servitude in the form of peonage. 

5. Habeas Corpus — Grounds por Disohahge. 

Objection that a system of peonage such as once existed In New 
Mexico must exist before the statute prohibiting peonage will apply goes 
to the suflaciency of the indictment or the évidence to be offered on the 
trial for violating the statute, and will not be determined on an appli* 
cation for habeas corpus. 

8. Same. 

Failure to make an indictment good against demurrer, even though 
it contalns a statement of particular facts whlch is not sufflcient, tho 
indictment also using the words of the statute, will not entitle accused 
to discharge on habeas corpus, especially where at the conclusion of his 
trial he can avall himself of the defect by writ of error. 

1 See Habeas Corpus, vol. 25, Cent. Dig. § 92; 1S97 Dig. § 11 [k]. 
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ïïabeas Corpus. 

B. Ç. Tunison, for petitioner. 

Jphn Egan and William Wirt Howe, U. S. Attys. 

SHELBY, Circuit Judge. At the March adjourned term, 1901, 
of this court, the grand jury indicted Robert W. Lewis, Benjamin 
J. Douglas, and Joseph Thomas for conspiring to return one George 
Walker to a condition of peonage. It is charged that in pursuance 
of the conspiracy Robert W. Lewis did assault, beat, and wound 
the said George Walker, and force him to return to his creditor's 
place of business, and that this was done for the purpose of compelling 
Walker to work for R. W. Lewis and others, — -"to work out a debt 
claimed to be due them." The second count in the indictment charges 
that the same défendants did conspire to cause to be returned and 
aid in returning to a condition of peonage one George Walker, by 
forcibly and against his will returning him to work for R. W. Lewis 
and others, to be held by them to work out a debt claimed to be 
due them; and that in pursuance of the conspiracy the défendants 
Douglas and Thomas did, by threats and force, compel Walker, 
against his will, to accompany them to the place of business of Rob- 
ert W. Lewis and others, and did assault and beat and wound the 
said Walker. At the same term the grand jury returned another in- 
dictment against the same défendants, charging that they did unlaw- 
tuUy and knowingly return one George Walker to a condition of 
peonage by forcibly and against his will returning him to work for 
R. W. Lewis and others, naming them, to be held by them to work 
out a debt claimed to be due to them by him, the said Walker. Thèse 
mdictments are copied in the margin.^ 

Thèse cases coming on for trial in the circuit court, the défendants 
filed separate motions to quash each of the indictments, assigning, 
among other grounds, that the indictments charged no offense against 
the laws of the United States. It is also alleged in the motion as 
to the first indictment that the objects and purposes of the alleged 
conspiracy were not set fôrth; that the alleged conspiracy is not 
such as is prohibited by law; and that the défendant Robert W. 
Lewis is therein charged with two distinct, independent ofïenses. 
The circuit court (Judge Swayne presiding) overruled thèse motions 
to quash, and the défendant Lewis thereupon filed this pétition for 
the writ of habeas corpus. It is averred in the pétition that he is un- 
justly and unlawfuUy detained in prison at Pensacola by Thomas F. 
McGourin, United States marshal for the Northern district of Florida, 
by order of the circuit court of the United States for that district. 
It appears from the pétition that the petitioner is held to answer 
the two indictments, which are made exhibits to the pétition. The 
motions to quash and the court's ruling thereon are also shown by 
the pétition. The petitioner prays for the writ of habeas corpus to 
be directed to the marshal, and he seeks to be discharged from cus- 
tody because (i) neither of the two indictments shows any acts to 
hâve been committed by the petitioner which violate any law of the 

1 See note at end of case. 
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United States, and (2) the United States circuit court for the North- 
ern district of Florida lias no jurisdiction of any offense cliarged in 
the indictments. 

This pétition was presented to a judge of this court on March 15, 
1902, and an order was made on that day that T. F. McGourin, 
United States marshal for the Northern district of Florida, show 
cause on April i, 1902, why a writ of habeas corpus should not issue 
as prayed for in the pétition. It was also ordered that a copy of the 
pétition be served on the marshal and on the United States attorney 
for the Northern district of Florida. This order provided that it was 
not to prevent the circuit court 's proceeding with the trial of the 
case. On April ist, at the hearing, the marshal filed an answer to 
the pétition and the rule showing that he held the petitioner under 
the indictments which were annexed to the pétition ; that the mo- 
tions to quash the indictments were argued and considered by the 
court, and duly overruled, the court holding the indictments good and 
sufficient; and, the petitioner having been surrendered by his bonds- 
man, it was ordered by the court that he be held for trial; and he 
was duly committed to the custody of the marshal, and is held by 
him under the regular process of the court issued on the indictments. 

1. The usual course on the application for the writ of habeas cor- 
pus is to issue the writ, and, on its return, to hear and dispose of 
the case. But when, as in this case, the cause of the imprisonment 
fully appears by the pétition and the exhibits thereto, the practice 
prevails for the court to détermine whether, on the facts presented 
m the pétition, the prisoner if brought before the court would be 
discharged. Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281. And 
where the hearing is had without issuing the writ an order may be 
made requiring the officer or person holding the prisoner to show 
cause why the writ should not issue. Ex parte Yarbrough, 110 U. S. 
651, 4 Sup. Ct. 152, 28 L. Ed. 274. Where the return to the rule 
shows ail the essential facts, the case may be disposed of as fully 
as if the writ had issued. 

2. The question to be decided is one of jurisdiction. If the prisoner 
is charged with a misdemeanor or crime of which the United States 
circuit court for the Northern district of Florida has jurisdiction, 
he cannot be discharged on habeas corpus. The indictments are for 
acts alleged to hâve occurred in that district, so we hâve only to see 
if there are any statutes to support them. 

If two or more persons conspire to commit any offense against the 
United States, and one or more of them do any act to effect the ob- 
ject of the conspiracy, ail the parties to the conspiracy are liable to 
indictment and penalties. Rev. St. U. S. § 5440. Under section 5526, 
Id.: 

"Erery person who holds, arrests, returns, or causes to be held, arrested, 
or retuined, or in any manner aids in the arrest or return of any person to 
a condition of peonage, shall be punislied by a fine of not less than ono 
thousand nor more than fl^'e thousand dolhirs, or by imprisonment not less 
than one year nor more than tlve years, or by both." 

In one of the indictments it is charged that the prisoner conspired 
with others to violate the provisions of the statute last quoted. A 
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learned argument is submitted in behalf of the petitioner to show 
that the indictment is defective; that it is too vague and gênerai; 
that it does not inform the accused of the nature and cause of the 
accusation, and se forth. Objections of this kind cannot be con- 
sidered on this application. The circuit court has overruled a motion 
to quash the indictment which raises those questions. If it be con- 
ceded that the court erred (a question not considered or decided), 
the error could not be corrected on this application. It has become 
a familiar gênerai rule that habeas corpus will not issue unless the 
court under whose warrant the prisoner is held is without jurisdiction. 
In re Chapman, 156 U. S. 211, 215, 15 Sup. Ct. 331, 39 L. Ed. 401. 

3. The learned attomey for the petitioner also contends that the 
circuit court has no jurisdiction of the case made by the indictment, 
because it is contended the purpose of the statute (14 Stat. 546; 
Rev. St. U. S. §§ 1990, 1991, 5526, 5527) was only to abolish the 
System of peonage in the territory of New Mexico and prevent its 
récurrence there or elsewhere. Section 5526 of the Revised Stat- 
utes, which is taken from the act cited, provides that every person 
who holds, arrests, returns, or causes to be held, arrested, or re- 
turned, or in any manner aids in the arrest or return, of any person 
"to a condition of peonage," shall be punished as therein provided. 
This statute clearly makes the acts çondemned a criminal ofïense. 
The existence of the System of peonage in New Mexico doubtless 
caused the passage of the act. Its title, as well as the debate in 
the senate on its passage (Cong. Globe 1866-67, Pt. 3, p. 1571), 
show that' the_ System in New Mexico was the moving cause for the 
législation. But the act does more than to merely abolish an exist- 
ing System. It makes criminal certain acts which would tend to sus- 
tain or re-establish such a System. One of the indictments is for a 
conspiracy to violate the provisions of the statute and the other is 
for a violation of the statute. As has been shown, the question of 
the technical sufficiency of the indictments is not to be considered 
in this proceeding. 

4. The thirteenth amendment to the constitution provides that "nei- 
ther slavery nor involuntary servitude, except as a punishment for 
crime, whereof the party shall hâve been duly convicted, shall exist 
in the United States, or any place subject to their jurisdiction," and 
that "congre^s shall hâve power to enforce this article by appropriate 
législation." "Involuntary servitude" is forbidden as well as slavery. 
The suprême court said in the Slaughter House Cases, 16 Wall. 
36, 72, 21 L. Ed. 394, that, "while negro slavery alone was in the 
mind of the congress which proposed the I3th article, it forbids 
any kind of slavery, now or hereafter. If Mexican peonage or the 
Chinese coolie labor System shall develop slavery of the Mexican or 
Chinese race within our territory, this amendment may safely be 
trusted to make it void." The congress unquestionably has power 
to make laws against "involuntary servitude," whether it be peonage, 
vassalage, serfage, or villeinage. The statute in question makes 
it an offense to hold or return one to a condition of peonage. The 
word "peonage" as used in the statute includes cases of involuntary 
servitude to work out a debt. 1 But every case of such servitude may 
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not be within the statute. A peon is "a species of serf, compelled to 
work for his créditer until his debts are paid." Cent. Dict. The 
statute contains words pointing to this définition, for it refers to 
the service or labor of persons "as peons in liquidation of any debt 
or obligation." 14 Stat. 546; Rev. St. U. S. § 1990. 

It is contended that a System of peonage like that once in force 
in New Mexico must exist before the statute will apply. That ques- 
tion need not now be decided. The statute, by its terms, embraces 
the case of the return of a single person to "a condition of peonage." 
But whether the person held in, or returned to, such condition is 
within the statute, unless he and others are also held under a Sys- 
tem, pretended law, or custom, is a question relating rather to the 
sufficiency of the indictments or the évidence to be ofifered on the 
trial, questions not învolved on this application. 

It is true, as claimed, that it is not alvvays suiificient for an indict- 
ment to follow the words of a statute. Sometimes the pleader must 
do more, — descend to particulars. Without expressing any opinion 
as to the sufïiciency, on demurrer, of the indictments in question, I 
may say that a failure to make an indictment technically good in that 
respect, even when there is a statement of particular facts that is 
not sufHcient, the indictment also using tfie words of the statute, would 
not entitle the défendant to be discharged on habeas corpus; cer- 
tainly not when, at the conclusion of his trial, he could avail himself 
of the defect by writ of error. 

I think the circuit court has jurisdiction of the cases made by thèse 
indictments, and that the petitioner is not entitled to the writ of 
habeas corpus. An order will be made denying the writ. 

Writ denied. 

NOTE. 

Omitting the captions, the Indictments are as follows: 

"The grand jurors of the United States, chosen, selected, and sworn In 
and for the Northern district of Florida, and Western division, upon their 
oaths présent that heretofore, to wlt, on the twenty-seventh day o( June, In 
the year of our Lord one thonsand nine hundred and one, Robert W. L*wls, 
Benjamin J. Douglas, and Joseph Thomas, la te of the Western division of 
the Northern district of Florida, did then and there unlawfully and 
feloniously conspire, confederate, and agrée together to knowlngly and will- 
fuUy return to a condition of peonage one George Walker by (orcibly and 
agalnst the will of him, the sald George Walker, returning hiin, the said 
George Walker, to work to and for R. W. Lewis, R. N. Lewis, and S. E. 
Lewis, copartners doiug business under the flrm name and style of Lewis 
Naval Stores Company, to be held by tliem, the sald I^ewis Naval Stores 
Company, to work out a debt claimed to be due them, the said Lewis Naval 
Stores Company, by the said George Walker, and afterwards, to wit, on the 
day aforesaid, in pursuance of and for the purpose of efCectIng the object 
of said conspiracy, the aforesaid Benjamin J. Douglas and Joseph Thomas 
did, by threats and force, compel the said George Walker, against his con- 
sent and will, to accompany them to the place of business of said Lewis 
Naval Stores Company, and the said Robert W. Lewis did as.sault, beat, and 
wound him, the said George Walker, contrarj' to the form of the statute in 
such cases made and provlded, and agalnst the peace and dignity of the 
ITnited States. (2) And the sald grand jurors aforesaid, upon theîr oatb 
aforesaid, do further flnd and présent that one Robert W. Lewis, Benjamin 
J. Douglas, and Joseph Thomas, heretofore, to wit, on the twenty-seventh 
day of June, In the year of our Lord one thousand nine hundred and one, 
'n and within the district aforesaid, and within the jurisdiction of this 
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court then and there dld unlawfuUy and feloniously conspire, confederate, 
and agrée, together to knowlngly and willfuUy cause to be retnrned and aided 
In returning to a condition of peonage one George Wallîer, by forcibly and 
against the wlU of tiim, tlie said George Wallier, returning him, the said 
George Wallcer, to work to and for E. W. Lewis, R. N. Lewis, and S. 'K. 
Lewis, copartners doing business under firm name and style of Lewis Naval 
Stores Company, to be held by them, the said Lewis Naval Stores Company, 
to work ont a debt claimed to be due tliem, the said Naval Stores Company. 
by the said George Walker; and afterwards, to wit, on the day aforesald, in 
pursuance of and for the purpose Of efCecting the object of said conspiracy, 
the aforesaid Benjamin J. Douglas and Joseph Thomas did, by threats and 
force, compel the said George Walker, against his consent and will, to ac- 
company them to th« place of business of said Lewis Naval Stores Company, 
and the said Robert W. Lewis did assault, beat, and wound him, the said 
George Walker, contrary to the fortai of the statute in such cases made and 
provlded, and against the peace and dignity of the United States." 

The second Indictment: 

"The grand jurors of the United States, chosen, selected, and sworn in 
and for the Western division of the Northern district of Florida, upon their 
oaths présent that heretofore, to wit, on the twenty-seventh day of June, 
in the year of our Lord one thousand nine hundred and one, Robert W. 
Lewis, Benjamin J. Douglas, and Joseph Thomas, late of the said Western 
division of the Northern district of Florida, did then and there unlawfully 
and knowlngly return one George Walker to a condition of peonage by 
forcibly and against the wlll o* him, the said George Walker, returning him, 
the said George Walker, to work to and for R. W. Lewis, R. N. Lewis, and 
S. B. Lewis, copartners doing business under the flrm name and style of 
Lewis Naval Stores Company, to be held by them, the said Lewis Naval 
Stores Company, to work out a debt claimed to be due to them, the said 
Lewis Naval Stores Company, by him, the said George Walker, contrary to 
the form of the statute in such cases made and provided, and against the 
peace and dignity of the United States. (2) And the grand jurors aforesaid, 
upon their oaths aforesaid, do f urther présent that heretofore, to wit, on the 
twenty-seventh day of June, in the year of our Lord one thousand nine 
hundred and one, Robert W. Lewis, Benjamin J. Douglas, and Joseph 
Thomas, late of the said Western division of the Northern district of Florida, 
dld then and there, unlawfully and knowlngly, cause and aid to be returned 
one George Walker to a condition of peonage, by forcibly and against the 
will of him, the said George Walker, causing and aiding him, the said George 
Walker, to be returned to work to and for R. W. Lewis, B. N. Lewis, and S. 
E. Lewis, copartners doing business under the flrm name and style of Lewis 
Naval Stores Company, to be held by them, the said Lewis Naval Stores 
Company, to work out a debt claimed to be due to them, the said Ijewis 
Naval Stores Company, by him, the said George Walker, contrary to the 
form of the statute in such cases made and provided, and against the peace 
and dignity of the United States." 



In re HENSOHEL. 

(District Court, S. D. New York. May 6, 1902.) 

1, AppBAL — Décision of Appellate Coukt — Effect. 

Where the circuit court of appeals on an appeal In bankruptcy pro- 
ceedings dlrected costs and disbursements to be taxed against the 
respondents, such décision is not reviewable by the disti'ict court on a 
subséquent motion to amend the order directing the entry of judgroent 

3. Partnbrship— Proop. 

Where a flrm appeared in bankruptcy proceedings, and flled proof of 
debt, in which a sworn déclaration of the persons composing the firm 
was made by it, such déclaration was sufflcient proof of the persons 
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composlng the flrm to sustaln a Judgment dlrectlng such persons to 
pay costs and disbursements of an appeal. 

8. Bankbuptcy Codbt— Jurisdiction— Terms— Effbct of Termination. 

A fédéral court sitting as a court of bankruptcy Is regarded as always 
open, and does not, theretore, lose jurisdiction to alter or modify in- 
terlocutory orders by reason of tbe termination of the term at which 
tàey were entered. 

In Bankruptcy. Amendment of order after expiration of term of 
district court. 

See 109 Fed. 86i. 

Joseph Fried (F. M. Czaki, of counsel), and Black, Olcott, Gruber 
& Bonynge, for the motions. 

Myers, Goldsmith & Bronner, opposed. 

ADAMS, District Judge. Thèse are motions on behalf of certain 
petitioning creditors to amend an order entered herein on the I4th 
day of February, 1902, by directing the clerk to enter a judgment 
against Orrill H. Hayes and Lambert Huntington, composing the 
iîrm of O. H. Hayes & Co., for the respective sums of $203.03 and 
$32.95, and that the petitioners hâve exécution therefor, etc. 

It appears tliat the petitioning creditors successfully prosecuted an 
appeal to the circuit court of appeals from a decree entered in this 
court on the 3d day of August, 1901, confirming the appointment 
of a trustée by the référée. In re Henschel (C. C. A.) 113 Fed. 443. 
In the proceedings in the appellate court costs were taxed against 
the respondents in favor of the appellants, respectively, in the sum 
of $203.03 and $32.95. Upon the mandates from the appellate court 
the costs were accordingly taxed in this court. Subsequently a mo- 
tion was made in the appellate court on behalf of Hayes & Co. for a 
resettlement of the orders upon which the mandates were issued, 
asking that the costs and disbursements of the parties be borne by 
and paid out of the estate, and that O. H. Hayes & Co. be relieved 
from any liability therefor, on the ground that they did not par- 
ticipate in any of the proceedings beyond voting in common with 
many other creditors, and that, if they were obliged to pay the costs 
and disbursements, their dividend in the estate would be extin- 
guished. It was shown in the opposing aiîîdavits on this motion 
that O. H. Hayes & Co. were the parties supporting the action of 
the référée and the court in the appointment of the trustée, and the 
real respondents in the appeal. The motion for resettlement was 
accordingly denied. 

The purpose of the présent motion is to supply an omission of the 
proper direction to the clerk relative to the judgment entered on the 
mandates so that the successful creditors can hâve the benefît of the 
décisions in the appellate court. The motion is opposed on three 
grounds : (i) That it is inéquitable to compel thèse creditors to pay 
the costs of the litigation ; (2) that it does not appear on the record 
who composed the firm of O. H. Hayes & Co., and that such a fact 
cannot be determined in this motion ; and (3) that, as the term of this 
court during which the order sought to be amended was made ended 
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the Monday preceding the first Tuesday of March, the court is without 
power to grant the relief. 

I. The question as to the propriety of taxing the costs and dis- 
bursements on the respondents in the case has been determined by 
the appellate court, and its décision is binding hère. 

.2. It appears in the records of this court by the proof of debt 
filed before the référée on the I4th of May, 1901, that O. H. Hayes 
and Lambert Huntington composed the firm of O. H. Hayes & 
Co. No more complète and conclusive proof could be furnished 
than the sworn déclaration of the parties. 

3. The question respecting the power of the court, in view of the 
lapse of time, is more serious. There can be no doubt that courts 
lose control of their final decrees after the expiration of the term 
during which they were rendered, unless steps be taken during the 
term, by motion or otherwise, to set aside, modify, or correct them. 
Phillips V. Negley, 117 U. S. 665, 673, 6 Sup. Ct. 901, 29 L,. Ed. 10 13. 
It is there said : 

"In thls country ail courts hâve terms and vacations. The time of the 
commencement o£ every term. if there be a half a dozen in a year, is fixed by 
statute, and the end of it by the final adjournmont of the court for that 
ternn. This is the case with regard to ail courts of the United States." 117 
U. S. 672, 6 Sup. Ot. 904, 29 L. Ed. 1013. 

The terms of this court as a district court of the United States 
are fixed by statute. It is provided: 

"Sec. 572. The regular terms of the district courts shall be held at the 
times and places foUowlng: * • * In the Southern district of New Yorlt, 
in the city of New York, on the lirst Tuesday in every month." Rev. St. pp. 
9S, 100. 

In the bankruptcy act of 1867 it was provided : 

"Sec. 4973. The district courts shall always be open for the transaction of 
business in the exercise of thelr jurisdlctlon as courts of bankruptcy, andi 
thelr power and jurisdlctlon as such courts shall be exercised as well in 
vacation as In term time." Rev. St. p. 962. 

In construing this section, the suprême court held in Sandusky 
V. Bank, 23 Wall. 289, 292, 293, 23 L. Ed. 155: 

"A proeeedlng in bankruptcy, from the time of its commencement by the 
llling of a pétition to obtaln the benefit of the act unOl the final settlement of 
the estate of the bankrupt, is but one suit. The district court, for ail the 
purposes of Its bankruptcy jurisdlctlon, is' always open. It has no sépara te 
terms. ïtB piroceedings In any pendlng suit are, therefore, at ail tlmes open 
for re-examinatlon upon application therefor In an appropriate form. Any 
order made in the progress of the cause may be subsequently set aside and 
vacated upon proper showing made, provided rights hâve not become vested 
under it which wiU be dlstiirbed by its vacation." 

In the présent act the explicit language used in the act of 1867, 
to the eflfect that the court shall always be open, is not employed, 
but I regard the quoted language of Sandusky v. Bank entirely 
applicable. The présent act, in establishing the district courts as 
courts of bankruptcy, provides that they shall exercise their juris- 
diction "in vacation, in chambers and during their respective terms" 
(section 2) ; "close estâtes * * * and reopen them whenever it 
appears that they were closed before being fully administered" (sec- 
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tion 2, cl. 8); "set aside discharges and reinstate the cases" (sec- 
tion 2, cl. 12); "make such orders, issue such process and ente'- 
such judgments in addition to those specifically provided for as 
may be necessary for the enforcement of the provisions of this act" 
(section 2, cl. 15). And it is further provided that "nothing in this 
section shail be construed to deprive a court of bankruptcy of any 
power it would possess, were certain spécifie powers not herein 
enumerated" (end of section 2), and that compositions may be set 
aside within six months (section 13), discharges revoked within a 
year after they hâve been granted (section 15), allowed claims re- 
considered before the closing of the estate (section 57k), and, gen- 
erally, the powers of the court are such to secure justice, that none 
other than an imperative, unmistakable, and governing rule should 
be permitted to operate as a bar to équitable reHef. The parties 
hère are actually in the midst of a hotly-contested bankruptcy pro- 
ceeding, which will doubtless only finally terminate with the dis- 
tribution of the estate, though the particular phase of the contro- 
verted matter relative to the appointment of a certain trustée is 
finally disposed of. The case of In re Ives (D. C.) m Fed. 495, 
bas been cited as an authority for the contention that this court 
has lost jurisdiction of the matter by reason of the expiration of 
the term. The question involved there vvas one of setting aside an 
adjudication several terms after it was filed, and I do not think the 
décision afïects the matter in hand. This court is in session prac- 
tically ail the time, and I am not prepared to hold that control is 
lost of its orders with the termination of the fîrst Monday of every 
month, unless such orders are beyond question the final orders or 
decrees in the whole case, and thus within the rule which has been 
invoked. 

Motion granted. 

Since preparing the foregoing, my attention has been called to 
the disapproval of In re Ives, supra, by the circuit court of appeals 
for the Sixth circuit, with respect to this point. 113 Fed. 911. 



THE EAGLE POINT. 

(District Cîourt E. D. Pennsylvaaia. March 7, 1902.) 

No. 73. 

1. Collision— Steamers Crossing— Excessive Speed in Fog. 

In a suit for a collision in the night between the Atlantic steamshlps 
Biela and Eagle Point, 150 miles east of Sandy Hook, while on crossing 
courses, the évidence and surrounding clrcumstances consldered, and 
held to sustaln the contention of the Eagle Point that there was a fog 
at the time and place of collision so dense that the two vessels could 
not see each other untU within 250 yards, and that the Biela was there- 
fore in fault for maintalnlng fuU speed and failing to give fog signais. 

2. Same — Speed Permissible in Fog— "Modkrate Speed. " 

Under article 16 of the international navigation rules, which provides 
that "every vessel shall, in a fog, mist, failing snow or heavy raln stonn.s, 
go at a moderate speed, having careful regard to the existing clrcum- 
stances and conditions," the term "moderate speed" is a relative one and 
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the time and place and ail other circumstances and conditions must be 
taken into account before judgment can be pronnunced on a given ratf-. 
Wliere a vessel wlth a normal ïuU speed of 12 knots reduced to 8 knota 
or less in a fôg, it will be lield a moderate speed, where it is shown witti- 
out contradiction tliat, owing to her having little cargo and being very 
Ught, she could not be properly controlled at a lower rate of speed. 

In Admiralty. Suit for collision. 

Win g, Putnam & Burlingham, for libelant. 

Butler, Notman, Joline & Mynderse, for respondents. 

J. B. McPHERSON, District Judge. This is a libel against the 
British steamship Eagle Point, wherein damages are claimed for 
a collision that occurred in the early morning of October i, 1900; 
the resuit being that the steamship Biela was sunk, and her cargo 
was lost. The facts are as follows : The collision took place on 
the Atlantic Océan, about 150 miles east of Sandy Hook. The 
Eagle Point was bound westward from London to Philadelphia. She 
is a steamship of 5,222 gross tons, 3,307 net tons, 410 feet in length, 
51 feet in breadth, and 31 feet deep. Her cargo capacity is 7,700 
tons dead weight, but upon this voyage she was carrying only 300 
tons. After leaving port she had taken in some water ballast, but 
most of this had been discharged shortly before the collision took 
place, and at that time she was drawing about 16 feet. The Biela 
was a British .steamship of 2,182 gross tons, 1,344 net tons, 316 
feet in length, nearly 35 feet in breadth, and about 2g feet in depth. 
She was bound eastward on a voyage from New York to Liverpool, 
loaded with a gênerai cargo. Both vessels were properly manned, 
equipped, and supplied. The Biela left New York Sunday morning, 
September 30th, passing Sandy Hook at 8 145 a. m., and reaching 
Pire Island light-ship at i :io p. m., New York time. The Eagle 
Point passed Nantucket Shoals light-ship on Sunday evening about 
6:30 or 7 o'clock. The light-ship was not seen because of a dense 
fog, but her whistle was heard ofif the starboard beam, distant ap- 
parently about two miles. The collision took place shortly before, 
or shortly after, i o'clock on Monday morning, October ist, and 
the injury to the Biela was so serious that she sank in less than 
half an hour ; her crew and passengers escaping by the boats, and 
reaching the Eagle Point in safety. The bow of the Eagle Point was 
severely damaged, but she was able to proceed upon the voyage, 
and reached Philadelphia in due course. 

There is no substantial dispute concerning the place upon the 
high seas where the collision occurred, the hour of the collision, 
nor the courses upon which the vessels were sailing. It is agreed, 
also, that the night was dark, wet, and overcast, and that the sea 
was smooth. Upon essential matters, however, the respective ac- 
counts given by those on board the two vessels are, as might be 
anticipated, wholly irreconcilablè. Thèse accounts are outHned ac- 
curately in the brief of counsel for the claimant : 

"The Biela asserts In her libel that the ulght was 'dark and wet,' but so 
that lights were readily visible; some of her witnesses claiming that it was 
starlight and moonlight, and perfectly clear to the southward. She claims 
that ten minutes before the collision she dlscerned the masthead Ught of 
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tlie Eagle Point about three points on tlie port bow, distant three or four 
miles; that in about two minutes the green Ught on the Bagle Point ap- 
peared; that tbe approaching steamer made no change in her course, and 
that when she was distant about two lengtbs the Biela, whlch had been 
proceedlng at full speed, maklng between nine and ten knots per hour, 
stopped and reversed her englnes, and gave a signal of three blasts, which 
was answered by the Eagle Point; that while the englnes of the Biela were 
still backlng she was strnck a terrifie blow on her port side by the Bagle 
Point. The witnesses indlcate that the blow was at nearly a right angle. 

"The Eagle Point, on her part, asserts that at the time of the collision 
there was a dense fog, through which she had been running for several 
liours before the collision, the entire voyage from London having been more 
or less foggy; that she had reduced her speed to between seven and elght 
knots, her full speed belng nearly twelve knots per bour, and was giving 
fog signais regularly; that while proceeding througb thls dense fog the 
Blela's masthead light was dimly dlscerned about a point on the starboard 
bow of the Eagle Point; that the oBicer in charge of the Eagle Point, 
then being In the act of sounding the fog signal, gave such signal; that 
Immediately thereupon the red side light of the Biela came into view, dis- 
tant probably not more than 250 yards, the light being discovered as soon 
as the eharacter of the light and the density of the fog permitted; that, im- 
mediately the wheel of the Bagle Point was put hard a-port, a signal to that 
effect being given by whlstle, the englnes of the Eagle Point were reversed 
full speed, and a signal of three blasts blown; tliat there was no apparent 
effort on the part of the Biela to avoid the collision; and that the vessels 
came into contact at an angle of between three and four points between the 
port sides of the two steamers." 

It is apparent from this quotation that the décision of the case 
dépends upon the answer to the question, whether there was a fog at 
the time and place of colHsion so dense that the vessels coiild not see 
each other farther away than, say, 250 yards, or whether the night, al- 
though dark and overcast, was nevertheless clear enough to permit the 
lights of each vessel to be seen from the other at a distance of 
several miles. It would be amazing, if collision cases did not con- 
tinually présent the same state of afifairs, to find that, without ex- 
ception, every witness on board the Eagle Point — more than 30 in 
niimber — déclares that the fog was dense, and that the steamship 
was continuously giving the proper fog signais; while, with equal 
unanimity, every witness from the Biela — only a few less than the 
other Company — déclares that the night was clear enough to permit 
the lights of the Eagle Point to be seen for several miles, and that 
no fog signais whatever were blown. It would be both wearisome 
and profîtless to give even a brief summary of the voluminous tes- 
timony. It is sufïicient to say that I hâve considered it with care, 
and hâve corne to the conclusion that the foregoing account given 
by the Eagle Point is the more probable of the two. I adopt it as 
the fînding of the court, and I also fînd as a fact that the Biela was 
steaming at full speed through the fog, without giving the signais 
required by the international rules. It folio ws, therefore, that the 
Biela must be held to hâve been in fault. 

Upon this question of fog, I hâve not disregarded, but hâve taken 
into account, the testimony of two witnesses to which the libelant 
asks the court to give much weight. They were the captain and 
second oii&cer of the Elise Marie, a German tank steamship which 
left New York in company with the Biela, and is alleged to hâve 
been near the place of collision about i o'clock. If it appeared 
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satisfactorily that the Elise Marie had been in the neîghborhood at 
the tiftie of the accident, it is, no doubt, true that the testimony of 
disinterested witnesses concerning this material point would receive 
much attention. But I think it is clear that the Biela, which was 
much the faster vessel, was more than 15 miles ahead of the Elise 
Marie at midnight, — ont of sight, as the second officer testified, — 
and that it would be unsafe to assume that both vessels were en- 
countering the same weather at the same moment of time. Be- 
sides, both thèse witnesses testify that about midnight they began 
to meet fog, — "showers of fog," as they describe it, — which con- 
tinued until Monday at noon, and that thèse showers were dense 
enough to require fog signais to be given. This would seem to 
indicate plainly that the Biela must hâve found the fog an hour or 
two before, and throws serions discrédit upon many of her witnesses 
who swore positively that there had been no fog at ail up to the 
instant of the collision. 

It remains to inquire whether the Eagle Point was also négli- 
gent, and upon this point nothing is still to be considered except 
the admitted speed at which she was going. Her full speed is about 
12 knots, but several hours before the collision she had rednced this 
rate to 8 knots, or somewhat less. It is argued by the Biela that 
this was too high, assuming that the fog was dense, and consid- 
ering the fact that the Eagle Point was approaching a frequented 
part of the Atlantic Océan. Whether this speed was proper or not 
dépends upon the surrounding circumstances, for it is manifest from 
the international régulation upon this subject that no hard and fast 
rule can be laid down. Article 16 is, in part, as follows : 

"Every vessel shall In a (og, mlst, falUng snow or heavy raln storms, go 
at a moderate speed, having eareful regard to the exlstlng circumstances and 
conditions." 

Under this article, "moderate speed" is clearly a relative term. 
Time, place, and ail other circumstances and conditions, must be 
taken into account before judgment can be pronounced upon a 
given rate. In the présent case the undisputed évidence proves that 
the Eagle Point was very light, carrying only about 300 tons of 
cargo, and that such a ship, carrying so small a load, could not be 
properly controlled at a lower rate of speed than the rate at which 
she was proceeding. Positive testimony to this efifect was given on 
behalf of the Eagle Point, and no witness was oflfered in déniai. 
This is, in eflfect, an admission that the testimony on this point is 
true ; and I fînd, therefore, that the speed at which the Eagle Point 
was steaming was a moderate speed, — not greater than was proper 
under the surrounding circumstances. I see no ground upon which 
it can be held that she was guilty of négligence that contributed to 
the collision. The remaining questions raised by the claimant need 
not be discussed. 

The libel Will be dismissed, with costs. 
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OLDS et al. v. CITÏ TKTJST, SAPE DEPOSIT & SUEETY CO. OF 
PHILADBLPHIA. 

(Circuit Court, D. Massachusetts. April 25, 1902.) 

No. 1,197. 

Rbmoval dp Causes — Time for Pilino Pétition— Plea to Jorisdiction— 
Epfbct. 

The ttme wlthin which a pétition for the removal of a cause from a 
State to a fédéral court may be flled is not extended by the flling of a 
plea to the jui-isdiction of the state court. 

John B. O'Donnell, for plaintiffs. 
William G. Bassett, for défendant. 

LOWELL, District Judge. The plaintifï is a citizen of Connecti- 
cut. The défendant is an insurance company incorporated under the 
laws of Pennsylvania, and it has created the insurance commissioner 
of Massachusetts its agent to accept service of process, as required 
by Pub. St. Mass. c. 119, § 202. The plaintifï sued the défendant 
in the superior court for Hampshire county on a writ which set 
out that the défendant had its usual place of business in that coun- 
ty. The writ was entered April ist. On April 5th the défendant 
appeared specially and pleaded in abatement that "the plaintififs are 
nonresident, and défendant neither lives nor has a place of business 
in said county of Hampshire; that no property of défendant has 
been attached; and that, if défendant can be held to answer plain- 
tiffs in an action in this commonwealth, — which it does not admit, 
but dénies, — it is in the county of Suffolk, and not elsewhere." On 
May I3th the défendant fîled a pétition for removal to this court, 
which pétition was allowed, and the case was duly entered hère. 
Exceptions were taken by the plaintifï to the order of removal made 
by the superior court, which exceptions were argued before the 
suprême court of Massachusetts, and by it were sustained. Olds 
V. Surety Co., 61 N. E. 223. The plaintifï has now fîled a pétition 
in this court to remand the case to the superior court. The argu- 
ment in this court is not precisely that addressed to the suprême 
court of the commonwealth. The défendant now admits that the 
pétition for removal was filed too late, unless the fact set up in 
its answer in abatement, viz., that no proper service was made upon 
it, extended the time for filing the pétition for removal. Defend- 
ant's contention is now substantially this : No suflScient service 
was ever made upon it, because it was not suable in Hampshire 
county; hence the time within which it was required to answer or 
plead never began to run, and consequently had not expired when 
its pétition for removal was filed. If the defendant's contention is 
correct, it could hâve fîled a valid pétition for removal at any time 
during the progress of the suit, or even after judgment. The de- 
fendant thus contends that, in order to détermine if this action has 
been properly removed to this court, this court must fîrst hear and 
détermine the plea in abatement. If the plea is sustained, the case has 
been properly removed, because in that case the time within which the 
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défendant was required to answer in the state court never begaa to 
run. îf, bii the other hand, thfe plea in abatement is overruled, and 
the service is held sufficient, it follows that the action must be re- 
manded to the state court, because, in that eventj this court will 
hâve determined that the défendant was properly served, and that 
its time to answer or plead began to run at the time the writ was 
entered. Moreover, it would seeni to follow, under the defendant's 
contention, that it could await a décision by the state court on the 
plea in abatement, and accept the décision, if that was favorable, 
but remove the case to this court if the décision was unfavorable. 
This cannot be. The défendant is entitled, by a seasonable removal, 
to take the décision of this court on its plea in abatement, but the 
fact that its plea is to the jurisdiction does not enable it to experi- 
ment with the state court first and with the fédéral court afterwards. 

The defendant's contention is supposed to be supported by the 
case of Tortat V. Manufacturing Co. {C. C.) m Fed. 426. Without 
admitting that the défendant is right in supposing that the case 
just cited supports its contention, this court is of opinion, after con- 
sidération of that case, that the contention is inadmissible. The 
case of Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. 
Ed. 431, decided that a défendant, by filing a pétition for removaî 
did not bar himself from setting up in the circuit court, after re- 
moval, an original want of jurisdiction in the state court. That case 
did not décide that the time for filing the pétition for removal was in- 
definitely extended by a plea to the jurisdiction. 

For thèse reasons, and without attempting to pass upon numerous 
other difBculties which beset the defendant's contention hère, the case 
must be remanded to the state court. 



THE DRUMMOND (two cases). 

(District Court, E. D. Pennsylvania. Aprll 14, 1902.) 

Injcrt to Stevbdokb— Dbfective Chain — Inspection. 

A Chain used for unloadlng a shlp, and which broke, Injurlng a steve- 
dore, whlle a load welghing a ton was belng ralsed, itb capacity in good 
condition belng from tliree to four tons, and which had been used for 
several years, without needlng repair, except that shortly before a llnk 
broke and was replaced with a new one, was inspected, so as to relieve 
the ship from; négligence; two of the shlp's offlcers havlng, just before 
It was used, examlned it llnk by llnk, and the break belng at the side of 
a llnk, and due to Imperfect weldlng, and the def ect not belng dlscover- 
able without the application of strain by a testlng machine, or the use of 
acid and a microscope, which was not required by the facts known about 
the chaln. 

John Cadw9.1ader and Charles Sinkler, for libelant Gallagher. 

Francis C, Adler and John L. Lewis, for libelant McCormick. 

, Henry R. Edmunds and N. Dubois Miller, for The Drummond. 

J. B. McPHERSON' District Judge. Thèse two actions grow out 
of the same accident and need not be considered separately. The libel- 
ants were stevedores, and on August 8, 1901, were helpihg to unload a 
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cargo of iron ore from the steamship Drummond, then lying in the port 
of Philadelphia. They were at work in the hold; their duty being 
to fill the iron buckets that were successively lowered at the end 
of a chain that was rigged in the usual way. About eight hours 
after they had gone to work, the chain broke about 50 feet from the 
bucket, and fell through the hatch into the hold, striking the libelants 
and doing the injuries of which they complain. The chain was large 
and strong, eleven-sixteenths of an inch in diameter, and had been in 
use upon the ship for several years without needing repairs, except 
upon one occasion shortly before the accident now being consid- 
ered. Upon that occasion also a link broke, but a new link was at 
once substituted, and the présent break was at a différent place. The 
link now in question was slightly worn at each end; but the break 
occurred, not at the end, but at the side, — there being first a jagged 
break upon one side, and then a clean fracture upon the other. The 
load that the chain was carrying was about a ton; but there is no 
doubt that the capacity of such a chain in good condition is from three 
to four tons, so that the load under which it broke was clearly not ex- 
cessive under ordinary circumstances. I think the break was due to 
imperfect welding. So it was testified by several witnesses, and I ac- 
cept this explanation as the most likcly. The ship, which furnished 
and rigged the chain, is claimed to hâve been négligent in using an 
insuiScient appliance, and in failing to properly inspect it before it 
was put up. I am clearly of opinion that the testimony does not sus- 
tain this charge. Before the chain was rigged to the winch, it was 
laid out upon thi deck, and was examined link by link by two of the 
ship's officers. It was afterwards gone over again by a seaman, who 
was ordered to grease it, and it therefore passed through the hands 
and under the eyes of three persons, two of whom examined it with 
care, link by link, for the express purpose of discovering whether it 
was fît for use. This, I think, was ail that could be required of the 
ship under the circumstances. No other test was called for. The 
former break had been repaired, and the chain had done its work satis- 
factorily since that time. Moreover, I am satisfied that, if there was 
any external imperfection in the link at the point where it afterwards 
broke, the defect could not hâve been discovered without the applica- 
tion of strain by a testing machine, or the use of acids and a micro- 
scope. Such an examination was not required by the facts that were 
known about the chain, and I therefore think that the full duty of the 
ship was performed by the inspection that I hâve described. As there 
was no négligence on the part of the ship, it follows that the injury 
done to the libelants was the resuit of an unavoidable accident, which 
is much to be regretted, but gives them no right to shift the consé- 
quences to other shoulders than their own. 

In each case the libel will be dismissed, but without costs. 
114 F.— «2 
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THE THYRA. 

(District Court, D. Oregon. April 29, 1902.) 

No. 4,577. 

Shippino— WosKMEN Bngaged in Repaibiho — Opkn Hatch— Liabimtt of 

Vkssel. 

Ttie act of a master and a crew of a vessel in falling to provide artiflcial 
light, and In permitting a hatch to remain open, wlll not subject the ves- 
sel to libel by the adminlstrator of a person who was employed In repair- 
ing the vessel by one havlng charge of the work, and who fell through 
the hatch and was injured. 

H. M. Cake, for claimant. 
Dan J. Malarkey, for libelant. 

BELLINGER, District Judge. The deceased was injured while 
making certain repairs on the steamer by stepping or falling through 
a small hatch in the way, or near it, along which he was required to 
pass, the forward cover of which had been removed. It is alleged 
that the master and crew of the vessel negligently sufifered and permit- 
ted this cover to be and remain off the hatch, and negligently failed 
to provide artificial Hght, the place being insufHciently lighted. Thèse 
are the acts of négligence charged. It is alleged that the deceased 
was employed by the person who had charge of the work of repairs 
to assist therein. The rule is well established that a vessel in charge 
of charterers, stevedores, or other contractors is not liable to the 
employés of such persons for injuries, unless the vessel has relation 
by contract to the injured person, or owes him a duty arising out of 
the fact that it is being navigated ; and I believe the rule of liability 
is extended to ail cases where the injured person is engaged in some 
work that requires his présence where he is at the time, and the injury 
results from the neglect of some maritime duty on the part of the 
ofFicers or crew, such as a duty necessary to be performed to en- 
able the ship to receive her cargo, or to carry it in safety, or when 
the injury is the resuit of faulty navigation. But there is no duty on 
the part of the ship to provide light for the convenience of employés 
of contractors, nor to guard them against the risk resulting from an 
open hatch, referred to by Judge Benedict in Gerrity v. The Bark 
Kate Cann (D. C.) 2 Fed. 241, as "that common, and at most times 
necessary, feature of a ship deck while in port." 

The exceptions to the libel are allowed. 



GliBNCOVB GRANITE 00. v. OITT TRUST, SAFB DBPOSIT & 
StTRBTY 00. 

(Circuit Court, B. D. Pennsylvanla. AprU 21, 1902.) 

No. 65. 

FOBMBR JdDGMENT — CONCLUSIVENESS. 

Where, in an action in a state court to recover on a lien bond, plalntlff, 
a foreign corporation, was defeated because of its failure to produce the 
évidence required by statute of Its right to do business and sue in such 
State, the judgment In such action Is a bar to a recovery for the same 
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cause of action In a fédéral court, though the plalntiff there produces 
évidence that it had the right to do business and sue In such state at 
the tlme the former action was tried, -which évidence was In its posses- 
sion at the tlme of the trial in the state court.i 

Motion by Défendant for Judgment on Reserved Point Notwith- 
standing the Verdict. 

Horace L. Cheyney and James J. Macklin, for plaintifï. 
Lincoln L. Eyre, for défendant. 

J. B. McPHERSON, District Judge. The questions presented 
upon the trial of this case were (with one exception) precisely those 
that were passed upon by the circuit court of appeals in the opinion re- 
port ed in 113 Fed., at page 177. The défendant added nothing essen- 
tial to the record that was then before the court of appeals, and the 
plaintiff offered one additional paper only, about which I shall speak 
in a moment. Since, therefore, the court of appeals lias decided that 
the record then presented to that court disclosed a prima facie défense, 
and since the récent tria! of the case before me did not explain or 
remove the apparent obstacle to recovery which the décision declared 
to exist, it seems to me to follow inevitably that the prima faciès must 
prevail, and that the défendant is entitled to judgment. My own opin- 
ion was différent, and, if I may say so respectfully, still is différent ; 
but, of course, I obey cheerfuUy the ruling of the appellate tribunal. 

The défendant, therefore, is entitled to judgment on the reserved 
point, unless the paper to which I hâve referred as having been offered 
in évidence by the plaintiff ought to lead to a contrary conclusion. 
This was a certificate, dated February i8, 1897, from the office of the 
secretary of state of New York, and is as follows : 

"State of New York, Office of the Secretary of State, Albany. 

"It Is hereby certified, that Glencove Granité Company, which appears 
from the papers flled in this office on the ISth day of February, 189T, to be 
a foreign stock corporation organized and existing under the laws of the 
state of Maine, has complied with ail the requirements of law to authorize 
it to do business In this state, and that the business of such corporation to 
be carried on in this state is such as may be lawfully carried on by a cor- 
poration ineorporated under the laws of this state for such or similar bu.si- 
ness. 

"Wltness my hand and the seal of the office of the secretary of state, at 
the clty of Albany, this 18th day of February, 1897. 

"[Seal of New York.] J. M. Palmer, Secretary of State." 

As is shown by its date, this certificate was in existence at the time 
of the trial in New York on December 7, 1899, and it was for faihng to 
prove that such a certificate had been issued that the New York court 
decided that the granité company could not recover against the trust 
Company upon the bond now in suit. Why the certificate was not 
produced at that trial does not appear in proof, nor is the reason ma- 
terial. In the view I take of the matter, the first point for considéra- 
tion is not, what effect, if any, should the certificate be allowed to hâve 
in the présent action? but, can the certificate be considered at ail? 
Under well-settled principles of the law of tes judicata, if the trial in 

1 See Judgment, vol. 30, Cent. Dig. § 1241. 
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New York was upon the merits, the judgment rendered there is con- 
clusive, and nothing that wàs then in controversy, or that might hâve 
been put iri' controversy, can ever be re-examined in another suit be- 
tween the same parties. As was said in Dowell v. Applegate, 152 
U. S. 345, 14 Sup. Ct. 618, 38 L. Ed. 463: 

"The judgment estops, not only as to every ground of recovery or défense 
actually presented in the action, but also as to every ground which might 
hâve been presented." 

And in The Haytian Republic, 154 U. S. 129, 14 Sup. Ct. 995, 38 
L. Ed. 930, the following statement of the rule was approved : 

"An adjudication Is final and conclusive, not only as to the matter actiially 
determined, but as to every other matter which the parties might hâve 
litigated and hâve had decided as Incident to or essentially conneeted with 
the subject-matter of the litigatlon, and every matter coming wlthln the 
legitimate purvlew of the original action, both In respect to matters of 
clalm and of défense." 

See, also, Dimock v. Copper Co., 117 U. S. 566, 6 Sup. Ct. 855, 29 
L. Ed. 994, and Harshman v. Knox Co., 122 U. S. 317, 318, 7 Sup. 
Ct. 1171, 30 L. Ed. 1152. 

Now, that the trial in New York was upon the merits is expressly 
declared by the circuit court of appeals, as will appear by the following 
quotation from the opinion: 

"The flndlng that the plalntlfl, a foreign corporation, had falled to show 
that It had procured the certifleate required by law to authorize it to do busi- 
ness In the State of New York undoubtedly was a finding responsive to au 
issue tendered by the pleadings as between the Glencove Granité Company 
and the City Trust, Safe Deposit & Surety Company. Moreover, tliat finding 
went to the merits of the case. It related to a substantial matter. It sus- 
tained a défense which Involved the rlghts of the parties. It went to the 
plalntiff's rlght of action." 

This being so, I am of opinion that the certificate now under con- 
sidération, which undoubtedly might hâve been given in évidence at 
the trial in New York, and, if ofïered, would, with the other évidence, 
hâve required the court to enter judgment in favor of the plaintiff 
against the trust company, cannot be considered, or, if considered, be 
allowed now to hâve any efïect whatever. It was a défense that might 
hâve been taken then, and is therefore now irrevocably gone. This 
particular paper is said to hâve been mislaid, and therefore unavailable 
at the trial in New York, but no reason is perceived or has been sug- 
gested why a dupliCate could not hâve been obtained. 

It is true that the court of appeals, in the concluding portion of its 
opinion, uses the following language : 

"Agaln, If the statutory Inhibition against doing business opérâtes only 
on the remedy, and may be lifted if the dellnquent corporation is able to 
procure, out of tlme, the Issuance by the secretary of state of the required 
certifleate, It may be compétent for the plalntlff to show hère that It obtained 
such a certifleate slnce the former triai, or even before. Upon thèse questions 
we Intlmàte no opinion." 

This may be thought to intimate that such a certificate might still 
be admissible in spite of the New York judgment, but I do not so 
understand the court. Such an intimation would directly conflict with 
the previous déclaration that the judgment was upon the merits, for 
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the effect of such a judgment must, of covirse, hâve been well known, 
and the express réservation of the court's opinion shows, I think, that 
something else must hâve been in mind. I see no escape from the con- 
clusion I hâve just stated, namely, that, since the finding in New York 
was upon the merits of the case, no further inquiry concerning that 
subject can be had in the présent suit. 

It is therefore ordered that judgment be entered for the défendant 
on the reserved point, notwithstanding the verdict. 



ERNST et al. ▼. AMERIOAN SPIRITS MFG. CO. et al. 

(CSrcult Court S. D. New York. Aprll 28, 1902.) 

Remand— Sepaeabi.b Controvekst. 

Where it is doubtful whether or not there is a separable controversy. 
and citizens of the state are on botb sides of tlie cause, It will be re- 
manded. 

Motion to Remand. 

A. J. Dittenhoofer, for the motion. 
Aîexander & Greene, opposed. 

LACOMBE, Circuit Judge. Waiving ail considération of the 
présence of Reeves as a plaintifï, — and this court does not find in the 
cases cited any sufficient ground for disregarding his présence, — we 
nevertheless hâve citizens of New York on both sides of the contro- 
vers}'. As wr.s intiinated upon the argument, it is a doubtful ques- 
tion v/hether or not there is a separable controversy. That being so, 
the proper course is to remand the cause. 



DUDLEY et al. v. SANDERS MFG. CO. 

(Circuit Court, S. D. New York. May 3, 1902.) 

Attornbt and Cliekt— Action for Services. 

In an action by an attorney to recover for services rendered under an 
express contract, where the évidence showed that défendant employed 
an attorney to perform services, and be deputed his partner to take the 
matter up, and he employed another attorney, and promised to pay him 
as rémunération one-half of the compensation he should receive, but 
there was no agreement shown between défendant and any of the par- 
ties to pay a specified compensation, the cause of action was not estab- 
Ushed. 

James L. Bennett, for plaintifï. 
Nichols & Bacon, for défendants. 

WALLACE, Circuit Judge. In May, 1898, thç défendant; being 
desirous of securing contracts or orders from the government of 
the United States for supplies required by the war department, em- 
ployed Mr. Wilson, a son-in-law of its président, to assist in procur- 
ing them. Mr. Wilson was the law partner of Mr. Chadsey, and de- 
puted him to take the matter up. Mr. Chadsey employed Mr. Mich- 
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etier, an attorney at law at Washington, and one of the law firm of 
Dudiey & Michener, the plaintiflfs, and promised to pay him as ré- 
munération for his services one-half of any compensation he should 
himself receive from the défendant. Michener interested himself in> 
behalf of the défendant, and interviewed the ofificers of the war de- 
partment, and partly through his assistance the défendant was en- 
abled to obtain contracts and orders for supplies during the summer 
and fall of 1898 aggregating in amount about $97,000. There was 
no agreement between Chadsey and the défendant, or between Miche- 
ner and the défendant, whereby the défendant was to pay a commis- 
sion of 10 per cent, upon the amount of supplies furnished to the 
government, or for the payment of any specified commission or com- 
pensation. Chadsey may hâve expected to receive a 10 per cent, 
commission from the défendant, or an équivalent compensation, and 
may hâve so represented to Michener ; but the évidence does not au- 
thorize the finding that he ever promised Michener that the latter's 
compensation should be one-half of a 10 per cent, commission, or any 
other specified amount. The défendant understood that Chadsey 
had employed Michener, and that Michener was acting in its behalf 
from time to time, pursuant to instructions from Chadsey ; and also 
understood that Chadsey was to compensate Michener out of any 
fee or rémunération he should himself receive for the services ren- 
dered. 

As the complaint proceeds upon the theory of an express contract 
by which the défendant undertook to pay to the plaintifïs one-half 
of a commission of 10 per cent., and not upon a quantum meruit, 
the cause of action is not established, and there must be a judg- 
ment for the -défendant. 

It is accordingly so ordered. 



REVANS V. SOUTHBEN MISSOURI & A. R. CO. et al. 

(Circuit Court, S. D. New York. February 5, 1902.) 

Corporations — Sehticb of Pbocbss. 

Where the président of a forelgn rallroad corporation was résident In 
the State, and had an oflfice thereln, in whlch he performed his duties 
as suCh président, and had done so for many years past, the service in 
an action agalnst the corporation arlslng wlthout the state on complaln- 
ant wlthin the state was properly made upon such président. 

Wilmot & Gage (Mr. Vanderpoel, of counsel), for complainant. 
Dittenhoefer, Gerber & James (I. M. Dittenhoefer, of counsel), for 
one of the défendants. 

THOMAS, District Judge. The bill is filed by a résident of the 
state of New York against the défendant the Southern Missouri 
& Arkansas Railroad Company for certain relief respecting its 
railroad, which is exclusively within the state of Missouri. The serv- 
ice of the bill was made upon Newman Erb, the président of such 
railroad compainy, who is a résident of the state of New York, and 
who has an pfBce in such state, where he performs his duties as 
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président of such company, other than such duties as take him with- 
out the State. It is apparent that for some years past he has contin- 
uously acted as the président of such company within this state, and 
that he has an office in this state for that purpose. The cause of 
action arose without the state, the complainant résides within 
this state, and its président has an ofHce and acts as the président 
of such company within this state. Under such state of facts, service 
was properly made upon the président, and so far forth the jurisdic- 
tion was properly acquired. .Steamship Co. v. Kane, 170 U. S. 100, 
18 Sup. Ct. 526, 42 L. Ed. 964. The question now is not whether the 
suit may be fînally maintained, for reasons not at this time pre- 
sented, but whether a proper service has been made to bring in the 
single company that now disputes the jurisdiction. 



THE WILLIAM P. HOOD. 
(District Court, D. Ehode Island. March 29, 1902.) 

No. 1,083. 

Salvage— Amount op Award. 

Libelant's tug towed a schooner from a pler, near which eoal pockets 
were burning, out into the stream. The service occupied but a few min- 
utes, and was attended with no danger. There was évidence tending to 
show that the schooner was not in serions péril, and, havlng an engine, 
could hâve moved out by her own power. Eéld, that whilë the service 
was a salvage service, and the tug was entitled to better pay than for 
mère towage, an award of $50 was sufficient compensation.* 

In Admiralty. Suit to recover for salvage services. 

Matteson & Healy, for libelant. 
Dexter B. Potter, for claimant. 

BROWN, District Judge. This libel is for salvage services of the 
tug Carrie A. Ramsey to the three-masted schooner William P. Hood, 
in towing her into the stream from the Wilkesbarre pier, and from 
the vicinity of burning coal pockets, on the morning of December 
18, 1900. The service occupied probably not more than 10 or 15 
minutes, and was without the slightest risk, or even discomfort. 
The tug and her crew did nothing more meritorious or perilous than 
in the ordinary course of work in moving a schooner from the dock 
to the stream. The only question is as to the péril of the Hood, 
and whether, but for the assistance of the Ramsey, she would hâve 
been seriously damaged. I am of the opinion that the libelant has 
lailed to show by a prépondérance of évidence that the Hood was in 
serions péril, which was averted by the Ramsey. Had she remained 
where she was, the Hood would hâve been seriously damaged ; but 
the claimant produced seven witnesses (two from the Hood, and five 
from the Alice Maude, which lay near the Hood, on the same side 
of the dock) who swore positively that the Hood, which was pro- 
vided with an engine, moved under her own power. This évidence 

» Salvage awards In fédéral courts, see note to 30 C. C. A. 280. 
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I cannot disregard, though there is direct évidence, with some cir- 
cumslances, to the contrary. The master and crew of the Alice 
Maude had the better opportunity for observation, and some of them 
testified net only that the Hood moved, but that they assisted in mov- 
ing her by shifting her lines. If the Hood moved once, she could move 
again, and escape the fîre. The AHce Maude, however, was between 
her and the end of the dock ; and, while it probably was not abso- 
lutely necessary for the Hood to get out into the stream, that it was 
the judgment of the mate in charge that she should be towed out is 
évident from his request to the master of the tug. Though he testi- 
fies that he thought it was simply a case of ordinary towage, I 
think the présent case is of the gênerai class of cases represented by 
The Carondelet (D. C.) 36 Fed. 714, wherein $50 was allowed, and 
The Bessie Whiting (D. C.) 35 Fed. 79, wherein $25 was allowed. 
While services of this character are entitled to better pay than or- 
dinary towage, double or treble towage would ordinarily be suffi- 
cient, and extravagant claims for salvage in cases of this character 
should be discouraged. 

I am of the opinion that the sum of $50 is a libéral compensation in 
this case, upon the view which must be taken as to the prépondérance 
of proof. However, as there was reasonable ground for the conten- 
tion that the Hood had not moved, and was unable to move, and as 
no tender appears to hâve been made, I think the libelant is entitled 
to its costs. A decree may be presented accordingly. 



JONES V. PBNNSYLVANIA R. CO. 

(Circuit Court, B. D. Pennsylvanla. May 8, 1902.) 

No. 15. 

Ikjort to Employé — Négligence — Evidence— Judgment Non Obstante 
Veredicto, 

Where, In an action agalnst a railroad company for négligence result- 
Ing In the death of an employé, the évidence disclosed the gênerai condi- 
tions and surroundings of the place of the accident to be such as to rea- 
Bonably admit of the Inference that due care was not exerclsed by the 
Company to provide for the safety of Its employés at that point, and the 
question as to whether the deceased had knowledge of the situation, and 
appreclated the bavard he incurred In conséquence, was fairly open to 
controv«rsy, and uo complaint was made of the instructions, defendant's 
motion for Judgment notwlthstandlng a verdict for plaintlff should be 
denled. 

S. Morris Waln and J. W. Westcott, for plaintifï. 
John Hampton Barnes, for défendant. 

DALLAS, Circuit Judge. The only questions which were raised 
in défense of this action were referred to the jury, with instructions 
which, if they should hâve been submitted at ail, are not complained of. 
But it is insistèd that a verdict for the défendant ought to hâve been 
directed. I cannot assent to this. The évidence upon the subject 
of defendant's négligence disclosed the gênerai condition and sur- 
roundings of the place of the accident, including the means pro- 
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vided for stopping cars at the end of the trestle, to be such as to 
reasonably admit of the inference that due care was not exercised by 
the défendant company to provide for the safety of its train hands 
at that point ; and the question whether Jones, who was killed, had 
knowledge of the situation, and appreciated the hazard he incurred 
in conséquence, was fairly open to controversy upon the évidence, 
and was therefore for the jury's détermination. 

The amount of the damages, if any, to be awarded, was left to 
the jury, and it is not asserted that it was in any manner misled by 
the court. I do not think that its assessment should be disturbed. 

The defendant's motion for judgment non obstante veredicto is 
denied. The plaintifï's rule for a new trial is discharged. Judgment 
for plaintifï will be entered upon the verdict. 



TWEEDIE TRADING OO. v. JAMES P. McDOXALD CO, 

JAMES P. McDONALD CO. v. TWEEDIE TEADIXG CO. 

(District Court, S. D. New York. March 29, 1902.) 

Contract— Impossibilitt op Performakce— Acts of Foreiqn Government. 
Llbelant and défendant entered into a contract In the United States 
by which libelant agreed to make four trlps with its steamsbip from 
Barbadoes to Colon, to transport laborers for défendant, which con- 
traeted to pay a stated sum for each trlp. The contract, when made, 
was légal and valid where made, and also at the places of performance; 
but after two trlps had been made a régulation of the colonial govem- 
ment of Barbadoes was promulgated forbldding the future embarkatlon 
of laborers, by reason of which défendant was unable to furnish any 
more for transportation. •Eeld, that such fact, which did not affeet 
the legality of the contract where made, did not constltute a défense to an 
action to recover the hlre of the ship for the remainlng voyages at the 
contract priée. 

In Admiralty. Action for breach of contract, and cross action to 
recover money paid thereunder. 

Wheeler & Cortis, for the Tweedie Company. 
Cary & Whitridge, for the McDonald Company. 

ADAM S, District Judge. The first of thèse actions is for the re- 
covery of $8,400 as damages for breach of contract to furnish certain 
laborers to be carried from Barbadoes to Colon on the last of four 
consécutive trips, and for $731.62 demurrage at Colon. The second 
action is for the recovery back of $8,400, the amount paid in advance 
by the McDonald Company to the Tweedie Company to carry labor- 
ers by the third trip, for which it is claimed no services were rendered. 

The controversies arose out of a contract made between the parties 
on the 23d day of April, 1901, the material parts of which are as fol- 
lows : 

"Second. The contractors hereby contract for the passage of about twenty- 
eight hundred (2,800) laborers to be taken from some safe port in Barbadoes 
where tlie steamer can always lie safely afloat, by the steamer Catania, to 
Colon: to be carried on four consécutive trips, with a minimum of seven 
hundied (700) passengers upon each trip." 
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"Slxth. The contractors shall be allowed a total period of twenty-four 
(24) hours at ail ports in whlch to embark the laborers, at one or more ports 
of embarkatlon, on each trip; and at the port of destination the laborers are 
to go ashore, on arrivai, in such manner as the authorities may direct." 

"Nintb. The time aliowed for delDarkatlon shall be six hours after the 
arrivai of the vessel at dock, or twenty-four hours after arrivai if landed 
by lighters. The contractors shall not be liable for any demurrage whicli 
may be caused at any port of embarkation or destination after notification 
given to the agent, or after the arrivai of the steamship at the port of em- 
barkation, by reason of the fact that the condition of the sea may be such 
that the laborers can neither be embarked or disembarked, or by reason of the 
fact that the local authorities may fall to deliver to the contractors the neces- 
sary permlts for embarkatlon or debarkation. 

"Tenth. In full payment for the services so to be rendered, the contract- 
ors will pay the carrier eighty-four hundred dollars ($8,400) per trip, and at 
the rate of twelve dollars ($12) per capita for any excess over seven hundred 
(700) laborers carried, if the contractors désire to ship in excess of that num- 
ber, and the carrier Is lawfully empowered to carry such excess; such pay- 
ment by the contractors to cover ail charges whatsoever. 

"Eleventh. Payments are to be made as foUows: Eighty-four hundred 
dollars ($8,400) upon the arrivai of the Catania at Colon on ber présent trip. 
and eighty-four hundred dollars ($8,400) upon her arrivai at Barbadoes on 
each trip thereafter, untll four trips bave been paid for; the final service to 
be rendered without further payment, except for such laborers in excess 
of seven hundred (700) as may be carried upon any such trips. Ail payments 
to be made by the contractors at the office of the carrier in New York, on 
notifl-cation to the contractors by the carrier that the steamer has arrived 
at Colon or Barbadoes, as the case may be, and is in readiness to embarlr 
laborers. 

"Twelfth. Demurrage, If any Is Incurred under thls contract, shall be 
fifty (50) pouuds British sterling for each day or fraction thereof. 

"Tliirteenth. The contractors are not to be liable for any expense for 
port, dock, navigation, or landing charges; and the contractors agrée to 
hold the carrier free from any capitation or other tax upon the exportation 
or importation of laborers." 

"Fifteenth. The carrier is to obtaln any certificates or authority required 
by the law of Barbadoes in relation to the earriago of laborers or otherwi.so 
to fulfill the obligations of tlie carrier under this agreement." 

"Seventeenth. Should the steamer at any time be quarantined at Barbadoes, 
tlie contractors, , When notilled that steamer is ready to reçoive them there, 
are to send the laborers ont to the quarantine station, and there put them ou 
board the steamer, thus avoidlng any détention in quarantine; and for any 
such détention in quarantine over the agreed lay days, contractors to pay de- 
murrage." 

The facts in the case hâve been agreed upon in writing as follows : 

"First. The' Tweedie Trading Company (hereinafter called the 'Tweedle 
Compan.v') Is a Nev? Jersey corporation, with an office in New York City. 

"Second. The James P. McDonald Company (hereinafter called the 'Mc- 
Donald Company') is a West Virginia corporation, with an office In New York 
City. 

"Third. The Tweedie Company entered into an agreement with the Mc- 
Donald Company, on tlie 2.Bd day of April, 1003, at New York City, of which 
a copy Is annexed to tUe pleadings. 

"Fourth. At the time thls agreement was entered Into, the Catania, the 
vessel therein mentioned, was on the way from Puerto Rico to Colon, on the 
second of four lûtended consécutive trips, under an agreement between the 
same parties of earlier date, which was superseded and rescinded by the 
agreement of April 23d, as set forth In the récital of the said agreement 

"Flfth. The Catania sailed from Colon on the first voyage, under sald 
agreement of April 23d, on April 25, 1901, and arrived at Brldgetown, Barba- 
does, on the 3d day of May. According to the terms of the contract, the 
nrst payment of $8,400 T\'as made by the McDonald Company, at New York, 
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•on Aprll 26th, on belng Informed by the Tweedle Trading Company that the 
vessel had started on said first voyage; and the second payment of $8,400 
was llkewise made on the 4th day of May, at New York, by the McDonald 
Company, on being informed by the Tweedle Company that the vessel had 
arrived at Barbadoes. 

"Sixth. On arrivlng at Barbadoes, the captain at once sent a registered 
letter to the McDonald Company agent, informlng him of the arrivai of the 
vessel, and a note by messenger to the same effect, which reaehed him 
about 11 o'clock on May 3d. ïhe Catania sailed at 6:30 a. m. on May 8th, 
and arrived at Colon on May 1-itb at about 11:30 a. m., and ail passengers 
were disembarked at 2 p. m. of the same day. A copy of the statement 
of the McDonald Company's agent, dated May 7, 1901, is annexed and marked 
'Exhlblt 1.' 

"Seventh. The vessel started from Colon on her second trip at about 11 
a. m. on May 16th, haviug been delayed by lack of orders from McDonald 
Company, and reaehed the Barbadoes at about 1:30 p. m. on May 2;^d. The 
captain of the Catania served notice of his arrivai on the McDonald Com- 
pany's agent tl-at afternoon, and at five o'clock on the foUowing day, May 
24th, the vessel started on its return trip to Colon. The third payment of $8,- 
400 was made on May 23d, at New York, by the McDonald Company, accord- 
ing to the contract, on notice that the vessel had arrived at the Barbadoes 
the second time. The Catania arrived at Colon at 6:35 in the evening of 
May SOth, and at once reported on shore that she was ready to unload. The 
McDonald agent, however, was not then at Oolon. The Panama Rallroad 
Company refused to allow the vessel to unload until the McDonald Company 
agent had arrived. He came to Colon as soon as possible, and reaehed there 
at eleven o'clock on May 31st, and at 2 o'clock on that day the passengers 
were ail unloaded. 

"Eighth. In the meantime a régulation of the colonial authorities In Bar- 
badoes, acting under instructions of the foreign office of the British govern- 
ment had been put in force, by which the British foreign office had forbid- 
den future embarkation of laborers from the Barbadoes, by a decree pub- 
lished in the Barbadoes on the 24th day of May, before the sailing of the 
Catania; such decree to take efCect on the foUowing day. Tliis decree was 
fenown to the captain of the Catania and to the McDonald Company agent, 
and materially hastened the sailing of the vessel, which went off on its sec- 
ond voyage wlth only 73 passengers. The agent of the McDonald Company 
dld everything in his power to obtain a reversai of this decree, but was un- 
successful, and on the 31st day of May the order was conflrmed and reaf- 
•ûrmed by a second telegram from the foreign office of Great Britain to tlie 
colonial authorities of the Barbadoes. The régulation Is stlU in force in 
Barbadoes. 

"Ninth. The McDonald Company agent cabled Its New York ofHce on the 
31st day of May that the enactment of the above régulation had been con- 
flrmed, whereupon the McDonald Company on the same day wrote the Twee- 
dle Company that the above-mentioned embargo had been conflrmed. This 
notice was read over the téléphone to the Tweedie Company, and then mailed 
to them, and was recelved on the Ist of .Tune. Dater a demand was made 
that the third payment of $8,400 be returned. 

"Tenth. The Catania remained at Colon until June 4th. She then pro- 
■ceeded to the Barbadoes, by order of the Tweedie Trading Company, where 
she arrived on June 12th, and gave the regular notice of arrivai to the Mc- 
Donald Company'a agent The Catania remained at Barbadoes until July 
12th, when the vessel sailed to Puerto Rico to take on board a load of sugar 
for New York, after having notified tlie McDonald Company, in New York, 
that she was about to do so. 

"Bleventh. No objection was ever made by the colonial authorities to 
the use of the Catania for carrying passengers on the ground of the vessel's 
lack of fltness for that purpose. Acting upon the letter of May 31, 1901, from 
Messrs. Cary & Whltridge, requlring the Tweedie Trading Company to pro- 
vide the certificate 'required by the law of Barbadoes In relation to the car- 
rlage of laborers,' the latter company cabled the captain of the Catania to 
obtain such a certificate. Application was made for the same, and the cap- 
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talii Informée that ijo such certlficatès "trere given, and a eertlfled copy of an 
extraat of the Barbadoes passenger act (1891) was fumished by the authorl- 
tiés. Sald extract Is annexed, marked 'T, Ex. 12.' 

"Twelftli. The right is reserved to both parties to put in formai proof of 
the reason for the enactment of the British régulation above mentiohed, pro- 
vided a resubmisslon of the case with thls additioual évidence is desired by 
the Tweedie Trading Company. Should the court require any additional 
facts for a proper détermination of the rights of.the parties, they shall be 
stipulated, or, If net agreed upon, proved by évidence In the ordinary way. 
"Thirteenth. CJoples of correspondence are annexed, and admitted correct 
"Fourteenth. The British lave, which la also the law of Barbadoes, is a 
fact in the case, whlch may be proved by référence to reports, and the sub- 
mlsslon of brlefs by counsel. 

The exhibits and correspondence alluded to in the agreement, where 
relevant, and the facts shown by them are net covered by the agree- 
ment, bear principally upon the question of demurrage ; and it is not 
. necessary to further allude to them in connection with the principal 
question, which is whether the facts in the case excuse performance 
on the part of the McDonald Company. 

The contract was valid in its inception, both at the place of making 
and the place of performance, and was capable of being performed 
until an event intervened which was not in the contemplation of the 
parties when the contract was made. It seems to be settled that an 
impossibility of performance, arising from natural causes, in a case of 
this kind, cannot be recognized as a défense, but that one arising from 
a governmental act which would render performance illégal would be 
an excuse. It is contended hère by the Tweedie Company, however, 
that the excuse cannot prevail, because, though performance was pre- 
vented by the law, such law, being foreign, was merely a fact, and 
the case should for that reason fall within the gênerai rule. On the 
other hand, it is urged by the McDonald Company that the law of the 
place of performance governed the contract, and, as such law made 
fulfillment impossible, the contract was dissolved. The question really 
is, do the légal acts of the agents of a foreign government, which pre- 
vent the full performance of a contract of this character, control the 
rights of the parties? Contracting parties are subject to the contin- 
gencies of changes in their own law, and liable to hâve the exécution of 
their contracts prevented thereby ; but it is on the ground of illegality, 
not of impossibility. Prévention by the law of a foreign country is 
not usually deemed an excuse, when the act which was contemplated 
by the contract was valid in view of the law of the place where it was 
made, — Pol. Cont. 363; Abb. Shipp. (i3th London Ed.) 755; Carv. 
Carr. by Sea (3d Ed.) § 255 ; Cliiïord v. Watts, L. R. 5 C. P. 577, 
586; Duff v. Lawrence, 3 Johns. Cas. 162, 172; Spence v. Chadwick, 
10 Q. B. 517, 530; Jacobs v. Crédit Lyonnais, 12 Q. B. Div. 589,— 
and a fortiori when it was also then valid at the place of performance. 
It was intended that this contract should be performed. The law of 
the place of performance, in the absence of évidence of a contrary in- 
tention, ordinarily governs the incidents of a performance; but I do 
not think that the principle can be successfully invoked to relieve a 
party, otherwise liable, from the eflfect of such an interruption of per- 
formance as happened hère. The McDonald Company urges that, 
by the terms of the contract, — referring to the ninth and fifteenth clatir 
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es, — the parties had the Barbadoes law in view, and that ît should 
•control in ail respects. It is évident that the existing law there was in 
view so far as it affected the performance bî the contract in the neces- 
sity for the obtainment by the vessel of the mentioned permits and 
certificates, but those clauses do not tend to establish that the parties 
intended that the shipowner should take the risk of a change in the 
law which would prevent any embarkation or carriage of the laborers 
whatever. The difficulty did not arise from the absence of the permits 
and certificates, which would, in the ordinary course, hâve been ob- 
tained by the steamer, if necessary. 

The détermination of the question involved adversely to the McDon- 
ald Company disposes of its claim for a return of the third payment. 

It appears that some demurrage is due to the Tweedie Company by 
reason of the default of the McDonald Company to give the vessel the 
dispatch it was entitled to at Colon. 

Decree for the Tweedie Company, with a référence to ascertain the 
amount of damages and demurrage. The libel of the McDonald 
Company is dismissed. 



BARRY V. FRIEL. 

(Circuit Court, D. Nebraska. Aprll 30, 1902.) 

No. 435t. 

1. Building and Loan Association — Loan— Computation of Amount Due— 

Patments on Stock, Etc. 

In ascertaining the amount due on a mortgage to an Insolvent building 
and loan association, executed by one of its stoclcholders, the mort- 
gagor's stoclc, or what he has paid thereon, either as payments, or as 
fines, dues, or penaltles, should not be considered.i 

2. Same— Prbmiums. 

Premlums paid by the mortgagor on account of hls loan should be 
credjted thereon, but without aîlowing him interest on the premlums. 

8. DbCRKBS— CONCLUSIVENBSS. 

A decree canceling a mortgage executed to an Illinois building and 
loan association by one of its stockholders, obtalned in an action brought 
against the association and its receiver in a Nebraska state court- 
notice of the suit being by publication, and neither the association nor 
the receiver having knowledge thereof, and no permission being given 
to make the receiver a party,— was not an adjudication, and did not bind 
a fédéral court in a subséquent action to foreclose the mortgage, brought 
by the receiver. 

In Equity. 

Greene, Breckenridge & Kinsler, for complainant. 
L. E. Kirkpatrick, for défendant. 

McPHERSON, District Judge. The Interstate Building & Loan 
Association of Bloomington, IlL, was incorporated under the laws of 
that state. In the circuit court of McLean county, 111., at the suit of 
the state auditor against the corporation, a decree was rendered declar- 
ing the corporation insolvent, and appointing complainant herein the 
receiver, who by due proceedings was later on appointed by this court 

1 See Building and Loan Ast:'ociations, vol. 8, Cent. Dig. §§ 62, 63, 66 [f, 1]. 
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as receiver. Défendant îs both a stockholder, on account of which he 
paid dues, fines, and penalties, and a mortgagor or borrower, on_ ac- 
count of which loan he has paid premiums and interest. This is a 
bill in equity to foreclose the mortgage, after ascertaining the amount 
due. What is the amount due ? is the principal question in the case. 
And that is readily ascertained when the basis for making the coinputa- 
tion is established. That the authorities are in conflict need only be 
stated; and it is no purpose of mine to discuss them, or to attempt 
to work out the différences, and show why the one rule is to control, 
and not the other. 

I do not think defendant's stock, or what he has paid thereon, either 
as payments, or as fines, dues, or penalties, is entitled to enter into 
considération of any question in this case. The capital stock is a trust 
fund. It is contributed by the stockholders on account of their hold- 
ings as stock. This trust fund is used, in whole or in part, for the 
payment of the debts of the corporation. After the debts are paid, 
then the stockholders are creditors of the corporation; and they will 
participate in the division of such trust fund according to their hold- 
ings, and the payments on account of stock. But such division of the 
trust fund or capital stock will be when the corporate debts are paid, 
and will be donc under the supervision of the courts in Illinois. And 
in no event can défendant now and in this court participate in sharing 
of the trust fund created by the capital stock. This cannot be allowed. 
But a very différent question arises as to défendant now and hère being 
credited with the premiums he has paid on account of his loan. The 
agreement was that défendant hâve certain money. This he received. 
He agreed to pay a stipulated rate, of interest. In addition, he agreed 
to pay a premium for this money. This was done by making a bid 
therefor, which was accepted. The money thus borrowed was to be, 
and was, secured in part by a real estate mortgage, and also by pledg- 
ing his corporate stock. Taking defendant's bond and his mortgage 
and his stock and the by-laws of the corporation ail together, and it is 
reasonably plain that the premium on the loan was to be met, or nearly 
so, by the increase in value of the stock. So that if the concern had 
been kept going, and the management anything like honest, the stock, 
in a given time, would hâve matured, and, when matured, would hâve 
been surrendered to the company, and defendant's bond and mortgage 
<lelivered to him as canceled. At least, this is the theory, and it is 
said by experts that it will work out. Of course, as every one knows, 
and as many admit, it does not generally work out. A few years ago 
this craze broke out, and took hold of the ignorant people from one 
end of the country to the other. And many apparently (and otherwise) 
intelligent people were made to believe that both the stockholder and 
the borrower could easily get rich; that immense profits could be 
made by taking money from the left-hand pocket and putting it in the 
-right-hand pocket. And such fallacies were, no doubt, believed by 
défendant herein. But that it was a fallacy does not, of itself, entitle 
défendant to relief. But I find that the spirit of the agreement was 
that defendant's premium was to be met by the growth of his interest 
in his stock. The corporation being insolvent, his stock wi!l never 
mature. Whatever his stock is worth, if anything, will be paid to him. 
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But this is no reason why he should not be credited with his premiums 
on his loan. I think the récent case by the circuit court of appeals 
for the Fourth circuit, of Coltrane v. Blake, 113 Fed. 785, is sound, 
and, as much as any other case, leads me to the conclusion I adopt. 

But I cannot agrée, as the spécial master finds, that défendant should 
be allowed interest on the premiums thus paid. My conclusions are 
that the défendant should be charged with the following sums : (i) 
The amount of his bond ; (2) the interest thereon for the full time. 
But not with any fines. He will be credited : (i) With ail interest by 
him paid; (2) the premiums by him paid. Thèse payments will be 
applied according to the principle of partial payments. An attorney's 
fee will be allowed, according to the contract. Complainant brings 
this action as though a trustée. Dodge v. Tulleys, 144 U. S. 451-456, 
12 Sup. Ct. 728, 36" L. Ed. 501. 

After the insolvency of the corporation, and the appointmcnt of the 
receiver by the IlHnois court, the défendant herein, as plaintiff, brought 
an action in a Nebraska state court against the corporation and the 
receiver, resulting in a decree canceling the mortgage now in suit. 
Notice of the suit was by publication, and neither the corporation nor 
the receiver had any knowledge of the suit, and neither appeared. 
And there was no permission given to make the receiver a party. 
That decree was not an adjudication, and is not binding on this court 
in this action. 

There will be a decree for the plaintifif on the basis of this opinion. 



COPPEE KING, Limited, y. WABASH MIN. CO. et al. 

(Circuit Court, S. D. California, N. D. April 10, 1002.) 

No. 30. 

1. MiKES— WaTEES— RiGHT TO DiVERT. 

Where a mining company has aequired tlie exclusive right to tlie use 
of the water of a certain creek in worlcing its mines, anotlier company 
has not the right, In developing its mine by meaus of a shaft near the 
creelî, to eut o£f and divert the waters flowing into it. 
S. Samb— Shapt — Notice of Conséquences. 

Where a mine owner, at the time of commencing a shaft which eut 
off the waters flowing into a creelî which another mine owner had ae- 
quired the exclusive right to use, was cautioned by the latter against 
cutting oIC such water, he is bound with notice of the conséquences of 
his acts. 
8. Samb — Tbmporaky Injunction — When Granted. 

Where, in an action to restrain défendants from' diverting water from 
a creek which plaintlfï has aequired the exclusive right to use, the righta 
of the parties are in dispute, and a temporary Injunction will work less 
hardship than its refusai, it should be granted. 

In Equity. On application for temporary injunction. 

Myrick & Deering, F. P. Deering, M. K. Harris, and William A. 
Harris, for complainant. 

F. H. Short and W. E. Dunn, for défendants. 

WELLBORN, District Judge. The bill allèges, in substance, among 
other things, that complainant is the owner of the Copper King mine, 
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situated on a natural water course knovvn as "Dog Creek," in the 
county of Fresno, state of California, and for a number of years has 
been and now is engaged in the business of developiiig and working 
said mine and extracting ores therefrom, and for more than five 
years has diverted and appropriated for said business and domestic 
purposes ail of the water of said creek, and by virtue of said appro- 
priation has acquired an exclusive right to the use of said water, and 
that the whole of it is necessary for the business and purposes afore- 
said, and, if complainant should be deprived thereof, its said business 
would be ruined and destroyed ; that one of the défendants, the Wa- 
bash Mining Company, about June 20, 1901, commenced to sink a 
vertical shaft in the ground, about 50 feet from the channel of said 
creek, and that said shaft is 5 feet wide, 7 feet long, and 60 feet deep, 
and that by means thereof défendants hâve diverted and are divert- 
ing the water of said creek, and, unless restrained by this court, will 
continue to divert the same, and thereby cause the complainant great 
and irréparable injury. The prayer of the bill is that défendants be en- 
joined from maintaining said shaft, or otherwise diverting said water, 
etc. Défendants hâve filed an answer, denying ail of said allégations, 
except as to the sinking of a shaft, and concerning that matter tliey 
admit that said Wabash Mining Company, at the time alleged in the 
bill, did sink a shaft of the dimensions therein stated, about 130 feet 
from the channel of said Dog creek, but claim that said shaft was 
sunk in the development of a mining property of said company, sit- 
uate across the channel of said Dog creek, and deny that by means 
of said shaft, or at ail, respondents hâve diverted any of the waters 
of said creek. Various afiSdavits hâve been filed, in support of both the 
bill and answer, by the respective parties. I shall not undertake 
to review in détail thèse affidavits, but will simply state, so far as 
may be necessary to the pending hearing, the conclusions which I 
hâve drawn therefrom. 

A temporary injunction in this suit would probably work less hard- 
ship than its refusai, and, where the title to property is in dispute, 
such a circumstance is often, on preliminary hearing, determinative 
in favor of the complainant. i Beach, Inj. §§ 307, 308; High, Inj. 
(3d Ed.) § 1508; Hicks v. Compton, 18 Cal. 206; Real Del Monte 
Consol. Gold & Silver Min. Co. v. Pond Gold & Silver Min. Co., 23 
Cal. 83; Hunt v. Steese, 75 Cal. 620, 17 Pac. 920; Paige v. Akins, 
112 Cal. 401, 44 Pac. 666. Défendants, however, contend, among 
other things, that the shaft complained of was sunk, by the Wabash 
Mining Company, one of the défendants, in good faith, for the lawful 
development of its mining claim, without knowledge, actual or con- 
structive when begun, that it would encounter subterranean water, 
and therefore, if they were to concède ail the other matters in dispute, 
the sinking of said shaft was not, nor will its maintenance be, an 
actionable injury, — citing Hanson v. McCue, 42 Cal. 303, 10 Am. Rep, 
299; Cross V. Kitts, 69 Cal. 217, 10 Pac. 409, 58 Am. Rep. 558 ; Ditch 
Co. V. Crâne, 80 Cal. 184, 22 Pac. 76 ; Painter v. Water Co., 91 Cal. 
82, 27 Pac. 539; Railroad Co. v. Dufour, 95 Cal. 616, 30 Pac. 783, 
19 L. R. A. 92; Sullivan v. Zeiner, 98 Cal. 351, 33 Pac. 209, 20 L. R. 
A. 730; Hargrove v. Cook, 108 Cal. 79, 41 Pac. 18, 30 L. R. A. 390; 



(30PPEB KINQ T. WABASH MIN. CO. 993 

Gould V. Eaton, m Cal. 639, 44 Pac. 319, 52 Am. St. Rep. 201; 
Océan Grove v. Asbury Park, 40 N. J. Eq. 450, 3 Atl. 168; Trustées 
V. Youmans, 50 Barb. 319; Haldeman v. Bruckhardt, 45 Pa. 521, 84 
Am. Dec. 511 ; Appeal of Lybe, 106 Pa. 634, 51 Am. Rep. 542; Peo- 
ple's Cas Co. v. Tyner, 131 Ind. 280, 31 N. E- 59, 31 Am. St. Rep. 435 ; 
and Wheatley v. Baugh, 64 Am. Dec. 721. 

This contention requires présent settlement, because, if true in 
fact and sound in law, it forbids a temporary injunction. Is the con- 
tention true in fact? W. H. Daily, who for three years bas been 
complainant's managing agent, states in his affidavit that, about the 
time the shaft was begun, he cautioned the superintendent in charge 
of said work not to eut the complainant's water flowing in Dog 
creek. This statement is uncontradicted, and, if the sinking of the 
shaft has produced the conséquences against which the défendants, 
as shown by said statement, were cautioned, they are chargeable, I 
think, with prior notice of said conséquences. With référence to the 
law of said contention, two things are to be observed : 

First. It is a singular coïncidence that, in Trustées v. Youmans, 
supra, strongly relied on by défendants, the court announces a doc- 
trine subversive of their contention, namely : 

"If the defendant's excavation or ditch drew the water from the plaintiffs 
sprlng, Instead of stopping the flow of water from the defendant's land to 
such spring, then the défendant would be liable In this action." Pixley v. 
Clark. 35 N. Y. 520, 91 Am. Dec. 72; Dlckinson v. Canal Co., T Exch. 282; 
Cooper V. Barber, 3 Taunt. 99. 

Second. While the diversion of water from a well or spring owned 
by one person, through its percolation into a shaft sunk on the land 
of another person, may be damnum absque injuria, such is not the 
case where, to the préjudice of antécédent rights, a like diversion is 
made from a natural water course. This distinction seems to be rec- 
ognized in the following extract : 

"This is, in fact, the pioueer case of its kind, so far as this court is con- 
cerned. There hâve been cases hère In which injunctions were sought to 
prevent owners of land from digging or trenching or tunneling in their own 
premises, upon the ground that they were euttlng ofC the subterranean sour- 
ces of springs and streains, and they hâve been uniformly decided in accord- 
ance with the accepted doctrine as to rights in percolating waters, — the doc- 
trine which défendants contend is applicable hère. Those most nearly in 
point and most relied on are Hanson v. McCue, 43 Cal. 178, Kailroad Co. v. 
Dufour, 95 Cal. 615, 30 Pac. 783, 19 L. R. A. 92, and Gould v. Eaton, 111 OaL. 
639, 44 Pac. 319, 52 Am. St. Rep. 201. But in none of thèse cases was there 
any évidence comparable to the évidence hère of an underground stream. 
Gould v. Eaton, supra, cornes nearer to this case than either of the others; 
but in that case it was found by the lower court that the portion of the water 
as to which there was any controversy was merely feeding the stream by 
percolation. And even in that case, which went as far as any case has ever 
gone in favor of the doctrine that percolating waters are a part of the soil 
and belong to the owner of the land, it was conceded, If not decided, that no 
water can be abstracted from a surface stream by tunneling beneath It 
notwlthstanding the water must pass from stream to tunnel by percolation 
or filtration through the soil. In this case there is a great amount of évi- 
dence tending to prove that the défendants could not take any material quan- 
tity of water out of their land without abstracting an équivalent amount 
from the surface stream; the reason being that the water of the surface 
stream would necessarily sink into the loose porous material undemeath to 
114 F.— G3 
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flU the voîds occasloned by the drawing off of the water from below." Olty 
of Los Angeles y. Pomeroy, 124 Cal. 634, 5T Pac. 585. 

The reason for the distinction probably is that the waters of a spring 
or well supplied by percolation are not subject to statutory appro- 
priation or adverse user, while those of a water course may be ac- 
quired in either way. 

In Raili-oad Co. v. Dufour, supra, the court holds, quoting from 
the syllabus; 

"Where a spring Is fed solely by percolatlng waters, whlch seep into It 
from swainp or wet land surrounding the same, and not by any running 
sti-eam of "wuter, there is no water at such spring to whlch the rlght of use 
can be àcqulred, either by Statutory appropriation or by adverse user, and 
no action wlU lie In favor of one who bas coUected the water at the spring 
in a réservoir, and transmitted it by a pipe for use, against one who bas 
dlverted the water from the réservoir on hls own land for irrigation and 
domestic use." 

In Trustées v. Youmans, supra, the court says : 

"The évidence tends to show that some of the plaintlffs bad used the water 
In question for a perlod of more than 20 years, so that tïïe plaintiffs to that 
estent claim a prescriptive right to its continued use in the same manner 
they bave heretofore enjoyed such use. But reason and autbority are alike 
hostile to such a claim as appUed to tliis case. There can be no prescription 
where there is no adverse user, and there can be no adverse user witliout 
creating a right of action. NoW, the use of the plaintiffs in this case was in 
no sensé adverse or hostile to the défendant. It took nothing which he had 
any right to use or enjoy. It gave him no right of action. He was In no 
respect Injured, nor was any right of his eneroaehed upon. Tbe défendant 
could not prevent the plaintiffs (rom using the waters that ran from the 
springs. Oonsequently no grant could be presumed from hls silence or ac- 
quiescence. Ohasemore v. Richards, 2 Hurl. & N. 183; Dexter v. Aqueduct 
Co., 1 Story, 393, Fed. Cas. No. 3,884; Dickinson v. Canal Co., 7 Exch. 282; 
Roath V. DriseoU, 20 Conn. 533, 52 Am. Dec. 352; Wheatley v. Baugh, 25 
Pa. 528, 64 Am. Dec. 721; Frasier v. Brown, 12 Ohio, SU; Haldeman v. 
Bruckhardt, 4& Pa. 519, 84 Am. Dec. 511." 

Most, if not ail, of the cases cited by défendants relate to welIs 
or springs, although in Chasemore v. Richards, supra, a leading Eng- 
Hsh case, the diversion was of percolating waters supplying a river. 
That décision, however, çannot be followed hère, since the suprême 
court of California has declared the law differently, and as foUows, 
quoting from the syllabus: 

"The owners of the aoll cannot dlvert any part of the undèrflow of subter- 
ranean water f ormlng part of the stream, whether such water would or 
would not reaoh the surface stream of the river; nor can he dlvert perco- 
lating water. If the efCect would be to cause the water of the stream to leave 
Its bed to flll the void caused by such diversion." Olty of Los Angeles v. 
Pomeroy, supra. 

A temporary injunction against the acts covered by the restraining 
ôrder previously made herein will be issued upon complainant's giv- 
ing a bond in the sum of $2,500, with good security, to be approved by 
the clerk of this court. 
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In re NACHMAN et aL 
(District Court, D. South Carollna. May 6, 1902.) 

BANKRUPTCT— EXAMINATION— CrIMINATING TkSTIMONY. 

The provision of Const U. S. Amend. 5, that no person shall be com- 
pelled In any crlmlnal case to be a wltness agalnst himself, may be in- 
voked by a wltness under examina tien In bankruptcy proceedings; Bankr. 
Act 1898, § 7, provldlng that no testlmony glven by bankriipt on exam- 
Inatlon concernlng conduct of his business shall be offered in évidence 
agalnst him In any crlmlnal proceedlng, belng a protection only against 
use of his testimony In a prosecution in a fédéral court.» 

In Bankruptcy. 

Mitchcll & Smith, for petitioning creditors. 
Holman & Legare, for bankrupt. 

BRAWLEY, District Judge. G. H. Nachman, a member of the 
firm of Nachman Bros., which firm had been adjudicated as a bank- 
rupt in involuntary proceedings, being under examination as a wit- 
ness, certain questions were asked him to which the counsel for 
said witness objected, on the ground that the answers thereto might 
tend to incriminate the witness. The référée overruled the objec- 
tion, and upon request of counsel has certified the same to me for 
settlement, the référence having been adjourned awaiting an opinion 
on the question submitted. 

Upon the part of the creditors it is contended that, under section 
7 of the bankrupt act, it is the duty of the bankrupt to submit to 
an examination concerning the conducting of his business, the cause 
of his bankruptcy, his deaHngs with his creditors and other per- 
sons, and that the provision contained in said section that "no tes- 
timony given by Iiim shall be offered in évidence against him in any 
criminal proceeding" is a sufficient protection against any prosecu- 
tion and penalty, if under such examination, and under the com- 
pulsion of this section, he should give criminating testimony. The 
case of Mackel v. Rochester, 4 Am. Bankr. R. i, 42 C. C. A. 427, 
102 Fed. 314, is relied upon in support of this view. This case, 
which was decided in the circuit court of appeals for the Ninth 
circuit, would seem to be entitled to more weight than the con- 
fîicting views of several of the district courts, but, inasmuch as it 
is not of controlHng authority, I feel compelled to examine the ques- 
tion, and to décide it according to my own views. The witness re- 
lies on that portion of the fifth amendment of the constitution which 
déclares that "no person * * * shall be compelled in any crim- 
inal case to be a witness against himself." In Counselman v. Hitch- 
cock, 142 U. vS. 562, 12 Sup. Ct. 198, 35 L. Ed. II 10, it is said: "It 
is impossible that the nieaning of the constitutional provision can 
only be that a person shall not be compelled to be a witness against 
himself in a criminal prosecution against himself. It would doubt- 
less cover such cases, but it is not limited to them. The object was 
to insure that a person should not be compelled, in acting as a 

1 See Bankruptcy, vol. 6, Cent. Dlg. § 400, 
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witness in any investigation, to give testimony which might tend to 
show that he himself had committed'a crime. The privilège is lim- 
ited to criminal matters, but it is as broad as the mischief against 
which it seeks to guard," and the principle is well established that 
this constitutional provision, which has long been regarded as one 
of the safcguards of civil liberty, should be applied in a broad 
spirit, to secure to the citizen immunity from every kind of self- 
accusation, A literal construction would deprive it of its efficacy. 
I am compelled to conclude, therefore, that the constitutional pro- 
vision may be invoked by witnesses under examination in bank- 
ruptcy proceedings, and the only question for décision is whether 
the proviso that "no testimony given by him shall be oflfered in 
évidence against him in any criminal proceeding" deprives him of 
his constitutional right. This proviso can hâve no other efïect than 
to protect him against the use of his testimony in any prosecution 
in the courts of the United States. It would be no answer to a 
prosecution which might be instituted in the state courts, which are 
not created by acts of congress, and which prescribe their own 
rules of proceedings independently of congress. Testimony thus 
given under compulsion might be used to search out other testimony 
which could be used against him, a due to which might not other- 
wise be obtained, and the immunity provided by the constitution 
would thus be frittered away. No act of congress can deprive a 
citizen of the privilège afïorded by the constitution unless it sup- 
plies a complète protection from ail périls against which the con- 
stitution was intended to provide. Section 7 of the bankrupt act, 
cited above, does not provide such complète protection. The su- 
prême court of the United States in Counselman v. Hitchcock, 142 
U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. mo, held that the provision 
of the Interstate commerce act which was in the foUowing words, 
"but such évidence or testimony shall not be used against such per- 
son on the trial of any criminal proceeding," did 'not afiford com- 
plète immunity, and hence did not take away the privilège of the 
witness to refuse to answer questions which would tend to incrim- 
inate. This interstate commerce act was thereafter amended, it is 
supposed, in conséquence of this décision, and it was provided in 
the amended act that "no person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of any transaction, 
matter or thing, concerning which he may testify or produce évi- 
dence, documentary or otherwise, before said commission" ; and the 
case of Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 
819, arose under this amended act. This case is cited by the cir- 
cuit court of appeals of the Ninth circuit in the support of its con- 
clusion that fhe witness shoûld be compelled to answer. It will be 
found upon examination that the provision of the bankrupt act is 
almost identical with that provision of the interstate commerce act 
which was uiidér review in the case of Counselman v. Hitchcock, 
and that case seems to be of more controlling authority than Mackel 
v. Rochester, which relied upon the later case of Brown v. Walker. 
It may be well contended that the object designed to be accomplished 
by section 7 of the bankrupt act, which requires the bankrupt to 
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submit to an examination concerning tîie conduct of his business, 
will be defeated, if the witncss is thus permitted to refuse to testifv 
concerning his dealings with his creditors and others, and such un- 
doubtedly is the unfortunate resuit; but it is for the congress to 
provide, if it can, against such contingencies. It might well provide 
that a witness who refused to answer questions concerning his busi- 
ness should be deprived of his right to a discharge. That would 
be within its right. The courts cannot deprive a citizen of the 
constitutional right invoked by him for his protection upon any con- 
sidération of inconvenience or for the purpose of administering what 
it may regard as a salutary and useful law. 

My conclusion, therefore, is that a witness, under examination 
before a référée in bankruptcy, cannot be compelled to answer a 
question the answer to which he claims will tend to criminate him, 
and the case will be remanded to the référée, with directions to 
conduct the examination in conformity with' this opinion. 

In examining the testimony sent up by the référée, it appears 
that the witness Nachman was examined concerning the contract 
made with the Virginia-CaroHna Chemical Company, a copy of which 
was offered in évidence and admitted, and to the question, "Did 
you send them a list of the notes and collaterals up to the ist of 
May, 1901 ?" objection was made by counsel for the bankrupt on 
the ground that this contract makes it a breach of trust, practically, 
for Mr. Nachman not to hâve sent in his funds to the Virginia-Caro- 
lina Chemical Company. It does not appear that the witness ob- 
jected to answering this question on the ground that it would tend 
to criminate him, and the witness answered that he "sent them a 
list of the parties to whom he had sold the fertilizers" ; and to the 
further question, "Did you say this list is the correct list sent by 
you?" counsel for bankrupt likewise objected on the ground that 
the answer to the question would tend to incriminate the witness. 
The court does not perceive that the answer to this question would 
hâve the efïect to incriminate the witness. It would infer from the 
gênerai course of the examination that the counsel for the bankrupt 
apprehended that the tendency of thèse questions might lead to an 
inquiry as to what the witness had done with funds collected upon 
thèse notes, and as the conversion of such funds would be a breach 
of trust on the part of the witness, and subject him to a prosecu- 
tion for larceny under the state law, counsel endeavored to prevent 
any inquiry whatever concerning the conduct of the witness in his 
relation to the Virginia-Carolina Chemical Company. Under the 
provisions of section 7, the witness is compelled to give testimony 
concerning his business, and he cannot interpose objections which 
will shut out ail light whatever from his creditors. The constitu- 
tional immunity can only be invoked to protect him from answering 
a question the answer to which might subject him to prosecution. 
In the further conduct of the examination the référée is directed, 
vvhenever a question is propounded, to notify the witness that he 
is not required to ansvo'er it if the answer would tend to criminate 
himself. It is only questions of that nature that he may refuse to 
answer. He is not to be permitted to interpose his constitutional 
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immunity as a shield to every inquiry concerning hîs business, nor 
is his counsel to be permitted to delay or obstruct inquiry by making 
objections for him. If he claims that the answer to any question 
propounded would tend to criminate him, he cannot be compelled 
to answer. This daim, to be effective, should be made by the wit- 
ness himself, but the référée should notify him that a statement 
that such answer would tend to criminate him would, if false, sub- 
ject him to a prosecution for perjury, as would any other false oath. 



In re MINEB. 

(District Court, D. Oregon. May 6, 1902.) 

No. 267, 

1. Bankruptot— AssiQNED Claims. 

Assignment of a claim against banknipts entltles the assignée to share 
In the bankrupt estate, If the assigner Is estopped from making the same 
clalm. 

2. Same— RiGHT to Dischabge— FAiiSB Statements. 

Dischai'ge wlll not be denied a bankrupt because he made oath that 
he had no money deposited anywhere, when he dld hâve $8 deposited 
with one to whom he was Indebted. 

8. Same. 

Bad falth, deprlvlng a bankrupt of rlght to diseharge, wlll not be In- 
ferred because of sUght understatements and overstatements of debts, 
counteractlng each other. 

l. Same. 

A bankrupt does not lose rlght to discharge because statlng that he 
has no Interest In real estate and no policies of Insurance, though he bas 
a contract to purehase land, on whlch a payment equal only to accrued 
Interest has been made, and which a vendor has a right to cancel for non- 
performance, and though he has a life pollcy on which he has made one 
payment, It not appearing to hâve any surrender value. 

In Bankruptcy. 

Cotton, Teal & Minor and W. C. Bristol, for creditors. 
Lionel R. Webster, for Mrs. Miner. 

BELLINGER, District Judge. Mrs. Miner présents a claim 
against her husband's estate for $2,000. This claim is made up of 
money loaned by claimant's father, Smith, to the bankrupt, mer- 
chandise furnished, and a note of the bankrupt to a third party paid 
by said Smith, upon which an account was stated in 1898, showing 
$2,000 due Smith, which claim and account was assigned to the claim- 
ant. The existence of thèse items of account, and the settlement 
between Smith and the bankrupt, two years prior to the proceedings 
in bankruptcy, are substantially proved. The creditors now object 
to the allowance of this claim — 

"Because It afflrmatlvely appears from the affldavlt and papers composing 
the proof of aald claim that the same are contradlctory as between them- 
selves, and that such moneys as were received by the said Miner were not 
received from the clalmant, but from one G. W. Smith, though as to such 
parts of said clalm as proved which are not moneys, that those parts were 
also received from one G. W. Smith; because It appears from Exhibit A, at- 
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tiiched to said claim, that .fSOO thereof Is for a note to one Mrs. Uerling, and 
wbicli as appeais from said proof was pald by G. W. Smitk, and there l9 
110 showing by said proof by the said Jennie Miner how title to this item 
of the claim passed to lier; because there is nothing to show in said proof 
the relation of debtor and creditor between the bankrupt and his wlfe, 
Jennie Miner; because there is nothing to show in respect of said daim 
any agreement upon the part of the bankrupt to repay the moneys, tho 
subject of claim, to Jennie Miner, his wife; because it afflrmatively appears 
that certain items of said claim are made up of negotiable notes which the 
said Miner had given to third persons, or had become liable thereon, and 
the title to his said note to a third person, pald by said Smith, has not 
passed to Jennie Miner by sale or gift and indorsement; because there is no 
proof that the bankrupt received the money In trust for his wife, or in any 
other œanner than for tlie use and beneflt of either or both of them; because 
it appears from the testimony heretofore taken in this cause and given by 
the bankrupt that such moneys as are now the subject of said claim were 
moneys obtained and used by the bankrupt in his business for the joint use 
of both himself and his wife." 

Thèse objections are technical in their character, It is immaterial 
that the money payments entering into the claim were made by Smith, 
or that notes included in it were paid by Smith. If Smith had a 
claim, it was his to bestow upon his daughter if he saw fit. Nor 
is the assignment from Smith to the claimant required to be of 
technical strictness. Ail that need be shwvn as to that is such a 
State of facts as will estop Smith from making the same claim made 
by his daughter. Smith does not himself make any claim on ac- 
count of thèse items, and his assignment to the claimant of the de- 
mand due him on the account stated is in the record. As to the 
proof that the relation of debtor and creditor existed between claim- 
ant and the bankrupt, that relation is shown by the proof of the 
particular demand, nor is it necessary that an agreement to pay by 
the bankrupt should be shown. The law implies such agreement, 
and, furthermore, the statement of account is sufficient proof of it. 
It is not required to be proved that the bankrupt received the money 
in trust for his wife. What he received, he received from Smith. He 
was Smith's debtor in the amount claimed, and this debt Smith gave 
to the claimant in a distribution he was making of property among 
certain of his children. If Smith had not made this gift, but had pre- 
sented his claim on the statement of account between himself and 
the bankrupt, none of thèse objections would hâve been made. The 
condition of the estate and the rights of the other creditors are not 
in the least afïected by the fact that the claimant, and not her father, 
is permitted to prove this debt. The fîndings and décision of the 
référée expunging this claim are reversed and set aside, and the 
claim is allowed. 

Varions objections are made to the bankrupt's discharge, involving 
charges against him of perjury, failure to keep books, and of con- 
cealing property. It is specified that in the bankruptcy proceedings 
he made a false oath in alleging that he had no money on deposit 
in any banking institutions or elsewhere, save the sum of $52 in the 
hands of the sherifï of Klamath county; the fact being that he had 
$7.76 in the hands of A. Schilling & Co. in San Francisco. Among 
the creditors making this objection are A. Schilling 81 Co., whom the 
bankrupt could not hâve hoped to deceive by the alleged false oath, 
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and in whose hands he could not hâve hoped to conceal this money. 
The bankrupt, being indebted to the firm, may hâve thought, as is 
argued in his behalf, that their right to apply the balance on deposit 
on their debt left him nothing there. Thèse circumstances and the 
amount in question preclude even a suspicion of a sinister purpose 
on the bankrupt's part in omitting to mention this $7.76 in the al- 
leged false oath. It is also specified that the bankrupt made a false 
oath before the référée that he kept a check book showing the 
amounts of money kept by him with said A. Schilhng & Co., etc.; 
that he made false oaths as to his indebtedness to various persons, 
omitting to schedule a debt of $532.70 and one of $60; that he stated 
that he owed one Henry Hilp $167, whereas in truth he owed him 
only $121.83; that he stated his liability to Rosenthal, Feeder & 
Co. to be $143.93, whereas it was in fact greater than this sum by 
$88.46; that he gave his liability to Adams-Booth Company at 
$124.23, while the debt was $159.97; that he stated that he owed 
Anna Uerling $500, when he owed her nothing. Where the bank- 
rupt stated his indebtedness to be less than it in fact was or omitted 
to schedule a debt it is charged that this was done to conceal his 
true financial condition from his creditors ; where the statement com- 
plained of overstated the debt or included what was not a debt no 
motive is assigned for the alleged false oath. Where there are under- 
statements and overstatements of debts counteracting each other, no 
inference is warranted that the bankrupt was trying to misrepresent 
the condition of his estate. There could be no adéquate motive in 
concealing obligations which the bankrupt owed. This could not 
smooth his way through bankruptcy, and would, if the déception was 
successful, prevent his discharge as to the omitted creditors. More- 
over, a debt, however scheduled, would necessarily be proved at the 
amount actually due. No possible advantage could he gained by 
misstating the amount of the debt hsted, and there is nothing in the 
facts stated to warrant an inference of bad faith against the bankrupt. 

With référence to the check book, it is explained in the bankrupt's 
behalf that instead of a check book he kept some blank checks, with 
which he preserved a mémorandum of the checks drawn. The dis- 
crepancy between the averment and the fact is not material. 

It is charged against the bankrupt that in his pétition and schedule 
he stated that he had no right, title, or interest in any real estate, 
whereas he had an interest in real estate to the extent of $265, and 
that he stated he had no policies of Insurance, except a policy on the 
merchandise in the store, although he has a policy in a life Insur- 
ance Company payable to his estate. As to the real estate, it seems 
that he had a contract of purchase of a house and lot upon which 
he had paid $265, being not much more than the accrued interest 
on the purchase price. The bankrupt testifies that in his opinion 
the property was not his, since it was not paid for, and it was at the 
option of the party with whom he had contracted to cancel the con- 
tract of purchase for nonfulfillment on the bankrupt's part. This 
seems to be the fact. In any event, such an opinion would not be 
unnatural under the circumstances, and it is a sufficient explanation 
of the omission complained of, when taken with the fact that the 
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contract of purchase was left by the bankrupt with his papers. As 
to the life insurance policy the bankrupt testifies that only one year's 
premium had been paid, and he did not know whether it had any 
surrender value or not. In order to justify an inference of fraud horv 
this omission, it ought to be shown that there was reasonable ground 
for the behef that the poHcy had a surrender value, and it does not 
appear that in fact it had such value. 

It is charged that the bankrupt valued his merchandise at $3,500, 
and that there is merchandise of the value of $1,614.14 unaccounted 
for. No other goods are found or traced than what was turned over 
to the trustée. The conclusion that merchandise has not been ac- 
counted for is reached by figuring up the merchandise account from 
différent ledgers. It is one of the spécifications against the bank- 
rupt that he failed to keep books of account of the amounts of mer- 
chandise purchased and sold by him. If he did so fail to keep books, 
then the conclusion reached from the books as to a definite amount 
of merchandise unaccounted for is of no value. It seems that he did 
keep books of merchandise bought and sold. As to the reliableness 
of thèse books, that is another question. From thèse books the ob- 
jecting creditors figure goods unaccounted for as stated, amounting 
to above $1,600, upon the basis of the invoice taken, while the bank- 
rupt's attorney figures from the same books that the goods accounted 
for are of a value more than $1,700 greater than the estimate given 
by the bankrupt. 

Upon such considération of thèse objections as I hâve been able 
to give them, and of the other objections not specifically referred to, 
I conclude that the facts and circumstances relied upon by the ob- 
jecting creditors are not sufficient to justify an inference of purpose 
on the part of the bankrupt to misrepresent the true condition of his 
affairs or to secrète any of his property. In my opinion, the objec- 
tions are not sustained by the évidence, and the findings and order 
herein will conform to this opinion. 



SWAETS V. SIEGEL et al. 

(Circuit Court, B. D. Missouri, E. r>. May S, 1902.) 

No. 4,426. 

1. Bankeupts— Who are Creditors— Accommodation Makers dp Notes— 
Préférences. 

Banlsr. Act, § 60a, provides that "a person shall be deemed to hâve 
given a préférence if, being insolvent, he has • * * made a transfer 
of any of his property and the eflfect of the enforcement of such • • • 
transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors." Held, that an 
accommodation maker on a note executed by a bankrupt was not In 
any sensé a créditer of the bankrupt, where he had not been called on 
to pay the note, or any part thereof, and could not be deemed to hâve 
received a préférence mereiy because the bankrupt had, within four 
months of the adjudication, paid the amount of the note to the payée. 

i. Bame — PBBPKRBNCEa — Rbcovbry Back — Pbbsons Liable. 

Bankr. Act. § 60b, providing that "if a bankrupt shall hâve given a 
préférence within four months before the flling of the pétition » • • 
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and the person recel ving it or to be bcnefited therefty, or hls agent actlng 
tlierein, shall bave had reasonable cause to betieve that it was iu- 
tended thereby to give a préférence, It sball be voidable by tbe trustée 
and be may recover tbe property or Its value from Ruch person," does 
not autborize the recovery from' an accommodation maker on a note 
executed by the banbrupt of a payment made tbereon by the bankrupt 
oC bis own accord, and not at the Instigation or witb the Ijnowledge of 
sucb accommodation malver, though tbe payment was made within 
ïom- months of the adjudication. 

Sale & Sale, for plaintiff. 

Stewart, Cunningham & Eliot, for défendants. 

ADAMS, District Judge. This is a demurrer to a complaint in 
an action at law instituted by the plaintiff, as trustée of the estate 
of Siegel-Hillman Dry Goods Company, in bankruptcy, against Fer- 
dinand Siegel and Joseph Siegel. The demurrer is addressed to 
the second and third counts of the complaint, but, as ail the légal 
questions raised can be determined by considération of one of them, 
attention will be confined to the demurrer to the second count. 
The count charges, in substance, that the bankrupt corporation was 
indebted to the Corn Exchange Bank of New York upon divers 
notes, aggregating the sum of $20,000 ; that thèse notes were signed 
by the bankrupt and by the défendants as co-makers, and, so signed, 
were delivered to the Corn Exchange Bank in settlement of the 
indebtedness of the bankrupt corporation ; that the défendants were 
mère accommodation makers for the bankrupt; that, within four 
months before filing of a pétition in bankruptcy against the cor- 
poration, it, while insolvent, paid the Corn Exchange Bank the 
amount due on the notes. There is no allégation that the bank 
knew of the insolvency of its debtor at the time it received the 
money, or that it had any cause to believe that it was intended by 
such payment to give any préférence, within the meaning of the 
bankruptcy act. Neither is there any allégation showing that the 
défendants had any participation in, or knowledge of, the payments, 
as and when they were made to the bank. There is, however, an 
allégation that the bankrupt, at the time of making the payments 
to the bank, intended that the same should operate as a preiference 
to the défendants. The légal conclusion is then pleaded that the 
payments so made were made for the benefit of the défendants, and 
operated to give them a préférence, and were so intended by the 
bankrupt, and that the défendants at the time of receiving such 
préférence had reasonable cause to believe that by such payments 
to the bank it was intended to give them a préférence, within the 
meaning of section 6ob of the bankruptcy act. This suit was ac- 
cordingly brought to recover from the défendants the amount so 
paid by the bankrupt to the Corn Exchange Bank. 

Stripped of verbiage, the question presented, as I understand it, 
is whether the payment by an insolvent debtor, within four months 
of bankruptcy, of notes on which the debtor is liable as principal, 
entitled the trustée of bis estate in bankruptcy to recover the amount 
of payments so made to the créditer, from an accommodation maker 
of the notes, who was jointly liable to the creditor for their pay- 



8WABTS T. SIEGBL. 1003 

ment, but who neither participated in, nor knew of, the payment 
when made to the creditor, on the sole ground that the necessary 
resuit of such payment was to relieve the accommodation maker 
from his obligation to pay the same. 

Section 6oa of the bankruptcy act defines a préférence thus: 

"A person shall be deemed to hâve glven a préférence If, belng Insolvent, 
he has » * * made a transfer of any of his property and the efïect of 
the enforcement of such • • • transfer 'will be to enable any one of 
his credltors to obtain a greater percentage of his debt than any other of 
such creditors of the same class." 

The important and essential élément of a préférence is that a 
creditor of the bankrupt must hâve obtained a greater percentage 
of his debt than any other of such creditors. 

Subdivision "h" of section 60 provides for recovering préférences 
from the persons who hâve received them. It is as follows : 

"If a bankrupt shall hâve glven a préférence within four montbs before 
the filing of the pétition • • * and the person reeelving it, or to be bene- 
flted thereby, or his agent acting therein. shall hâve had reasonable cause to 
believe that it was intended thereby to give a préférence, it shall be voidable 
by the trustée, and he may recover the property or Its value from such per- 
son." 

It is not contended in this case that the person actually receiving 
the préférence, or his agent acting therein, is liable for the same; 
but it is contended that the persons "benefited thereby," namely, 
the accommodation makers, hâve received a préférence, and are 
therefore liable to restore the same to the trustée in bankruptcy. 
I am unable to agrée with plaintiff's counsel in their contention that 
the accommodation maker of a note, before he is called upon to 
pay the same, is in any sensé a creditor of the principal debtor, 
within the meaning of the bankruptcy act, until he has paid the 
obligation, or some part of it, for which he has become surety for 
the debtor. He has no claim or demand against the principal in 
the note, and certainly he has none provable in bankruptcy. This, 
I think, is the necessary meaning of section 57, subd. "i," of the 
bankruptcy act. It is as follows : 

"Whenever a creditor whose claim against a bankrupt estate Is secured 
by the Indlvidual undertaking of any person, fails to prove such claim, sucb 
person may do so in the creditor's name, and if he discharge such under- 
taking in whole or in part, he shall be subrogated to that extent to the rlghts. 
of the creditor." 

In other words, an accommodation maker must discharge the 
undertaking, in whole or in part, before he can be subrogated to 
the rights of the creditor. Until he discharges such undertaking in 
whole or in part, the principal debtor owes him nothing; and he 
cannot, within the purview of the bankruptcy act, occupy the at- 
titude or assert any rights of a creditor against the estate of the 
bankrupt. If such is the case, he clearly ought not to be subjected 
to the obHgations imposed upon creditors, as such, in other pro- 
visions of the act. 

From the foregoing législative construction, as w^ell as from com- 
mon learning with respect to the nature of the contract and obliga- 
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tion of a surety, I conclude that no liability can rest against thèse 
défendants on the ground that they, as creditors of the bankrupt 
corporation, hâve received a préférence from the corporation. 

The foregoing conclusion might dispose of the demurrer under 
considération, as the theory of the complaint undoubtedly is that 
the défendants occupied such a position with respect to the bank- 
rupt that they, as creditors of the bankrupt, had received a préfér- 
ence, within the meaning of section 60, supra, by reason of the 
payment made to the Corn Exchange Bank But the argument took 
wider scope, and was based largely upon the follovving proposition : 
Tliat a transfer of property to "any one" of the creditors might be 
recovered back, not alone from the créditer who received the trans- 
fer, but from any other person who might hâve been incidentally 
"benefited thereby." This contention necessarily requires a con- 
struction to be placed upon the language employed in section 60, 
subd. "b." As I understand the provisions of the bankruptcy act 
(section 60a, supra), it is only a creditor of the bankrupt who may 
receive any préférence. The act, in ail its provisions, clearly con- 
templâtes this. Section 60a, in defîning what a préférence is, in 
substance says that it must enable one creditor to get a greater 
percentage c5f his debt than any other creditor of the same class. 
Section 57, subd. "g," dealing with the same subject, provides as 
follows : "The claims of creditors who hâve received préférences 
shall not be allowed," etc. Section 60, subd. "c," in language, pro- 
vides "that if a creditor has been preferred, and afterwards in good 
faith gives the debtor further crédit," etc. Ail of thèse sections, 
taken together, to my mind clearly indicate that congress intended 
to limit the class of persons to whom préférences might be made 
to creditors of a bankrupt only. Section 60, subd. "b," neither 
changes the éléments of a préférence as defîned by subd. "a," nor 
does it enlarge the class which may be preferred. It simply pro- 
vides for the recovery of the preferential payments from a person 
who may hâve been preferred, and is predicated upon the existence 
of a préférence as defined in the preceding subdivision. It super- 
adds, however, as a condition to the right of recovery, knowledge, 
or, rather, reasonable cause to believe, on the part of the récipient 
of a préférence, that the payment to him was intended by the bank- 
rupt to be such a préférence. The language relied upon by plain- 
tifif's counsel as enlarging the class of récipients of préférences so 
as to include accommodation makers or indorsers of the bankrupt's 
paper, before légal habihty is fixed against them, is as follows : 

"If a bankrupt shall hâve given a préférence [as defined In subdivision 
"a"], and the person recelvlng it or to be beneflted thereby, or his agent act- 
Ing therein, shall hâve had reasonable cause to believe that It was intended 
thereby to glve a préférence, It shall be voidable by the trustée, and he may 
recover the property or its value from such person." 

The language thus employed does not in terms purport to enlarge 
the class wliich might be the récipients of unlawful préférences. That 
matter is fixed and determined in the preceding section. "If * * * 
the person receiving it or to he benefited thereby, or his agent acting 
tlwrein, shall hâve had reasonabk cause to believe," etc. This language 
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seems to hâve been employed for the purpose of subjecting any 
creditor, who may hâve received or been benefited by a préférence, to 
liability for return of preferential payments, — not if he who actually or 
manually received it alone had knowledge that a préférence was in- 
tended, but if he or any one else acting for him had such knowledge. 
The words underscored above, instead of enlarging the class of ré- 
cipients of unlawful préférences, seem to hâve been inserted, ex in- 
dustria, to bind any creditor who may hâve received such préférence 
to any knowledge which his agents had of the bankrupt's intention, 
and were intended to impute that knowledge to the benefited creditor 
himself. The final words of the section, which provide for recovering 
the amount of the preferential payment from "such person," obviously 
refer to such person as might, under the law, hâve received a préfér- 
ence, and who either actually received it, or was benefited thereby, 
namely, a creditor of the bankrupt. 

The foregoing, in my opinion, présents a correct analysis, and 
shows the true meaning of the sections of the law in question. To 
hold that an accommodation maker of the commercial paper of a 
bankrupt, against whom no liability was fixed, and who was at the 
time of the institution of the proceedings in bankruptcy in no man- 
ner a creditor of the bankrupt, and who never became such, was 
so inciderjtally benefited by the payment of the notes by the prin- 
cipal debtor, with which he had nothing to do, and vidiich he could 
not prevent, as to subject him to Hability to the trustée because of 
such payment, would, in my opinion, be an unwarranted perversion 
of the provisions of the bankruptcy act. It would eliminate ail those 
carefully inserted provisions qualifying and deiining what is a préfér- 
ence within the meaning of the act, and would work a palpable in- 
justice. The conclusion thus reached is, in my opinion, fortified by 
a considération of the provisions of the bankruptcy act of 1867, and 
adjudications thereunder. Section 35 of that act provides as follows : 

"If any person being insolvent, or in contemplation of Insolvency, witliiu 
four months before tiie flling of tiie pétition by or against him, with a view 
to give a préférence to any creditor or person having a claim against him, 
or who is under any liability for him, » * » malies any payment, pledge, 
assignment, transfer, or conveyance of any part of his property, either direct- 
ly or indircctly, absolutely or conditlonally,— the person receiving such pay- 
ment, pledge, assignment, transfer, or conveyance, or to be benefited thereby, 
• *■ * having reasonable cause to believe such person is insolvent, and 
that * « * payment, pledge, assignment or conveyance is made in fraud 
of the provisions of this act, — the same shall be void, and the assignée may 
recovor the property, or the value of it, from the person so receiving It, or 
so to be benefited." 

vSection 39 of the act of 1867 îs, in part, as follows : 

"If any person who beIng banlsrapt or insolvent, or in contemplation of 
banljruptcy or insolvency, shall mabe any payment, gift, grant, sale, convey- 
ance or transfer of money, or other property, estate, rights or crédits, or 
give any warrant to confess judgment, or procure or suffer his property to 
be taken on légal process, with intent to give a préférence to one or more 
of his creditors, or tp any person or persons who are, or may be llable for 
him as Indorsers, bail, suretles, or otherwise, or with the Intent by such dis- 
position of his property, to defeat or delay the opération of thls act," shall 
be deemed ta hâve comœitted an act of bankruptcy, "and If such person shall 
be pd.iudged a bankrupt, the assignée may recover back the money or other 
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property so pald, conveyed, sold, assigned, or traneferred contrary to thls act: 
provided the person recelvlng such payment or conveyance had reasonable 
cause to believe that a fraud on thls act was intended and that tbe debtor 
waa insolvent" 

Without analyzing the foregoing provisions of the act of 1867, 
it is at once observed that their scope with respect to préférences 
is much broader than is found in the act of 1898. The class who 
might hâve received a préférence is not, in terms, limited to creditors, 
but specifically comprehends any person who is under any liability 
for the bankrupt. Any payment or transfer of money or property 
by an insolvent with the intent to give a préférence to his creditors, 
or "to any person or persons who are or may be Hable for him as 
indorsers, bail, sureties or otherwise," or with intent "to defeat or 
delay the opération of the act," was by section 39 made an act of 
bankruptcy, and, by the same section, entitled the assignée to recover 
the amount thereof. The particular features to which I wish to at- 
tract attention are those which contemplate, in direct and positive 
terms, the contingency of préférences being given to persons under 
any liability for the bankrupt, or to persons liable for him as in- 
dorsers, bail, sureties, or otherwise, and also to that provision per- 
mitting recovery from the persons receiving préférences when the 
same were made in fraud of the provisions of the act. There were 
certain adjudications under the act of 1867 holding, in substance and 
efifect, that, even under the broad and comprehensive provisions of 
that act, recovery could not be had against an indorser or surety un- 
der facts and circumstances similar to those involved in the présent 
case. In the case of Thomas v. Woodbury, Fed. Cas. No. 13,916, 
it was held by the United States district court of Maine (Fox, J.), 
that the payée and indorser of a note paid by the insolvent maker 
to the holder, in the usual course of business, within four months 
of bankruptcy of the maker, was not chargeable with taking or re- 
ceiving a préférence, where the indorser neither received the money, 
nor actually procured, suggested, or aided its payment, even though 
he knew the maker was insolvent. To the same efifect, also, is the 
case of Singer v. Sloan, Fed. Cas. No. 12,899, decided by this court 
(Treat, J.). So far as I am aware, in ail the cases decided by the 
district courts under the act of 1867, in which an indorser was held 
liable to restore money to the assignée in bankruptcy, it was be- 
cause he had actively procured the payment to be made, or actively 
participated in the receipt of the money or property from the bank- 
rupt's estate in such a way and manner as to constitute a fraud upon 
the provisions of the bankruptcy act. Such is the effect of the fol- 
lowing cases: Ahl v. Thorner, Fed. Cas. No. 103; Sill v. Solberg 
(C. C.) 6 Fed. 468; Scammon v. Cole, Fed. Cas. No. 12,432; Id., 
12,433; Cookingham v. Morgan, Fed. Cas. No. 3,183. Accordingly 
I think it may be safely said that even though the cases relied upon 
by plaintiff's counsel might hâve been authority for holding an in- 
dorser or surety to liability under the act of 1867, wliereby a trans- 
fer to any person under liability for the bankrupt, as indorser, bail, 
surety, or otherwise, in known fraud of the act, might be recovered 
from the persoft receiving it or to be benefited by it, they aflford no 
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authority for recovery against such person under the présent bank- 
ruptcy act, which contains no provision in terms avoiding the préf- 
érence to the person under liabihty for the bankrupt, such as in- 
dorser or surety, and which contains no provision for recovery of 
money paid in known fraud of the act. Moreover, I am persuaded 
that congress, by eliminating the provisions just referred to from 
the présent act, and doing so with full knowledge of ail the provi- 
sions of the act of 1867, manifested a clear intention not to subject 
indorsers or sureties to the liability now sought to be enforced 
against them under the facts of the présent case. The présent bank- 
ruptcy act, as is well known, was distinctly a compromise measure. 
For a long time before its enactment, congress had under considéra- 
tion bills and amendments relating to bankruptcy législation. They 
had for years received critical considération in congress, and after 
much discussion there, and much gênerai public debate, the présent 
act became a law. Its provisions in relation to préférences, and the 
right of recovery of the same from a creditor only, must be treated, 
in the light of the former more drastic act, and in the Hght of the 
facts just alluded to, as the deliberate expression of the législative 
will; and accordingly no interprétation should be put upon the same 
which would impute uncertainty to the législative mind on this sub- 
ject, and certainly no interprétation ought to be indulged which would 
embody in the présent act any of the provisions of the act of 1867 
industriously omitted by congress. 

The foregoing observations are made with spécial référence to the 
case in hand, wherein it appears that the défendants, as sureties for 
the bankrupt, had no knowledge of, or participation in, the payment 
of the debt by the bankrupt to the creditor, and are not intended to 
express any opinion upon a question which might arise in case the 
surety had officiously interfered to procure the payment of the debt 
in order to secure his own immunity. Such facts might or might not 
create a liability against him on grounds unnecessary now to be dis- 
cussed. 

Attention is called by counsel for plaintiflf to the case of Bartholow 
v. Beau, 18 Wall. 635, 21 L,. Ed. 866, and it is claimed that that case 
is controlling of the one now before the court. A careful considéra- 
tion of it, however, convinces me that it has no applicability. The 
point in judgment in that case was whether the fact that a creditor 
who received payment of his debt at a time and under circumstances 
constituting a préférence, within the meaning of sections 35 and 39 
of the act of 1867, could escape liability therefor on the sole ground 
that there was an indorser on his paper, against whom liability was 
fixed. It was contended by the défendant that he was compelled to 
receive payment when tendered by the principal debtor, or lose re- 
course over against the indorser, and for that reason that he was not 
liable to return the préférence to the assignée in bankruptcy. The 
suit against Bartholow was based on the charge that he had re- 
ceived a préférence, and had received money in fraud of the bank- 
ruptcy act. The court held that a refusai of payment by the creditor 
under svich circumstances would not hâve discharged the indorser, 
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and tliat was the only question in jùdgment. In the opinion, however, 
the court took occasion to say: 

"The statute, In express terms, forblds such préférence, not only to an or- 
dlnary credltor of the bankrupt but to any person who Is under any llabllity 
for him; and It not only forblds payment, but It forblds any transfer or 
pledge of property as securlty to indemnlfy such persons. It Is, therefore, 
very évident that the statute dld not Intend to place an Indorser or other 
surety In any better position In thls regard than the principal credltor, and 
that, If the payment In the case before us had been made to the Indorser, it 
would hâve been recoverable by the assignée." 

So far, it seems to me, the court based its observation upon that 
peculiar provision of the act of 1867 forbidding préférences to any 
person who is under any liability for the debtor; but the court goes 
on as foUows: 

"If the Indorser had paid the note, as he was legally bound to do, when it 
fell due, or at any tlme afterwards, and then received the amount of the 
bankrupt, it could certalnly hâve been recovered of hlm." 

Such is undoûbtedly true both under the old law and the présent 
law, because, under such circumstances as are disclosed in the case, 
the indorser would hâve been the créditer of the bankrupt. The court 
then goes on as follows: 

"Or If the money had been paid to him directly, instead of the holder of 
the note, it could hâve been recovered, or if the money or other property had 
been placed in his hand to meet the note, or to secure hlm, Instead of pay- 
ing it to the bankers, he would hâve been llable." 

In the last-mentioned observation the court, in its hypothesis, makes 
the indorser an active participant in securing the payment of the debt 
in order to relieve him from liability ; and accordingly, under the pro- 
vision of the act of 1867, he was liabie, because he was a person under 
liability for the bankrupt, who had received a préférence by receiving 
an amount of money sufficient to exonerate him from liability. I fail 
to find in this décision anything whatever which disturbs the con- 
clusion hereinbefore reached in the présent case. The court there 
was dealing with a case under a différent statute, invoking a difïerent 
provision from the one now found in the présent bankruptcy act, 
and, in its hypothetical cases, assuming a state of active participation 
by the indorser, resulting in a direct pecuniary benefit to him. The 
conclusion reached by the suprême court of Rhode Island in the 
récent case of Landry v. Andrews, 6 Am. Bankr. R. 281, 48 Atl. 1036, 
relied upon by plaintiiï's counsel, was not the resuit of any inde- 
pendent reasonîng by that court, but was based upon what it, in my 
opinion, improperly interpreted Bartholow v. Bean, supra, to teach, 
and therefore has no persuasive influence. 

For the reasons hereinbefore given, the demurrer to the second and 
thiVd counts of the pétition must be sustained. 
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In re GUTMAN et a!. 

(District Court, S. D. New York. May 8, 1902.) 

1. Bankruptcy— Possession of Propbrtt. 

The trustée being vested with the tltle of bankrupt as of date of the 
adjudication (Bankr. Act 1898, § 70), and possession of his property being 
then constructively in the bankruptcy court, the mortgagee of bankrupt, 
who thereafter takes possession of the mortgaged property, does not get 
légal possession, and no right of bis Is invaded by the trustée taking 
possession.! 

9. Samk— Injunction against Action in State Court. 

A court of bankruptcy, under the power given It by Bankr. Act, fî 2 
(15), and General Order 12, cl. 3 (32 C. C. A. xvl, 89 Fed. vii), to stay 
proceedings in a state court, wUl enjoln action against the trustée, wbere 
ît is clear the taking by him of bankrupt's property from plaintiff was 
not wrongful, as alleged, and continuance of the action will embarrass 
the administration of the esta te. 2 

In Bankruptcy. Motion by trustée for injunction against action in 
State court. 

Blumenstiel & Hirsch, for the motion. 
David E. Grossman, opposed. 

ADAMS, District Judge. This is a motion upon a pétition by 
Robert A. Inch, formerly receiver and now trustée of the bankrupt 
estate, to restrain the prosecution of an action brought against him 
in a State court by Morris D. Kopple. The action is'for the recovery 
of $800, damages alleged to hâve been caused to the plaintiff by the 
wrongful taking and carrying away from his possession of certain 
chattels which the plaintiff allèges were mortgaged to him on the 
27th day of December, 1901, to secure a loan, and thereafter duly 
taken possession of by him under the ternis of the mortgage. The 
action was not brought against Inch in his officiai capacity, but 
merely demanded a personal judgment. 

The défendant seeks the protection of this court upon the alléga- 
tion that he took possession of the property by virtue of his ap- 
pointment as receiver by this court, and that leave of this court has 
not been obtained to sue him. He also allèges that the alleged mort- 
gagee consented that the receiver should take possession of the 
property and sell the same, provided that it reahzed more than the 
amount of the claim of $800, and the fund should be subject to a 
lien for that amount. The petitioner also allèges that the property 
realized more than the stipulated amount, was turned over by him 
as receiver, and now held by him as trustée subject to the order of 
the court. The plaintiff in the action opposes the motion, denying 
the consent as alleged. 

The fact that the petitioner was a receiver of a court would not 
ordinarily afford him immunity for a tortious act, such as is alleged 
hère (Curran v. Craig [C. C] 22 Fed. loi ; Barton v. Barbour, 104 

1 See Bankruptcy, vol. 6, Cent. Dlg. § 193 [e]. 

2 Restraining proceedings In state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. 0. A. 90; Central Trust Co; v. Grantham, 27 C. O. A. 575. 

114 F.— 64 
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U. S. 126, 134, 26 L. Ed. 672; Beach, Rec. § 654); and even if he 
were sued for his officiai acts, being a fédéral receiver, his contention 
that leave of court should fîrst hâve been obtained could not be sus- 
tained (24 Stat. 552, c. 373; 25 Stat. 433, 436, c. 866; Railway Co. v. 
Cox, 145 U. S. 593, 601, 602, 12 Sup. Ct. 905, 36 L,. Ed. 829). But 
the statutes which permit such actions without leave of court pro- 
vide that they should be subject to the gênerai equity jurisdiction of 
the court in which the receiver was appointed, so far as the same 
shall be necessary to the ends of justice. The question hère is 
vvhether the petitioner is entitled to invoke the equity powers of a 
bankruptcy court upon the facts as presented. 

It appears that Gutman and Wenk were adjudicated involuntary 
bankrupts on the 4th day of January, 1902. On the next day the 
plaintifï Kopple took possession of the mortgaged property. The 
îoan was not due at the tiine, and the justification for the act was 
alleged to be found in a clause in the mortgage to the effect that 
the mortgagee might take; possession of:the property at any time if 
he should deem the security afforded by the mortgage unsafe or at 
any risk, and sell the property according to law. It is évident that 
Kopple did not obtain légal possession of the chattels by his act. 
At the time of the fîling of the pétition and the adjudication in bank- 
ruptcy, the possession was in the bankrupt, and the trustées, to be 
subsequently appointed, became vested with the title of the bankrupt 
as of the date of the adjudication (Bankr. Act 1898, § 70). The 
filing of the pétition was in efifect a caveat to ail the world, and an 
attachment of ail the bankrupt's property (In re Vogel, 7 Blatchf. 
18, 20, Fed. Cas. No. 16,982 ; Bank v. Sherman, loi U. S. 403, 406, 
25 L. Ed. 866; Mueller v. Nugent, 7 Am. Bankr. R. 224, 22 Sup. Ct. 

269, 46 L,. Ed. ; In re Krinsky [D. C] 112 Fed. 972), and the 

property was constructively in the possession of the court when the 
plaintifï's alleged possession was obtained. It would seem clear that, 
as the plaintiff had no right of possession, there was no invasion of 
any of his légal rights, and that no cause of action really exists against 
the petitioner in the matter. It was the duty of the receiver to take 
possession of ail the bankrupt's property, and it is now in the custody 
of this court, where such claim as the plaintifï may hâve upon the 
property will be enforced. Section 720 of the Revised Statutes, pro- 
hibiting the granting of injunctions to stay proceedings in any court 
of a State, expressly excepts "cases where such injunctions may be 
authorized by any law relating to proceedings in bankruptcy." Un- 
der the act of 1898, among the powers specifically given to the court 
of bankruptcy are (section 2) : "(15) Make such orders, issue such 
process and enter such judgments in addition to those specifically 
provided for as may be necessary for the enforcement of the provi- 
sions of this act." And by clause 3 of the twelfth gênerai order (32 
C. C. A. xvi, 89 Fed. vii) it is provided: "Applications * * * 
for an injunction toi stay proceedings of a court or officer of the 
United States or of a state shall be heard and decided by the judge" 
(White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183); 
and it seems to be the clear intent of the act that the administration 
of the bankrupt estate by the bankruptcy courts should not be un- 
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duly interfered with. Ordinarily, where the receiver of the court has 
merely gênerai directions to take into his possession the property 
of the bankrupt, and there is a daim that he has taken the property 
of a third person, the court, in conformity with gênerai principles, 
would leave him to answer in any proper forum for his individual 
acts (Buck V. Colbath, 3 Wall. 334, 18 L. Ed. 257; Covell v. Heyman, 
III U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390; McNulta v. Lochridge, 
141 U. S. 327, 12 Sup. Ct. II, 35 L. Ed. 796; Central Trust Co. v. 
East Tennessee, V. & G. Ry. Co. [C. C] 59 Fed. 523; High, Inj. § 
298; Haie V. Bugg [C. C] 82 Fed. 33); but where it appears with- 
out dispute, as it does hère, that the third party cannot possibly 
hâve any légal rights to be established by the litigation in the state 
court, and the resuit of permitting it to be continued would not only 
suffer an injustice to the receiver, but indirectly tend to embarrass 
this court in administering the estate, the équitable powers of the 
court should be exercised, both for the prévention of the injustice 
and to protect the court's fuU jurisdiction (Dietzsch v. Huidekoper, 
103 U. S. 494, 26 L. Ed. 497; Chapman v. Brewer, 114 U. S. 158, 
5 Sup. Ct. 799, 29 L. Ed. 83 ; Garner v. Bank, 16 C. C. A, 86, 67 
Fed. 833 ; James v. Trust Co., 39 C. C. A. 126, 98 Fed. 489; Mueller 
V. Nugent, supra). 
Motion granted. 



In re ED. W. WRIGHT LUMBER CO. 
(District Court, W. D. Arkansas, Texarkana Division. April 30, 1902.) 

1. Bankrtjptcy — Execution op Mortgage. 

A dehtor wlio, knowing tbat he is insolvent, exécutes a deed of tnist 
to secme a creditor on a pre-existing debt commits an act of bankruptcy, 
witliin Bankr. Act, § 3a, par. 2, providing tliat acts of baukrnptcy by a 
person shall consist of liis having "transferred while Insolvent any por- 
tion of lils property to one or more creditors with intent to prefer such 
creditors over his other creditors," and this irrespective of whether the 
creditor knew, or had reasonable ground to know, that the bankrupt In- 
tended to prefer hina. 

2. BAME— PREFERENCES. 

Bankr. Act, § 60a, provides that a person shall be deemed to hâve 
glven a préférence If, being insolvent, he has made a transfer of any 
of his property the enforcement of which will enable any creditor to 
obtain a greater percentage of his debt than other creditors of the same 
class. A bankrupt owed a bank $1,945, and elaimant |940. The bank 
was threatening suit, and the bankrupt's father procured elaimant to ex- 
écute to the bank a demand note for the amount of the bankrupt's debt 
to it, and also two accommodation notes for $1,000 each, to enable the 
bankrupt to take a trip to recuperate his failing health, To secure the 
bank debt of $1,945, and his debt to elaimant for $940, and the accommo- 
dation notes, the bankrupt executed a deed of trust on his property for 
claimant's benefit. Held, that elaimant had recelved a préférence, and 
would hâve to surrender the mortgage. 

Intervention of A. L. Alphin for $1,945 as a preferred claini. 

Snead & Powell, for A. L. Alphin. 
T. E. Webber, for the trustée. 
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ROGERS, District Judge. Prior to November 13, 1901, Ed. W. 
Wright, doing business under the firm name of the Éd. W. Wright 
Lumber Company, was insolvent. The Eldorado Bank held a 
daim against him, in the form of overdrafts, for $1,945. He was also 
indebted to the claimant, A. L. Alphin (who was a stockholder and 
director in said bank), in the sum of $940, which had been past due 
for several months. The Eldorado Bank, through counsel, was vigor- 
ously pressing its daim for collection and threatening suit. Ed. W. 
Wright himself was in ill health, and his father had come to his rescue 
in order to manage the business of the company. Ed. W. Wright 
made out a pencil statement of his condition, showing his solvency, 
and placed it in the hands of his father, John C. Wright, and requested 
him to go to Eldorado and see Mr. A. L. Alphin, and see if he could 
get the money. (This statement shows the liabilities to be about 
$7,500, and assets $12,000, whereas the liabilities were over $14,000.) 
This the father did, and the resuit of this interview was that Mr. 
Alphin executed to the bank his demand note for the amount of Ed. 
W. Wright's indebtedness, and delivered to him his accommodation 
notes at 60 and 90 days for a thousand dollars, which Ed. W. Wright, 
it is stated, expectèd to use in making a trip to Hot Springs in the 
efïort to recuperate his health. The 60 and 90 day notes were given 
because Alphin could not spare that amount of cash from his business 
at that time, being engaged in buying cotton. To secure the bank 
debt of $1,945, and his own debt of $940, and the thousand dollar 
notes. Ed. W. Wright executed a deed of trust to E. O. Mahoney, 
as trustée for A. L. Alphin, upon ail his personal property. Before 
the transaction was entered into. Ed. W. Wright's father informed the 
claimant, Alphin, that his son owed the bank the $1,945, and that the 
Ruston Bank had a mortgage on the machinerv of E. W. Wright for 
$2,500. The deed of trust from E. W. Wright to E. O. Mahoney, 
in trust for Alphin, shows that ail the personal property described in 
the mortgage was already incumbered. This mortgage the claimant, 
Alphin, did not demand as security, but it was offered by the bank- 
rupt through his father. 

It is now insisted that neither the bank nor Alphin had reason to 
believe that Ed. W. Wright was insolvent. I cannot assent to this 
view of the testimony. It is not reasonable to ask the court to be- 
lieve that Ed. W. Wright had no more knowledge of his business 
than to suppose that his indebtedness was only one-half of what it 
really was, It may be, and it is probable, that the father of the bank- 
rupt did not know that he was insolvent. For the purposes of this 
case it is immaterial whether he did or not. He was the agent of his 
son, and the représentations that he made to the claimant, Alphin, 
were made at the request of his son. The court is of opinion that 
the son knew that the statement his father made was not approxi- 
mately correct. Indeed, it is shown by the proof, by the fatîier of 
the bankrupt, that, if he had failed to get the money to pay ofï the 
Eldorado Bank from the daimant, Alphin, the mill would hâve been 
immediately shut down; so that it is not altogether clear, by any 
means, that the father of the bankrupt did not himself know that his 
son was in failing circumstances. The bankrupt knew of his insol- 
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vency, and executed this mortgage to secure the pre-existing indebt- 
edness of the Eldorado Bank which had been assumed by the claini- 
ant, Alphin, and also the pre-existing indebtedness of Alphin him- 
self. The exécution of this mortgage was therefore an act of banlc- 
ruptcy, being in direct violation of section 3a, par. 2, of the bankrupt 
law, which is as follows : 

"Sec. .3a. Acts of bankruptcy by a person shall consist of his having (1) 
conveyed, ti'ansferred, coucealed, or reraoved, or permitted to be concealed 
or removed, any part of hls property with intent to hinder, deJay, or defraud 
his creditors, or any of them ; or (2) transf erred, while insolvent, any portions 
of his property to one or more of his creditors with intent to prefer such 
creditors over his other creditors. • ♦ *" 

If it be said that the testimony shows that the bankrupt did not 
intend to prefer claimant, the answer is that he was insolvent, and 
he knew it, and he must be held to hâve intended that which was 
the necessary conséquence of his act. He cannot be heard to say 
that he did not intend to do a thing when the necessary and logical 
conséquence of his act was to do that very thing, It is not necessary, 
therefore, in order that the exécution of this mortgage be an act of 
bankruptcy, that the claimant, Alphin, knew, or had reasonable 
grounds to believe, when he accepted the mortgage, that the bank- 
rupt intended to prefer him over other creditors. Section 6oa of the 
bankrupt law is as follows : 

"A person sliall be deemed to hâve given a préférence If, being insolvent, he 
has procured or suffered a judgment to be entered against himself in favor 
of any person, or made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enable any one of 
his creditors to obtain a greater percentage of his debt than any other of 
such creditors of the sanae class." 

The word "transfer" is defined in section i, par. 25, as follows : 

"Transfer shall inclnde the sale and every other and différent mode of 
disposing of or parting with property, or the possession of property, absolutely 
or conditionally, as a payment, pledge, mortgage, gift or securlty." 

That section of the bankrupt law (60a) has been twice construed 
by the suprême court of the United States. In Pirie v. Trust Co,, 
182 U. S. 438, 21 Sup. Ct. 906, 45 L,. Ed. 1171, Mr. Justice McKenna 
made use of this language at page 444, 182 U. S., and page 908, 21 
Sup. Ct., 45 L. Ed. 1171: 

*' 'Transfer' is deflned to be not only the sale of property, but 'every other 
mode of disposing of or parting with property.' AU technicality and narrow- 
ness of meaning is precluded. The word is used in its most comprehensive 
sen'se, and is intended to include every means and manner by which property 
can pass from the ownership and possession of another, and by which the 
resuit forbldden by the statute may be accompllshed, — a préférence enabling a 
créditer 'to obtain a greater percentage of his debt than any other creditors 
of the same class.' " 

And this section (60a) was also construed in Wilson v. Nelson, 

193 U. S. — , 22 Sup. Ct. 74, 46 L. Ed. , 7 Am. Bankr. Rep. 142, 

in which Mr. Justice Gray discusses the proper construction of this 
statute, and discriminâtes between the bankrupt law of 1898 and the 
previous bankruptcy acts, and specifically holds that it is not necessary 
that the bankrupt should intend to give a préférence; it is sufïicient 
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if the efïect of the enforcement of the transfer will be to enable any 
one of the bankrupt's creditors to obtain a greater percentage of his 
debt than any other of his creditors of the same class; and he ex- 
pressly déclines to foUow Wilson v. Bank, 17 Wall. 473, 21 L. Ed. 
723, Clark V. Iselin, 21 Wall. 360, 22 L. Ed. 568, and Bank v. 
Warren, 96 U. S. 539, 24 L. Ed. 640, which, in effect, held 
that intent to prefer was necessary under the bankrupt act of 1867, 
because, he says, they hâve no application under section 60a of the 
bankrupt act of 1898. It is clear to my mind, therefore, that the 
transaction between Alphin and Wright operated as a préférence 
to Alphin, and that his claim cannot be probated against the estate 
until the préférence is surrendered ; that is to say, he must surrender 
his mortgage in order to become a gênerai créditer. 

The action of the référée in this case is afîinned, and an order will 
be entered to the effect that if the said A. L. Alphin shall surrender 
the deed of trust hereinbefore referred to within 10 days his cla.im 
be allowed for the full amount, $3,880.62, and if he refuse to surren- 
der the mortgage within the time above specified his claim be disal- 
lowed in toto. 



KIBLBR V. BEOWN. 

(Circuit Court, W. D. Missouri, C. D. March 21, 1902.) 

No. 2.251. 

BrLL BT Assignée— Allégations as to Assignment— Varianck. 

A blll averrlng that "E. G. Churcli & Oo." sold to plaintlff ail their 
right of action, claim, and demand against thlrd parties was net sup- 
ported by an assignment executed by E. G. Church alone. 

James T. Montgomery, for complainant. 
William S. Shirk, for défendant. 

PHILIPS, District Judge. The theory of the complaînant's bilî 
in this case is that, as the assignée of E. G. Church & Co., he is 
entitled to an accounting against the défendant, receiver of the First 
National Bank of Sedalia, Mo., on account of certain tax bills 
pledged by Church & Co. to said bank as security for moneys to 
be advanced to Church & Co. to prosecute and carry out their con- 
tract with the city of Sedalia for paving certain streets. It is not 
alleged what amount of money was thus advanced by the bank to 
Church & Co. under this agreement, but it is alleged that the ag- 
gregate amount of such tax bills so turned over to the bank was 
$62,718.91, face value. It is quite inferable from the bill itself, as 
well as from the évidence in the case and the conduct of the parties 
themselves, that it was understood that the pledgee was authorized 
to collect and use the tax bills in payment of the indebtedness of 
the pledgor to the bank. The bill contains this allégation: 

"And he charges and avers that the said défendant now has in his pos- 
session a large sum of money, besides many tax bills In process of collection, 
arlslng out of the collection of said tax bills, over and above the amount re- 
quired to pay ott and discharge ail sums of money and the Interest thereon^ 



KIBLEK V. BBOWN. 1015 

advanced to the sald E. G. Church & Co. as aforesald, to wlt, the sum of 
eight thousand dollars." 

The prayer of the bill is : 

"That the défendant pay over to thls plalntlff ail sums of money, and for 
whatever snm may be found due, owing, and not paid to the said B. G. 
Church & Co., and that he may hnve a further judgment that the said 
Deweese [who bas been suceeeded in the reeeiverslîlp of said bank by the 
above défendant, Brown] dellver to thls plalntifl ail tax bills in his liands 
remaining yet uncollected, and recelved by him as recelver of such banlî, 
and for ail sums of money which may hâve been recelved by the said W. A. 
Latimer [who was the recelver prior to Deweese, and prier to July or August, 
1898] and the défendant on account of said tax bills slnce the same came 
into his hands." 

The bill, as showing a right of action in this complainant, allèges 
that : 

"On the 28th day of September, 1900, the sald E. G. Ohurch & Co., for a 
valiiabîe considération, transferred, set over, and sold to tliis plaiutiff ail 
their right of action, claim, and demand against the First National Bank, 
and against the recelver thereof, for whatever snm might be due, owing, 
and unpaid them by said bank by said Latimer, or by Deweese as recelver. 
and also whatever tax bills which they, or either of them, had recelved, and 
yet remalned uncollected." 

This allégation was denied by the answer. To support the right 
of action in this complainant, he oft'ered and read in évidence the 
following instrument of writing: 

"For value received, I hereby sell, asslgn, and transfer to Louis Kibler, of 
Sedalia, Missouri, ail the spécial Third and Seventh and Fifth street paving 
tax bills remaining in the hands of the receiver of the First National Bank 
of Sedalia. Missouri, after paylng ail indebtedness due said bank from 
Church and Company on account of said paving. 

"[SignedJ B. G. Ohuroh. 

"Signed and dated at Tatahuicapa, Eepublic of Mexico, this 28th day of 
Sept., 1900." 

This proof does not support the allégation of the bill that the 
complainant is the assignée of E. G. Church & Co. It is only an 
assignment by E. G. Church, and would only hâve, as between the 
parties litigant, the efifect of vesting in the complainant the indi- 
vidual interest of E. G. Church. It is nowhere alleged in the bill 
that E. G. Church & Co. was composed solely of E. G. Church. It 
is true that the witness.Meyers, on the part of the complainant, in 
response to the question as to who he represented in his conversa- 
tions with the cashier of the bank and the receivers, and by whose 
authority he went to see those parties, testified that when he went 
to see Mr. Thompson, the cashier, and Mr. Latimer, the receiver, 
of the bank, he represented E. G. Church & Co., at their request, 
and that in his other visits to Mr. Latimer and to Mr. Deweese, 
receivers, he went at the request of Mr. Kibler, the complainant; 
and he then volunteered the statement that the contracts for paving 
the streets were let by the city to E. G. Church, J. Peavey, and E. 
A. Berry, and that, before the work was completed, Peavey and 
Berry sold out their interest in the contracts to Church, who was 
authorized by them to continue the business of the firm of E. G. 
Church & Co. But Peavey and Berry, the admitted members of 
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the firm of E. G. Church & Co., are not parties to this suit, and 
are not before this court, and would not be concluded by any decree 
this court might make in this suit. There is nothing on the face 
of the bill to conclude them, and nothing to prevent Peavey and 
Berry from asserting their interest and rights in the contract in 
question. In other words, under the written assignaient, which is 
the muniment of the complainant's right, and which is a clear de- 
parture from the allégations of the bill, he represents nothing but 
the individual interest of E. G. Church in the contract and tax bills. 
The court could give him no decree turning over to him any tax 
bills pledged by E. G. Church & Co., without splitting up the cause 
of action, and undertaking, in the absence of the other members of 
the firm of E. G. Church & Co., to détermine what aliquot pro- 
portion the complainant, as an assignée of Church alone, has in the 
entire property. It is évident, therefore, that there is an entire 
failure of proof under the allégations of the bill to entitle this com- 
plainant to the relief sought. 
For this reason the bill will be dismissed without préjudice. 



BLOOMINGDALE v. EMPIRE KUBBER MFG. CO. 

(District Court, E. D. New York. February 18, 1902.) 

Banketjptct— GooDs Obtained by Praud. 

One from whom a bankrupt obtaius goods on time, on false représen- 
tation that they were to fill an order, wlien tlie banlcrupt had no order, 
tlie goods being turned over to secure a bondsman of tlie banlirupt in 
anotber matter, and being secreted, is entitled tliereto, tlie wbole ti-ans- 
action being a fraud. 

Hamilton Anderson, for trustée. 
Lyon & Smith, for respondent. 

THOMAS, District Judge. The bankrupt bought of the Empire 
Rubber Manufacturing Company, respondent, rubber hose, usable 
for fire purposes, invoiced at $2,950, and procured crédit for 60 days, 
upon the représentation that it was to fill a bid "with a corpora- 
tion that requires sixty days" ; that he had "succeeded in getting con- 
tract on the basis of your [respondent's] samples." This was about 
the middle of March, 1900. Before the hose was delivered, the 
bankrupt, or his authorized agent, advised respondent over the télé- 
phone that thé hose was for the department of parks. In fact the 
bankrupt had made no bid, had received no contract, and there 
is no compétent évidence that any person in association with him 
had. On the other hand, the bankrupt turned the hose over to 
secure a bondsman in another matter, and thereafter it was kept 
secreted from every person, until the respondent, at much expense, 
succeeded in unearthing it. Even the bankrupt's schedules, filed in 
proceedings begun May 28, X900, made no mention of it. The whole 
transaction was a palpable fraud, by which the bankrupt's creditors 
may not and should not profit. The hose belongs to the respondent 



MEMORANDUM DECISIONS. 1017 

in law and equity. The trustée was right in pursuing the matter, 
ascertaining the facts and laying them before the court, but the his- 
tory revealed demands that the property should remain with the 

respondent. 
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THE BARNSTABLB. (Circuit Court of Appeals. Flrsst Circuit. Aprll 22, 
1902.) No. 423. Appeal from the District Court of the United States for the 
District of Massachusetts. John L. Thorndllie (Charles T. Russell and Arthur 
H. Russell, on the brief ). for appellent. J. Parker Klilin, for appellee Northern 
Transport, Limited. Eugène P. Carver and Edward E. Blodgett, for appel- 
lees A. G. Hall and others. Before OOLT and PCTNAM, arcuit Judges, and 
WEBB, District Judge. 

PUTNAM. Circuit Judge. This Is the same case reported in 181 U. S. 
464, 21 Sup. et 684, 45 L. Ed. 954. In accordance with the order there 
found on page 473, 181 U. S., page 688, 21 Sup. Ct., 45 L. Ed. 954, the 
opinion was made a part of the mandate to the district court. Therefore 
every part of that opinion was conclusive on the district court and la 
conclusive on us. After the mandate came down, the Boston Fruit Com- 
pany undertook In the district court, by a pétition, and by an amend- 
ment to its answer referred to in 181 U. S. 465, 21 Sup. Ct 685, 45 L. Ed. 
954, to introduce certain new propositions, base>d on a claim that the Tur- 
ret Steamshipping Company had in fact secured pollcles covering some, 
if not ail, of the risks explalned in the opinion of the suprême court. The 
new matter thus olïered by It was not accepted by the district court and the 
amendment was refused, on the ground that, under the mandate of the 
suprême court, that court had no power in référence thereto. Thereupon 
an appeal was taken to us. It is not necessary that we should state at length 
the new matter which was thus sought to be Introduced. We ought to ob- 
serve, in View of the fact that the decrëfes of the district court and of this 
court, which were reversed by the suprême court were in favor of the 
Boston Fruit Company, that it cannot be charged with lâches with référence 
to any matter now pendlng before us; and therefore, whlle we are of the 
opinion that the decree of the district court now appealed from must be 
afiirmed, we rest our conclusion on the single proposition that, according to 
our understanding of the mandate from the suprême court, no substantlal 
question was reserved therein except as to the effect of some payment that 
might hâve been actually made by underwrlters with référence to the losses 
Involved in the case. Inasmuch as the new matter now ofEered by the Bos- 
ton EYuit Company is substantlal, and yet Is not based on any claim of any 
payment actually made by underwriters, we conceive that the mandate pre- 
cludes its considération, and for that reason the decree now appealed from 
must stand. The deerée of the district court is afiirmed, with interest and 
the Northern Transport Limited, wlll recover agalnst the Boston Fruit Com- 
pany the costs of this appeaL 



BIERING V. SONNENTHAL. (Circuit Court of Appeals, Flfth Circuit 
April 22, 1902.) No. 1,119. Appeal from the District Court of the United 
States for the Eastern District of Texas. Wm. T. Austin, for appellant. 
Maco Stewart, for appellee. Before PARDBE, McCORMICK, and SHELBY, 
Circuit Judges. 

PER CURIAM. The motion of appellant to set aside the sales made in 
the biinlcruptcy of E. J. Biering does not state suttieient facts to warrant the 
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vacation of sald sales. In that It Is not alleged that there was any f raud, 
accident, or mistake, nor sufflciently alleged tliat the property was sold at 
such an Inférior price that Injury to the estate of the bankrupt or to the 
creditors can be predicated thereon. The demurrer to said motion was 
properly sustained, and the decree appealed from Is affirmed. 



CENTRAL OHIO E. CO. et al. v. MAHONET. (Circuit Court of Appeals, 
Sixth arcuit Aprll 8, 1902.) No. 765. In Error to the Circuit Court of the 
United States for the Eastem Division of the Southern District of Ohlo. 
For former opinion, see 114 Fed. 732. J. H. Collins, for plaintiff in error. 
Bmmett Tompkins and Thomas Steele, for défendant In error. Before LUR- 
TON and DAY, Circuit Judges, and CLARK, District Judge. 

FER CURIAM. There arises in thls case a question of law upon which this 
court désires the Instruction of the suprême court for Its proper décision. It Is 
therefore ordered tliat the statement and question hère foUowing be certified to 
the suprême court, as provlded by the slxth section of the act of March 3, 1891 : 
The plaintiff, a citizen of the state of Ohlo, brought suit In a common pleas 
court of the state of Ohlo to recover damages for a personal injury sustained 
by hlm agalnst the Central Ohio Rallroad Company, as reorganized, a corpor- 
ation of the state of Ohio, and against John K. Cowen and Oscar G. Murrey, 
as receivers for the Baltimore & Ohlo Railroad Company, a corporation of the 
state of Marylaad. The pétition averred that the injuries suffered by him 
were sustained in conséquence of hls wrongful and violent éjection from 
a moving passenger train, which he had boarded for the purpose of becom- 
ing a passenger thereon. The pétition avers that the raihoad owned by tlie 
défendant the Central Ohio Railroad Company had been long under a lease 
to the Baltimore & Ohio Kailroad Company; that said Cowen and Murrey 
had been appointed receivers of the property of the Baltimore & Ohlo Ball- 
road Company and as such plaeed in possession of same, Includiug its lease- 
hold Interest In said Central Ohio Railroad Company, under a decree of the 
United States circuit court The train from whieli the plaintiff was so 
ejected was a train operated by the said receivers on the railroad of the said 
Central Ohlo Railroad Company. The joint llability of the sald Central Ohio 
Ilailroad Company, as reorganized, and the said receivers, to the plaintiff, is 
based upon section 8305 of the Hevised Statutes of Ohlo, which provides 
that "the company to wljom any rallroad is leased If a corporation of any 
other state, shall be subject to. ail the restrictions, disabilltles, and dutles of 
a railroad company incorporatêd within thls state; and notwithstanding 
such lease the corporation of thls state, lessor therein, shall remain liable as 
if it operated the road itself, and both the lessor and lessee shall be jointly 
liable upon ail rights of action accruing to any pei-son for any négligence 
or default growing out of tlie opération and maintenance of such railroad, 
or In anywise connected therewith, and may be jointly sued In any of the 
courts of thls state of proper jurisdiction, and prosecuted to final judgment 
therein as In other cases of joint liability; and provided that service may 
be had upon sâid compnnies, or either of them, by the service of procès* 
upon any officer or agent of either of sald companies." The ad damnuni 
clause of the pétition laid the damage sustained at $20,000. Upon the péti- 
tion of the said receivers alone, the sald suit was seasonably removed Into 
the circuit court of the United States for the proper district The pétition, 
as p-onnd for removnl, averred that "this cause is a suit of a civil nature, 
between Daniel .1. Mahoney. as plaintiff, who was at the time of the insti- 
tution of thls suit, and still is, a citizen of the state of Ohlo, residing at 
, and your petitioners, John K. Cowen and Oscar G. Murrey, as receiv- 
ers of the Baltimore & Ohlo Rallroad Company, and the Central Ohlo Rall- 
road Company, as reorganized, as défendants, but the défendant herein, 
the Central Ohlo Kailroad Company, as reorganized, has no interest or 
liability jointly wlth the sald receivers of the Baltimore & Ohio Rallroad 
Company; that the sald John K. Cowen and Oscar G. Murrey, as such 
receivers, were at the time of the Institution of thls suit and stlU are, citlzens 
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of the State of Maryland, residing at Baltimore clty, In sald state." The 
Central Ohlo Railroad Company, as reorganized, dld not Join In thls pétition 
for removal, and tliere was no averment or facts showlng any separable 
controversy wholly between the said recelvers and the sald plalntiff; but, 
upon the contrary, the suit was against the Central Ohlo Railroad Company 
and the recelvers as jointly liable for the tort by which the plalntiff had 
suffered. The défendant in error entered a motion In the circuit court to 
remove the cause to the circuit court for want of Jurisdiction, but this motion 
was never acted upon. There was a jury, and verdict, and a joint judgment 
against the said Central Ohlo Railroad Company, as reorganized, and the 
sald Cowen and Murrey, as recelvers of the Baltimore & Ohio Railroad 
Company for $4,500. Errors were asslgned golng to the merlts of the case, 
but none in respect to the jurisdiction of the court. Upon the argument of 
the case In thls court the plaintiffs in error raised the point tbat the suit 
had been Improperly removed from the state court, and moved this court 
to reverse the judgment and direct that the cause be remanded to the state 
court, as Improperly removed. The court, entertalnlng grave doubt as to 
the jurisdiction of the circuit court, certifies to the suprême court for Its 
instruction this question: "(1) Is a suit removable from a state court to a 
United States court upon the pétition of the recelvers alone, when the action 
is against recelvers, appointed by a United States court and also against a 
corporation created uuder the laws of the state of which the plaintif? is a 
citizen, when the action la a single action against both défendants for a 
Joint tort" 



CUMBERLAND TELEPHONE & TEDEGRAPH 00. v. GIBSON. (Circuit 
Court of Appeals, Fifth Cu-cuit. April 22, 1902.) No. 1.0S9. In Eiror to 
the Circuit Court of the United States for the Southern District of Mississippi. 
W. E. Baskin, for plalntiff in error. W. N. Etheridge and John W. Fewell 
for défendant In error. Before PARDEE, McCOKMICK, and SHELBY, Cir- 
cuit Judges. 

PER OUBIAM. There was no error in sustalning the demurrer of the 
plalntiff to the defendaut's second plea, In which said plea the défendant set 
up that at the tlme of the alleged injury complained of in the déclaration 
it had been and was enjoined from operating and repairing its plant and 
pôles and wires, because sald plea does not aver that at the time of the 
alleged injury the défendant was not in fact operating and managing sald 
plant, pôles, and wires. We find no error in the rulings of the court, in the 
admissions of évidence, nor In the instructions to the jury as to the measure 
of damages. The judgment Is afflrmed. 



ERIE R, CO. V. KBYSTONB COAL CD. (Circuit Court of Appeals, Thlrd 
Circuit. March 4, 1902.) No. 3. Appeal from the District Court of the United 
States for the Western District of Pennsylvania. E. N. Willard. for appel- 
lant. S. J. Strauss, for appelles. Case dlsmlssed, at cost of appellant 



FRICK CO. V. BLISS. (Circuit Court of Appeals, Thlrd Circuit March 4, 
1902.) No. 1. Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. J. H. Whltaker, for appellant Case dls- 
mlssed, at cost of appellant 



HASTOEF V. HUDSON RIVER STONE SUPPLY CO. et al. (Circuit 
Court of Appeals, Second Circuit April 22, 1902.) No. 141. Appeal from 
the District Court of the United States for the Southern District of New 
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York. L. B. Adams. for appellant. A. J. Rose, for appellees. Before WAXf 
LACB and I^iCOMBE, Circuit Judges. 

PEK CURIAM. The decree in this case Is afflrmed upon the opinion of 
the district Judge (110 Ped. 669) wlio decided the case In the court below. 
We fully agrée with his findlngs of fact and law as therein expressed, aud 
are satlsfled that the decree was In ail respects correct. Afflrmed, with co^ts. 



In re MAINS. (Circuit Court of Appeals, Nlnth Circuit. March 7, 1902.) 
No. 804. Application for writ of habeas corpus was docketed on the 7th 
day of March, 1902. Application denled. 



In re MAINS. (Circuit Court of Appeals, Nlnth Circuit. March 12, 1802.) 
No. 805. Application for a writ of certiorarl and habeas corpus was dockuted 
on the lOth day of March, 1902. Application denied. 



MATTHBWS T. MeCALLUM, et al. (Circuit Court of Appeals. Tliird 
Circuit. March 4, 1902.) No. 5. Appeal from the District Court of the 
United States for the Eastern District of Pennsylvania. Alex Simpson, Jr., 
for appellant J. G. Johnson, for appellees. Case dlsmissed, at cost of appel- 
lant. 



MOOKE, Oollector of Internai Revenue, v. RUOKGAHER. (Circuit Court 
of Appeals, Second Circuit. April 25, 1902.) No. 143. In Error to the Cir- 
cuit Court of the United States for the Southern District of New York. For 
opinion below, see 104 Fed. 947. George H. Pettitt, U. S. Atty., for plain- 
tlfC In error. A. E. Henrlchs, for défendant In error. Before WALLACE, 
LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Judgœent of circuit court afflrmed. 



ST. LOUIS, I. M. & S. RT. CD. V. BWING et al. (Circuit Court of Appeals, 
Fifth Circuit February 25, 1902.) Ntf. 1,086. In Error to the Circuit Court 
of the United States for the Northern District of Texas. Johiï L. Henry (W. 
T. Henry, on the brief), for plaintlfC In error. Frank P. Poston, for défend- 
ant in error Southern Ry. Co. Rhodes S. Baker, W. A. Rhea, Jr., and George 
H. Plowman, for défendants In error Ewing. Before PABDEE, McCOR- 
MICK, and SHELBÏ, Circuit Judges. 

PER (3URIAM. A majorlty of the Judges are of opinion that there is no 
réversible error In the record, and the judgment of the circuit court is there- 
fore afflrmed. 

PARDEE, Circuit Judge (dissentlng). This case shows that prior to re- 
moval and after taking nonsuit In the state court the plaintiffs below so 
amended their pétition as to conform strictly to the contràct of transporta- 
tion as embodied In the ticket signed by Mrs. L. S. Ewing, changing their 
déclaration from one against ail the défendants upon a joint obligation to 
transport over the entlre distance from Dallas, Texas, to La Grange, Ten- 
nessee, to a déclaration against each of the défendants separately for a vio- 
lation of contràct of transportation over the respective Unes of each. 

It seems to be settled gênerai law that unless a carrier whose Une consti- 
tutes a portion of the entire route eontracts otberwise, its obligation for trans- 
portation and Its liability for damage extends only to ita own line. Myrick 
v. Railroad Ce, 107 U. S. 102, 107, 1 Sup. Ct. 425, 27 L. Ed. 325; Railroad Co. 
V. Jones, 155 U. S. 339, 15 Sup. Ct. 136, 39 L. Ed. 176. This rule has been 
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recognlzed and declared in the suprême court of Texas In McOam t. Eail- 
way Co., 84 Tex. 352, 19 S. W. 547, 16 L. K. A. 30, 31 Am. St Eep. 51; Rail- 
way Oo. V. Looney, 85 Tex. 158, 19 S. W. 1039, 16 L. R. A. 471, 34 Am. St. 
Rep. 787. 

Therefore, In my opinion, the court below committed réversible error in 
overruling the exception of the St Louis, Iron Mountain & Southern Railway 
Company to the fourth original pétition of the plaintlfC, which excepted to the 
said pétition on account of a misjoinder of parties défendant and causes of 
action apparent upon the face thereof ; and the court below also committed 
réversible error in instructlng the jury over the objections of the plaintif! 
In error that the plalntiff below was a passenger on the line of the St. Louis, 
Iron Mountain & Southern Railway Company from the time she entered Ils 
custody at Fair Oaks untll she was delivered by it to the Southern Railway 
Company at Memphis. This Instruction gives the jury to understand that the 
St. Louis, Iron Mountain & Southern Railway Company was under an obli- 
gation to deliver the plalntiff below to the Southern Railway Company at 
Memphis, whereas the real contract between the parties sued on was to de- 
liver the plalntiff at Memphis. Thls error becomes partlcularly important 
when It is considered that most of the damages suffiered by the plaiutifC were 
after the delivery at Memphis and before the plalntiff actually entered in 
the cars of the Southern Railway. 

Thls statement sufficiently indicates the grounds why I cannot agrée to 
the afBrmance of the judgment below. 



BROOKFIEIiD et al. v. HECKER et al. (Circuit Court, S. D. New York. 
February 17, 1902.) Motion for preliminary Injunctlon. William V. Rowe, 
for the motion. Hamilton Wallis, opposed. 

LACOMBE, Circuit Judge. The court, on the argument, gathered the im- 
pression that, as to the use of the trade-name "Can't be Beat," défendants 
conceded that they had no right to use it and agreed to desist. As to ail other 
relief now asked for, application for injunction in advance of final hearing 
must be denied. 



CORTELYOD et al. v. LOWE et al. (Circuit Court S. D. New York. Feb- 
ruary 6, 1902.) In Equlty. Samuel Owen Bdmonds, for plalntiff s. Joab H. 
Banton, for défendants. 

WHEELBE, District Judge. This demurrer to the blll cannot be sus- 
tained wlthout dlsregardlng the décision of Judge Thomas granting a pre- 
liminary Injunction thereon, and that of the circuit court of appeals afflrm- 
ing the same. 49 C. C. A. 671, 111 Fed. 1005. Demurrer overruled; défend- 
ants to answer order by March rule day. 



GEORGE FROST CO. T. FRANKEXSTEIN et al. (Circuit Court S. D. 
New York. February 17, 1902.) A. D. Salinger and Charles Neave, for the 
motion. Edmund Wetmore, opposed. 

LACOMBE, Circuit Judge. The défendants hâve satisfactorily explained 
the présence of the patent mark on the métal work of some of their goods. 
Having brought ail of thèse Into court, the bits of métal may be removed 
from the supporters and kept In the clerk's office, to be disposed of at final 
hearing. Followlng Judge Coxe's décision (112 Fed. 1009), preliminary in- 
junction may issue. 



GEORGE FROST CO. r. STEIN et al. (Circuit Court, S. D. New York. 
February 17, 1902.) A. D. Salinger and Charles Neave, for the motion. Ed- 
mund Wetmore, opposed. 

LACOMBE, Circuit Judge. Preliminary injunction maj' issue, foUowing 
décision of Judge Coxe. 112 Fed. 1O09. 
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GILLESPIE BROS. v. UNITED STATES. (Circuit Court, S. D. New York. 
February 3, 1902.) No. 2,847. Appeal by the Importers from a décision of 
the board of gênerai appraisers, whlch sustalned the assessment of duty by 
the coUector of customs upon the merchandlse In question. W. Wickham 
Smith, for importers. D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandlse in question comprises cer- 
tain shooks imported Into the port of New York, and claimed to be free 
of duty vaû&t the provisions of paragraph 483 of the act of 1897. The 
board of gênerai appraisers held that the shooks were dutiable, on the 
ground that the treasury régulations had not been complied with. Subse- 
quently, however, under order of court, évidence was tntroduced by the im- 
porters, showing that they had complied in every essential particular witb 
the régulations of the treasury relating to such matters, but that thls évi- 
dence had not been presented to the board when it ma de its original flndlng. 
The décision of the board of gênerai appraisers is reversed. 



ITHAOA WALL PAPER MILLS v. POTTBR WALL PAPER MILLS. 
(Circuit Court, S. D. New York. April 30, 1902.) Walter D. Edmunds, for 
the motion. William W. Ewlng, opposed. 

LACOMBE, Circuit Judge. Oomplalnant may take a preliminary Injunc- 
tion, as prayed, against paper of the patterns originally ofCered for sale, — 
side wall, celllng, and border. As to the substituted side wall paper, the 
question of iufrlngement is reserved for final bearlng. 



LAMB V. MUTUAL RESERVE FUND ASS'N. (Circuit Court, B. D. 
Pennsylvania. May 8, 1902.) No. 53. George Thorn Hunslcker, for plaintiff. 
John G. Johnson, for défendant 

DALLAS, Circuit Judge. If the pollcles to whlch thls blU of complaint 
relates are in force, as is alleged, 1 perçoive no reason for supposing that 
they might not be adjudged to be so, and any sums due upon them be recov- 
«red. In a comman-law action; and the argument which bas been sub- 
mltted on behalf of the complalnant, apparently on the assumptlon that this 
is a suit for the reformation of a contract, Is without pertinence. The 
blll contalns no speciflc prayer for reformation of a contract, and if such 
relief should In any case be granted upon a prayer for gênerai relief, whlch 
is at least doubtful, it could not be granted in thls instance, because the 
«ase stated In the bill would not justify it. Story, Eq. 42; Fulton v. Colwell, 
50 C. C. A. 537, 112 Ped. S31; Baldwlu v. Fence Co. (C. C.) 67 Fed. 853. The 
defendant's demurrer is allowed, and the blll of complaint Is dlsmissed, with 
Costa. 



MARVEL 00. V. PBARL et al. (Circuit Court, S. D. New York. March 16, 
1902.) Bryan & Edwards, for the motion. Henry B. Brownell, opposed. 

LACOMBE, Circuit Judge. The injunctlon heretofore granted in this action 
has been disobeyed, but a sufflCIent punishment for the défendants will be 
a déniai of the motion to withdraw gênerai appearance. 



MIERS V. OOLUMBIA MUT. BUILDING & LOAN ASS'N. (Circuit Court, 
S. D. New York. April 29, 1902.) Application for Decree and Appointment 
of Recelver. Wm. H. Russell, for the motion. F. J. Moissen, opposed. 

LACOMBE, Circuit Judge. That thls court has jurisdiction to marshal the 
assets and admlnister the estate of thls Insolvent corporation, when requl- 
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site dlverslty of cltizenshlp exlsts, Is clear. Inasmuch as the answer admlta 
ail tbe allégations of the complalnt, and no opposition is suggested, save 
from two stockholders, who hâve given notice of withdrawal, a decree wlll 
be entered in the usual form, appointing John Hanson Kennard, Esq., and 
John J. Townsend, Esq., receivers of the estate of défendant, with instruc- 
tions to proceed to marshal the assets, pay the creditors, and adininister the 
same. Intervention on the part of any stockholders seems unnecessary; 
but notice of the Investigation and passing of receivers' accounts must be 
given to ail counsel who appeared on the hearing. Arthur H. Masten, Esq., 
one of the standing masters of this court, is designated to take testiraony 
and report as to any disputed clalms, and as to said receivers' accounts, 
vsrben tbe same may be presented. 



MULLEE v. HAAS et al. (Circuit Court, S. D. Ne-!V York. Aprll 8, 1902.) 
Motion for Preliminary Injunction. Arthur v. Briesen, for the motion. Allan 
D. Kenyon, opposed. 

LAOOMBE. Circuit Judge. Conceding tbat tbe addltional prior patents 
introduced In évidence In this case make It necessary to restrict the patent 
closely to the détails of eut shown in the spécifications, nevertheless the ilrst 
daim seems to be infringed. Whatever may be the patterns according tcr 
whieh défendants generally make riding habits, the particular habit produced 
hère, when taken apart, shows so close a rtïsemblance to the parts A and D of 
the patent as to vi'arrant issue of preliminarj' injunction. 



PAYNE V. L. H. PARKE & CO. (Circuit Court, E. I). Pennsylvanln. May 
0, 1902.) No. 60. C. H. Edmunds and Jolm Sparbawk, Jr., for piaintift'. 
Samuel M. Clément, Jr., and P. F. Rothertuel, Jr., for défendant. 

DALLAS, Circuit Judge. The only controversy in this case was upon a 
question of fact, as to which the évidence was conflicting. It was therefore 
rightly submitted to the jury. I do not thlnli that tlie communication in 
writing which the jiirors made to tlie court disclosed that they failed to con- 
sider any part of the évidence, and It is certain that both in the gênerai 
charge and by the reply which was made to that communication they were 
distinctly Instructed that it was tbelr duty to consider the whole of it The 
defendant's rule for new trial is discharged. 



EICOEDI et al. v. JOHN CPIURCH 00. et al. (Circuit Court, S. D. New 
York. Aprll 3, 1902.) Motion for Preliminary Injunction. Irving Ditten- 
hoefer, for the motion. Bryan & Edwards, opposed. 

LACOMBB, Circuit Judge. I cannot see that the law as to jurisdiction is 
any better settled than it was when this court decided National Button 
Works v. Wade (C. O.) 72 Fed. 298. Whatever qualification of the broad 
statements of the opinion in Re Hohorst, 150 U. S. 659, 14 Sup. Ct. 221, 37 L. 
Ed. 1211, was supposed to be found in Railroad Co. v. Gonzales, 151 U. S. 
496, 14 Sup. et. 401, 38 L. Ed. 248, cannot any longer be accepted as settled, 
8ince In re Keasbey & Mattlson Co., 160 V. S. 229, 16 Sup. Ct 273, 40 L. Ed. 
402. Wlthln the language of the Hohorst opinion, this court has Jurisdiction. 
Motion (or preliminary injunction la granted. 
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EOBBET RECKBB CO. v. WINDSOR MUSIO CO. (Circuit Court, S. D. 
New York. Febrùary 24, 1902.) J. Lehman, for the motion. Strahl & Drey- 
er, opposed. 

LAOOMBE, Circuit Judge. Tlie bars in defendant's cliorus wtiich It is con- 
tended were taken from complalnant's constitute so small a portion of tbe 
complète song and chorus that a preliminary Injunctlon against the entire 
musical composition of défendant should not be granted. especlally In vlew of 
the total disslmllarlty of words and tille and the delay In maklng thls appli- 
cation. What measure of relief, if any, complalnant may be entitled to touch- 
ing thèse two or three bars may be best determlned at final hearlng, when 
the question of orlglnallty may be more fully inqulred into and the respective 
equltles of the parties better ascertalned. 
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